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The S-cfcion wns then  passed as it
stood. ,

Sections 9 and 10 w ere passed as
they stood. ,

Sect-on 11 was passed a fter  a verbal
amendment. . .

Suction 12 was passed as it stood.
Section 13 was passed a fter  a verbal

amendment. _ . . .
Section 14 (p rov id in g  fo r  cum ulative

punishment) was om itted. _
Section 15 waa p a s s  'd as it stood.
Sect on 16 (p rov id in g  for  cum ulative

puui-hment) was om itted.
Sections 17 and 18 w ere severally

passed as they stood . ,
Suction 19 (providing fo r  cum ulative

punishment) om itted.
Sections 20  and 21 were passed as

thXcti.»nd22 (p rov id in g  for cum ulative

p— 4  -

“ t a t T o n 'l ,  O t o p t o r  X I  ( o f  M »
denco and offences a ^ in s t  public jus
tice)wiw pas^.i after verbal amendments

Section 2 was passed a ter a verbal
amendment. , .

Section 3 was passed after tho on »8
sion of the w ords “  tou ch in g  11 P °,u t
material <o the result o f  that pioceet . 
inn or gives”  on  the m otion o f  lm s
C llA IllM A N . 1 „ „

Sections 4 and 5 w ere passed as
tliev stood. „ i,,,!

Suction 6 w »s passed after a  verbal
amendment. , „ „  l u „  1

Sections 7 and 8 were passed as thty

^ S ections <) and 10 w ere passed after j 
terWl amendments.

Th« consul«ruti»n o f  . 1
tW p o s tp o u  d ,  a n d  tlie Council resum - j

io’clock, • 11 the M otion ot M r. W a ion,
• W1 Thursday m orning at 7 o  cloeK

C ouncil that the G overnor-G eneral
had assented to the Bill “  to amend
A ct X X X V I  o f

PENAL CODE.

T he O rder o f  the D ay bein ? road
for  the adjourned Comm ittee o f  tho
w 1>a1a on  w The Indian Penal

Thunday Morning, l3 > l860 '
1* K B S  E N T  ’•

T h e lW b t e  th e  C h ie f  J u s t ic e ,  V iee-P ra id tn t.
iu  tUo C h a ir .

W b U  C . B eiuton. | C .  J .  E rw k in c , E s q .,  
*J. U, Hampton, Kaĉ . 
n. Vorhtin. K.<ui

....mul
-• V&rbcH, Katj., 4 I I t o n ’b lc  " i t  C .  tt* M ,
A. Sconce, 1 JrtckBoti.

s T a M P  P U T l i W .

Vhs V lC E -l ’ UBSl l lK N T  real i

JOT l*IJO ttUJU«luv» — --- _  I
w hole Council on  “  The Indian 
C ode ”  the Council resolved ltselt
into a Comm ittee for the further con
sideration o f  the Code. .

M r . S C O N C E  said, lie was afraid
he m ight be irregular in now  referring
to  th e  discussion which took place
last Tuesday on  Section 1 Lhaptei
X I  o f  the Code, but he thought that
there was some material doubt a« to
the definition given in that Section.
The doulit he felt was with reference
to the amendment proposed^ by the
Select Com m ittee in the original Sec
tion, the reasons for  which had » ° t
been clearly explained. The words to
which lie alluded were those which
in the definiti -tt o f  false evidence re
quired the statem ent made by a w it
ness to  bo in it -e lf false. N ow  -it
Boeaied to him (M r. Sconce) that a w it
ness going into Court was required to
spt-ak o f  his ow n know ledge what he
knew, and he did so on his own r- spon- 
sibility I t  might be that an ther per
son b r -u g h t into C ourt m ight depose
to a fact o f which the first witness
knew  nothin" : but tho same fact,
though thus tru ly spo' eu of, would b-» 
false as regards the first w itness wlv* 
knew nothing o f it. A. statement
mudo might be false evidence, oven if
in itse lf true. I t  seemed to him, if

i lie rightly understood tho effect o f the
Section, that, i f  miy person m de a statu-

! tnei't which was not m itself false, lie
1 could not be convicted o f  perjurv. H e

t\io"ght it most important to look to
the hearing o f  statements as evidence ; 
and if  the evideno- as given was false,
the truth o fth esta t  ment c u ld  not ex 
cuse the perjury. In illustration ot l,»s 
meaning, he would suppose a eas* ot
murder or homicide, in wi.ich a witness
deposed a he was r turning from
the ill lket. he saw A. strike B with a
club an I foil him. H »w  it m ight be true
that A  did k 11 B , bu t the witness was

i n t present, and did not see « hat ho
■ said he saw, it* we supposed a ueooud
\ witness to Have seen A  strike
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fluonced by whatever motives, might
have undertaken to corroborate his
evidence : but while the one witness
spoke the truth, the other, though the
statement mude by him was in itself
true, seemed none the less to liava 
committed, perjury. I f  his (Mr.
Sconce’ s) impression as to the meaning
o f  the Section were correct, it seemed
to him that this would be an encour
agement to concoct evidence, than
which they had no greater source o f
difficulty to contend with in the ju 
dicial investigations o f this country.

There was another matter which he
nlso wished to notice. W e had agreed
to strike out the provision whirh re
quired the point, if  falsely deposed, to
be material to the result of the pro
ceeding. He did not wish to re-open
that question, but in adopting that
change, it might be advi-uhle to intro
duce some words which would define
more broadly the character o f the
offence— something that would, if pos
sible, be a guide to the Courts in res
training them from convicting persons
for perjury upon an immaterial issue,
an*d in leadin'; them to convict only
when false evidence was wilfully and
corruptly given.

T u b  C H A IR M A N  said, he would
endeavor as far as he could to
answer tho question of the Honorable
M ember as to tho alteration which
had taken place in the definition of
false evidence, and to show that the
Section, as passed, was correct. The
Section as it stood in the Or'ginnl
Code defined false evidence as fol
lows :—

“  W hoever • * states for truth tlint which
lie known or believes to bo fal.-e, or which lie 
does not know or in good fnitli believe to be
true, in said to give false evidence.

According to the best o f his recol
lection, when this Section came under
the considerati n o f the Select Com
mittee, an object ioc was made that a 
man might state that which was
Julse, but which lie knew or believed
to be true, and that would not there
fore come under the definition. Sup- 
pi se a witness were asked by a Judge—
‘ ’ you ha>e heard what that man (an
other witni ss) h»8 said ; do you think
hisstatementtobf' true and he replied
“  T a j  1 hnvp hpnrd w lm t hn Inis Silld.

•dil'S
fostated that which was false regfl|1  ̂

that which he knew to be true' 
meet such a case tho Section " rfl> 
tered by the Select Conirui*161, 
fo llow s:—

elute"1' ,
“  W hoever * * makes »nv ■ oVyj “

which is false and which lie either # 0 
believes to be false, or does not 
believe to be true &c.”

But the latter part o f this
was not accurate, because a m® .^ jl
state what was false, and yet * 
to be true, but he could not ft11 î iii 
was false, knowing it to be
was rather stnting a thing intrue and not fa se. Theiefore
mittee o f the whole Council t 1 
“  know or”  were omitted, un.
finition was made to run a8 10

“  W hoever • * makes B!l? r juo*' L
which is false and which he C1 \;e?e 10 
believes to be false, or does uot u 
true &c.”

tii tii^1!'!
Suppose A  to state <n oa ' uted * 

believed that a deed »t>s e . ^  ** 
B. and it turned out that the  ̂
not executed hy B ; woul<* j  „ish , 
A for perjury ? W o u l d
man for perjury upon )y »
his belief? The question at»“
whether, at the time A o’
ment, he b>lieved it to be 1 yest**1 
I f  he did not, then he n'us ^
what was fnlse. ji &

W ith .euird to the qH<*' i ^ " j
by tho lion* ruble Mt*mb^ |nPiiti*,n.̂  
the Honorable Member , t|,»t 
the case of a w tness « ho
saw A str ke H, w,iertaV|lSt A 
ly came out in evidence ' . re y
there, and could n t ' 
struck B. That would ^
under the definition «> 0 „
Code, inasmuch as A J
ment »h icl. he k- «■* ^
Then supposing A  «l«t it f,i«
1 he witness was not pti*t. ,
still be perjurv, be<aus° j  )» „t
whi< h he made was fol** * , , 1 ^
his own knowledge- g to ? tl‘®
the alteration theref‘>re 
o f r. nio'e questions » "  t|).«
evidence as given . y 
The offence was p« to * fctf» 
witness committed 1 A
ment which waB f» ‘8e _
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*todd 1, »nid, he h ^ l under
action * Wof<* “  statem ent ” in the
>ubsto rel'er to the narrative or
the v /l0*\ a deposition and not to
But f i °  aa sP°keu by a witneB*.
and 1 *e exP*anation o f the Honorable
'v'rordeah,>e^ 1 h»i»'inan showed that the
a,‘d t i ° Û  ^e otherwise construed,
the f» |'at’ to e8tablish false evidence,
to +jl 80 8f'*tejnent would be personal
flDnr'f W-1' eas' wft8 under the
ed fleieus*ou fclmt this Section ciiang- 

t>>e present law.

the ltE said, be thought
ohifi xJ!or^s were scarcely open to the
fot u of the Honorable Member
heli« , ga1' H « (the Chairman)
Wr f  thlU tlie Honorable Mem-
tion T  Iioml>ay o >lled the atten- 
t() mj l he Council at tho last Meeting
*iU ^ trat*on C, as being inconsistent
of i 1 definition. N> w tbe question
as ’SUl(*“w«‘iting was n o t  always proved

“’atfcer ot *«et, and depended a
Ijj . **eal on evidence as to belief.
fr(. 113 banner a son or a friend was

ly- Called prove the hand-
of a deceased p«rty on a .Bi 1
quirT^t ‘&e’ The Court did not re- 
of f j witness to swear to t h e  fact

f,antJ-w rting being that ot the
cGu 8 *|> hut simply to bis belief. Ot
th0s„ e ^  always a q u e s t i o n  tor
Ooria-1 w *'° d e c id e d  u p o n  th e  ta c t  t o
hud r r  wl,afc g r o u n d s  th e  w itn ess
had llia b e l i e f  a n d  w h e t h e r  he
fc»Ve rU|V o r  in d u c e m e n t  t o
HGtt a*HO e v  d e u c e .  S u p p o s e  a  W‘ t- 
tlia» ^ ere  a s k e d — “  D o  y o u  b e l ie v e
lw « j  ® '« !»a tu re  t o  b e  A ’ s , ”  a n d  h «
thul ,,e coud *‘ot sweAr .

’ *  A ’8 a id  » « t u r e -  0 , 1  th<\
reo,!5;6 ,tell'ng him that be was not
to ir‘ ‘^ ^o swear to t ' e fact bu
hm,i o f  that being A s
«< » *Wl,tii,g, the witness might say,
ha,„i »‘ ofc believe that that ia A  »

l n  8 « c h  ft Pbp; cou d hardly be indicted lor
L y}»*y \ i f  it ecu 1(1 be proved that,
°thei‘Q J 'e Wonfc into Court, he t 
V- A> although he knew thut to
tU f *,a“ d-writing, ho would swear
of*. 1.t *«<• not so he would be guilty
h- P^’Jury The tfrsl. allegation agamst
S,e„ ,  b«  that had ma 'e  a siute-

eut Which was false, aud tho second

that he had made a statement know-
iuir it to be false.

Sections II to 13 of Chapter X I
were passed a* they st<»od. . ,

Section H  (which P « ! " d^ f
thn secreting or destruction • 1 a «<ocu
m ent to prevent its  
evidtMi e ) wftfi jiJiBsed 9 f'r  ^ o(r,-iK'0
, i„ „  o f  w o rd s P '°vl‘,,nS / ° ; J ' ‘^ " 7 b,e
of obliterating or ^ , o)e
any sucii document, wlietner

OT£ X n i .5 to 21 >v-re P « » e d  u

thei' IIZ%2 was P-wJ “fter “ vcrbal
“SS'ss 28 were '’“sse<1 "
“ 's U io n ^ S  provi 'ed a, fo lio ..

•• Wlioovor, b»inB * pro-
o r  p r o a o n n c e s  in  nny S ver<jicfc or  d e c is i o n
o c e d i a g .  a»y  ,e l’or*’ 5' ’ ltrary t o  Uw, »haI1
w h i c h  lie o f  e i t h e r
b« punished WI,V ,  which n»«y «xteud to
" ^ / o r  w it h  f in e t o r  w ith

MB. FOBBES ^ . o' « r* t “ gieVn”
S e c t io n  ' ' ' a  q u e»tion  o f  belie f,
.n en t.  ■■ h v i K V I  A N w i d ,  i t  J r q^ o 11U n b u t » , u e 6«.on

tb “ .
how the knowledge } ^  btlJief.
to be Pr“ V ?i!il B§ JA C K  -SOX a»li«I.
WI,„ „ M to pr.' , outfit that
Ju,.reu.e Court P to

KS*-cV^«Sa/  -«
T n B  n u n i s l i c u 11

J u d g e  ® ° * j ^ l U “ , c e  ‘ " " ' ' ' ‘ ' Z i . f ”  i n t o

rou'It. “V rong. ' f - t , n
^ 7 ‘i J S S S l ^  -h id . pro-
14_; in t h f ^ "
V.ded a» to °  prononnce<i on

»  Wh o « v « r* c* wa »

lie  k u o " '8 jjiiiM -ison m en t *or

t ‘ ,ru l " .  L i t h  b®11'*fiu«, ov  wiw*
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The following was an extract from
the Report o f the Law Commissioners
with reference' to that Section :—

“  Objections to this Clnuso are made by
mnny Officers, which may bo summed up
in the question o f  Sir II. Seton, ‘ who is to
decide what is unjust, and how is the
knowledge o f  it to be proved ?' Her Ma
jesty ’s Justices are required by their oath
to • do equal law and execution o f  right,’ 
that is, an it is expressed in the margin, ‘ to
do justice’ to all her Majesty’ s subjects,
and it i» provided in the Digest, (that is, the
Digoat which was prepared by the Criminal
Ijiiw Commissioners in England, but which
had never been passed) that all who shall
be found in default in any o f the points
contained in the ontli shall be punished with
imprisonment not exceeding three years and
fine, with a saving Clause that ‘ no
judicial officer shall bo criminally lia
ble in respect o f any error in giving
judgm ent.' It seems to us that a 
Judge, who by his decision, does injustice,
not by error o f  judgm ent, is in other words a 
Judge who pronounces a decision which he
knows to be unjust. W e apprehend that tho
expression ‘ which he knows to he unjust’
was adopted purposely to exclude the excuse
o f  an error o f  judgm ent, and that tho mean
ing is that a Judge who pronounces a decision
which is unjust without the excuse o f an error
o f judgm ent, must be presumed to have pro- 
nouuced the decision conscious o f  its injustice,
and shall be liable to punishment accordingly.
So understood, the Clause appears to us no
more exceptionable than the English law in 
the same matter, as it is expressed in the
Disrest. Mr. A . 1). Campbell suggests that
the words ‘ contrary to law,’ should be sub.
stituted for ‘ unjust.’ ‘ as it is not intended
that the Code should meet individual opin i'us
o f  justice, except as these may ooincide with
the si ntiir.ents o f  the Legislature ;’ but such
a substitution would narrow the provision to
a decree tliat would greatly impair its ettio i
cy, for many a decision may be unjust, which
cannot be said to be contrary to any law, 
except the general law which requires jus
tice to be doue.”

After some conversation, the consi
deration ■ f  Section 29 and also of Sec
tion 30 (relating to commitment for
tniv1 or co' finiMnent by a p c i  a n hav
ing authority who kui w that he was
acting contrary to law), was postpon
ed, on tho Motion o f Sir Charles
Jackson.

Sections 31 to 34 were passed as
they stood.

Section 35 (providing for cumula
tive punishment) was omitted.

Section 36 was pussed as it Blood.
The Chairman

Section 37 (providing for euii‘u11 
punishment) was omitted. ([

Section 38 was passed as ̂ ul
Section 3!) (providing fur 1111 

return ffom banismn lit) was ()l11 j
Sections 4U and 41 were p11”^

they stood. u]a-
Section 42 (pr viding for l'u' 

t ve punishment) was omitted. ^ r, 
Section 43 was passed after

bal aiin ndment. (fence3
Cliapter X II  provided for 0 

rela'in# to Coin and Gover' 
Stamps. e#d'

Section 1 was passed after
menu.

Section 2 was omitted. r|)iil
Section 3 was passed after a 

amendment. „|j| \v»s
Tho consideration o f thê  -| $■ 

then postponed, and the
sumed its sitting.

The Council adjourned.

T f  l8l$‘
Saturday, September i-0' 

P resent :

T / . p r f * * 1 
Tho Ilon’ble the Chief Justice Vt“

in the Clmir. .

i u
Ilon’hlo Sir II. B. i H. 1

K. Krere. I A. S<=0,l,'“'ld
Hon’hlu C. Hendon, | cvdiii*®* 
11. 11 Unrington, Esq., j C. J- ^  ‘

COTTON-FBAIJO3'

i pi’tit'011
T iie C L E R K  present^ * ,»«£

fr o m  M ess™ . Kisciit*!’ i*" pr*1) 1̂
chants o f Salem, in Mi'< 1 1 J
for the exte: si.m to the A ^  J
dencv of tho provision* 0 ..■issit*11 ,,
1851 (for tho better Ht.pl>>;, jjo*
fr a u d s  iu  re sp e ct  ot O otto

bay). i fc'.afc *he
Mu. FOIlHI5S moved t

tion l e piinted.
Agreed to.

P A P E U  CU K K ®110' j

T u b  CLERK: report^
received by truuslor if0




