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Proceedings of the Council of the Goversor General of India, assembled for the
purpose of making Laws afzd Regulatzons under the provision: of the
" Indian Councils Acts, 1861 and 1892 (24 & 25 Vict, ¢c. 67, and 55 & 50

Vict.) ci'14).

Th:g‘.iCouncil met at Government House, Calcutta, on Friday; “thé#g1st January,
1902

PRESENT

His Excellency Baron Curzon, P.C.; G.M.S.1. G.M.1.E.:Viceroy and "Governor
‘General of India, presiding.

The Hon’ble Sir C. M. Rivaz, K.C.S:I:

The Hon'ble Mt. T. Raleigh.

The Hon'ble Sir E. FG. Law, K:C.MXG

The Hon‘ble Ma]or-'General SiESR? E]les K.C.B.

The Hon'ble Mr. A. T. Arundelé .8

The Hon'ble SlI’ A Wmcrat;e‘. K,CILE.9

T{he Hon’ble Mr C W.: Boltoﬂ‘i&C.s L

“The Hon'ble Rai, Sri R4 Batiddur.

The Hon'ble Mr. Gopa{l "Krishna Gokhale,” .

The Hon'ble' M. R; /“Ry Padagpakkam Ananda Charlu, Vidia Vmodha
_Avargal, Rai "Bahadur, C.LE.

The Hon’ble Siy)nd ﬂﬁsam Bilgrami.

The Honbld Mr; R’ P#kshton.

The Hon’bre Mr. RG "Hardy, C.S.I

The Hon'blé R i Ba.hadur B. K. Bose, C.L.E.

"The’ I-iﬁ’b%m“ aPa]a Rameshwara Singh Bahadur of Darbhanga.

The Hon'Ble MEEM. C. Turner.

NEW MEMBER.

1 The I-yon’ble MAHARAJA RAMESHWARA SINGH BaHADUR of DAR-
éHANGA tdok this seat as an Additional Member of Council,

INDIAN STEAM-SHIPS (AME,NDMENI‘) BILL.

.. The 41 Jon'Ble SIR Epw ARD Law prcsented the Report of the Select Com-
mittée ont  Bill further to Smend the Indian Stcam-ships Act, 1884.



8  INDIAN TRAMWAYS BILL; /DM[N/STRATORS GENERAL
- AND OFFICIAL TRUSTEES BILL."

Mr Arundel; Sir Charles. Rwaz] [a1sT JANUARY, 1902];:

INDIAN TRAMWAYS BILL

The Hon'ble MR, :ARUNDEL. prcsented the., Regort of the Select Com-"
mnttee‘bn the I§ i1'to appIy “the! provxslons "of the Indian Railwav Companies Act,

895’ t0; cgnam “Tramway Companies.

A"'DMINISTRATOI}S;GENERAL AND OFFICIAI: '{RUSTEES BILL.:

.sion I conﬁned myself to a very brief explanatlon the 6b]ects and reaeons under-
Iymg the measure bemg, as 1 then thought well understood and apprec:afed

Government of India have acted in the matter.,,and.hproceed -th.dO S0, Lanme R

“The- combination-of*the~offices of: *’Admm a‘tot.A‘GeFri'Ef‘al :éhg%fﬁcml
“Trustec has almost from “the’ x'ﬁrst’ béén "cAonf’em I’ﬁiéd as*diitables
Statute-Iaw, an express ‘provision - on the subject™ havnr.g been lncluded"l BY.Y
VIII of 1855, reproduced in Act XXIV of 1867 and’ agam reproduced in Ac,t,I
‘of 1874, the enactment now inforce. So faras the nature of the duties
.taining to thoseoffices is concerned, there would seem to bé everythmg in fa
“of the combination and nothing against it, the only questlon mammg bemg

‘to its practical feasrbxhty - The Finance Commutee of x887 nb% conly. ‘cam

[ P N

~the co ncIusmn that it was. feasible, but went further by submittirg the ]arger
posaI that a ccntral Government “office’ should be mamtam%d to”] f

“trusts, two oﬂicers being '1ppomted ‘one .to asmst the other. and\ both to:: be
_remunerated . by the Go‘vernmept the balance of the commission and fees Ievx-
“able and levied under’ thelaw'. I:emg ‘rétained by the Government I’ othet
¢ words,.the Finance Commlttee suggesced the amalgamatlon of -all* four” Oﬂict
of Administrator General, Official Trustce, Oﬂicxal Assignee and Official. Re-
cexver “under fwo officers, the one to- be the Deputy and ‘Assistant of th&a other. :

- “In 1897 the Government of Indla r‘eferred the whole questxon offatmalgam-
- ation (along- with certain' others to whxc\h I need not now advert) to’ a strong



ADMINISTRATORS GENERAL AND OFFICIAL TRUSIEES BILL. o
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Committee, on which the High Court: and the Bar were represented by the
present Chief Justice of Bengal, as President, and by Sir Griffith Evans and
:Mr, Dunne, then Standing Counsel, as members, the remaining three members’
bemg the Home' Secretary and the Deputy Secretaries in the Finance and

Legxslatlve Departments The relevant parts of the Comnmittee’s report of the
29th Apnl 1898 which was submltted in response ‘to this reference, I will now

Téad to thé Coungil.

““The Comnmittee’; - it was said,  have carelully “considered the proposal . for the
amaloamatlon ‘of the four offices, with. the result that they doubt whether it would be
possrble to combme the control of all four. in one person. The office of Official Assxonee,
in partncular. is a° specnal one wlnch has lnttle in, common with any of the others, while
it ‘is: essential that it ‘should be filled by a lawyer who has made aspecla] sfudy and
practice of the intricate law of bankruptcy Moreover, one officer alone could clearly
not undertake the duties of the four offices; and, in the case of the Official Assxgneeshrp
there is this objection to the alternative proposal to allot the duties of the appointment
to a Deputy working under’ the Supetvision*of 'aChief, that the Deputy, if a proper.
appointment . were made, would be a specialist and consequently, more capable of
rvnsmg his. partlcular branch than the Chref hlmself .

ek

“‘The Ot’licxal,f.Assrgneeshlp~ mnght however, in the opinion of the Comrmttee, be.
€ mbmﬁwrth khe,—Oﬂ"tcxal Recelvershlp, ‘and this combination w ould be the more appro.
priate because both offices are directly connecicd with the High Court and with. -pro-
ceedmgs ‘pending on the Original Side of that Court. ' The Official Assignee is appointed:
by the Chief Justice under section 14 of the “Indian Insolvency Act, 1848 (11 & 12 Vict,,
c. “21), “while :the iexistence of the Official Receiver is entirely dependent upon the’
orders of the High Court, which purport to be passed in pursuance of section 503 of-
the Code JofCivil Procedure (Act XIV of 1882)." TR T )
R ‘Both the Administrator General and ‘the Official Trustee of Bengal are - appomted
»by the Government under the Administrator General’s Act, 1874 (II of 18741+ and,
Iﬁe Ofﬁcral ‘Trustees Act, 1864 (XVll of 1864) respectively, and there seems to be,
‘no reason why the same person should not hold both appointments. That there wouH
be no legal obJectlon to such an amalgamation is clear from the fact that the frst provxso
to sectnon 9 of the Act of x874 expressly contemplates it. E

IRESEESN

"“The holder of the appomtment (of Administrator General and Official Trustee)
ought,‘m the: opinion of the : tommxttee, to. be a barrister, and he should ‘be .
" debarred from general pract:ce and from undertaking, otherwxse than in bhis . ofﬁcxal
’capacity, any‘ ‘executorship or trusteeship.” The mere! fact of his being .a overn-;
ment ‘servant’ in receipt of a fixed salary. from the Treasury would mater‘xéﬂy alter
- his positipn and enable the Government to exercise such supervision. over: hrm as™

_it might think fit, It would not be in his interest cither-to keep, or to refrain from kecpmg
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[Szr Charles Rivaz.]  [31sT JANUARY, 1902.]

reco.mmend tha}t power ve tdkcn (or the rglr Fourt srmrlar to that confcrred by . sectron
.2~ 4).0[ the ]gdrcxal ’1rustees.Act .\896 ( 9 & 60 Vrct c 35) “citlier ou request or wrth-

out requcat,, to grvo such general or’ specral drrccuons in regard to any admlmstratron or
lu.u:’:.ur!ur. Lha f 0 s :

FEATH T naee 4" -

W ,""'t . He: ' R 2 3

: wnt would“tge its ,,mth,_a_.;l"tﬂhg rgwerpts) and rt would per contra,

| e.c‘ar’ges aceeptrng, ol conrse,r Pthe  entir -xegponsrbrhty connected wrth “the

Z'd'r.dlmga"atron bileitates through its o‘ﬁi‘h’ergf 1a">'probably' Sdfeguardrng the' rnterests

gf’fﬁé’”’p’nblr%’“biz requrrrng such sccunty" i3 nc furmshed by the Admmrstrator
; I it - b

BRI X ) B s (T L

e 'Thc Commrttee have’ further consrocred the questron whether section 56 of the.
Administrator General's Act, 1874, ought to be’ repe.a.led or mamtamed and their con-
Clusion is that it ought to be repealed-as s0on as vested interests admit. The Commlttce
Believd hat)* if the aétion Of the' Admxnrstrator General is brought tander” som¢ “sort” of
supervision‘and control, such as is contemplated bythrs report, theré is but ! little ‘danger
of the public, preferrmg private aaency-houscs to official - administration.” If," on the other
hand of'ﬁcral admm ';tl’d.tlon .is unsatr;factory. and,nothrng is dode.. to;lmprove rt, they'
hlnk that the publrc ought not to be p= écluded from. employmg prrvat :

.‘_,,’ L L 20 L R YR Cemma . - .-Aa\q.'a-. "l""'

L3 76 Y N

_;.‘u.'l“ ThLa L ENa ”,

e _Thesc \gcws apgeared to_be
hnd sound . they- were endorsed both by the Government of Bengal and by'
the ,Calcutta High ..Court; : and; - emanating :as they - did-~from =such ‘high-
'zihthorlty .and with such support neither the'Go'v'ernment? df"‘lndil hor the:

G rnment or by a practrcally rndependent ofﬁcral the publrc xvere not‘
f’l\llly%é{tlbﬁtd wrth the manner in which the office was berng actually admlmstered ‘
'The Government determined, therefore, to appoint a Committce, presided-. over
sby “a "]udge of the Calcutta High Courtand rncludlng the Comptroller General
"dnd"an'experrenccd Drvrsroml Commrssrone vto advrse on ‘matters? connected
?wrth“ﬁnance. anid-. the- m’magement ‘of es ates in the’ mufassrl{ The late
n ir Brou0hton had rnh answer ' to, certam mqumes made of hrm,;}mam\tarned
‘?that his” systcm “of admmrstrntron and management was’ perfectly sound
and complete; - and had frankly asked for an inspection of his, office.

“Mr. ]usme S.llca Commrttce was requested to. accept this. invitation and .to.

ra da N T e
R ORI

:w’.f.—
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, 92’ that the remuneratlon of the Admlmstrator General by commlssloﬂ
i ? should be abolished. and thatl he should be remunerated by salary, ;

carryrng 'with 1t a penston ;
x qumam w‘vw’-"*"

“ (4) that the ofﬁce-estabhshment should be strengthened and the work
_ rearranged and e i “ ~'§

“(5) that the repeal of section 56 of Act II of 1874 should be accom- :
s Panied by proper provision being made for the exercise of control
yver non-oﬂiclal administrators, especxally as regards the charglng
issxon and the keepmg and audrtmg of accounts.

.'..A' .

g These recomrnendatlons were supported by facts whrch supphed ful!
“confirmation of the view that a change in the method of administration was .
- demanded in the’ public interests ; and, as to the sequel, I need add only thls
that thelate Mr. Broughton tendered his resrgnatlon with effect from the 1st” of
_]anuary. Froni‘what I have now stated, it will, I sincerely trust, be manifest that
the Government of Indla, have from first to last, acted on the best advtce at
~their: commandend with due regard to the interests of the public, - a

'My, Lord to move at the next meeting of the Council that the
Report of the Select Committee, which I have had the honour to present ‘
‘io-day, be taken into consideration, and that the Bill, which, it will be seen,

. has: been matenally srmphﬁed and revised by the Committee, be passed.” .j ',,_

‘l“.

P

: The Hon'ble MR. RALB!GH sald --“M y Hon'’ble Colleague has given th’
hlstory of the Bill now reported 1 ask leave to add a few words on the legal
- effect  of “the” Bill, on the alterations made in Comnmittee, and on some of the
ob]ecuons which have ‘been taken to the measure out of doors.

A

;f’i' o The Select Committee has acceptedthe proposal to make further
provnsxon for combrmng ihe offices of AdmiMistrator General znd = Official
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Trustee.'-» ‘K43 "béen' contended that~ the work “of ‘the two offices is more
than one man can- undertake‘ but-we are not in l'act proposing -that one
‘.[nan should d!o the work of two ; the, Bill makes provxslon for_the appolnlment
ofa D eputy ‘Govérnment has accepted amendments, the effect ‘of which will -
be thét the Admtmstrator General will always | be a barrister, th]lle the Deputy
may “beeithier a E' ster o solicitor,” T &35 SugFested that the higher appoint-*

nent shquld td,solzcztor’s, but”the;: Committee came: to; i the ston=. -
j:luuon""thi‘l:,, the head “of ™ thé ofﬁce poss«‘:sses ‘the: h:gher oualnﬁcattbn,

«qrs

he course of ddmlmstratlon It must be" admnted that' the interests of
’th‘é‘Ba B b Somé extent affected” by the" Bill.~“An officiating appointment -
‘now reserved for bamisters will be open to another branch of the Profession;

and the position of Administrator General, though we are perhaps maklng
it ‘more’ secure, will not be so lucrative as it has been in the past. I regret
that the Bill should have this incidental effect, but in framing a measure of this
kind we have to consider, first and chieﬂy, the interest of the public

b ln a letter addressed to the Government of India by the’ Bengal Chamber -
ot Commerce, objection is’ “taken to “the ' proposed “¢ombination of offices,
apparently “on’ the™'gréund- that” the 3two officers i m- questlon aré appointed by
‘dlfferent authontles Ofﬁc\al Trustees’, so the letter runs, ‘are appomted by
the Chlef justlces of’ Bengal Madras and: Bombay " The gentleman who
supphed this statement to the Chamber must,’I think, have used a’ copy
of Act XVII ‘of 1864, without inquiring whether the law had undergone any
change m the ensuing 38 <years. - The '1pp01ntment of - Official Trustees

1s vested m Government, and this has been the law smce 1890 S
@

RN

L
B

AN Clause 3 of the Bill contams the necessary provnslons for makmg the
“Adrinistrator General a salaned officer of Government. It is now a pnncxple
vel‘y general]y accepted that where a Government office is pmd by commxssron.
‘or fees for _services rendered, the heads of the office should be remunerated by ~
salary,” and the profits (if any) should be taken by Government; Where this is
‘not the case, the office becomes an mdependent concern, and -defects in its pro-
cednre are not easily corrected. . When, for example, the public began to. com-
plam of delays and abuses in the oFEce of the Administrator General of Bengal,
‘weé “could only refer to the Admmlstrator General himself, untll at last the c0m.
plaints became 50 serious as to demand a formal i mqulry. ‘

,.: “In drafting clause 3, certajn general words were used to make it clea
that Government on taklng over the ofﬁce will be entitled to all proﬁts and wntr
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meet_ all liabilities. . These general words were interpreted in some quarters as
indicating a designi on’ the part of Government to alter fundamentally the
present methods: of . _ administration, and to appropnate -in some unexi
plamed manper, the estates of deceased persons. Thus, ina letter addresse&
“to Government by the Calcutta - Trades Assocnatnon it s suggested;
that - “the. ;scheme and :main.: ob]ect of the Billis-to legalise what otherwise
would amount to a breach of ‘trust ; ‘and thereby to afford an additional source
f Tevenue to Govérnmeént *. - ' do not quite grasp the meaning of this, nor. am
T aware-of dnything in; 'the” ‘declarations -or the condyct of this Govei-nmgqt
which justifies these apprehensions and suspicions. But, as our clause was
misunderstood, the Select Committee has taken it to pieces, leaving out any
words which mlght be coustrued as gomg beyond the purpose of the Bill, -and
inserting new provisions which ought to make the position clear. We do not
propose to make any subversive change in present. methods ; the Bill, when it
becomes an Act, will be read together with the principal Act. As stated in the
Report, accounts will be kept and estates managed as heretofore; decrees and
orders of the Courts will operate as they do now. That is the intention of
‘Government ; if the Bill as amended does not express that intention, there is
» stlll time to conslder any suggestlon for its improvement.

+ "= « Before leavmg clausé 3, 1 must deal with an objection which is urged ‘in
“the' letter of the' Chamber of Commerce, - It is there argued that *the
“constitution of the office’ ‘both of Administrator General and Official Trustee
is that of a corporation sole’; and that the effect of the Bill is ‘to
extinguish the offices in question, and to repeal the material provisions of the
existing Acts’. On this. I would remark, in the first place, that, when the
Legislature creates a corporatlon express words are usually employed for the
purpose; and in this connexion I may refer, by way of illustration, to the Act
of Parllament, 39 & 40 Vict., c. 18, by which the Solicitor to the Treasury was
'made a corporation sole. The office of Administrator General was constituted
by Act VII of 1849, amended and re-enacted by Act VIII of 1855, then by
Act XXIV of 1867, and finally by Act II of 18734, which is now in force. In these
Acts there are no express words of incorporation ; : but it may be admitted that
in some important points a corporate character has been given to this office,
Under section 29 of the principal Act, letters of administration are granted
to the Admtmstrator General by his name of oﬁice under section 33, estates
and interests vested in the Ad'mlmstrator General are divested when he
vacates his office, and vestin his successor immediately on his appomtment
and under section 34‘smts and other proceedings commenced by or'against an
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‘Admiuistrator Gencral in hlS representative character are brought by or agamSt
‘him in his name ofofﬁce It seems to me doubtful, in point of law, whether these
'scctnons takentogéther, amount to the constitution of a corporation sole, and the
language of séc ~tion 34 is not easy to reconcile with the theory now put forward,
f'*‘But supposn.g the theory to be correct, has it any practical bearing on this®’
?\A;Blll ?,,,. Assummg ‘that the Administrator General is a corporation, there is not;
3’5?1‘ Fever-wass, anything in ‘this “Bill“{o “déptive “him "of that status. If the
[dviser.of ‘the' Chamber is under the'i lmpressmn that a salaried officer’ cannot * be
g; '?po‘ﬁho‘ﬂ?"’l Ay refer onice niore™ fo " the” case. of"the" Solicitor to . thé

aﬁury AUt R SRR O I R * AR s

RN : cote \

= Admlmstrator Gcneral Under scction’ 1y of the Act_ of 1864, he is appomted

_to act in any case by his name of office; and under section 18, suits and other
.proceedings are brought by or against him by his name of office. I should
othink it incautious to say, on the strenvth of these provisions, that the Official
Trustee is a corporation sole; but 1f he is, the Bl“ wnll not alter his position.-

VE
.:.el cw e 1' e

e Your Lordshlp may perhaps think that I am askmg“bhe*attentlon of
:’Councul to matters fit only for a court of law.'~But 1 am constrame& to" deal -
wiwith these matters here, because this legal reasoning has_been ‘used to; excite
ssalarm in the general community, to persuade a body of busmess men that
=;Government has brought in a dangerous Bill. I cannot argue the Trades Asso- “
”:mauon and the Chamber of Commerce out of their present frame of mind, except =
. tby showing them that their criticism has been dlrected against an 1mag|nary
‘Government and an unagmary Bill. o A
:: " "1 clause 6 of thc Bill referred to the Qelect Commlttee it was proposed
'to confer _a rule-making power on the High Courts. For the reasons given in
o the Report that proposal has been dropped, but there is one small part of
\t which | I should like very briefly to mentiom It is comrhonly known that
an cxecutor ‘who owes his appointnent to the confidence of his testator,
E is not usually required to furnish security when he enters on the administration
“-"of the estate. The Judges of the High Court say he should only find security
when he is insolvent or in embarrassed circumstances. " But in this small class
of cases we proposed that the Judges should determine by rule who should
gwe security, and in what form. I was prepared to suggest a verbal amend-
ment in clause 6, sub-clause (7) (a); but I was not prepared for the remarkable
argument which has been founded upon it, It was at once ~assumed that the

~ High Court would make an oppressive rule, requiring all exccutors to give ses
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«curity, and fixing the amount without regard to circumstances. ‘I'he Court was
1o do this, not of its own accord but at the instigation of Government ; and the
zol‘)ject of Government was to make the private executor’s position so burdensome
and so embarrassing that he would be driven to transfer the estate to the Ad-
ministrator General. This piece of morbid fiction has attained a considerable
circulation in the present month. Your Lordship will observe that the Govern-
ment is accused of an unscrupulous design to create 2 monopoly in favour of
the Administrator Gencral—and this at the very moment when, by repealing
section 56 of the principal Act, we are admitting private persons to compete
with the Administrator General.

“I trust, My Lord, that the explanations given to-day will remove some at
least of the many misconcepiions which have gathered round this Bill.”

IMPERIAL LIBRARY (INDENTURES VALIDATION) BILL.

The Hon'ble MR. RALEIGH moved that the Billto confirm and validate
certain indentures made between the Agricultural and Horticultural Society of
India and the Calcutta Public Library, respectively, and the Secretary of State for
India in Council be taken into consideration.

The motion was put and agreed to.

The Hon’ble MR RALEIGH moved that the Bill be passed. He said:
“The objects of this Bill were fully explained by Your Lordship, and by myself
at the time of its introduction. No objection has been received to anything in
the Bill and Schedules, and I now move that the Bill be passed ”,

The Hon'ble Mk. TURNER sald :—* Before this Bill is passed, I desire to
take this opportunity of congratulating Your Excellency’s Government in having
arrived at so satisfactory an agreement as that which will be legalised by the
passing of the Bill.  As a member of the Horticultural Soctety, I was under the -
painful necessity of attending meetings at the Metcalfe Hall, and it invariably
struck me that the condition of that historic hall was a reproach and a disgrace
to Celeutta. Under the neéw conditions, this; My Lord, will be impossible in the
‘future, and that aione in itself is a worthy ebject that has been -attained. But,
apart from thai, the arrangements made have enabled a deserving and useful
Society—the Agri-Horticultural Society—to acquit itself of certain liabili-
ties. 1t has also enabled the Government of India to form the nucleus of
a most valuable Public Library of reference—a library which, I believe, will

3
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be of inestimable value to those of the present and future generations. I think,
My Lord, that the thanks of the public are due to Your Excellency, and also to

His Honoyr the Lieutenant-Governor, for having brought about such a happy
result.” ’

.

“The motion was put and agreed to,
The Council adjourned to Friday, the 14th February, 1902.

CAL.CUTTA: } H. W. C. CARNDUFF,
Ofg. Secretary to the G ¢ of Inds,
The 3rd February, 1go2. f8. Secretary to the Government of India,

Legislative Department.

Gove . nament of Indin Central Prinhn;—uoﬁi;:e.l-Na 493 L. D.—4-2-1903.— 350.— ] . W, DeB.





