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GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT.,

PROOCEEDINGS OF THE INDIAN LEGISLATIVE OOUNCIL ASSEMBLED UNDER
THE PROVISIONS OF THE GOVERNMENT OF INDIA ACT, 1915,
(8 & 6 Geo, V, Ch, 61.)

The Qouncil met at the Council Chamber, Imperial Secretariat, Delhi, on
Friday, the 14th March, 1919.

PrEsENT :

His Excellency BARoN OHRELMSFORD, P.0., G.M.8.I,, G.M.LE., G.0.M.G.. ¢.C.B.E,
Viceroy and Governor General, préesiding, and 61 Members, of whom 53
were Additional Members. '

CRIMINAL LAW (EMERGENCY POWERS) BILL—contd.

His Excellency the President :—*“I think, it may be for the
convenience of Hon’ble Members if I state that I proposs to sit until we have
disposed of the amendments on the paper, and that at quarter past 1, I shall
adjourn for an hour for lunch, at 5 o’clock we shall have a half hour's tea
interval and at a quarter to 8, there will be an hour and a (1uarter for dinner.
I very much regret to nave to press Hon’ble Members like this, but the
Session is drawing to a olose rapidly, and we shall have to have another day for
the passing of the Bill, when the Bill has gone throufb this stage and the
drafting has been carefully examined, and, I think, Hon’ble Members must see
that the time really forces us to sit continuously in this manner,

“ 'We now oome to Part IL "

The Hon'ble Mr. V. J. Patel :— My Lord, I beg to move that Part
II be deleted. My Lord, we considered the provisions of Part I yesterday, or
rather yesterday and to-day, and I may say at the outset that some of us might
think- of attempting to reconcile ourselves to the provisions of that Part,
however drastio they may be, but so far as the provisions of Part II aud the
subsequent Parts are concerned, I must confess that I for one cannot and will
never be able to reconcile rayself to them, and I venture to think that no
Indian who loves his country will ever reconcile himself to the provisions of
these Parts. My Lord, these provisions are, in the words of Dr. Sapru, in his
speech at the time of the introduction of this Bill, ¢ wrong in principle, unsound
in their conception, dangerous in operation and 00 sweeping and too compre-
hensive,” They are in my humble opinion, your Exoellency, utterly subversive of
the order of things hitherto recognised and acted upon in all civilised countries,
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They in fact substitute the rule of the exeoutive for the rule of law and they
are, to quote again my Hon'ble friend Dr, Sapru, nothing bat ‘undiluted
coeroion,” pure and simple. My Lord, I venture to think that the provisions
of these Parts will strike a death-blow to all legitimate and oonstitutional
agitation in the country, and I for one see in them the grave of all our political
aspirations. They will defeat their own. purpose, for the reason that they will
drive all agitation into hidden channels, wjth tho result, my Lord, that con-
sequential ovils will follow as night follows the day. Iam respectfully of
opinion that the Government that contends that the country cannot be
governed, cven in ordinary times, without the assistance of such unconstitu-
tional laws as are -proposed to be enacted in these clauses forfeits its
claim to be regardecr a8 a oonstitutional government. Just oconsider for
& moment what the provisions are. But before doing so, let us examine what
powers Governmont actually havo in their armoury in the way of preventive
measures. I invite the attention of the Council to sections 106 to 110 of the
Oriminal Procedure Code. The heading of the Chapter is * Prevention of
Offences,’ the very object with whioh the present provisions are proposed to
be enacted. Section 106 provides that, whenover a person is found guilty of
any offence which involves a breach of the peace, then he can be bound over on
conviotion. You may say that that applies to cases in which the accused is
already conviofed, but I refer this Oouncil to section 107, which is purely
preventive in its scope. Section 107, sub-olause (1), says :—

‘Whenever a Presidency Magistrate, District Magistrale, Sub-divisional Magistrate or
Magistrate of the firat class is informed that any person is likely to commit & breach of the
peace or disturb the public tranquillity or to do sny wrongful act that may probably occasion
a breach of the peace, or disturb the publio tranquillity, the Magistrate may, in manner
hereinafter provided, require such persen to show cause why be should not be ordered to
exeoate 8 bond, with ov without sureties, for keeping the peace for such period not
exoeeding one year as the Magistrate thinks fit to fix.”

“ The period for security, as provided in the provisions now proposed to be
enaoted is also one year. Bub-clause (2) says : —

¢ Proceedings shall not be taken under this seotion unless either the person informed

inst or the place where the breach of the peace or disturbance is apprehended, is within

the local limits of such Magistrate’s jurisdiction, and no proceedings shall be taken before

any Magistrate, other than a Chief Presidency or District Masgistrate, unless both the person

informed against and the place where the breach of the peace or distarbance is apprehended,

are within the local limite of the Magistrate’s jurisdiction.’ g
“ And clause (3) is very important :—

f When any Magistrate not empowered to proceed under sub-section (1) has reason to
believe that any person is likely to commit a breach of the peace or disturb the public tranguil-
lity or to do any wrongful act that may probably occasion & breach of the peace or disturb the
publio tranquillity, and that such breach of the peace or disturbance canuot be prevented other-

* wise than by detaining such person in custody, such Magistrato may, after recording his
reasdns, issue & warrant for his arrest (if he is not already in custody or before the Court), and
ll:uy send him before a Magistrate empowered to deal with the case, together with a copy of

ig reasons.’ g

“ My Lord, this is not all, section 108 goos further. It says :--

* Whenever a Chief Presidency or Distriot Magistrate, or a Presidenoy Magistrate or
Magistrate of the first olass specially empowered by the Local Governmentin this behalf, has

information that there is within the limits of Lis jurisdiction any person who, within or with-
ont guch limits, either orally or in writing, disscminates or attempts to dissemiunate, or in

anywise abets the dissemination of—
- (a) any seditions matter, that is to esy any matter the publication of which is punish-
Dble under scction 124-A of the Indian Penal Code, or
. (b) uny matter the pablication of which is punishable under section 183-A of the Indian
" Penal Code,or - ‘
4 (o), any-matter concerning & J uigoe which amounts to oriminal intimidation or defamation
~* . uhder the Indian Penal Code, ‘
suth Magjstrate may (in'manner hereinafter provided) require such person to. show cause why -
ho should not be ordered to execute & bond, with or without sureties, for his good behaviour
for such period, not exeeeding one year, as the Magistrate thinks fit to fix.’
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*“ Now, my Lord, thesc powers in themselves are ample. However, there
are further powers given by sections 109 and 110, which I do not propese to
read to this Qouncil and take up its tiae unnecessarily ; but I will read only
one other secction, section 144, which has a great bearing on the question that
we are considering. It says:—

* In cases where, in the opinion of a District Magistrate, a Chief Presidency Magistrate
& Sub-divisional Magistrate, or of any other Magistrate speoially empowered by the Looa
Government or tha Chief Presidency Magistrate or the District Magistrate to sct under
this section, immediato prevention or speedy remedy is desirable, such Mngistrate may, by a
written order statiog the material facts of the case and served in manner provided by section
134, direot any person to abstain from a certain act (mark the words) or to take certain order
with certain property in his possession or under bis management, if such Magistrate considers
such direction ie likely to provent, or tends to prevent, obstruction, annoyance or injury,
or risk, of obstruction, aunoyance or injury, to any person lawfully employedt or danger to
buman life, health or safety, or a disturbance of the public tranquillity, or a riot, cr an

affray.’

“ My Lord, I donot understand what more powers you want for the preven-
tion of offences. The fact is that even the semblance of a trial before a Magis-
trate in cases under the prevention Chapter is proposed to be taken away and
the executive is to be made the sole authority to decide whether a person’s

liberty shall be taken away.

“Let us now, my Lord,turn to the provisions of this Bill. Under section 20 the
Governor-General in Oounoil is cmpowered to say that in respect of what offences
the magisterial inquiry shall be entirely dispensed with i.c., there shall be no
inquiry whatever before a Magistrate or before any judicial uuthority. Once the
Executive Government makes up its mind that a certain area should be proolaim-
ed it shall be proclaimed, and in that area the Provincial executive shall be
entitled to call upon any person ‘(1) to execute a bond with or without sureties
for such period not exceeding one year as may be specified in the order, that he
will not commit, or attempt or conspire to commit, or abet the commitment of
any offence against any provision of the law which is referred to in the Schedule ;

- without any trial, without any inquiry, (2) to notify his residence and any
change of residence to such authority as may be speoified ; (3) to remain or
reside in any area in British Indin specified ; provided that, if the area so specifi-
ed is outside the provinoe, the concurrence of the Local Government of that area
to the making of the order is first obtained; (4) to abstain from any act
specified which, in the opinion of the Loocal Government, is caloulated to disturb
tﬁ:o public peace or is prejudicial to the public safety; and (&) to report
himself to tge officer in charge of the police-station nearest to his residence
at such periods as may be specified.’ Any or all of these orders may be passed
all at once if the Local Government 80 chooses. And we are told that there
are safeguards. Well, I am respeotfully of opinion, your Excellency, that
these safeguards are merely, if it is not unparliamentary to use the expression,
*farcical ; ' they are merely illusory ; they mean nothing. I wish they had
not provided these safeguards at all; there is no meaning in them. It is said
the Looal Government is to pass an inferém order which may remain in force

.for one month or wore if the Local Government so determines. The case will
then be sent to the investigating authority for investigation. Now, who is
to appoint this investigating authority? The authority passing the nterim -
order will also appoint the investigating authority. And how is that investi-
gating authority to conduot its inquiry ? Inquiry is not the proper word for
that. There is no inquiry. Call it investigation if you like. Inquiry is certainly
an inappropriate and, I should say, wrong use of the word. The word inquiry,
according to the Code of Criminal Procedure, applies to proceedings before a
Magistrate, not by any other authority ; and yet the word used is the word
inquiry. However, the authority that will pass the inéerim order will appoint
the investigating authority. Then again, that authority will hold its investiga-

.tion—I will use the word investigation—in camera. For that purpose I will
refer you to section 25, sub-clause (2), which says ¢ Theinvestigating authority
shall then hold an inquiry s camera.’
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“ It is not left to its discretion to decide whether it should hold an open
inquiry, whether in part or in whole, but that it should hold the whole inquiry
in camera for the purpose of ascertaining what in its opinion, having regard
to the facts and circumstances adduced by tho Government, appears against
the person in respect of whom the order has becn made. Then, will the person

. conoerned be entitled to appear 7 No, the person concerned shall not as of
right be entitled to appear and present his view of the case before the so-called
investiﬁating authority. My Lord, this means il the investigating authority
80 decides, the man may be condemned unheard—a principle unparalloled
in the legislative history of any civilised country. However, if the investi-
gating authority chooses to do so, the accused may be allowed &
reasonable opportunity to appear before it—not at all its stages, but at
some stage that the authority may deem proper. The seotion says : —

‘Suoh authority ehall in every case allow tho person in question a reasonable opportu-
nity of appearing before it at sowme stage in its proceedings and shall, if he so appears, explain

to him the nature of the charge muade against him and ehall hear any explanation ho may
have to offer.’

“This further shows that the investigating authority is not bound to record
the statements of witnesses on beball of the prosecution or on behalf of the
acoused ; and I go further and say that the investigating authority, under
the proposals that we are now considering, has no power to summon and
compel the attendance of witnesses for either party. If the Local Government
chooses fo produce some witnesses and asks—or I should say directs—the
investigating authority to examine ocertain witnesses, the investigating
authority may do &0 ; but it has got no power to summon and compel the
attendance o angowitnesses. Apart from this, my Lord, the investigating
authority is not bound to examine the witnesses produced by the person con-
cerned. The investigating authority is not bound to record the statements
which they make. The person concerned says ‘I don't want summonses;
I produce these witnesses; pray examinc them ;' but the investigating
suthority in its wisdlom will say ‘ No, wo are not going to examine these
witnesses." After hearing the explanation, if the person in question is called
upon at all to do so, and after making such further .investigation, if any, as
appears to such authority to be relevant and reasonable ~relevant not in the sense
o?the Evidence Act, but what he considers to be relevant—the authority shall
record its conclusions. He may imagine a rule for himself and consider whether,
in his opinion, certain statements, or certain inquiries are relevant or not, and
decide whether he should make those inquiries or summon those witnesses.
Then there is this proviso :

¢ Provided that the investigating authorily shall not disclose to the person whose case is
before it any fact the communication of which might endunger the public safety or the
safety of the individual’

%My Lord, I can quite understand—no, I cannot understand—it may be
that you might leave the question of disclosing or not dlscloein% any facts to
the person conoerned to the discretion of the investigating authority; but to
say ¢ it shall not disclose to the person whose case is before it any fact the
commaunication of which is, eto., etc.,,’ however material such fact may be for
the purposes of the defence of the person concerned, of the person whose liberty
is at éhll):o, to say, my Lord, that *the investigating authority shall not disclose ’
is to leave no discretion to the investigating authority.

. T_he second proviso says :—

¢ Provided furthér that nothing in this sub-section shall be deemed fo entitlo the person
in question to appesr or to be represented before the investigating authority by pleader, nor
shall the Local Government be o entitled.’

«Well, my Lord, I have already pointed out that it is for the investigating
authority to consider whether the person concerned should be given an_oppor-
tunity at any. stage to appear before it or not. But who isto give that
-opportunity P~ And this provision says: ‘ Weil, you appear in person. Do not
embarrass our investigating authority by the presence of your pleader, we
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shall not have anything to do with the pleader, you appear and we shall
ask you cortain questions and take down what you say, but mo pleader.’
My Lord, and what next? The investigaling authority, after making the
inquiry in the manner I have described, is to record a finding. Is the
investigaticg authority to record a distinet finding that the person
concerned is connected with any anarchical or revolutionary movement as
alleged by tho Local Government? No, it is left entirely to the discretion of
tho investigating authority to rccord what finding it pleases to record. And
after that finding is recorded, it is sent on to the provincial exeoutive. And
here we find, your Excollency, what the real significance of these provisions is.
After the Local Government receives the so-called finding of the investigating
authority, it looks into it, and if perchance that finding happeus to be favour-
able to the person concerned, the provincial exccutive is entitled to say ¢ We
shall have nothing to do with it; we never appointed you for this purpose;
we do not agrec with you and we shall not accept your l{nding ; and then tho
provincial executive makes the snterim order final, :

“The provincial excoutive is not bound to pay any attention to the find-
ings of the investigating authority, not at all bound to follow that finding.
Then I pray why do you insert these provisions at all? Why make a show
of an investigation in these cases? If the Local Government is pleased to be-
lieve that a person is concerned in any movement referred to in section 20 take
the power you want and be done with it. You provide safeguards and those
safeguards mean nothing. It looks as if these safeguards are provided to
delude people; there is no meaning in these safeguards. You are not bound
In any way to carry out the recommendations of the investigating authority.

* These, then, shortly, my Lord, are the provisions of this Chapter, and as I
have observed in the beginning, speaking for myself I shall, with any modifica-
tions, never be able to reconcile myself to the provisions of this Part and the Part
that follows, and I respectfully venture to submit that no Indian will ever do it.”

The Hon'ble Mr. Kamini Kumar Chanda :(—‘ My Lord, the
COouncil will seo that there is an identical wotion in my name, and I think it
is convenient that I should speak at this stage. My Lord, my work has been
lightened very much by the exhaustive and eloquent speech of my Hon'ble friend
Mr. Patel. All that Ineed do is to associate myself with his arguments and iuat
to add a word or two. My Lord, as regards Part I, which we disposed of last
night or early this morning, as my Hon'ble friend has said, we oan in some manner
reconcile oursolves to it. We find there is some precedent for it. As & humble
fry in the profession I have been accustomed to look for precedents for every-
thing extraordinary, everything novel, and here I find some precedent because
some of theprovisions of that Part are based upon the Irish Crimes Aot. Nobody
will say or olaim that India is Ireland, and I sincerely hope and trust that it
will not become another Ireland in spite of this measure which you are going
to pass ; but there is some precedent for that Parc. There is also precedent in
an earlier Act of this Council, namely, the Criminal Law Anendment Aot, 1908,
and therefore we are in a manner reconciled to that ; and speaking for myself I
can rofer to the fact that, although I sent in notice of a very large number of
amendments on this Bill, I did not propose that that Part should be deleted.
But now coming to this Part which is now under disoussion, what do you find ?
‘What about this Part, my Lord ? Is there any sort of precedent anywhere in
this big world? I earnestly invite the Hon’ble the Home Member and the
Hon'ble the Law Member to tell this Council if there is such a precedent to be
‘found anywhere in the civilised world. But, my Lord, I think I might ﬁivo
to this Oouncil the benefit of my own researches in this domain, and I
‘have made a discovery and come across & law upon which this Part can be
based to some extent. I found,my Lord, I learned that there was a law in the
‘Beottish border town of Jedburgh where they had execution before trial.
Surely - ybu can see that this Part has some resemblance to that, Here the

-exeoutive Government first punishes a man; you gass an order interning
‘him, confining him to apny place, compelling him {o dance attend-
~once at the police-station; you pass an order directing him to abstain

1181 a.x,
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from any act which, in the opinion of the Local Government, is caloulated to
disturb the public peace or is prejudicial to the public safety—dangerously
wide and vague terms; but thesc orders may be passed and not only that,
but you direct that order to be carried out by all means, you do not even
say by all lawful means ; and we kuow, my Lord, there have been complaints
of torture committed upon persons who were detained ; those complaints, those
stories may for aught we know to be false ; but in the face of those complaints
one would have expected that this Part ought to be a little better, ought to
have said at any rate ‘ Use lawful means’. However, having passed an order
of punishmeut, having had the execution as it were, you now give Lim a chance
of somo sort of inquiry, a Star Chawber inquiry. My Lord, every artist
trics to improve upon his model and here wo find tho same thing. In
Jedburgh they had a trial at Jeast after the execution. Here you do not
even find a trial. Although you say it is an inquiry, as my Hon’ble friend has
just now told us, it is not an inquiry even. If it is anything at all it is a
police investigation. Now, my Lord, what are the main features of this Part ?
My Hon'ble friend has dilated upon them and I need rct repeat them again,
You do not allow the accused to be present throughout and let the acouscr
confront him; you do not tell him what the evidence is against him ; you do
not even allow alawyer to defend him; you do not allow him to oall
evidence which he wishes to call, and such as it is whatis the result of
this inquiry or the investigation? I prefer to call it what my Hon’ble
friend called it, investigation. Well, when that authority comes to a sort of
finding and reports it to you, it is not binding upon you. And this is the sort
of inquiry you give to the man after kaving punished him. My Lord, these
are the provisions of this Part in brief, and it is impossible that any one with
a grain of self-respeot in him, any one having the country’s welfare at heart, can
possibly give any sort of support to this. I join my Hon'ble friend in moving
that this Part be deleted.”

The Hon’ble Rao Bahadur B. N. Sarma ;~-“ My Lord, I have
given notice of a similar amendment, and it would be convenient that I should
have my say on the subjeot so that the Hon'ble the Home Member may know
what some of us feel and think on the subject before he gives his ultimatum to
the Council, My Lord, I have given notice for the deletion of only Part II
of this Bill, because I feel that this is the inost objectionable part of the Bill, the
defensible part of the Bill, the most anti-British part of the Bill that one can
most inconceive of. I can understand that there might be materials for action
on the part of the Government of India under Parts I and III. Under Part I
the Government of India will be invited to specily the offences connected or
supposed to be connected with revolutionary or anarchical orime of which a

on is accused. So would in a minor degree be the state of things under
f’:?t III. But, my Lord, under Part II t%ere is no such criterion, there is no
such basis to go upon, It is but the barc opinion of the Government of India
that there are revolutionary movements at work, and we do not know exactly
what may be passing in the mind of the Local Governwentor the Government
of India for the time being as to what is revolutionary. I say there will be
nothing for the Government of India to go upon except its bare olpinion that the
stage has been reached when there might be offences following. I ask, my Lord,
in all humility, has not the Government powers at present to deal with cases of
seditious persons who may be disposed to disturb the public peace, to promote
revolutionary movements ? Isnot the definition of ¢ sedition’ in section 124-A.,
sufficiently elastio for the purpose ? Have you not got a press law which puts the
press at the meroy of the executive, no doubt under the protection, it may be
an illusory protfection, of the judiciary, but still at the mercy of the exeoutive ?

“What you want here is that you should not be subjeoted to the sorutin
of the judicial authority at any time whatsoever, you want to be free from all
control ; is not that the Kastern spirit as it is conceived to he by Westerners
in exoeleis? Are we the eduoated Indians who have imbibed the true British
spirit, that have imbibed the true British traditions, are we not really trying to
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gave the Government from the orisis, from the yawning gulf into which they
are falling ? Y ou wish to take power now to prevent any scrutiny of the exercise
of your authority by an independent judioigl tribunal. Wherein, my Lord, does
this differ from the true BEastern Government, asit is conceived to be in the
imagination of the Westerners ? Youimagino that an Eastorn potontate would
have a man shot straight away should he be suspected of being guilty of being
connected with the movements such as are referred to in this Part, would have
him trampled under the feet of an elephant in order to strike terror into the
hearts of the people, but your methods arc more insidious, more dangerous and
they are propow& to be sanctioned by a law passed by a British Legislature and
in co-operation with the rcpresentatives of the people. What do theso clauses
give you? The power to ask a man to give any security whatever; youn are
not limited, you are not controlled in your disoretion as to the grant of the
seourity that may be demanded I kuow of apoor man from whom was
demanded a scourity to the extont of a lakh of rupees, making it practically
impossible for him to give that security ; you may be rendering the protection
nugatory by reason of the excess of the security that may be demanded ; you
arrange that & man should be confined in any area that you please, is that
not worse than any open cruelty by an Oriental Monarch? Take the case of -
a school-master who is in receipt of a fairly decent salary but is not able to
save anything. He has got a large family ; you think that the man is guilty
of some conneotion with a revolutionary movement, and you ask him to reside
outside the province, or it may be inside the province in a far off malarial tract,
it may be & plague stricken jungle, don’v you deprive him of his means of
livelihood ? Regulation III of 1818 provides at least that a man's livelihood
should be seoured to him, but this is denied here. How is the man to eke
out his livelihood, don't yon drive him into wild despair, into the commission of
the very crimes that you desire to put down. How is the accused to eke out
his livelihood, but you say ‘oh my good fellow you are exaggerating, can you
conceive of a liberal British Government ever being guilty of excesses’ an
Eastern Monarch would not have doue otherwise than to wreak his vengeance
on one who had thwarted him. I would ask wherein differs this frankly Eastern
despotism from the law asit is going to be under Part II; then you may say
the Government of India has power to consider dispassionately the recom-
mendations of tho Local Governments and control them. Is that always so?
May it not be said that the demands of provincial autonomy would
prevent the Government of India from iuterfering with ‘the discretion of
the Provincial Government. May it not be said that there is dauger of a
Governor who conceives his duties o lie in the rigorous enforcement of his
powers, threatening to resign his office if he is not supported by the Government
of India ; may not the Governor be oppressed by the idea that the services have
set their hearts upon a partioular measure ; when you come to analyse the
true factors you reach the bedrock of Indian rule. The idea as to what consti-
tutes proper government and public safety as they may be conceived by the
British services may be honest, wehave nothing todo with the questiou of
honesty here, but may be opposed to what lofty vision, {ar sighted wisdom or true
British spirit would recommend. You find in New India & daughter nation, it is
in the fitness of things that it should be so, there is more of true British
spirit than perhaps among some of those who though British nevertheless are
of opinion that the British spirit does not ¥ay with an Eastern people. Well,
here the Goverament are asked to do one of several things which I have des-
_oribed, What doesit mean ? A distriot officer believes that a man is dangerous,
the Government finds it impossible to decline to act upon such a strong report
asissent up by the district officer against a man. The officer may say I
cannot carry on the administration of my district unless a partioular person
here is muzzled;’ the Government asks for an explanation, the explanation
will be forthcoming, reports from subordinates will be forthcoming and an order
is passed. Is not the prestige of the whole Government being flwed
in favour of 8 presumption of the correotness of an ez-parée order. can
conceive of an ez-parie order being passed under Part III or under
~Part I, but I cannot conceive of énferim orders being passed always or under
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Part II. Then again the members of this tribuual may be suspeoted that
they look forward to the favour and pleasure of the Governmont. Are we not
rcally depriving a man of the only means he has at present to prove his inno-
cenoe by the enactment of this Part. I shall not expatiate further on the evils,
I think, my Lord we, as conscientious advisers and true and loyal subjeots of
His Majesty, must risk any. displeasure, must risk any misoonception of our
loyalty, must advise, your Exzelleacy and your Excellency’s Government
what we feel to be the wisest aud safest courso. Pray do not euslave us.
You are making us slaves by the enactment of this measure without knowing
it perhaps, you are doing s0. Wo know that we are living under a despotism.
The will of the peopleis not associated with the Government so asto com-
mand it. Let us not talk now of a Reform Bill which may or may not be enacted
into law ; we do not know what is in the embryo of the future, Let us take
the present as it is. We have but tho shadow of u judicial proteotion in some
oases, in others the proteotion of the judiciary under the partial control of an
executive Government for tho reform of which we have been agitating for the
last so many years. Pray, do not remove that one protection which prevents
our being reminded continuously, harassingly, of the condition into which we
have fallen. Pray, My Lord, rescue us from a law which places us at the sweet
mercy of a police officer, of a Magistrate, he may be honest or dishonest, he
may be honest but foolish, ignorant of the truc conditions of the world, unequal
to gis task and therefore, in the zealous discharge and performance of his task,
may land tho people and the Government alike in danger.

The Hon’ble Sir Verney Lovett : — My Lord, I supposo it is a
hopeless endeavour, but Ishould like to make & last attompt to induce my non-
official friends to see the broad faots of this matter as they really arc and not as
they seem in the strange light in which they present themselves to the point of

. view which we have heard so frequently reiterated in the debates of this and last

month. The same point of view, with considerable extravagances, is constantly
put forward in the press. I bave seen reports of speeches and artioles in news-
papers ihe object of which plainly is to persuade people that Government in
introducing this Bill is trying to erect a monstrous engine of tyranny and op-
pression, Only the other day I read an article accusing Government of being
blinded by ¢id enmity and of doing the Empiro unmitigated harm, by
driving people mad ¢ without rhyme orreason.” Again Isaw that a speaker had
compared the action of Government to the action of Nadir Shah, the man who
sacked this famous oity. The speaker implied that Nadir Bhah was at any rate an
honest tyrant, but the Government is not even honest in its tyranny . .

The Hon’ble Rao Bahadur B. N. Sarma :—“ My Lord, I have
never by implication or otherwise tried to impute any dishonesty to the Govern-
ment here or anywhere, and if I have used such expressions I beg that I may

not . . . .

His Excellency the President:—“8ir Verney Lovett has
not imputed anything to the Hon’ble Member. He is merely quoing state-
ments which he has sean made. No imputation has been made against the
Hon’ble Member.”

The Hon'ble Sir Verney Lovett :—* Your Lordship is quite right
in yourexplanation. I was not referring to the Hon'ble Member. If he asks
me aflterwards I can tell him to whom I was referring.

*“Qur friends here are not 80 hard on Government, but they have managed
to persuade themselves that Government really is very hard on them and on
the.country. Yet the truth is that Goverument is not only not hard on them,
but is simply performing its plain and obvious duty to Society. It cannot
possibly -do otherwise without forfeiting all claim to public respect and
confidence. :

“ The faots stated in the Rowlatt Report are now universally admitted
except by a few ingeniousepersons like my friend Mr. Khaparde. It is fur-
ther admitted by so vigorous an opponent of this Bill as my friend Mr, Jinngh



CRIMINAL TAW (EMERGENCY POWERS) BILL, 1077
[14ra Mawow, 1919.] [ Sir Perney Lovett.]

that—I will use hisown words it is commonsense that by these powers’ by
the powers which Governneal now proposes to take, ¢ you can more effestively
deal with conspiracies’. But, says Mr. Jinnah and say other members:
“If you take these powers you will take them against our will, for, as Mr.
Jinnab put it, you will bo restraining personal liberty, you will be interning
mep without open trial, and thus you will deprive us of what you yourself
have fought for in England from the time of King John’ This is the real
main argument which prompts the opposition to this Bill, and I would like
to answer it. The idea is that the British Goverument is doing in India or is
trying to do in India what it would not do or try to do in Great Britain. Lot us
summarise the facls. Certain clover conspirators discovered that in a portion of
this vast Continent of India, with its 816 millions of pcople sprung from various
racial stocks, speaking many languages, professing various religious creeds, living
in numberless towns and villages, and for the most part oxtrumely credulous
.and simple, they discovered, I say, that in a particular province of {ndia, where
communications are extraordinarily difficult and educated young men are often
poor, badly taught and impressionable, it was possible to organise revolutionary
assoociations over wide areas. ‘Lhese associations at first conducted their opera-
tions with caution and trepidation. As tho Rowlatt Report puts it—*at first
the persons undertaking to commit outrages showed a lack of resolution,” but
as they discovered gradually how extremely easy it was to outwit a sparse aud
ill-atmed police working in a great big capital city and its suburbs, or in the
towns and villages of a vast water-country mainly devoid of roads and proper
communications; as too they obtained modern fire-arms and learnt how to
manufacture bombs upder the cover of a big political agitation, they contrived a
remarkably elaborate and complete series of criminal organisations. They also
established an extraordinary terrorism over the minds hoth of the lowor classes
and of many sane members of their own class. To give an instance of what I
mean, let me read a passage from a speech by Lord Carmichael, dated the 11th

of December 1916 : -

_ “Only a few days ago [ spoke to one of you, one who has influence, one who has eloguence,
and who knows how to use both, and who, I believe, bates the crimes as moch aa I do ; he told
me that if he were to go as be would like to go to certain places in Bongal, and wers to
denounce the crimes publicly as he would like to denounce them, he would do it at the risk of
‘his life ; and I told him that this is not s risk which he ought lightly to undertake, and is
certainly not a risk which 1 ought to ask him to undertake.’

“There is no doubt about all this. Anyone who knows Bengal could, if he
chose, confirm my statement. VWhat have Mr. Justice Beachoroft and Bir
N. G. Chandarvarkar said quite recently in & document which can be bought
for three annas in hooksellers’ shops in Calcutta? They wrote this :—* The
records before us conclusively prove that the revolutionary organisations are
secret conspiracies which have spread into different parts of the province,
entered homes, schools and colleges, and have reduced their secrecy of opera-
tions almost to scientific methods. They have pledged their members to the
closest seorecy of their movements on puin of instant death by murder in the event
of disclosure ; that is one of their rules, and every attempt has been made to give
effeot to it. Before the Defence of India Aot was brought iuto foroe, the fair -
trial of a person acoused of revolutionary crime had been rendered practically
impossible by the murders of approvers, witnesses, police officers and law-abiding
citizens suspeoted by revolutioparies of having given information to, or
otherwise assisted, the police in the deteotion of revolutionary crime, A
situation of terrorism was created, the ourrent of truth and justice was
disturbed, so as to prevent a fair, open and impartial trialin the ordinary
criminal courts, with the result that approvers and witnesses wonld not come
forward to give evidence openly lest they should be assassinated.’ Not onl
were the revolutionary conspirators so successful in the province of Bengal,
but they succeeded in extending their operations or their influence to. other
provinces and in ocausing considerable trouble thore. In February 1815, in.
conjunotion with the 8ikh Ghadr conspirators, they nearly brought about
widespread bloodshed and tragedy ; and was there ever & more cruel, brutal
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murder than the murder of the Mabant and the boy in Bihar desoribed in the

Rowlatt Committee’s Chapter VIII? Now, T need hardly remind Mr. Jinnah
that Great Britain is a small country endowed with excellent communications
end inhabited by a homogeneous community which diffors widely from the
great masses who dwell together in the enormous Continent of India. It would
be impossible for any gangs of conspirators to organise and keep going in
Great Britain an elusive, potent and enduring system of robbery, murder and
terrorism, of the sort whiok has been so successful in Bengal and has attempted
operations in other provinces. But we-may be quite certain that if anything
of the kind were attempted in Groat Britain, and achieved even a small measure
of suocess, if witnesses were extensively terrorised, if evidence was therefore
unobtainable, and if policemen were constantly shot, if the ordinary law were
for reasons of this kind ineflicacicus, my countrymen would most certainly
devise remedics as drastic, and probably much more drastic, than that contained
in the Bill now before this Council. As it is, different as are conditions in
Indin and England, successive Secretaries of State and successive Governments
of India, have always been most reluotant to undertake in India legislation
of the preventive kind now proposed. Let me refer the Council to paragraph
170 of the Rowatt Report. It deserves carcful reading. As a matter of fact
the whole history of the attempis of the Secretary of State, of the Govern-
ment of Bengal and of the Governmert of India to deal with and stop anarchi-
cal and revolutionary crimes is a history of extreme reluctance to deprive any
man of his liberty in any measure except after an ordinary trial in an
ordinary court of law. It wesonly when they were forced by a develop-
ing and extending criminal propaganda and organisation from position
to position, when things got wqrse and worse, when ¢the forces of law
and order working through the ordinary channels ' were beaten, that early in
1914, they contemplated a substantial number of internments. Even then
they did not act tiﬁ the war broke out, and by adducing other considerations
snd greatly encouraging the revolutionary orimes compelled prompt and
effective remedy. What were tho effeocts of that remedy ? They aro apparent
from the Rowlatt Report, are admitted by some gentlemen now in opposition
aud v;lere described by Lord Oarmichael in a farewell spesch. What he said
was this :—

¢ The Defence of India Act is what has helped us, Iam only eaying what I believe to
be absolutely true when I ray that the Defence of India Act has helped to defend the yopng
educated men of Bengal as nothiog else has defended them—not their own fathers—not
their teachers, for they were ignorsnt, uot their associates, nor they themselves, for they were
blind to thie danger’.

“Bo it comes to this, that faced jor years by a bloodthirsty criminal or-
ganisation which flourished on the perversion of the young and on the timidity
of older persons, the Becretary of State and the Government of India, at last
under the added stress of the War, discovered an effective remedy.

»  “In order to seoure the country against any revival of the disease they
wished to place a measure permanently on the Btatute-book which would warn
intending conspirators of what renewed revolutionary conspiracies would have
to meet. Indeference to the view of Hon'ble Members that such a measure
would attach a serious strain to the fair name of India, they consented to make

" it operative for three years only. B8till the measure is objected to, and they

are asked either to postpone legislation, to abandon it, or if it cannot be
abandoned, to make it entirely ineifectual. I have not been able to gather from
any of my non-official friends how such action would be consonant with the
i.njbfeaaible obligaiion whioh lies on Government to protect the lives and
property of its servants and subjects, and to safeguard the future from a
rekindling of revolutionary embers which, as Mr. Banerjea himself has admit-
ted, have not expired .

'The Hon'ble - Mr. P. J. Fagan :—‘My Lord, the amendment
moved, by the Hon'ble Member, taken in combination with the amendments
which were disposed of yesterday and other amendments which are yet to come
dealing with parts of the Bill as units, all appear to be part of un attempt to
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seoure the extinction of this measure by a proocess of gradual and progressive
amputation. As such, the amendment seews to me to aim at the very heart
of the Bill before the Council. In the very few observations which I propose
to infliot on tho Council, I will confine myself as stzictly as possible to Part
IT of the Bill. The criticisms of the Hon’ble Momber regarding that Part
appear to me to be very largely beside the point. They appear to be based
on the assumption that Part II is an attempt to set up a judicial authority of
a 1wore or less normal kind. Tt is hardly necessary for me to point out that
that is not their object. Part II of the Bill, as I understand it, seeks to set up
oertain executive and preventive machinery to be used and used only under very
sgecial and, as we may hope, very rare circumstances. The Hon'ble Member in
the oourse of his rather lengthy argument bas vouchsafed soarcely a word of
reference to the fact that the whole Bill, including Part II, is to come into
active operation only under conditions of grave peril to publio law and order
with which, in the opinion of the Supreme Government, the ordinary judicial
roocdure is inoapable of dealing effectively. A casusl listener might have
1nferred [rom the arguments of the Hon'ble Membor, and his supporters, that
this portion of the Bill, and in fact the wholo Bill, is to be in practical operation
in every part of India at all times, and not under the very special and rare
circuthstances to which I have referred. That, my Lord, is a matter which
I hope to_bave an opportunity of referring to at greater length when the time
ocomes for making some general observations on the Bill. I do not propose
to follow the Hon’ble Member in his analysis of the provisions of Part II, but
I will contont myself with this remark that the machinery set up by it is as
mild and as protective of the interests of the person who is involved in its
operation, as is possible under the special circumstances whioh, from start to
finish, constitute the view point not only of Part II but of the whole measure.”

The Hon'ble Sir James DuBoulay:—“My Lord, this Bill is 12-14 r.x,
divided into two main divisions embodying two great principles. The one is
punitive and the other is preventive, and it seems to me that when we had our
debate on the question of referring the Bill to the BSelect Committee, this
Oouncil decided those principles; and I confess I was somewhat pugzled to know
what line the Hon'ble Mr. Patel and the other Members who had proposed this
motion wonld take in supporting their amendments, As a matter of fact, the
Hon’ble Member in charge of this Bill fold the Oouncil that he regarded the
preventive measures as almost the more imgortant of the two, and he reminded
us that the Rowlatt Committee themsclves did not expect very much from the
punitive measures without the adoption of preventive measures in addition.
The mainspring of the opposition to this Part of the Bill lies jn"that principle
which has been so often referred to, namely, that no man’s liberty should be
taken away without & judicial trial in acoordance with the ordinary rules of
procedure and evidonce, and that, my Lord, is the common ground between
those who oppose this measure and those who support it. It is recognised on
all hands that it is objectionable that these canons should not Le observed
whenever a man's liberty is interfered with. But there are people who ocarry
this objection to an extreme point. ‘Perish law and order, but let not one
innocent man be touched’; and that is where we differ from them. While
there are those who carry the prinoiple beyond the bounds of reason, I feel that
there are many Members in this Council who do not go so far. I think the
Hon'ble Mr. Jinnah recognised that there might be a time when he would stand
side by side with Government with the utmoat reluctance it might be, and I
feel it.is just & question of this. Is our case strong emough? I say it could
not be stronger. We have heard the case explained to us by ihe Hon'ble Bir
Verney Lovett and the only way in which I could conceive that anybody
could maintain that it would be stronger would be if they should be in a
position to say ‘You have got these crimes rampant now, and therefore it
is essential to take drastic action.’ But I maintain, my Lord, that this is
‘not a sound position. It is the very faot that the measures which we have
taken have Leen so successful, which justifies us in asking this Oouncil to
give us a continuance of those puwers. '

-
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“I domnot propose to follow the Hon'ble Mr. Patel into the various

-details of the Part to which he has referred, because I think every one of the

points which he has taken will be dealt with in the amendments that are to
come before us.

‘I would only say to the Hon'ble Mr. Sarma, as regards his remarks that
we have got section 124-A. and so on, that the whole of our case lics in the:
faot that terrorism has made our ordinary judirial procedure impossible for
dealing with this olass of crime. Again, as to the Hon'ble Mr. Patel’s remark
that we could use the provisious of Chapter VIIlof the Criminal Procedure
Code, I would first of all point out that there is an amendment on the Agenda
paper on which we shall disouss that very proposal or very much the same
proposal, and that the same argnment that [ have alrecady used applies here
too, inasmuch as in the case of tte Oriminal Procedure Code you are bound
by the ordinary laws of evidence and all those rules of - procedure which, as I
have explained, cannot be adopted in cases of this class.

“ There is only one cthor point, my Lord, that I wish to refer to. Tho
Hon’ble Mr. 8arma has thrown it in our teeth that we contemplato to use the
provisions contained in Part II before they are necessary and under conditions
when they are not necessary. I would only say that the conditions laid - down
for bringing Part IT into operation are the result of the recommendation,
which I think must carry conviction to a great many minds, of the Rowlatt
Committee. We venture to lay somo stress ou the desirability from every

E(gut of view of the Government being able to take mild incasures carly. The

12-20 2%,

wlatt Committee emphasize the importance of this. Government have
endeavoured to follow their recommendation ; they have endeavoured to pro-
vide some minor forms of restriotion in this Part for a less dangerous state
of affairs, and they have endeavoured to introduce reasonabls safeguards. The
question whether thoso forms of restriction are in their dotail proper is a
matter which will be dealt with when the various amendments conoerning
them come under disoussion and I do not think, I need say any more now, my
Lord, than that Governmont must opposc the amendment now before us,”

The Hon'ble Mr. M. A. Jinnah :—“My Lord, this Part of the Bill
is, as I said on the very first occasion, to me abhoirent and shocking, and on
that occasion, ny Lord, I stated my reasons for it. I would not really have
spoken in the Council on this motion of the Hon'ble Mr. Patel's more than
by merely saying that I am strongly ogposed to this Part of thc Bill,*and
I would have done that, my Lord, for this reason, that I really feel that I
cannot even trust myself to discuss this Part lest 1 may give vent to my
feelings and my opinion, which I honestly say to this gouncil I cannot
possibly express in words, namely, my repugnance for this Part of the Bill.
But it is the first time that the Government side have tried to meet the real

in{ in this debate, and that point having been made, I venture to make a
F:w obgervations,

“The Hon'ble Bir Verney Lovett quoted me, but only portions of my
reasons for opposing this Part II. Thercfore, as he has quoted me, he does
not quite correctly represent my position or the grounds of my position. But
I will meet his point. And the point which he endeavoured to make was
that there is real danger, and that being so, are we, as a Government, not
entitled to enact this measure into lJaw? Now, my Lord, that is the sole
question .which the Oouncil has got to decide. 1f I may quote an authority—

- and I am. quoting Blackstone who has been quoted by Lord Sbaw (I am

not- quoting this as & judgment, but merely as a quotation from Blackstone and
for convenience sake I am quoting it from his judgments). This is what
'he says :

“¢ Blackstone is quite clear upon the practice of the Constitution. He ecarchingly treats

. . $ho case both of liberty and life 8« tests both and equally of one and the same principle—

‘the very Ein,ciple which js under rcrutiny in the pressot case. To bereavea man of life
or-by violence to confiscate his estate without. accusation or trial would be so gross asd
notorions an act of despotism as must at once convey the alarm of tyraouy throughout
. .. . . .
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tho whole kingdon: ; but confinemant of the pereon, by seoretly burrying him to jail where
his sufferings are unknown or forgotten, is a less public and less striking and thorefore s
more dangerous engine of arbitrary government.’

“"And this is, my Lord, the point,
¢ And yot sometimes when the State isin real danger, even this may be a necessary
moasure.’

“Therefore, my Lord, to stop here for a8 moment, this measure is justified
by the Governmont on the ground that the State is in real danger. Now I shall
proceed :

‘ But the bhappiness of our constitation ig that it is not left to the executive power to
determine when the danger of & State is 8 great as to render this measure expedient.’

* My Lord, I repcat this—Whatis happening here ? Who is determining
that danger to the State here to-day ¥ I emphatically say, the Executive Gov-
ernment, The Hon’ble Sir Vernoy Lovett said ¢ If a danger was made out in
my own country, my own countrymen would have no hesitation in passing a
measure of this kind.’ My Lord, I venture to say that wo have the case of
Iroland in front of us, and I amsure the Hon'ble 8ir Verncy Lovett knows
more about Ireland than I do. Have you taken any steps of this kind in Ireland ?
Are there not revolutionary movements ?  Is Ireland not in danger? Did vou
pot find that in the midst of this war, when the Empire was in the throes of
danger and death, Ireland was conspiring with your enemies and rebelled ?
What has happened in India? In India it is acknowledged that & large body of
men are absolutely loyal. Because a fow hundred men or a few thousand men
have gone astray, and there again, iy Lord, I make bold to say in this Council
that wrong as their actions are, I again repeat what 1 said, that it is also due to
your polioy ; and because from this position you ask us to enact measures of this
kind which are opposed to the teachings of history, which are opposed to the
fundamental principles of the constitution, which are opposed to the fundamental
principles of justice ; and says the Hon’ble 8ir Verney Lovett that I admitted -
that it is commounsense, that if I give these powers to Government, the
Government will secure a larger number of guilty persons. Of course, if you
spread your nets with these arbitrary engines you will certainly get a larger
number of the guilty ; but how many will you also take into that net of yours
who are innocent; and why should the Legislature give you such powers
unless the State was iu real danger, and what is the danger that you have
made out? That is the sule question. I shall proceed with my quotation,
my Lord :—

¢ The authority is Parliament only or legislative power that whenever it sces proper can
suthorise the Crown, by suspending the Habeas Corpus Act for a short and limited time, to

imprison suspocted persons withont giving any reasons for e doing.’

“Therefore, my Lord, if these powers are given to you, you will be imprisoning
suspeoted persons, not necessarily guilty persons, and if you arc going to
suspeot 500 people, I daresay in that 500 lot you may have some really guilty
ones, But what about the innocent? The Hon'ble 8ir Verney Lovelt, my
Lord, on the last occasion gave us a harrowing account of those whose proper-
ties were robbed and those whose lives were taken away by some of these |
revolutionaries, and ho said ¢ what about thew ?’ ,
“My Lord, I am equally anxious to proteot them. I entirely agree with
him that they are entitled to the prateotion of Government ; but they at any rate
were there face to face with the person who assaulted them; they at any
rate had the chance of giving it back. But what about theinnocents that
will get into your net ?  What chauce have they excelpt to rot in jail withoup
s remedy ? My Lord, therefore, I quite agree, 1 quite admit that ; and T
again say this to SirJawes DuBoulay, who spoke on behalf of Government.
I assure you that if I was convinced that the British rule was in danger, if
I, was convinced that there was a real danger to India, I shall have no hesita- -
tion, as I said, although in my own heart 1 shall bo loath to give my sanction
o u measure of this character, yet I shall doit. ButIam not satisfied, mj
Lord, I am not satisfled that youw have made out a oase to ask us to plac
these powers in your hands. What will this be, my Lord ? “We know th?t
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even the Star Chambers were condemned. They at least had the semblance
of a judicial trial. Why were they condemned ? They were condemned
because, in the words of a great constitutional authority, Maitland, ¢ it was
o oourt of politicians enforcing a policy, not a court of judges administering
the law.’ 'That is what you will constitute yourself, a court of politicians,
and what is worse, evon without the semblance of a trial as there was in the
Star Chamber.

“My Lord, I do not wish to detain this Council any longer. Ido not
wish to repeat what I bave said, but I really cannot understand, especially
in view of the faots whioh were stated to this Council by the Hon'ble the Homo
Member, who suid that these revolutionary movements—I amn not quoting
his exact words, but I believe I am correctly réprosenting it—he said that these
revolutionary movements were brought under hand to a very large extent;
it is said that the Defence of India Act has doue a great deal of good ; it is
also well known that large numbers of detenues have been released, that things
are much better than they were. But Government say ‘ Oh they might at auy
time get worse ; therefore please pass those laws.’ I say, my Lord, that is again
opposed to the very fundamental principle. Government say it might get worse.
I say these powers can only be granted if Government really feel that there is
imminent and real danger. Then you come to the Legislature and I am sure,
as { said before, you will have the support of at least somo reprosentatives of
the people, and I am sure that you will also have the support of the people
themselves. By this what are you doing now? Unless I am wrong,
and I am sure I am not wrong, the people are against this, and
my Lord, I should like to see a Minister in Bnglnnﬂg or the Govern-
ment in England, however much they may be convinced of the wisdom
of a measure like this, bringing a measure in Parliamont; and m
Lord; I should like to see Sir Verncy Lovett as the Prime Minister. His
Premiership will not be worth 24 hours, if he ever dared to bring such a Bill as
this. Here the people are opposed and the representatives of the ’fpeople are
opposed : buf say the executive Government ¢ We have got the welfare of tho
country at heart; we know your interests; we know your interests better, we
know your welfare better than you understand it yourselves. We shall
take these powers, and (to use again the words of the Hon'ble the Law Mem-
ber) we are not going to” surrender our considered judgment.' Well, if you
think you are not going to surrender your considered judgment, I have notthe
power that yon have. But I make bold to say thal we are not going to
surrender our considered judgment, and we say that you are wrong, and I nope
that the consequences will be less disastrous than I expeot.”

S

The Hon'ble Dr. Tej Bahadur Sapra :—“ My Lord, when the
Bill was introduced in this Counoil I ventured to characterise it as undiluted
ocoercion. During the month that has elapsed since, I have most dispassionately
applied my mi.mgi to a oonsideration of this Bill ; and, my Lord, although one
might find a posisible excuse for altering the ordinary recognised rules of law
s far as Part I is conoerned, I think he would be a bold man who could assert
that Part II has the remotest resemblance to any law in any part of the
world. Now, my Lord, we have been talking during the last two days of the
Irish Qoercion Bill. Bo far as I have been able to analyse that Act of 1882, it
seems to me that it is possible to institute a comparison between that Act
and some of the provisions of Part I of the present Bill. But there the paral-
lel ends. When you come to examine the provisions of Part IT of this Bill,
what do you find ? You find that all pretence to conformity with recognised
judicial forms is frankly given up, and you find that it is the opinion of the
cal Government which really deoides for the time being that a person is or has
been actively concerned in a partioular area in any dangerous movement.
It:is ngt as if you ask the investigating authority to decide first as to
whether.that man is or has been concerned in any dangerous act or bas
‘been oonnected with any dangerous movement. You first decide it for
yourself : you say-to the investigating authority : ‘This is our belief ; we
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belicve that this man has been concerned in s dangerous movement, and
now we want you to investigate” My Towrd, I venture to repeat again
that is not complying with recognised judicial forms of inquiry. 1 say deli-
berately it is nothing short of mockery. Well, cither the Local Government
feels confident of its own opinion or it does not. If it feels so absolutely
oonfident, why then waste the time of three valuable public servants?
Why then ask that particular individual to go wunaided by ocounsel
hefore the iuvesti%atiuo authority and take further risks of having to
answer guestions which fe may or may not appreciate, and why then ask the
investigating authority to submit hisreport to the Local Government when that
Local governmcnt may cither accept or refuso to accopt it 7 All that seems to
me to be perfectly superfluous. Now, my Lord, the Hon’ble Sir Verney Lovett
has given us again this moruing a very graphioc picture of the sad condition of
Bengal. My Lord, I do not dispute those facts. I will assume for the sake of
argument that every single fact given Ly Sir Vernay Lovett is absolutely correot;
still the question which avises is, do you think that by providing these remedies
you would be able to kill the mischief that has arisen in Bengal ?

“ What has been our experience during the last twelve ycars ? Have you not
come time after time fo this Council ard said : * We find thie law is inadequate, we
find we cannot ocarry on the administration effectively, wo find we cannot cope
with the growing mischief, please give us more powers” You have come every
now and again with roquests like this to the Council and the Council has right-
ly or wrongly complied with your request ? What do we find now? You say:
‘*Ve!l we have not been able to earry on the administration effectively.’ The
Hon'ble 8ir James DuBoulay said : * We have been so successful in the past that
we are encouraged to ask you to continue a measure of this character.” Well I
say with all respect to 8ir James DuBoulay : ‘ Neither have you been sucoessful
in the past nor will you be successful with this measure in bringing about that
result.” 1 say deliberately that you cannot posgibly ignore the lessons of history,
In England ever since 1882 you have had Coercion Acts, passed for Ireland.
Have they solved the Irish questions ? Has Ireland been reconciled, has Ireland
not given its answer at a time when everyone expeoted that Ireland would have
stood by England ? Coercive measures have never succeeded in history, they
may have satisfied the administration for the time being, they may enable the
administration to imagine that it has been ablo to cose with a dangerous
movement, but the dangerous movement is there and will be there in spite
of coercive measures.

“My Lord, thereis only ono name to which I will refer. I do so with

reat pleasure, because so far as that name is conoerned, my Hon'ble friend Bir
%erney Lovett agrees that great weight is to be attached to it. I refer to Sir
Narayan Ohandravarkar. Sir Verney Lovett referred to the report of 8ir Narayan
Ohandravarkar and Mr. Justice Beachoroft in support of his position. May I ask
8ir Verney Lovett to read the letters of Sir Narayan Chandravarkar which have
appeared recently in the ¢ Times of India.’ If Bir Narayan Chandravarkar is to
be quoted as an authority for the position that 8ir Verney Lovett-has taken, may
I ask the Council to remember what this learned Judge has to say after having
gone through the papers? He has publioly said of this measuro that the remedy

ou are providing will prove worse than the cvil it is intended to cure. My
iord, it is not for me to say what other things you may do, but I can tell you
that the provisions of Part IT will never be acceptable. Much as I appreciate
the desire of the Government, much as I sympathise with the Government in
its desire to give protection and seourity to its servants, and to its subjects, much
as I should like to co-operate with them in everything that seems reasonable, I
think, my Lord, I owe it to you, I owe it to my conscience, to say that so far as
Part II is concerned, its provisions will never be accepted by Indians, whether
they are Extremists or whether they are Moderates.”

The Hon’ble Mr. Surendra Nath Banerjea :—“My Lord,
reference has been made to the coudition of Bengal by some of the speakers. I
feel that it is my duty to make a few observations with regard to that condition,

12-46 ».x,
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and to show how far improvement may be sccured by the provision which it is
now proposed to enaot into law. My Ford, 1thiok 1t is admitted by all the
upholders cf official policy, as well as by its Indian oritics, that the condition of
Bengal has improved. I think this is admitted and it can be proved by a refer-
cnoe to facts and figures. As I had obscrved the other day, and the statement
was not challenged by my Ilon'ble friend the Home Mcmber, that whereas the
number of detenus this tine last year was about one thousand, there are now
less than four hundred. That is to say the condition of Bengal has so far
improved tbat the Government has folt that it is in a position to rclease nearly
2-3rds of the number of the detenus, aud not only that, but the conditions of their
confinement have been very materially improved and relaxed ; and the question
has been asked in this Council in the course of the debate to which we have
been listening, what may be the causes of this improvement ? Here, again, we
bave got two versions. The popular version is that the Reforms scheme and
the policy of the Government have had 4 large sharc in the process of tran.
quillising. My Hon'ble friend Mr. Chanda tho other day read out a letter, I
think from a person in confinement in the Andamans, a revolutionary. He dis-
tinctly said—and these revolutionaries are not in the habit of dissembling their
ideas and convictions—that the Reform proposals with which the honoured
namo of your Excellency will for ever be associated, have had a mollifying
effect on the situation. I have not the slightest doubt that this conciliatory
policy has had an excellent effect, but whatever it may be, whether it be tho
policy of conciliation or whether it Le the policy of coercion, or whether it be
the joint operation of these two policies, the improvement is there and no one
can question or gainsay that that is the common ground upon which we and
the authorities take our stand. Let us apply that as a test by which to judge of
. this Bill. If the condition of Bengal is good, if the condition of Bengal has
improved and is fairly satisfactory, is there any justification for this Bill or at
any rate for this Part of the Bill, which admittedly is the must objectionable ?
Bengal is the greatest sinner in this matter, the Punjab occupies the next
place. Well that boing so, I think the position of Bengal is a crucial con-
sideration in this matter.

“The circumstances have changed, and therefore the recommeondations of
the Rowlatt Committee do not mmintain the same ground as they did last
year. And if that be so, I maintain that a law largely based upon these
recommendations ought not to be acoepted by this Council. My Lord, I am
quite sure if there was any danger, any real menace to the Btate, this Oounoil
would be unanimous in supporting any proposal, any law that you might think
fit to enact. The safety of the State is the supremest of all considerations,
salus civitatis suprema lez. But the safety of tho Btate is not the consideration
here, the safety of the Btate is mot involved here, therefore, your drastic
provision is altogether out of proportion to the requirements of the situation,
andit may do harm, it is bound to do harm, oroating an atmosphere of
uneasiness and excitement. It has already- produced an atmosphere of
couflict and controversy ; it has already generated a large measure of alarm,
anxiety and apprchension in the public mind. Is it desirable, is it expedient,
ought not the Council to pause and hesitate before it enacts this Bill into law ?
My Lord, this Counocil has never shown the smallest hesitation in enaoting
such laws as you thought nccessary for the ends of the administration,
for the pacification and the tranquillising of the country. You passed
‘the Beditious Mcetings Aot in 1910; you passed the Press Act; you
-passed the Oriminal faw (Amendment) Act, you passed the Defence of

ndia Act, was there any serious opposition in this Council on those
oocasions similar to the one which you are now witnessing? Is it not
unique, is it not something which had never happened in the history of this
country ? Have you ever had such a large number of amendments, about 187
orso? Was there a midnight sitting, members going to sleep on the benches?
It was a unique thing which,never happened in the history of this Council,
and you are enacting this measure in a half somnolent conditicn, What will
the country say to it? I believe it will add to the anxieties, to the fearsand
the excitement it has already produced. Therefore, my Lord, having regard
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to the volume of opposition that has been awakened and to the fact that such
opposition is uniqua in the history of this Legislative Council, and having
regard to the fact that thore is really no necessity for a drastio pieco of legis-
lation of this kind, and in view of the altered conditions of Bengal, I do imnplore
your Exoellency’s Government to reconsider the situation and to give up at
least this Part which seems to be the most offending part of this Bill.”

The Hon'ble Sirdar Sundar Singh Majithia :—“My Lord, I do 1255 r..
not want to express any opinion on the provisions of Part II of the Bill, but
what I am concerned at present is, about certain remarks which fell from my
Hon'ble friend Sir Verney Lovett about the members of my community who had
returned from Canada and who, I am sorry to say, had been led astray by clever
porsons under the grievances and the hardships and suffering they had to
undergo in their self-sought exile from their country, of being soparated from
their families and kith and kin by the laws of that country. It is no wonder
then, that smarting under these grievances they were casily misled from their
established traditions. My community, my Lord, has met with & merited
measure of praise from the Rowlatt Committee, who in paragraph 137 say that
in the Punjab *the most martial scction is the 8ikh which, duringthe present
war with less than one-hundredth of the population, has supplied about one-
sixth of the fighting forces of the Indian Empire.” “The services of my commu-
nity from the time of their connection with the British are proof positive of
what this small, though important, community has donc in the past. The
various fields of battle red with tho blood of the community is & living testi-
mony and will ever remain so of the loyalty of & community to which I have
the honour to belong. You can, therefore, imagine, my Lord, how grieved I am
at the allusion that the Bilth Ghadr conspirators were-concerned in the troub-
lous times in my province. My friend forgets that many of these people had
totally estranged themselves from the 8ikh religion and ideals of the community.
The Bowlatt Committee admits these 8ikh conspirators to he ‘ignorant peasants
who have been misled by Har Dayal’ who by the way has now turned a new
page in his life and become a Homo Ruler. No wonder then that these
ignorant peoylle were misled by clever people who wanted to serve their own
onds and who played upon the real grievances of these simple persons. But
what do we find further ia the report? A deputation of the leading 8ikhs
. came forward to assist the authorities to deal with their kith and kin, and in
paragraph 142 of their Report, the Rowlatt Committee say :—

*On the 31st January 1016, the Punjab Government wrote : ‘The returned emigrants
among the Sikhs are reported to be settliug down, and she feeling among the Sikhs generally
is reported to be moro satisfactory than at any time for some years, The gullant behaviour

of Sikh regiments at the front has done much to restore amosr propre of the community
which was apprehcnsive tkat its good name would suffer from the crimes of the returned
»n ~

emigrants . . . .

The Hon'ble Mr. K. V. Rangaswamy Ayyangar :—"I beg
to rise to a point of order. May I know, your Excellency, if there is any con-
nection of all this with the amendment before the Council ? :

His Excéllency the President :(—“ Yes, I amn waiting to hear
what it has got to do with the amendment.”

The Hon'ble Sir Verney Lovett:—"I merely wish to make a
personal explanation. All I wished to say was that I merely referred fo the
Bikh conspirators of the Ghadr party who joined the attempt of a secret out-
break in 1916. No one is more desirous than I am of doing entire justice to
the splendid loyalty and spirit of the 8ikh community as a body. *’

. The Hon'ble .Sirda.r Sundar Singh M'aj.ithia:—“ My point,
my Lord, is simply this, that many of these people were not Sikhs at all."”
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His Excellency the President :—* Yes, but the Hon’ble Member
must ;ghere'to tho amendment before the Council. He is now entirely off the
amendment."”

The Hon'ble Mr. V. J. Patel :—“I Lave nothing'more to add, my

Lord.”
The motion was put and the Council divided as follows :—
Ayes—21. Noea—35.
The Hon'ble 8ir Gangadbar Chilnavis. His Excellency the Commander-in-Chief,
” »  Mr 8, N. Banerjes. The Hon’ble Sir Claude Hill.
» »  Raja of Mahmudabad, » »  Bir Sankaran Nair,
» »  Dr.T.DB. Sapru, " »  Sir George Lowndes.
» »  Pandit  Madan  Mohan » s Sir Thomas Holland.
Malaviya. w  »  Sir William Vincent.
» »  Mr. B, Sastri. w s  Bir James Meston.
” »  Mr R, Ayysngar. » »  Sir Arthur Anderson

» »  Mr. B, N. Berma, ” »  Bir Veroey Lovett,
»w  »  Mir Asad Ali, Khan Babadur, » s  Mr H.F. Howerd.

» »  Bir Dinshaw Wuoha,

» »w  Mr. V. J Patel

» p  Mr.M. A Jionah,

» »  Sir Fazulbhoy Currimbhoy.
” »  Rai Bitanath Ray Bahadar,
” »  Msharaja Sir M. C. Nandi.
» »  Rai Krishna S8abay Babadur.
» »  Baja of Kanika.

» »  Bir James DaBoulay.

» » M A, H, Loy,

" »  Mr. W. M. Hailey.

» »  Mr. H. Sharp,

” »  Mr. R, a, Mant.

» »  Maj-Genl. Bir Alfred Bingley.
” »  Bir Godfrey Fell.

‘ . " »  Mr F C. Rose
" " Kl::d lell::gnl Mian Mobam- » »  Mr C. H. Kesteven.
Mr. D. de 8, Bray.
Mr. G. 8. Khaparde, v R
w o o» R:i D SME:I ]‘;h‘dm w »  Lieat-Colonel R. E. Holland,
n » et ) 8urg.-General W, R, Edwards,
Mr. K. K. Cmdﬁv ” " &

» »

» T Mr. G. B. Clarke,

» » Mz H, Moncrieff 8mith,
» » Mr. C. A. Barron,

» ] Mr. . L. Moore.

» » Mr. M. N, Hogg,

» » Mr. T. Emerson.

» » Mr. E H,C, Walsh,
» » Mr. C. A. Kineaid.
w  »  SirJobn Donald.

” »  Mr P.J. Fagan,

» ”» Mr, J, T. Marten.

” n Mr, W. J. Reid.

» ] Mr. W. F, Rice.”

The amendment was therefore negatived.
[At this stage the Council adjourned for Lunch till 2-16 p.u.]

218 v The Hon’ble Sir William Vincent :—* My Lord, I'move that
clause 30, as amended by the Beleot Committee, stand part of the Bill"

The Hon'ble Mr. Kamini Kumar Chanda :—* My Lord, I beg
to move that in clause 20 for the words ‘in Oouncil’ -the words ‘with the
consent of the Legislative Council of India’ be substituted.
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“I will not make any speech, my Lord. This matter was argued yesterday.
The point we contend for is, that undoer the peculiar circumstances of this
measure, it is desirable that the Governor General should receive the consent
of this Legislative Oouncil before & notification is issued under this section.

I beg to move this amendment.”

The Hon'ble Mr. V. J. Patel :—“My Lord, as I have an amend- 17 »x.

ment, I rise to support the amendment of my Hon'ble friend Mr. Chanda
and merely desire to add this that, whatever may be said for not taking the
sanotion of the Legislative Council with regard to the provisions of Part I
before issuing a notification, there is a good deal to be said in favour of taking
such sanction in counection with tart II, because under Part I a man is to be
put on his trial hefore a special tribunal. Under Part II, however, there is no
such thing. It is neocessary, therefore, that the representatives of the people
should be given an opportunity of expressing their opinion on the quesiion
whether a notification under the provisions og Part II should issue or not.”

The Hon’ble Mr. G. S. Khaparde :— My Lord, I have got
an amendment of the same kind. Tho reasons have been given by Hon'ble
speakers already, 80 I do not propose to repeat them.”

The Hon'ble Sir William Vincent :—“My Lord, I dealt with
this question at some length yesterday, and I do not propose to repeat what I
said then ; but, for the rcasons given in the case of the previous amendments,
which apply equally to this one, I must oppose the amendment.”

The Hon’ble Mr. Kamini Kumar Chanda, :—*I have nothing
more to add, my Lord."”

The motion was put and negatived.

His Excellency the Pregident :—I think, Mr. Patel, you do not
H

®That 1n clause 20 after the words ‘he Wish to press your amendment,
may’ the words * with the previons approval of .
the Jndian Legislative Counoil * be tnserted.’

The Hon’ble Mr. V. J. Patel :(—* No, I do not,”

His Excellency the President :—* “ Nor you, Mr. Khaparde ? "

#*That in elause 20 after the words ‘ be may'’
the words * with the conourrence of the Indian
Leglalative Council * be inserted.’

The Hon’ble Mr. G. S. Khaparde :—* No, my Lord.”
The Hon'ble Rai Bahadur B. D. Shukul :—" Your Exoel- 819 r.x,

lency, before I move this amendment formally, I beg to point out that I have
made an omission in the second part of the amendment. Will your Lordship
allow me to have it corrected P "

His Excellency the President :—“ What are you referring to?

The Hon’ble Rai Bahadur B. D. Shukul :—*The second part
of the amendment reads :—~

¢ If within the period of 14 days after the notification has been laid before the Indian
Legislative Counoil, and a Resolution is carried by the Counoil, then, eto.’

« Between the words ¢ Council ’ and ‘ then’, there ought to have been the
words * that such a notification shall not continue in force ’,

«Thig is an omission: I cannot say whether it is due to a slip of the pen
or & mistake in printing, but it is & clerical error atter all.” ‘
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The Hon’ble Sir William Vincent :— My Lord, I am informed
iliat tgle amendment in the Agenda is exactly as proposed by the Hon'ble
ember.”

His Excellency the President :—‘ Do you raise any objection ?”

The Hon'ble Sir William Vincent:—*“I am afraid I cannot
hear the Hon'ble Member.”

His Excellency the President:—“I understand you wish to
put in certain words? "’

The Hon'ble Rai Bahadur B, D. Shukul :—“Yes, my Tord.
I wish to put ip these words ‘ that such a notification shall not continue in
force ' hetween the words ‘ carried by the Council’ and ‘ then.! Without theso
words the clause will not be complete.”

His Excellency the President:—*Ile means ‘and a Resolution
is carried by the Council that such a notification shall not continue in force,
then such notification shall not continue in force, eto.’ Go on, Mr. Shukul.”

The Hon'ble Rai Bahadur B. D. Shukul :—“ My Lord,
I beg to move the following amendment :—

*That to clause 20 the following proviso be added :—~

‘Provided that such notification shall bo laid before the Indian Legislative Council
within eeven days after the making thereof if the eaid Council is then sitting and if not
sitting, within soven days after the next mceting of the Indian Legislative Council. If
within the period of 14 days after the notification has been laid before the Indian Legislative
Council and a Resolution is earried Ly the Council that such notification shull not coutioue in
force, then such notification shall not continue in force, but shall be deemed to have ox‘pired.
Wken such potification expires the powers conferred by this Act shall cease to be in force.

**My Lord, it is not concealed from you what alarm this Bill has created
in the country, and particularly Part I1. My Hon'ble friends, the previous
speukers, have already pointed this out, and if was for these reasons that they
asked for the deletion of this Part. The next best was asked for by my
Hon'ble friends Messrs. Khaparde and Palel, but this also has not been
conceded. This is the third best that I am now asking for

“ My Lord, the object of this amendment is practically the same as that
of the amendment just moved by my Hon'hle friends Messrs. Patel and
Khaparde, and I fully associate myself with all that they have said on the
subject, particularly as regards the probahle danger of giving the Executive an
altogether free hand in a matter so serious and delicate as this. My Lord, Part
11 contains provisions of a very drastic nature. Thereby we are substituting
an executive inquiry for a judicial trial, and further arming the exeoutive with
extraordinary powers to take away the rights and liberties of the people. The
interest - of the whole country as also of Government demands that such an
action of the Exeoutive Government should be sorutinised and adequate
safeguards imposed upon their action espeoially in a matter which involves the
abrogation of all the accepted principles of British law and justice.

“ Tt is & sound maxim of politics as enunciated by Lord Macaulay, that
eminent English Jurist, that ‘since we cannot, without the risk of evil from
which the imagination recoils, employ physical force as a check on misgovern-
ment, it is evidently our wisdom to keep all the constitutional checks on
misgovernment in the highest state of e]&loiency to watch with jealousy the
first beginning of encroachment and never to suffer irregularities even when
harmless in themselves to pass unchallenged lest they acquire the force of
precedents’ It is, my Lord, such a constitutional check upon the executive
action of the Government that I wish to be imposed. I do not ask the Govern-
ment to accept any novel principle of law or praotice ; rather, I urge upon
them to bring the provisions of this law into conformity with the law and



CRIMINAL LAW (EMERGENCY POWERS) BILL. 1089

[14rm Marcn, 1919.] [ Rei Bahkadur B. D. Shukul; Rao Bahadur
B, N. Sarma. ]

practice as obtaining in the United Kingdom and Ireland. The provision
which I want to be 1nserted in this section already finds place in the Criminal
Law and Procedure (Ireland) Act, 1887 (560 and 51 Viet., oh, 20) in clause 6
which reads thus:

‘(2) A copy of every special proclamation shall be laid beforo cach House of Parliament
within seven days after the making thereol, if Parliament is then sitting and if not, witbin
seven days after the next meeting of Parliament.’

“It also provides that—

‘(3) When a special proclamation expives or is revoked, the powera conforred by the;
seventh section of this Act shall for the timo being cease to bo in force in respect of the
associalion or associations as to which such spenial proclamation bas expired or been
revoked, ete., ete

“Well, my Loxd, if such is the law in Ireland why should not a
similar provision be made here in this Act? My suggestion would not
cause apy inconvenience to the oxecutive, as the executive will be quite
at liberly to take action under this section should a case of emergency
arise, cven without any previous referonce to the Legislative Council,
but what I am very particular about is that the executive should be under
an obligation to submit their proposals and notification to the Legislative
Council. The matter, my Lord, is so serious, s0 grave, so disquieting, involving
as it doos a question of life and death tothe people, that it is but proper
that their accredited representatives, your Councillors, should have an oppor-
tunity of disoussing the pros and cons of the whole question and be convinced
of the necessity of the extraordinary legislation you deem nccessary in order to
meet extraordinary circumstances. My Lord, you should not be suspicious of
the non-official members of your Council at least that they will not support you in
the nick of time. The past record of this Council should encourage you, £ think, to
have confidence in us. During the war time whatever stringent and repressive
measures you proposed, they received our unanimous consent and support, and
on no previous occasion have the non-official members of this Council failed you
at any critical moment. It is only afew months hack that you asked us to vote
for 45 millions of the war expenditure and left the decision to us, and what
was the result? We approved of it and did so against the wishes of the
people of the country and with the full knowledge that a poor country
like India could but ill-afford to incur that huge expenditure. 8o, my
Lord, you have no reason to be nervous on that acoount. . Have oon-
fidence in your Legislative Council and take it from me, my Lord,
that the Couuncil will not fail you. Rather by enlisting public opinion
on your side you will be strengthening your own hands, and the operation
of the Act will be very much facilitated. Certainly it would be a distinct
advantage to the executive Government if their action were confirmed by
the Legislative Council, as they would then have the support of the representa-
tive opinion of the people at their back.

“ With these words, my Lord, I move this amendment and hope it will
be accepted.”

The motion was put and negatived.

The Hon'ble Rao Bahadur B. N. Sarma :—* My Lord, I have
fully disousscd already both yesterday and this morning my reasons in support
of tgis amendent, which I beg to formally move.

¢ That to clause 20 the following provisos be added :—

¢ Provided that no action shall be taken by the Governor General in Council, without
giving the Indian Legislative Council or the Legislative Council of the province in respect
of which such a notification is propoeed to be made an opportunity of expressing its opinion
by o Resolution puseed on the snbject.

¢ Provided further that such notification sball at any time after the expiry of one year
from the date thereof be withdrawn on the recommendation of the Indian Legislative Council
or the Legislative Connoil of the provinoejin respeot of which it may have been made
by a Resolution passed by three-fifths of the members of either of the said Councils.’

2-30 r. ¥,
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“This is a preventive measurs, where the scheduled offences are' not yet
prevalent, the amepdment is suggested to cusure that the people should have
due warning and that the Council sheuld have an opportunity of expressing
its opinion. I believe I need add no further argument in support of my
amendment.”

The motion was put and negatived.

The Hon'ble Mr. V. J. Patel :—“My Lord, I beg to move—

*That in claus» 20 for tha words ‘schednled offences’ the words ‘ offences againet
the State ’ be subatituted.’

“ The amended clause would read thus :—

¢ 1f the Governor General in Council ie satisfed Lhat anarchical or revolutionary move-
wents, which are in his opinion, likely to lead to the commission of offeuces against the State,
are heing extensively promoted in the whole or auy part of British India, ete. ete.’

“My Lord, in the Bill as introduced in this Council, clause 20 contained
the words ¢ offences against the State’ The offences against the State are
10 or 11 in number according to the Indian Penal Code. The scheduled
offences, my Lord, are numerous. This change has besn made by the Select
QOomiittee. We have been told times out of number that the Select Committee
have uade several alterations in the Bill as it stood when introduced, I grant
that they did make several alterations in the Bill; but 1 contend, my Lord,
that all thosc amendiuents are on non-essentials, The only amendment on
any important. point is the one that we are now considering.

“ It is a boon that comes to the country from the Seleot Committee, call it
a concession if you like; and I on behall of the country respeotfully decline
to accept that boon or that concession. I say, please put us back where we
were when the Bill was introduced, and we shall be thankful to the Seleot
Committee and your Excellency's Government and this Council too.”

The Hon'ble Mr., Kamini Kumar Chanda:—“My Lord, I
have got the same thing in slightly different language, and think that if my
Hon'ble friend, Mr Patel, will just consider the point he will sec that the words
in my amendment ought to be accepted in preference to his amendment, My
amendment is :— .

‘That in clanse 20 for the words ‘scheduled offences’ the words ‘offences under
Chapter VI (other than an offence under section 124-A) and seotions 131 and 132 of the
Indian Penal Code’ be substituted.’

“ My Lord, ¢ scheduled offences * ocours in the original Bill in this clause and
mny Hon’ble friend evidently wants this reinstated; but there is another thing ;
when this term found place in this clause in the original Bill there was the defi-
nition of  scheduled o|¥enoe' given in olause 1 where we find that soheduled
offence is ‘ Any offence under Chapter VI (i.e., including 124-A) and sections
181 and 182 of the Indian Penal Code.’ But in revising this Bill the Select
Committeo have omitted the definition of scheduled offences, and in the list of
scheduled offences they have inserted about 50 offences as I described it the day
before yesterday. Under these circumstances, by reason of the faot that a new
definition of scheduled offences has been iuserted in the Bill, it will be
necessary to adopt the definition which I have suggested in my amendment
in place of ‘scheduled offences ' of my Hon'ble friend, Mr. Patel. With theso
remarks, I move my amendment.”

1I-I?w Excellency the President:—“Do you saccept it, Mr.
Patel ”’

The Hon'ble Mr. V. J. Patel :—“1I have no objection, my Lord,
to accepting it

His Excellency the President :-—* Do you withdraw your amend-
ment in favour of Mr, Chandaj? "
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The Hon’ble Mr. V. J. Patel :—* I would rather move the amended
amendment.”

The Hon’ble Mr. Chanda's amendment was put and negatived.

The motion that olause 20 us amended by the Select Commiltee stand
part of the Bill was put and agreed to.

The Hon’ble Sir William Vincent :—“My Lord, I move that
clause 21 as amended by the Seleot Committee stand part of the Bill.”

The Hon’ble Mr. Kamini Kumar Chanda :—* May I daw
your Lordship’s attontion to No. 957 It is really o part of this amendment,
and I think 1t ought to go with it. No. 88 deals with the whole olause and
95 with one part of it.”

His Excellency the President :—“ Do you wish to resorve your
remarks on this amendment till you come to 959"

The Hon’ble Mr. Kamini Kumar Chanda —*I want to move
these together. It is the same clause; I do not know how this came to be

separated from the other.”

His Excellency the President :—*“I1 do not know whether any
cmbarrassment will be caused by putting these two amendments together.”

The Hon'ble Mr. Kamini Kumar Chanda :—*“I thiuk it will
remove embarrassment.’’

His Excellency the President ;—" Well, you must take it upon
your own head.”

The Hon'ble Mr. Kamini Kumar Chanda :—* My Lord, then
I move this amendment :—

~ *That in clanse 21 (Z) for the words ‘ by order in writing containing a deolaration to that
effeot give all or any of the following directions, namely, that such persons’ the following
words be substitated : —

¢ Either itsslf or through any officer anthorised in that behalf apply to the investigating
anthority hereinaftor mentinned baving jurisdiction in the area concerned for an order giving
directions specified either in clause (a) or in clauses (6) to (¢) or in any one of those
clauses against any person, and such investigating authority after taking such application into
consideration and such otber or further materials if any which it may call for may pass an
order either calling upon such person to show cause within a certain time named by it why he
shonld not carry out such directions or pass an order calling ugon bim provisionally to carry
out such direction or directions and show cause why such order should not be made absolute.

' ¢(a) And in the same clause—for the word ‘shall’ in sub-clause (s) tho words to
execute ’ be substituted and the word ‘ exeoute’ be deleted.
¢ (6) For the word ‘shall * in sub-olanses () to (¢) when that word occurs for the firat
time the word ‘to’ be substituted.
‘(o) In sub-clsuse (d) the words ‘ in the opinion of the Local Government ’ be deleted
and the word ‘ reasonably ’ bo inserted before the word * calculated ’.

¢ That in clause 21 (1) for the words ‘ give all * the words *give the directions in clause
(2)’ 80d for the words *following directions’ the word ‘directions ’ in cluuses (§) to (¢) be
substitated.’ .

"1 these amendments are incorporated in the clause, my Lord, it will
read like this :—

¢91 (1) Where, io the opinion of the Local Government, there are reasonable grounds for
Ilisinf believing that any person is or has been aotively
Powers exercisable when Part Illainforos. o0 oorped ip guch arenin any movement of the

natore referred to in section 20, the Liocal Government may either itself or through any officer
authorised in that bebalf, apply to the investigating authority hereinafter mentioned havin
jurisdiction in the area conoerned for an order giving directions epecified either in clause (5

2-50 p.u.
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or in clauses {4) to (¢) or in any ono of those clauses against any person, and such inyestigat-
ing suthority after taking such application iuto consideration and such other or further
malerials, if avy, which it may call for may puss an order eitber calling upon snob person to
show cause within a cerlain time named by it why ho shoald not carry out such directions or
pasy an order calling upon him provisionally to carry out such direction or directions and
show cause why such order should not be made absolate.

(a) to exccuto within such period as may Lo specified in the order a hond with or
without suretics vndertaking, fur such period not oxceeding one year a8 may
Le £o0 speoified, that he will not commit, vr attompt or conspire to commit, or
abet the commitwent of, avy offence against any provision of the law which
18 referred to in the Sobedule;

(8) to rotify his residence and any change of residence to such uuthority as may bo
50 specilfied ;

(¢) to rowain or resido in any area in British 1ndia so specitied :

Provided that, if the ares so specificd is outside the province, the concurrence of the
Local Government of that area to the making of the order shall first have been
obtained ;

(@) to abstain from any act so specified which is roasonably culculated to disturh
the public peace or is prcjusizin.l to the public safely ; and

(¢) to report bimself to the oflicor in cliarge of the police-station nearest Lo his residouce
at such periods as may be so specified.’

“My Lord, I shall confess at once that the object of this amendment is to
destroy the principle of the Bill. My object is to take away the machinery by
which you propose to arm the exccutive with powers of the judiciary to punish
a man yourself and then call upon au investigating authority to iuquire into
the matter. I need not dilate upon this at any leagth ; it has been more than
onoe dilated upon. My objeot, my Lord, is to maintain, to establish perma-
nently the British tone of administration of justice, not of the administration—
that is & phrase I do not understand, it is unintelligible to me as I said in the
evidence before the Royal Commission—but I wish to maintain the British
tone of administration of justice, '

“I said in my evidence before the Commission that we wish to maintain the
British tone of justice, and my amendment is drawn up with that object. This
clause is designed to arm the exeoutive with power, It says:—

*(6) shall uotify his residonce and any obange of residence to sach authority as may bo
80 specified, . .

(c) sball remain or reside in any area i British India so specified,

(3) shall alstain from any act so specified which in the opinion of the Liocal Govern-
ment is calculated to disturb the public peace or is prejudicial to the public
safety ; and

(¢) shall report himself to the officer in charge of the police-station nearest to his
residence at such periods as may be so specified.’

% Now, my Lord, I maintain that the circumstances have changed froin what
they were formerly, I put it to the Council, are the recommendations which
might have been suitable twelve months ago suitable now ? The ciroumstances
which gave rise to the law have changed and therefore the recommendations
of the Committee do not maintain their same force, to put it as low as that,
as they did last year. Then there is 4 point which seems to have inadvortently
come in. You say in clause 21 ‘ where in the opinion of the Local Govern-
ment . . . . theLocal Government may by order in writing containing a
declaration to that effect give all or any of the following directions :—(a) (4)
(¢) (@) and (¢).” Now the man will come under the orders from (4) to (e),
then what is the necessity of the order under (a) ? Ido not think I nced say
more on the point.”

The Hon'ble Rao Bahadur B. N. Sarma :—* My Lord, I thiok
it would be convenient at thisstage if we could clearly understand whether there is
any chanoe of Government aooegf;ing the principles upon which a number of our
amendments are based. It will be time enough to discuss them if the principles
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are accepted. I take it, my Lord, that the first part of this amendment deals
with the question as to whether an investigation should precede the inécrim
order of the (tovernment or succeed it. It is the fisst pari of the amendment.
A large number of us are of opinion that it would be safer and in consonance
with the expediency of the matter if the Government armed themselves with
the opinion of the investigating authority before it pas:od an order of
its own on the subject. The acoused person would be prejudiced to a
certain extent by reuson of the émferim order of such an authoritetive
body as the Local Government. Praotically the saine materiale which the Gov-
ernment has in its possession upon which fo pass ils orders will be pluced
before the investizating authority ; therefore it will be a mere repetition of the
procedure adopted with reference tc the Rowlatt Committec. The Govern-
ment had certain materials on hand ; they had the opinions of the Local Gov-

ernment .

The Hon'ble Sir William Vincent:—*“May I rise to make a 35 »x.

porsonal explanation ? The Hon'ble Member said it would be belpful if I gave
certain information. I am prepared to accept an amendmont on the lines of
the Hon'ble Mr, Bastri's amendment No, 89, it corresponds very nearly with the
Hon’ble Mr, Patel’s amendment No. 80 and provides that the Local Govern-
ment beforo making a preliminary order should lay the panars 'efore a judicial
officer. I may say, however, that we do not propose to convert the investigat-

ing authority into a judicial authority. "

The Hon’ble Mr, V. J. Patel :—* My amendment is similar to the
Hon'ble Mr. Bastri’s. Will the Hon’ble the Home Member say if ho has

any objection to have mine instead of Mr. Sastri’a P "

- The Hon’ble Sir William Vincent :—“I have accepted Mr.
Sastri’s ; it is the one that seemed most suitahle,”

The Hon’ble Rao Bahadur B. N. Sarma :—“ May we still
suggest that the Government should be pleased to consider whether they will act
on the recommendations of the investigating authority ? I amn suggesting that
it may be inconvenient to the investigating authority as well as to the acoused
person to have two deocigions against him instead of one as is proposed in
the Bill. The Local Government would place the materials before the
Sessions Judge or an officer of that standing. The only object served
thereby would be to weigh the evidence and matters of that desoription.
I take it that the Local Government would have many officers who are
accustomed to weigh evidence and who know as much law as an ordinary
Bessions Judge., There is also the difficulty that the learned Bessions Judge
would have only an ez-parte statement made before him and not the matorials
furnished by both sides and, therefore, ordinarily he would arrive at practically
the same oconclusion as the Local Government, that is the Local Government
would be fortified by the previous recommendation of the Sessions Judge.”

The Honble Sir William Vincent:—“I was asked by the
Hon'ble Member to give an explanation on & point, and when I do so he pro-
ceeds to base his arguments on an amendment whioch has not yet been moved.”

The Hon'ble Rao Bahadur B, N. Sarma :—“1 am only asking
the Hon'ble the Home Member to consider whether it is possible to extend the
conoession further, and instead of taking the opinion of the Sessions Judge, we
think the Government might take the opinion of the investigating authority.”

The Hon'ble Sir George Lowndes :—“The Hon'ble Member
is not entitled to speak on an amendmnent which is not before the Counecil.
The amendment before the Oounoil is that moved by the Hon'ble Mr. Ohanda,”

wh ”;al”
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The Hon’blc Rae Babadur B, M. Sarma :—"1 shall conflne
myself to the point. 1t really is whether any advioe is to be taken by the Local
Governmént prior to passing its order. That is ono point, the other is whose
advice is o bo taken P 1say that previous advice should be taken Lefore au order
is passed by the Local Government. I ask for the acceptance of that principle,
I go furiher and say that thoe principle would be ractically nugatory unless it
bo the opinion of a person who can weigh the materials on Dboth sides
and then come to a decision and advise the Government as to what is to be
dons. I di not want a double procedure and a triple procedure merely lengthen-
ing the proceedings and doing no gocd to anybody. I want a simple procedure,
a practicable procedure, a speedy procedure, a procedure that islikely to attain
the objects which we have in view. Go straight to some authority, get as
speedy a trial as possible, let tho local Government make up its mind and let
the deeision be final for the purposes of this Court and I can understand it:
I therefore request that that principle which is embodied in the first part of
the Hon’ble Mr, Chanda’s amendment may be accopted.”

The Hon'bie Khan Bahadur Mian Muhammad Shafl :—

“ My Lord, I would advise my friend, Mr. Chanda, to withdraw his amendment
in favour of the amendment which stands in the name of my Hon’hls {friend,
Mr. Sastri, and my reason is a very simple one. The idea embodied in the
Hon'ble Mr. Chanda’s amendment was very carefully considered by some of us
at the time when the ITon'ble Mr. Bastri’s amendment was drofted, and of the
two courses proposed, one by Mr. Chanda and the other by Mr. Sastri, the one
proposed by Mr, Sastri was preferred for a very obvious reason to that which
the Hon’ble Air. Chanda proposcs, that before action is taken under Part II,
the Local Government shall move the investigating authority to pass, so to
speak, an ad saterim order before the final inquiry is' held aud the order is
passed, Now the danger of this procedure is an obvious one. If the Local
Government places all the material in its possession before the in:estigating
authority, and the investigating authority after careful consideration of those
materinls passes an ad énterim order, it may to a certain extent bave projudged
the acoused person who is to be dealt with under Part II.  While if the course
suggested by Mr, Bastri is adopted, the Local Government will place the rpaterial
in its possession before the I;)islrict and Sessions Judge and take his opinion
thereon, and after having taken his opinion it will pass an ad interém order.
8o that in resorting to the procedure suggested by Mr. Sastri the person to be
procecded against is in no way prejudiced so far as his ultimate enquiry into
the case by the investigating authority is concerned, and I am sure that my
Hon'ble friend will see that it is far better that the case should be placed before
the investigating authority without the investigating authority having any pre-
conceived ideas whatsoever with regard fo his case rather than they should
g{rejudge him before dealing with it. And I would also request my friend,
r. Patel, to withdraw his amendment in favour of that of the Hon'ble
Mr. Bystri for a very simple reason, He would make the action of the Local
Government depend on the previous approval of the District and Bessions
Judge of the district, Now the Distriof.and Bessions Judge of the district
to which the person concerned may helohg obviously is in touch with the
local atmosphere which may possibly; T 88y possibly, prejudice his case.
There is the danger of the District and Sessions Judge knowing some-
thing about his case before he gives an opinion on the requisition of the Local
Government. Therefore it is far better that the Local Government may, if it
thinks fit, be in a position to consult the District and Sessions Judge other than
the district judge of the place to which the acoused-person may T)elong, than
that the Local 50vemment should by Statute be compelled to consult only the
district judge of the district in which the accusod person resides. Ihope my
Hon'ble friend, Mr. Chanda, will, on consideration of the point I have placed

-before him, withdraw his amendment in favour of the Hon’ble Mr. Sastri’s

amendment,”
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The Hon’ble Mr. V. J. Patel :—" My Lord, es a refe:+ aco Las heen
wade (0 my amendment by tho Ilon'ble Mr. Bhafi . . . .

His Excellency tho President:—* Wait a minute, Mir, Patel.
Iwns rongin sllowing Mr. Shafi to refer to your amendment, I think it will
be time when we come to your amendment, At the preseat moment we are on
Mr, Chanda's amendment.

“ Now, Mr, Chanda, you can goon."”

The Hon’ble Mr. Kamini Kumar Chanda :—" My Lord, with31»x

all respect to my Hon'ble friend, Mr. Shafi, I fiud it dificult to accept his
suggestion for thisreason. While the Hon’ble the Home Momber looks upon
the right of the executive to assume powors of the judiciary as the frame-work
of its machinery, I look upon it as a principle to see that the executive will in
no way assume the powors and functiouns of the judiciary. With regard to the
suggestion of my Hon'ble friend, Mr. Sbafi, that if tho matter is placed
before the investigating authority in the first instance it would be to
the disadvantage of the aocused, as the investigating authority will have
formod an opinion and that will prejudice the acoused person, my answer
is that it is mot so. This is the practice which obtains in regard to
complaints before Magistrates,. The Magistrate after hearing the story of
the complainant, if he thinks fit, issues a process against the accused,
and this fact does not certainly prejudice the case of the acoused, hecause it is
only after hearing both sides that the Magistrato forms his judgment. For
thesc reasons I am sorry I cannot accept the suggestion of my Hon'ble
friend, Mr. Shafi.”

His Excellency the President:—“The question is that the
following amendment be made in the Bill :— :

* That in clause 21 (1) for the words ‘by order in writing coutaining a declaration to
that effect give all or sny of the following directions, namely: that such persons’ the
following words be substitnted : ‘

¢ Either itaelf or through auy ofticer authorieed in that behalf apply to the investi-
gatiog authovity hereinafter mentioned having jurisdiction in the avea con-
cerned for an order giving directions specified either in olanse (tg orin clauses
(6) to (¢) or in any one of those olauees azainet any person, aud such investi-
gating suthority after taking such application into consideration aund saoh
other or further particalars if any which it may call for may pass an order eithor
calling upon such person to show caunse within a certain time named by it why
be should not carry out such directions or pass an order calling upon him pro-
visionally to carry out such direction or directions and show cause why such
arder should not be made absolute.

(6) And in the same clause for the word ‘shall ’ in sub-olause (a) the words ¢ to
execute ’ be snbatituted and tho word * execute’ be deleted.

(6) For the word * shall ’ in sub-clauses (8) to {¢) when that word acours for the first
time the word ‘ to * be substituted.

{¢) In sub-olause (d) the words ‘ in the opinion of the Local Goveramont ’ be deloted
and the word ¢ rearonably ’ be inserted before the word ¢ calculated.’

For the words ¢ give all* the words * give the directions in olause (a) ' and for the
words ‘ following directions ’ the words * dircctions in clauses (5) to ()
be substituted.’

The motion was put and negatived.

The Hon'ble Mr. Srinivasa Sastri:—“ My Lord, I move thessex.,

amcndment that stands in my nare—

¢ That in clause 21 (I) for the worde ‘ may by order in writing containing a declaration
to that effect’ the following words be substituted :—

¢ Shall place all the materials in its possession relating to Lis case before a judicial officer
not below the rank of o District and Seesions Jndge and take Lis opinion therson. After con-
sidering such opinion, the Local Government, if it is eatisfied that such action is necessary,
may, by order in writing containing a declaration to the effect that such person is or has
been actively concerned in such area in any movement of the nature referred to in seotion 20.’
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“T do not think it is necessary to read it. The Hon’ble Mr. Bhafl in
spoaking to the former amendment has explained fully the purpose of my
smendment, and as I understand the Hon’ble the Home Member is willing
to accept its principle and has carefully put it in improved language, I think
I nced do nothing more than place it hetore the Couneil ™.

The Hon'ble 8Sir William Vincent :—“My Lord, T am pre-
pared to scoopt the substance of this anendment, I suggest an altered form
s0 a8 to mako the officer before whom the papers are laid a judge of somewhat
higher status. The amendment, if the Hon’blo Member would accopt the
naodified form, would run thug :—

¢ May place all the materials in its poesession iclating to his case before a judicial
officer who is qualified for appointment to the High Court ~nd take his opinion thereon.’

* That is, the officer must not only be a judge but one who has served as
such for three years. I am unable to accept the exact tein * District and
Sessions Judge * for the reason that the headquarters of the Local Governments
of three Prosidencies at least are situated in places whoro there are no District
and Bésgions Judges. I havo therefore taken a judioial officer of three ycars’
standing. I hope that will meet the Hon'ble Member.”

His Excellency the President:—*Mr, Patel, do you wish to
make any remarks ?

The Hon'ble Mr. V. J. Patel :—“ My amendment is quite different,
your Excellency, "

The following motior. was put and agreed to :—

“That in olsuse 21(1) for the words ‘may by order in writing containing a declaration
to.that effect * the following worde be sabstituted : —

‘ May place all the materials in its possession relating to his case before a judicial officer
who is qualified for appointment to the High Conrt and take his opinion thereon, After oon-
sidering such opinion, the Local Governrent, if it is satisfied that such action is necessary,
may, by order in writing containing a declaration to the effeot that such person is or has Leen
actively concerned in such area in any movement of the natare referred to in section 20.””’

The Hon'ble Mr. V. J. Patel :—*“ Your Excellency, I beg to move
that in olause 21 (1) after the words ‘ the Local Government may’ the words
¢ with the previous approval of the Distriot and Bessions Judge of the district’
be added, As the previous amendmont bas been accepted by Government, I do
not think it woulg be possible for Government, cven if they are willing, to
aocept this amendment. The point I wanted to make really is this. If you
are going to take the opinion of a judicial officer who is qualified to be appoint-
ed as a High Court Judge, I ask you whether you will not consent to be bound
to accept that opinion ? I eay it is no use taking the opinion of a judicial officer
of that standing if you are not prepared to accept that opinion. I therefore
move the amendment and trust the Oouncil will consider it.”

The Hon'ble 8ir William Vincent :—* My Lord, in view of what
bas already taken place over Mr. 8astri's amendment, it is obviouslr impossible
that the Government should accept the presont one of Mr, Patel’s.’

The motion was put and negatived.

The Hon’ble Rai Bahadur B. D. Shukul :—*My Lord, I beg
to move that in clause 21(1) after the worde ‘declaration to that effect’ the
following words be inserted : —

¢Lay information before s Magistrate of the Arst clase beving jurisdiction in the area

and the said Magistrate may on being eatisfied of the truth of the information by following
the procedure hig down in the Criminal Procedure Code for demanding security.’
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“ Qlause 21, sub-clause (1) will then read thus :—

(1) Where, in the opinior of the Local Govcrument, there are roasonable grounds for
bolieviug that any person it or has been aotively coucerned in such srex iu svy movement
of the oaturs referred to in section 20, the Local Government muy lay information befors u
Magistrate of the first clasa havir ¥ jurisdiction in the ama aud tio said Magistrato mey,
il satisfied of ibe truth of the information by following the pracedure laid down in the
Criwinal Procedure Code for demanding scenrity.’

“My Lord, so far as tho first portion of my amendment is concernec, the
principle iavolved in it has already been accepted by the Governmei:t. Now
what [ have asked for is only that if the Tocal Government finds thal, there
are reasonable grounds to proceed against any person under this section, the
matter should be relerred to a Ist Class Magistrate and should be entircly
Jeft to him for disposal. My Lord, the principle that an inquiry under the
orders of the Executive Government should merely supplement and not
supplant the judicial inquiry hasbeen thoroughly discussed, and T will not
dwell on the puint auy further. If my suggestion is accepted, it will simplify
the procedure and wil{ be in strict acoordance with the spirit of the law.”

The motion was put and negatived.

The Hon’ble Rao Bahadur B. N. S8arma :—“ My Lord, I beg s1ir.u.
to move that in clause 21 (1) after the word ‘bond’ in sub-clause (a) the
words ‘in such amounts as may be prosoribed ® be inserled and sub-olauses

(c) and (e) be deleted.

“T ask speoifically that the Looal Government may presoribe the amounts
in which the bond should hoe executed so that there may Ee no doubt on the
point. I find on referring to clause 81 (12 that the rule-making power gives
the Iocal Government power to prescribe the authorities before whom and
the manner in which the bond under this Part shall be executed. I think
there would be some difficulty as to the amounts in which bonds should be
executed, and I think it would be better if the Local Government when it
issues an inferim order, asking an acoused gerson to execute a bond, presoribe
clearly the amount in which such bond should be executed. That is the
first Part. Then, my Lord, I lay special emphasis upon the deletion of
clause (o). The Government is to be empowered, in passing an tnterim
order, to ask that a person ‘shall remain or reside in any area in British
India so speoified :

Provided that, if the area so specified is outside the province, the con-.
currenoe of the Local Government of that area to the making of the order

shall first have been obtained. '

“ T have already alluded to the fact that Part II relates to a loss serious
state of circumstanoces where there is no large prevalence of criiue connected
with revolutionary or anarchioal movements, and we are now dealing with
interim orders. { would respeotfully submit that it would be cxtremely
inconveuient if thc Government should passany orders beforo the investigat-
ing authority of the place makes its recommendations. If a personis to be
sent away, say from Madras to Assam under this énferim order, it would be
rather difficult for him to conduet his proceedings under olausc 26 hefore the
jnvestigating authority. You may tell me such a thing is not likclg' to happen.
If such a thing is not likely to happen, I hope you will concede that the
power need not be given. I also submit that it is a very drastio power, and
that it should not be omployed at this stage or under this Part of the Aoct.

“ Such powers may be needed if there is a large prevalence of orimne, but
in providing for preventive measures, I hope the Government will not ask for
power enabling thew to deport or imprison a person, eepecislly without
making any provision whatsoever for that person maintaining himself or his
family. These are some of the praotical concrete difficulties I find in the legis-
lature agreeing to this power being given under sub-olause (o).
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“ Then, my Lord, I think under this Part the command to notify his resi-
dence and any change of residence, which would be attended with the penalty
of imprisonment and fine if a breach thercof is committed, is amply sufficient,
and a person need not be asked to report himself to un officer in charge of the
police-station in the first instance,

“ Woll, I do not lay 50 much stress upon sub-clause (¢), but 1 hopo
Government will be able to conecede my request in respect of sub-clause (¢)
and also fix the amount of the bond, with or without sureties, which & person
has to executo.”

The Hon'ble Sir William Vincent :—* My Lord, the drafting
of the clause as to the furnishing of bonds I think follows exactly tho drafting
of the Code of Criminal Procedure. It scews to me, my Lord, unnecessary that
the Local Government should prescriba by rule the amount of a houd which
it is itself going to demand. There is very little difference botween fixing it by
rale or by order. Therefore, J sugyest to the Hon'ble Member that the
51_1'&1: modification which he proposes in the Bill would really make very little

ifference.

“ The other points which lie mentions are that he wishes to delete sub-
olauses (c) and (¢). Well, in embodying these sub-clauses in the Bill we
followed exactly what the Rowlatt Committes recommended and we adopted
what we kuow to have Lesn a very effective if not & severe form of restraint.

“My Hon’ble friend is naturally snxious that the well-being of any
person detained awzy from his home should be considered. We do provide
for their support—I believe I am correct in this—if 1 am not correct I shall
have to withdraw it, hut I have every reason to think that I aw correct—we
also have Visiting Committees to see themn and to make recommendations to
the Local Government as to any changes that are neoessary to scoure the
welfare of the persons intcrned, I do not think we can make this provision
more Jenient.”

The Hon'ble Mr. W, A, Ironside :—* May I just riso to make an
explanation 7 The Hon’hle the Home Member has given a few details ae to what
is done on behalf of these young men, let me amplify this information, A
little while ago the police called on me and asked me to give two of these
young anarchists a fresh start in lifo; I agreed and together we hope to do
this.”

The Hon'ble Rao Bahadur B. N. Sarma :— My Lord, with
reference to the first part of my amendmont I request the Ion'ble the Home
Member to reconsider the question.

* 8eotion 112 of the Oriminal Prooedure Code direots that, when a Magis-
trate acts under this section, ¢ he shall make an order in writing, setting forth
the substance of the information received, the amount of the bond to be executed,
the term for which it is to be in foree, etc.’ It is of some importance as to
whether the discretion is in the hands of Local Government or of some officer
before whom the man may be direoted to appear. In the first place, I submit
the order is to be served on the acoused person ; the order will he the order of
the Local Government, the officcr has simply to carry it out. Therefore, the
order would be incomplete unless the amount is inserted thercin. That was
the reason why I suggested that it might perhaps be made clear that the Local
Government should look into it. It may not be done by rule because the
amount is to be fixed in each case, and I want that the discretion should be in
the hands of the Local Government which would ordirarily have regard to any
reports which they might receive from the officers subordinate to it.

“Then, with regard to sub-clause (¢), I took it that the Hon’hle the Home

" Mewber said $hat provision would be made by the Government for tie subsist-

ence of the ;)'Orsons who may be directed to reeide in speeial localities where it
might be difficult for them to carry on their customary professions.” At any
rate I so took if ; but I am not able to see any specific provigion in this Bill.
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And the Visiting Commitiees which are provided for under clause 30 are cimply
to report upon the welfare and treatment of persons under restiaint under this
Bill. Clause 80 says that the Local Government * shall by rules prescribe the
functions which these Committecs shall exercise” 1 do not think that these
Cormmittecs are going to be given funds by the Local Government to administer
them. 1t way be that that 18 contemplated, but I do not think that power is
given here to the Local Government to entrust funds to these Committecs for the

urpose of lookiug after the wellare and treatment of persons under restraint.
{ that is to be the object

The Hon'ble Sir William Vincent :—* May I rice {o explain ?
T never suggested anything of the kind.”

His Excellency the President:—“Did the Hon’ble Member
heer what the Hon'ble 8ir Williau: Vincent said

The Hor’ble Rao Rahadur B, N. Sarma :—“ My object
is to compel Local Governments to provide the means wherchy the Visitiog
Committecs oan lovk after the welfure and treatment of persons interned.”

The motion was put and negatived.

The Hon'ble Mr, V. J, Patel :— May it plcase your Excellency, I 893 rax.
beg to move the following amendment :—

‘ That for enb-rlanse (d) of 21 (1) the following be substituted :—

¢ () shall sbatain from any act so specified which, in the opinion of the J.ocal Government,
is likely to lead to the commission of scheduled offences.’ ’

The clause at present reads thus :—
8hall abstain from any act so spocified which, in the opinion of the Local Governmont, is
calcalated to distnrb the public peace or is prejudicial to the public safety.’

“ My Lord, 1 feel confident that thissmall amendment will be accepted by
the Hon’ble the Home Member, It is contended that the inteution of the
Government in enacting this Part is to deal with anarchical or revolutionary

_movements which are likely to lead to the commission of scheduled offences.

*When a person is dealt with under clause 21 of this Part by the Looal Govern-
ment they should have power to pass any order which is consistent with the
avowed object referred to in clauses 20 and £1. The proposed sub-clause says
the man ‘shall abstain from any aot so specified which, in the opinion of the
Local Gioverniment, is calculated to disturb the public peace or is prejudicial
to the public safety.’

“] desire by this amendment to make the intention of Government clear by
restrioting the sub-clause (d) to sots likely to lead te the nommission of sche-
duled offences. I am sure my Hon'ble friend the Home Member will accept this

amendment,”

The Hon'ble Sir William Vincent :—* My Lord, I thought the
Hon'ble Member was well aware what the position was in regard to this, May
1 refer him to the Report of the Committce where they olaborate the powers
to be taken. Among the first group of powers he will find the power to require
abstentiou from ocertain aots, such as engaging in journalisin, distributing
leaflets or attending meetings. Well, in the Bill as it was originally introduced,
we foliowed the rccommendation as closely as we could. The matter was dis-
oussed, if my memory serves mo right, in the Select Committee when we
decided, after careful consideration, to limit this power to acts \\_’hich are calou- .
lated to disturb the public peace or to be prejudicial to the publio safety, .

The Hon'ble Rao Bahadur B. N. Sarma :—* May I rise to a
point of order, my Lord ? The discussions in Seleot Committee are sometiunes
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utilised by way of argument to tell us that the whole questiou has been disoussed
in Select Committee while objection is taken at other times. Bul T take it that
whatihappens in the Seleot Commities, unless it appears in the report of tho
Select Committee, must be treated as confidential ? "

The Hon'ble Sir Willian: Vincent :—° If I have erred against
tlie rnles, T can only express my regret, but Tonly want to draw altention to the
changes in the Bill made in Select Committee. And the reason for my making
the statement was that I was a litile surprised by .the Hou’ble Mr. Fatel's
suggestion thet I was certain to acoept this amendmeunt. The position is this.
If 1t is found that revolutionary movements arc being promioted and such move-
ments are likely to lead to the commission of scheduled offences, and that a
particular person is actively engaged in these movewments, the Government may
think il necessary to prohihit hin from specific acts—no geveral or vague order
is allowed—likely to disturb the public peace or endanger the public safety. I
submit to the Oounoil that this is not an unreasonable power for the Local
Government to have in the circumsiances.”

The Hon’ble Mr. V. J. Patel :—* Your Exceliency, Idid eay I was
confident the Hon'hle the Home Member would accept this amendment, because
I hear it suggested so often that the intention of the Government in cnacting
this law is to deal with revolutionary and anarchical movements only, There-
fore, I was inclined to think that the amendment would find favour with my
Hon'ble friend the IMome Member. If the clause is left as it stands, people
will be justified in drawing their own inferences.”

The mnotion was put and negatived.

The Hon'ble Rao Bahadur B. N. Sarma:—“My Loxd, I
beg to move—

‘ That in clause 21 (8) for the words ‘ may also’ the word ‘shall’ be eubstituted, and
after the word ‘effect ’ the word ‘only’ be inserted.’

“The clause will then run thus :—

¢ Any order under claudes (5) to (¢) shall be made to take effect only upon default by the
petson concerned in complying with an order under clanse (a). o

e

*“ What I want, my Lord, is that the acoused person should be given a
chance of giving security for hLis good conduot, and that the other clauses
should be made to take eflect only if he fails to execute a hond, with or without
sureties, of such amount as may be preseribed. I think it is a very reasonable
request that the man shall not be harassed by being sked to notify his
residence, to go to a police-statiou and so on, if he can furnish security to the
authorities that he will keep the peace and be of good bebaviour.”

The Hon'ble Sir William Vincent :—“My Lord, I think the
Hon'ble Member is somewhat in error in stating that the Bill provides for
security being taken to keep the peace and be of good behaviour. IfI
recollect rightly, the undertaking in these cases is not to commit particular
offences. Tho words relating to a bond for general good behaviour were speci-
floally delcted by the Select Committee and the Hon'ble Member is in error in
thinking that the bond can be required in those terms. I think he will agree
also that takinga bond alone not to commit certain offences is an insufficient

recaution in the case of a determined evil-minded person. As a metter of
act, we have now, I am glad to say, taken security either in the shape of
personal bonds or in some cases with security as well, from many young men
who have been reformed up to a certain point, and many of them are now work-
ing and earning their living under very much better conditions. But it is one of
the mildest forms of restraint imposed. In certain cases, wherc men are of a
more dangerous character, we have, either in addition or in substitution of
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that, o subject them to some of the other restriotions which are named in the
olause, an which can also be iraposed on these man under the Defence of India
Rules, The particular restriction which he suggesis is often the last minor re-
gbriotion imposed before a man is altogether released. We take a personal bond
from him for his good behaviour, and as soon us he has been of good beliavi-
our for a short time, we remove that and let him go aliogether.”

The Hon'ble Rac Bahadur B. N. Sarma :—“The only
point is, inasmuch as you will be asking the person coneerned to give a bond
not to commit, or attempt or conspire to comunit, or ahet the commitent of,
the offences described in the Sohedule, that will be practically tantamount
to asking him to keep the peace and be of good behaviour, There may L a
few other offences not strictly falling within the section, but the main poini
is scoured.”

The motion was put and negatived.

The motion that clause 21 of the Bill as amended by the Select Committee,
and as further amended, stand part.of the Bill, was put and agreed to.

His Excellency the President:—“I must rule No. 96,* Mr.
Shukul’s amendment, out of order. It
is open to Mr. Shukul to take the
negalive on overy one of these clauses which will be put separately.”

9That in Part 1], olausas 32 Lo 81 be deleted.

The Hon'ble Rai Bahadur B. D. Shukul:—“I do not desire

to move the amendment, my Lord.”

The Hon’ble Sir William Vincent:—“My Lord, I move
that clanse 22 stand part of the Bill.”

The motion was put and agreed to.

The Hon'ble Sir William Vincent:—“My Lord, I wmove
that olause 23 of the Bill, as amended by the 8eleot Committee, stand as part of
the Bill.”

The Hon'ble Mr. Kamini Kumar Chanda :—* My Lord, with 8.3 rx.
regard to my pext amendment—
¢ That in clause 23, the words ‘a copy of > and the words ‘by or nuder the general or

special authority of the Local Government’ be deleted, and after the word “all > the word
“lawful’ be inserted,’

The Council not having accepted my amendment as regards clause 21, the

former part of this amendment falls to the ground, so it will have to be
deleted, and I only move the last portion :—

¢ That after the word ‘all’ the word ‘lawful ’ be inserted.’

“T do not know whether the Hon'ble the Ilome Member will accept it.
The olause as it stands says ‘all means necessary to enforce compliance with
the same.’

“ It 1oight include, my J.ord, a constable using a baton or lathi as soon as
ho is required to carry out the order; that could not be meant, and I think
it is better to make it clear. Therefore, I move that tho word ‘lawful’ be used
with the word *all’, so that you may use all lawful means necessary to enforce
complisnce with tho ordor.”
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The Hon'ble Sir Goorge Lowndes:—“My Lord, it might be
convenient if Mr. Patel’s amendwment were taken along with this. Iam preparcd
to agree to the insertion of the word * reasonable ® beforc ¢ necessary’, which I
think will really mect my Ilon'ble friend.”

The Hon’ble Mr. ¥ amini Xumar Chanda :— Yes.”

The Hon'’ble Mr. V. J. Patel :—“I move my amendmont, wy
Lord, that in olause 23 for the words ‘ use all means necessary,” the words ¢ use
all lawful means reasonably nceassary ’ be substituted.”

'The Hon’ble Sir George Lowndes :—" I hope iny Hon'ble friond
understood that I oannot accept the word ‘lawlul’; but I am quite willing to
acoept the word ¢ reasonable ’ before * necessary.’

His Excellency the President:—“Do you withdraw your
amendment, Mr, Chanda? "

The Hon'ble Mr. Kamini Kumar Chanda :—* Ye¢s.”

His Excellency the President :—* Are you willing to accept ? *

The Hon'ble Mr. V. J. Patel :—“I am not willing,to accept the
amendment suggested.” i

The Hon’ble Mr. Patel’'s motion was put and negatived.

The Hon’ble Sir George Lowndes:—*I move, my Lord, that
after the words * all means’ the word * reasonably ’ be inserted.”

The motion was put and agreed to.

The motion that clause 33 as amended by the] SBelect Committoe and as
further amended stand part of the Bill was put and agreed to.

The Hon'ble Sir William Vincent :—*“I move that clause 24 do
stand part of the Bill.”

The Hon’ble Mr. Kamini Kumar Chanda :—“I beg to move,
my Lord, that clause 24 be deleted.”

The H¢n'ble Sir George Lowndes:—"If this is amendment
99, 1 subruit that it is out of order.”

The motion that clause 24 stand part of the Bill was put and igreed to,
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The Hou'ble Sir William Vincent:—* My Lord, 1 move that
clause 25 ag amended by the Seleot Committes do stand part of the 1hlL.”

The Hon'ble Mr. Xiamini Kumar Chanda:—“My JTord, T
move this amendment to clanse 25—

‘ That for clause 25 the following cluuse be sobstitated . . . .,

“T do not know, my Lord, if it is allowed in consequence of my smend-
ment us regard: clauso 21 being rejected because this will stand only if that
has dbeen accepted. I think, however, this will, undor the circumstanocs,
stand.”

His Excellency the President :—“Isthis a corollary to Mr,
Chanda’s amendmert on clause 21(1) ?”

The Hon'ble Sir George Lowades:—“I do not think it can
stand, my Lord, if the other was not there.”

The Hon’ble Mr. Kamini Kumar Chanda :—“I think it can 839,
go in with the clause as it stands ; there is no harm ; if you pass the order then
this procedure will be adopted. I think it can go in; it is not out of order. I
beg to move—

* That for clanse £5 the following clanse be substituted :—

‘25, (1) On the day fized for showiug cause by the person in respect of whom an order
under secticn 21 has been passed the investigating authority shall inquirs into thn matter
and shall follow the procedure, as early as practicable, that is prescribed for trials in summons
cases excepting that instead of convicting or acquitting the person proceeded against it shall
record ite conclusions as to whether it iu established to ils satisfaction that such person is or
has been actively concerned in any movement of the nature referred to in- section 20, and if
0, what in its opinion wonld be u proper order to pass against bim. The investigating
authority shall submit their report to the Local Government snd direot the eaid person to
appear on & date fixed before such officer as the Xiocal Government directs.

(%) The Tocal Governmeant on voceipt of the report of the investigating authority shall
after reciting its findings either discharge bim if the finding is in his f:vour, or if the finding
is against him, pass an order direoting him to carry out the direction contained in olause (a)
or any one of clausce (8) to (¢) of section 21.

‘{8) Any order under clauses (8) to (¢) of section 21 may be made to take cffect upon
default by tbe person concerned :

* Provided that if the investigating authority is not satisfied that the person is or has been
actively concerned in such area in any movement. referred to in section 20 Le shall be at once
discharged. )

(4) Tle inquiry sha¥ beheld in publie, provided that the investigating authority may
direot that any portion of the proccedings be su camera.

“ My Lord, 1 do not wish to make any speoch on‘ this.”

The Hon'ble Sir William Vincent :— My Lord, I think that 81 rx.

if I had not been somewhat familiar with the details of this Bill I should have
had some difficulty in following exaotly the meaning of this amendment. I
think that any one who heard it as put forward now by the Hon’ble Member
must have found it difficult to follow. But in any case as the amendment is
reall; consequential to one which has been rejected by this Council, it is quite
impossible to acoeptit. The very first words eay ‘on the day fixed for showing
cause by the person’; well, no day has been fixed and the whole of this clause
must neoessarily go.”

The Hon'ble Mr. Kamini Kumar Chanda :—“ My Lord, T do
not know if the Hon'ble the Home Member is quite correct, beoause you ask
him to show canse before the investigating authority, Well, the date is
immaterial ; you have called on him to show cause and I only prescribe the
procedure that is to be adopted by the investigating anthority when the inquiry
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is made ; that is all Isay; the other thingsare very immaterial. The day is
very immaterial ; the ouly thing is that this procedure should bo adopted in
place of the ono which you have prescribed.”

His Excellency the President :—“Don't you think you had
Letter withdraw it ? There is some considerable doubt about it.”

The Hon'ble Mr. Kamini Kumar Chandu:—“1I prefer to
take my chanoe, my Tord.”

The motion was put and negatived.

The Hoxr’ble Rao Bahadunr B. N, Sarma :—“ My Lo, I beg
to move my amendment which is as follows : —

“ That in clause 26 (1) after tho words “as may be’ the words ‘and before the oxpiry of
seven days from the making of the order’ be inscrted.’

“J move thisamendment so that the man may know where he. stands. I
assume hat the order should be passed within seven days. This is & sinall matter,
but this along with others shows my anxiety that the investigation should be
compleicd as soon as possible and that it may not be extended nnnecessarily.
Supposing thero is a delay and the ordor is sent 24 or 25 days after it was
made, there will have to be an extension of the period laid down, aud it ma
in similar way: be extended indefinitely. This is a small matter but
leave it to the Government and bope it will be accepted.”

The Fon’ble Sir William Vincent :—* Olause £1 of the Bill says
“When the Local Government makes an order uuder seotion 21 such Govern-
ment shall as soon as may be’ eto. I should have been glad if I could accept
the proposal to place a specific limit of time such as is proposcd, but the
Hon'ble Member will no doubt appreciate the conditions and sce that this
reference may take a good deal of time. Local (Governments have to get letters
deciphered which.is very diffioult and troublesome ; it is well known that the
revolutionaries oarry on their correspondence in cipher, besides which their
statements have to be verified, their antecedents aud other material has to be
collected from different parts of Indin. The IIon'ble Member shakes his

head . . . L "
The Hon'ble Rao Bahadur B. N. Sarma :—*“1 was morely

referring to the order already passed.”

The Hon'ble Sir William Vincent :—“ We cannot always get the
full information in seven da{s. Weintend to do this a8 acon a8 may be, but we
cannot guarantee that it will be done within seven days,”

The Hon'ble ‘Rao Bahadur B. N. Sarma:—“I beg to with-

draw my amendment.”
The motion was by leave withdrawn.

The Hon’ble Mr. Kamini Kumar Chanda :—“ My Lord, I beg

to move my amendment which runs as follows : —

“That to clause 25 (1) the following provisos be added : —

 Provided that the investigating authority shall Lave the power either of its own
motion or on application by the person proceeded against to direct the production
of any person whose staterent or information may bo included in the grounds
of astion taken by Government as aforesaid; and on the appearance of such
person he sball if required by the person procceded-against be put on cath ard
cross-examined : ]

¢ Provided further that if such porson does not appear as directed the information or
statement made by him will be excladed.’ ”

The Hon'ble Sir William Vineent:—*I think it would simplify
matters if 1 read to the Council a part of the report by Messrs, Ohandavarkar
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and Beachoroft on the casc of the internees that they oxamined. From that it
will be scen that the course proposed by the Hon'ble Member is rea!ly iwnpos-
sible.  'We know that direotly tho name of an informer is known his life is
forfeit. It will be soen from the Report that there are several cases of
murder, assassination and attcmpts on their lives direcily it was known that su
informer had come to give Government assistance. Mesars, Chandavarksr and
Beachoreft say on the subject ‘the records hefors us conclusivaly prove that
the revolutionary organisations are seorot conspiracics which have spread iuto
ditferent parts of the province, entered homes, ecbools and colleges and have
r-duced their secreoy of opurations almost to scientific methods. They have
sledged their members to the olosest scoreoy of their movements on pain of
instant death Ly murder in the event of disclosure; that is one of their rules
and every attempt has been made to give cffect to it The samo Commis-
sioners go on to desoribe the state of terrorism which is created by this state of
affairs by quoting & statemant of an actual internec as follows ‘there are
many mombers who are members against their will apd scek somo escape
from the bonds of the Samiti. They sce no prospecl. 1f they disobey
the Samiti they will be shol” These ave the men that the Ion’ble
Member secks to produce for cross-cxamination by one of the revolution-
avies. I do not think that Members of this Couneil can possibly support that,
unless they wish to saorifice the lives of those who are willing to support
tho Government. It has been said these men are all spies and informers,
they are not ; some are men who are assisting the Government ; others are
young men who have beon misled into crime by the revolutionaries. An indi-
cation of the methods brought to bear is given in the Rowlatt Committee’s
roport which I quote, The extract is part of a letter from one revolutionary
to another. It runs as follows :—

¢ You should first win over by ewect words the boy of your place about whose obaracter
you have written aud keop him noutral and if he proves a ypurticular sourco of harm, extreme
measures should be adopted in his case so us to leave no clue.’

‘1 think words liko that speak for themsclves. They are grim evidence of
desperate treachery and intent to murder. In the circumstances, 1 hope that
the lon’ble Member will not press this amendment.”

The Hon’ble Mr. Kamini Kumar Chanda :—* I fully ap-
preciate the dificulty of the Hon’ble the Home Membecr, but what about the
converso case. Supposing you have an informer who is a liar and is drawing
on his imagination. This was the case when Rakhal Naha the informer in the
Midnapore bomb case tried to swear away the lives and liberties of a large
number of innocent persons when proceedings wero taken against 153 persons
including the leading gentlemen of the town, They were kept in confinement
for days and days, then what happened? As soon as the man was put into the
witness-box he had to adwit that the whole thing was a myth. Lord 8inha,
who was the prosecutor, withdrew the proccedings against the accused and
obtained sauction to proseoute Rakhal. for perjury. 8o it is necessary to
provide for oases of that kind,”

The motion was put and negatived.

The Hon'ble Mr. Kamini Kumar Chanda :—* My Lord, I 858 rx.
beg to move my amendment which runs as follows :—

¢ That in olause 25 (3) the words ¢ ¢n camera’ and the words ¢ at some stage of its pro-
seedings ' bo deleted, and that the worde  personally or by pleader ’ be inserted after the
words ‘ before it.”’

“ I submit that the acoused should be permitted to have the assistance of a .
pleader, soeing that the proceedings against him affeot hix liberty. Many men
will lose their heads if they have to ﬁ through the matter unaided by a lawyer,
My Lord, 1 should like to place before the Counecil the remarks of Lord
Morley in Volume II of his ‘ Reeollections’. He says in it at page 2567:
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*You say that great exceutive officors never like to trust the lawyers, I will
tell you why it is, it is beoause they do not like or trust law’. In this coa-
nection there is oue thing that strikes me, and it isthis, that onco a man
ceascs o be an official his words go for nothing.

“ The Hon'ble the Home Mcinber said thesc aro the words of 8ir Narayan
Chandavarkar, but what about the same Chandavarkar who wrote articles in
the Times of India, simply becausc he is no longer an official, his words count
for nothing. 1t scems tc me, my Lord, that as soon as individuals cease to be
officials their opinions have little value to the Government. I do not seo any
reason why av accused should be deprived of the help of a lawyer. The only
point I have heard is that there arc many confldential matters which are likely
to leak ont if lnwyers are allowed to asust the accused. Why do you think
s0? Have you not tried bomb vases with the help of lawyers, and can you
give any instance in which confidential mattors have leaked out by the
lawyers concerned by divulging the sccrets of bomb-making process? Why
do you assumeit? Of course, you may place any restrictions you think
necessary to guard against confidential matters going out. Why do you think
on purely imaginary grounds that the lawyers concerned will help leaking out of
confidential matters? I submit, my Lord, you should not deprive an acoused
of the services of a lawyer without whom he cannot defend himself, and I
submit that the accused ought to be allowed the services of a lawyer.”

The Hon’ble Mr. G. S. Khaparde :—“My Lord, I have an
amendment almost to the same effect. It is No. 106. I shall raove it, if your
Excellency will permit me to do so.”

His Excellency the President :—" Yes."

The Hon'’ble Mr. G. S. Khaparde:—*The amendment that
stards in my name is this:—

* That in clanse 26 (2) the words ‘s camera’ be deleted, for the word ‘some’ the
word ‘all’ be substituted, and after the worde ‘iu question’ the words ‘and Lis
legal adviser’ bo inserted’.

“ My reason for proposing this amendiwnent is that the section direots that
the investigating authority shall hold an inquiry ¢n camers. What I desire to
achieve by this amendment is, some discretion should be left to the investi-
gating authority, that is to say, if they think that there are no matters
in the inquiry which need be kept secret or confidential, then there is
nothing to be gained by holding the inquiry in camera. I would leave
the discretion to the investigating aathority whether they should hold the
inquiry in camera or mot. Isuppose somehody on behalf of Government
will tell tho investigating authority what matters are likely to come
before them, and if thero are matters in an inquiry which really require to be
kept confidential, I have no doubt they will comply with ihe instructions of
Government, But in other cases nothing will he gained in holding the
inquiry in camera.

“ Another thing that I do not understand is if the inquiry can be
called an investigation at all. Beocause in an investigation the person charged
usually knows what is going on, and I think his pressnce will always be
useful.

“ Now with regard to the assistance of a legal adviser to an accused,
I quite agree with Mr. Chanda that the person involved in & oriminal case
of this kind would require to be advised by a professional lawyer, by a solicitor
or a pleader, and to deprive a man of the help of a lawyer in a matter of this
kind would practically rean no justice at all, because most of these people
would not understand what is going on.  In these circumstances, I also put
forward my amendment under the came heading as Mr. Chanda’s so that [

may not have to speak again on it.”
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The Hon'ble Mr. V. J, Patel :— My Lord, I have an amend- ¢ p.y,
ment No. 105 which is similar to the first partof my ITon'ble friend Mr.
Chanda’s awendment, though I must say ii is less ambitious than the one
moved by my frie.id Mr, Kbaparde. 1t reads thus = -

" That in clause 25 (3) for the words ¢ §a camera ’ tho Tollowing words be sabstitated s--

* Which may he in camers if such anthority for reasons to be recorded in writing so
dacides .’

“ Both my Hon’ble friends Mr, Chanda and Mr. Khaparde want to drop
the words in camera, 1 say that I don’t want thosc words (o be dropped
altogether. I would suggest that we shoald put in tho words ¢ which may be
in cumera if suoh authori.y for reasons 10 be recorded in writing so decides’.”

The Hon'ble Mr, Kamini Kumar Chanda :— My Lord, 1
withdraw my amondment and accept this amendment in place of mine.”

The Hou'ble Mr, V., J. Patel :(— The Hou'ble Mr. 8hafi has an
amendment No, 103, on the same linos as mine which suggests the insertion of
the words < whioh may in its discretion, be in whole or in part’. What I want
really is that disoretion must be left to the investigating authority to decide
whother under certain circumstances the investigation should be held in
camera or not. The clauss as it stands leaves no diseretion, It makes it
imperative on the part of the investigating authority to hold every inquiry,
every part of it, in faot ¢l inquiries in camera and in no other way, That
being so, I respeotfully submit that if this inquiry, this investigation I should
call if, is to have any sigunificance, if it is to be really an inquiry of any
usefulness, I submit some room shonld be left to the discretion of the person
who presides over that inquisy.

“ Bimilarly, with regard tothe question of a pleader. I am afraid I have
got somewhere a similar amendmont ; it may be a long way off, But tho
question really is, whother these safeguards are to be of any use to the person
concerned or not. 'That is the main question which this Counecil has to decide.
If you are not going to allow the acoused person to take advantage in any
substantial form of the safegunrds, then by all means do not allow a pleader,
let tho investigation be in camera, and you can do what you like.”

The Hon'ble Xhan Bahadur Mian Muhammad Shafi :— ¢4 r.x.
“ My Lord, I am exceedingly sorry I was not in the Council Chamber when
my amendment No, 103 was reached, bui as the amendment No. 105 which
stands in the name of my Hon'ble friend Mr, Patel is in effect the sawe as
mine, with Y our Excellency’s permission I wish to say a fow words in regard to
my amendment. My amondment reads thus :—

“T'hat in olause 25 (£) afler the word ¢ inquiry ’ the following words be inserted s

¢ which may, in its discretion, be in whole or in part’.’

¢ My Lord, the object which I have in view in placing this amendment
before the Council is to remove an avoidable and unneocessary suspicion as
weil as criticism against this Bill. I recognise that there may be cases in
which it may be necessary to hold the inquiry in camera. But there may
also be oases 1n which it will not be necessary for the iunvestigating authority
to hold the inquiry in seoret in the manner contemplated. Therefore, it does .
not appear to me to be necessary that the Btatuts should lay down in imperative
terms that every inquiry shall be held n camera. I think, if I may venture
to su , it is advisable that discretion should be left to the investigating
authority to hold the inquiry in camera if the circumstances and the necessitios



4-5 P,

48 pu.

&9 r.x,

1i08 CRIMINAL LAW (EMERGENCY POWERS) BILL.

[ Khon Bohadur Mion Muhammad Shafi; Dr. [ 14ru Marcas, 1919.]
Tej Bahadur Sapru; Rao Lahedur B. N,
Sarma ; Sir George Lowndes. |

of the case so require.  And that it should be left open to the authority to hold
the inquiry in open coutt if the case is of an ordinary kind in which an inquiry
in camera is not ncoessary.”

The Hon'bls Dr. Tej Bahadur Sapru:—“ My lLord, with
regard to the gquestion of the iuquiry being hold 1 camera, I wish to submit
that either you have cdnfidence in the investigating authority you yourself
appoint or you have not. .If you have confidenco in the investigating authority
you appoint you may dopend upon it that if it considers that il ir in the public
intercst necessary that an inquiry should held in camera it will do so. Even at
the present mowent judges who are not' under that statutory obligation can
exercise that riglit whencver they think that any part of an inquiry requires to
be conducted #n camera. My Lord, it is of the very essence of inquirics that
there should be publicity about them. But it may be urged that this is not a
judicial inquiry. Well I recognise thatit isnota judioia! inquiry, 1 deplore that
it is not a judicial inquiry, and that makes it all the inore imperstive that you
should bave nothing like a prevision for scorecy in the Statate. You,
in the first inslance, dispense with the ordinary judicial form and then you make
the law worse by practically directing the investigating authority that every
Ke{;rt of the inquiry should be held én camera. My Lord, 1 should like some

embers to imagine their position if they were called hefore a judge,
howsoever patient and howsoover fair he might be, if they knew that in that
room there would be no one else excepting themselves and the judge. I know,
my Lord, from daily experienco that even the most innocent men feel very
nervous when they suddenly find themselves face to face with a judge. I can
quite imagine,-my Lord, a man finding himself in that position absolutely
getting nervous, and many things may happen there, my Lord, for which
publicity. is the only cure., I think the amendments of my friends Mr. Patel
and Mr. Bhafi are so reasonable that there should bo no objection fo accepting
them, more particularly when they ask that discretion should be given to the
investigating authority to deoide for itself whether the inquiry should be held

## camera or not.”

The Hon'ble Rao Bahadur B. N. Sarma :—* My Lord; I lrave
a similar amendment, namely No. 119 :—

‘ An enquiry uuder this seotion may, at the discretion of the investigating authority,
be held in whole or in part 5 camera, and the provisions of section 11 shall, so far ae may be,
be applicable to such procecdings.’

Section 11 reads thus :—

*The Court, if it is of opinion that suoh a course ir necessary in the public interest or
for the proteotion of & witness, may prohibit or restriot in such way as it may direct the
publication or disclosure of its proveadings or any part of its proceedings.’

“I submit jthat the provisions of scction 11, together with the suggestion
I have made, would amply mect the requirements, and I do not think it is

necessary to enlarge upon the point.”

The Hon'ble Sir George Lowndes:—“My Lord, I have so
much respect for the opinions of mny ITon'ble friend Dr. SBapru that I am
unable to let an opinion which he has just expressed go by unanswered. Ho
said it is much worse for a person to appear privately before an inquiring
suthority than to appear before him in open court. Ican only say that my
whole experience in the practice of my profession is exactly the contrary,
The usual practice is for judges to retire to their chambers to sce persons who
it is supposed would be nervous beforo them in court. It is for that reason
that the practice is for the judge to have children brought to him in chsmbers
when there is a case affecting children, lunatios brought to him when there
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is & qvestion affeoting the lunacy of a person, ladics brought when there is
a question which it is not desired to discuss in the court. It is a very well
known principle. 1t is muoh easicr for nervous people to sit down in {ko
private room of a judge and talk quietly to him than in an oper court,”

The Hon’ble Dr, Tej Bahadur Sapru:—“But not persons”
acousod of heinous offences.”

The Hon’ble Sir William Vincant :—* My Lord the amendment 410 r.x.

with which I have to deal is whether the investigating authority should have
power to decide whether the inquiry is to be held in camera or not. I can assure
Hon'ble Members that I sheuld be very glad to meet them on this matter if I
thought it was possible to doso. T want thom to consider wbat the position
of Government is. If I cite again a quotation from Messrs. Beacheroft and
Chandravarkar’s report I may e held up to criticism because I have failed to
cite a mors recent opinion of Sir Narayan. I mnay say, bowever, that I quote
his views on facts, not on policy. But taking the Rowlatt Report again you
find the same arguments used there. I will read the following :—

" *Itis common kuowledge that many assassinations, murders and bomb-throwing outrages
have tatco place and aro still taking place, and that the viotims have genorally been persons
assieting in Crown prosecutions ; for instanco inquiring officers and approvers,’

“That is a citation I think from a judgment.

“Then I may cite the case of a man called Murari Mohun Mitter whose
80n .was an important witness in & case and who himself gave assistance to the
police, and was very shortly afterwards murdered. I think I have told the
Qounoil on provious oocasions also that much of the information given by these
men is, by reason of the terror in whioh they arc, given on the solemn under-
taking that it shall not be made public. I admit of course that information
given on that condition has not the same value as information which can be -
made public, but it is really the only way in which information of these revo-
lutionary crimes can be obtained in the face of the circurstances to which I
hdve alluded more than once befote. Messrs. Chandravarkar and Beachoroft
in their inquiry suy in regard to procedure :—

¢ In these circumstances it is impossible to seoure & fair trial by the procedure of the
Evidenoe Act and Criminal Procedare Code which is appropriate nnly to normal conditions.

 Tho procedura to deal with revolutionary crimoe has to Le practioal in the senee of being
appropriats to its special conditions 8o as to secure as fair a trial as is feasible under the
exceptional situation. Our special procedure canvot therefore be regarded as violating the
primary principle on which those laws are based .

" #The Government, having undertaken not to divulge many of theso state-
ments, it is obvious that the ocourse which is now proposed would make it
.necessary for Government oither not to produce the whole of its evidence
before the tribunal or, in the alternative, commit a breach of faith.

“ [ want also the Council to remember this. I hope perhaps later on to
sccept an amendment as to tho constitution of the investigating authority so
as to place that body in a position entirely apart from the Government. It

“will ‘have nothing whatever to do with the administration. A oody like that
cannot possibly know what the dangers of the situation are, what forces are at
work under the surface, or the undertakings on which information has been
given, and I submit that the modification, if I were to accept it in this form,
might prevent the Governmont putting before a tribunal the whole of the inform-
ation* at its disposal, because we could ot run the risk of that information being
published. If therefore the investigating authority is to have the full - infor-
mation of Government before them, then the proceedings must be in pamera.’
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“If the proceedings are notso held wo are at qnca faced with the question
of au open trial, whioh we really kuow to be hopoless.”

The Hon'ble Mr. V. J. Patel :—“The second parl remains
unanswered.”

His Excellency the President ;:—1 think Mr. Chands you
fathered Mr. Patel’s amendment.”

The Hon’ble Mr, Kamini Kumar Chanda :—* I acoepted his
smendment in regard to the first part of my amendment.

* My Lord, I respeotfully submit that the reply which the Hon'ble the
Home Member has given is not complete. Now I say, why do you not repose
trust in the invesiigating authority? The Hon’ble t{e Homo Member has said
there are matters wlioh ought not to be divulged. Well, if that is so, and you
stato the case to the investigating authority, why do you assume that it would
not exercise a proper disoretion and withhold from the public such matters as
ought not to be divulged. Why fetter the disoretion of the investigating
authority ? That is my submission,

“ With regard to the statements in the report of Sir Narayan Chandravar-
kar and Mr. Justice Beachcroft, I ask what aﬂout the converse proposition ?
What about the oaso of an informer who dos not come ‘before the
investigating authority, who is not cross-examined, who is not placed on oath ?
How is tho statement which he makes to be siftedr The Hon'ble the
Home Member says that non-officials will be associated with the inquiry.
How would that help the matter ? How can anybody, official or non-
official, find out by merely reading the statement of a man who is not before
him, who is not cross-examined, who does not take an oath, whether he is
speaking the truth or a falsehood ?

“Then I find the Hon'ble the Home Member has not said anything about
the second part of my amendment regarding representation by a lawyer. Well,
I will assume that silence amounts to consent, my Lord.”

His Excellency the President :—* The question is that in claise

25 (9) for the words “én camera’ the following words bo substituted ¢ which.

may be sn camera if such authority for reasons to be recorded in writing so
decides;’ and the words ¢ at some stage of its proceedings’ be deleted and the
words ¢ personally or by pleader * be inserted after the words ‘ before it.’ ”

The Hon'ble Mr. V. J. Patel :—* Will your Excelleacy put these
two parts separately P’

His Excellency the President :—*I am putting Mr, Ohanda’s
amendment. Mr. Chanda has accepted your part snd I put it on to him.”

The Hon'ble Mr. Kamini Kumar Chanda :—*My amend-
ment is in three parts, may each part be put separately P’

His Excellency the President :—“I cannot make three out of
it. --I will put the whole of yours first.”

The Hon'ble Mr, Ohanda’s amendment,® was put and negatived.

_ His Excellency the President: -“I will put yours separately,
Mz, Patel. I hope that satisfles you.”

0 That i ) the in ocamera’ and the words ‘st some “of its medh:p'bq
T::{':t:;l::r tgf(fr)otfd: ';::g:nal’l; or by pleader’ be Inserted after the words ¢ before it
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The Hon'ble Mr. Patel's amendment* was theu put and the OCounoil
divided as follows :—

4dya—17, Noer—~83,
The Hou'blo Mr. 8. N. Baucrjra. The Hon’ble Sir Claude Hill.
. ” , Goorga Lowndes,
» ICaJa of Mahmudabad. » " Thoraas Holland.
. Dr. T. B. Sapru. » . William Vincent.
» ,» James Meston,
" Pandit Madan Mohan Malaviya. » »» Arthur Anderson.
. » » Gangadhar Chitoavis,
»  Mr8 Sastri " Mr. W. A."Irouside.
a Sir Verney Lovett.
B' N‘ . ”
oo e s Mr H P Hovad,
» Mir Asad Ali, Khan Bahadar. » Sir Jumes LnBoulay.
_ s Mr A H. Ly,
» 8ir Dinshaw Wacha. v, W. M. Ifsiley.
11, 8harp,
Mr, V. J. Patel. » ”
v g v » RA Mt
» Rai Situnath Ray Babadur, " Maj.-Genl. 8ir Alfred Bingley.
) Sir Godfrey Fell.
»  Mshareja 8ir M. C. Nandi. S NLF é’f’{w
»  Rai Krishna Sahay Bsbadur. »  » CH Kestoven.
» » D.de8S, Bray.
” Kban Bahadur Miau Muhawmad » Lieut -Col. R. E. Holland.
. " 8hafi. » Surg.-Genl. W. R. Edwards.
Mr. H. Monerieff 8mith.
. »
» Sardar Sundar Singh. ” . C. A Barron,
” M:. G. 8. Khsparde. » » P. L. Moore,
” » 'I'. Emerson.
» Rai B, D, Shakal Bahadur, » ,» E. H. C. Walsh,
' C. A. Kinenid,
p ” » 4
»  Mr.K.K. Chanda, ., 8irJohn Dopald.
» Mr. P. J. Fagan,
» » 9. T. Marten,
» » W. J. Reid,
» » W, F. Rice.”

,

. The amendment was therefore negatived.

The Hon’ble Rao Bahadur B. N..Sarma:—“I think your 4 rx.
Lordship may get No. 119 also neg’atived —_
¢ That at the end of clause 26 (2) the following be inserted :—

*¢ An ioquiry under this section may, at thediscrotion of the investigativg authority,
be held in whole or in part sx camers and the provisions of section ﬁl shall, 80
- far as may be, be applicable to such proceedings.’

The motion was put and negatived.

The Hon'ble Mr. G. S. Khaparde :—My Lord, I withdraw my
amendment.
‘That in claase 25 (2) the words ‘ sn camera’ be deleted, for the word ‘some’ the word

‘all’ be’ subatituted, and aftor the words ‘in question ’ the words ‘ and his legal adviser ¢ be
lnmhau o

_;v.'i‘hq,;p@ondment was by leave withdrawn,

® That in olause 85(8) for the words ‘in camrc" the following words be mbdituﬁd s
“which may be in-oarvera if such sutbority for reasons to be recorded in wrlting so desides,’
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The Hon'kle Rao Bahadur B, N, Sarma:—*“ My Lord, 1 beg
to move —

*That in clause 26(2) the words ‘ i3 cainera’ be deleted and after the words ‘against him’
the words ‘and the nature of the evidence ip so far as it may be discloscd ? be insested, and
after the words * have to offer’ the words ‘ the evidencs he may tender ’ bo inserted.’

Tha olause would read thus :—

‘8uch authority shall in every cass allow the person in question a reasonable opportunity
of appearing before it at some stage in its proveediogs and shall, if he s0 appears, expluin to
hiw the pature of the charge made ngainst him und the nature of the cvidence in so far an it
may be disclosed und shall hear sny explanation he may have to offer and the evidence he may
tender, and shall make such further investigation (if uny) ae appears to such authority to Le
relevant and reasonable.’ ‘

“What I ask is that tho investigating authority shall tell the accusud
person not merely the nature of the charge against him, but also the nature
of thie evidence against him, in so far as it may be disclosed without peril to
theBtate . . . . .

The Hon'ble Sir G;-eorge Lowndes :—“The Hon'ble Member
never said that.”

The Hon'ble Rao Bahadur B. N, Sarma:—“1I saidit. The
object is this. It is no use your simply telling him hespoke particular wordsin
a particular place—that that is the charge. There must be also some sort of
digclosure of the nature. of the evidenoe, namely, he was seen and heard sayiog
50, by such and such & person at such and such a place ; so that he may have the
opportunity of adducing evideace to show that he was or was not there. Not
merely the nature of the charge, hut the nature of the evidencc should be dis-
olosed to the acoused person. It would be only fair that this should be done.

“ And then I say that any explanation he may have to offer sbould be
taken ;and also the evidence he may tender. It may be said that that
may lengthen the trial unnecessarily. My answor is that even under the
Oriminal Procedure Code witnesscs may he dispensed with if the object be
considerod by the authority to be merely for the purpose of seouring delay or
defeating the ends of justice ; and I submit that in an inquiry of this sort the
discretion would be more rigorously exercised against the accused person, and
consequently there would be no harm whatsoever in providing that at the dis-
cretion of the authority the evidence tendered by the acoused should be tuken.
If after taking such evidence, any further investigation appears to be necessary,
the investigating aunthority may hold it. I therefore submit that the amend-
ments that I seek to have the Council adopt are of an extremely reasonablo
character, and 1 hope the Governmont will be able to accept them.”

The Hon'ble Khan Bahaduy Mian Muhammad Shafi:—

“ My Lord, it will be seen that my Hon'ble friend’s amendment cousists really
of two parts. In thesecond part of his amendment he proposes that the words
* the evidence he may tender ’ be inserted after the words ‘have to offer’.
Now, with regard to this part of his smendment, your Lordship will notice
that there are other amendments—Nos, 109 to 112—which cover the same
int. 8o if your Lordship will accept my suggestion that the two parts shall

e put separately, then the Hou’ble Members who have propesed amendments
Nos. 109,-110, 111 and 112, may now address the Couuncil on their own amend-

‘ments and the proceedings will be considerably abridged.”

;)His Excellency the President :(—“ All ri'ght,' Mr. Shafi.”
_ The Hon'ble Khan Bahadur Mian Muhammad Shafl :—

%1 have-un amendtnent also, my Lord :

“ Thai in sub-élaisé (2) of clausa 26, sfter the word ‘offer’ the words ‘and tako sny
evidence he may have to addace in his defence ’ be inserted.’
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“1 should like to add only a few words to what has fallen from the lips of
my Hon'ble friend Mr. Barma. Your Lordship has seen that in clause 26,
sub-clause (2) the following procedurc is laid down :

¢ The iuvestigating authority shall then hold 8n inquiry ¢ camera for the purpose of
ascertaining what, in its opinion, having regard to the faots and citcumstances adduced by the
Governwent, appears against the person in respect of whow the order has boen made. Such
authority’ '
this is the relevant portion.-—

* Such avtbority shall iu every case allow the person in quustion a xcasovable opportunity
of appearing before it st some stage in its proceedinga aud shall, if he so appears,
erplain {o him tho naturc of the chargo made against him and shall hear any esplanation
he :.iay have to offer; and sbal! makesuch farther investigation (if any) as appears to such
authority to be relovant and reaso..able.’ - ,

" That is to say, the sub-olaunse, as it now stands, provides that the authority shall
explain the chargeto the persou concerned and shall take down whatever
explanation he has to offer and make any further investigation that the author-
ity itself may think neoessary. ‘This does not give any right to the person
concerned to produce evidence in his defence. Now as the investigating
authority has all the materials which may be in the possession of the Govern-
ment before it, that is to say, has read all the evidence which the Government -
bave placed before the investigating authority, if the olause were to remain
as it now stands it would result in this, that the inquiry would be
practioally ez parle, unless the investigating authority in its disoretion
think fit to direct further inquiry after the person concerned has made his
explanation. That is not fair play. I submit that the person who is called
upon to give an explanation ought to have an opportunity of adducing in
his own defence such evidence as he may wish to produco. As has been
pointed out by the Ion’ble Mr. Sarma, the Oriminal Procedure Code alread
includes ample power, gives ample power, to the authority to cxclude su
evidenoe as thoy think is intended inerely to waste their time and is not
necessary to the case. It seems to me that in fairncss to the person who
is called upon to plead to the charge which has been brought against him
he ought to bo given an opportunity of adducing evidence.”

. )

The Hon’ble Mr. V. J. Patel :— Pleaso your Excellency, on this 448 r-x.
question I have got two amendments : one is No. 110 and the other 1s No, 113. -
No. 110 reads thus :—

 That in clause 23 (2) after the words ‘ ho may have to offer ’ the words ¢ examine
any witnesses he may produce ’ be insorted. *

My amendment No. 112 is—

‘That in clavse 26 (2) after the words ¢ 1elevant and ressonable ’ the following
proviso be inserted :—

“ Provided that the investigating authority sball, if the persos in question applies to
him for process to compel the attendance of any witness or the production
of any document or thing, issue such process, unless for reasons to be recorded
be deems it unnecessary to do so and for this purpose, such authority shsll have
all the powers conferred by the Cods ona Court.’

“ The point, my Lord, isthis. You canimagine cases iu whioh it will not
be possible for the person concerned to produce his witnesses, because
under clause 21 he will be at the time when the investigation takes place,
under some order of externment or internment, and therefore it will not be
passiblo for him to go to his place or the lace where the witnesses are and
produce them before the investigating authority. If he produces them, it is
all right. There are many cascs in which he can 8o produce them, because it is
not always that the Local Government may pass ordersof externment or
internment. They may be satisfied—although there is very little hope of this— ‘
by asking the man to exeoute a bond. But if there are other orders passed, it
will not be possible for him to produce witnesses; and therefore I say that
power should be given to the investigating authority to summon his witnesses
if he applies for summonses.
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My Hon'ble friend, the Iowe Member romarked in discussing some
amendment of my Hon'ble friend, Mr. Chanda, in rogard to these witnesses
that they would be throatened and this, that and the other. But this does not
apply for the defence witnesses; it applics to the prosecution witnosses, Here
wa arve conoernod with the accused ; and if evidence is offered he should be
given an opportunity of valling the witnesses ; and if those witnesses cannot be
produced, the courts should be empowered to summon those witnesses and
oxamine them. As the section stands at present the investigating authority has
no power whatever to summnion any witness ",

Kis Excellency the President :—* Mr. Chanda, you have got an
anwsndment on this P’

The Hon’ble Mr. Kamini Kumar Chanda :—¢ Yes, 1 beg to
movo—

* That in clause 23 (3) after the words ‘ hiave to offer ’ the words ‘and shall summen such
witnesses as he desires to ocall and examino them ’ be inserted. *

“I bave nothing more to add.”

The Hon’ble Rao Bahadur B. N. S8arma :—*“ Your Lordship
will be pleased to put these two soparately ; the first part relates to the nature
of the evidence to be disclosed, and the second part relates to the taking of
evidence. I would like the first part to be put first.”

, _The Hon’blg Sir William Vincent :—“ My Lord, may I ex-
plain . . . P

The Hon'ble Mr, V. J. Patel :—* The Hon'ble the Home Member
wants to acoept some amendmeont.”

The Hon’ble Sir William Vincont :—“ Mr. Patel with his usual
ingenuity has hit the nail on the head. I am prepared to accept amend-
ment No. 112 of the Hon'ble Member himself with some small changes in the
form which the draftiug department may recommend.”

His Excellency the President :—* Will you tell me how much
of Mr. Barma’s amendment that disposes of ?"

The Hon'ble Sir William Vincent :—“I object to the use of
the word ¢ witness’ because the investigaling authority, as has been pointed
out, is not 8 Court of justice or a judicial body ; and it scems to me that that
word is inappropriate; but Sir George Lowndes has modified the amendment
in a way that will, I hope, meet Mr. Sarma.”

The Hon'ble Mr. S8arma’s motion was put and negatived.

Bbaﬂ%ﬁs Exoellency the President:—‘“Arc you satisfied, Mr.

The Hon'ble Khan Bahadur Mian Muhammad Shafi:—
“Yes, my Lord.”

The ﬁo:;'blé Mr. V. J. Patel:—“I do not want to press my
amendment 112, ’~

" The Hé‘x‘xz"iil}e“Mr. Kamini Kumar Chanda:—*1do not want
to press my amendment 109.”
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. 'The Hon'ble Mr. V. J. Patel :— This, your Txcellency, is a very
simple amendment : I beg to move—

* That in clouse 26 (2) for the words ‘ a seusonablo opportunity of & Pearing beforo it at.
eome stage,” the worda ¢ to appear before it at every stage * be eubstituted.

“ T want that this investigation should take place in the presence of the
person concerned and not behind his back, That 15 all T want.”

The Hor’ble Sir James DuBoulay :—" Goverameni cannot
accept thal. The same difliculty ocours as has been referred to before so often.
The names of peaplo who give information and of witnessss who come there
to . .o

L The Hon’ble Mr. V. J. Patel :—* Your Excellency, it is difficult
to hear.”

The Hon'ble Sir James DuBoulay : — There must be times in
the course of an inquiry when statements arc being read by the
invesligating authorities or fersons are being examined before them. Itis
cssential for the protection of the persons who make these statements that their
idenitity should not be given away : and at such times it is therefore impossible
to allow the person concerned to be present.”

The motion was put and negatived.

The Hon'ble Sir George Liowndes :—“ My Lord, 1 suggest that
Mr, Patel’'s amendment No. 112 might be put as it stands, on the understand-
ing that we are to eliminate .the word ¢ witness ’ and substitute some
expression afterwards which will not suggest a judioial proceeding: I
understood, my Lord, that your Excellency stated that thore. would be an
adjournment.” .

His Excellency the President :—* There will be an a&jo_umment
for tec at 6 o’olook. ”

The Hon'ble Sir George Lowndes :—* That there will be sn
adjournment to enable us to put all these smendments into shape. If this
amendment is accepted, it is understood that we shall redraft it on the lines I

have referrted to . . .

His Excellency the President :—* There will be an interval
somewhere between to-morrow morning and the next time we it on this Bill
during which the Legislative Department will bo able to put these things into
shape. I will put Mr. Patel's amendment (No. 112) us it stands on that undor-
standing.”

The motion was put and agreed to.

The Hon'ble Mr. Kamini Kumear Chanda :—* My Lord, I beg
to move that the two provisos to olause 25 (2) be deleted. The provisos
are 1= -

¢ Provided that the investigating authority shall rot disclose to the person whose case is
before it any fact the communication of which might endanger the public safety or the safety
of any individual : T

¢ Proyided further that nothing in this sub-seclion shall be deemed. to entitle the person in-
question %o appoar or to be represented before the investigating authority by pleader, nor shall .
the Looul Goveroment be so entitled.’

- « My Lord, T move that these two provisos be deleted, "
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'The Hon'le Sir William Vinecent :—“ My lord, I have just
read the first proviso to this clause and all it cracts is that the investigating
authority shall not discloso to the persoti whose case is before it any faot the
communication of which might endanger the publio safety or the safety of any
individual. I cannot think that tho Flon'ble Member seriously contemplales
that the investigaling authority should disclore matters which are prejudicial
to the public interest or which would really mean the murder of an unfortunate
witness. I cannot believe that he really wants that.”

The Hon'ble Rao Bahadur B. N, Sarma :—“I also move, my
Lord, that the second proviso to clause 25(2) be deleted. I have not heard
distinctly what the attitude of Government is with regard to the appointment
of a pleader.”

_ The Hon'ble Sir James DuBoulay:—*“I am afraid that the
attitude of Government is against Mr. Sarma.”

The Hon’ble Rao Bahadur B. N. Sarma :—“1 think these
two Nos. 116 and 118 go out automatically since No. 104 was rejected.”

The Hon'ble Bir, Surendra Nath Banerjea:—'‘My ILord,
Ibegtomove . . . .

His Excellency the President :—" No, no; you had your opjor-
tunity on amendment No. 104 ; this question was discussed then ; we are only
seeing what progress we have made. The question is that the two provisos
to olause 25(2) be deleted.”

~ The motion was put and negatived. .

The Hon'ble Mr, V. J. Patel:—My Lord, I beg io move my
amendment which runs as follows:— -

‘That in the first proviso to clauge 25 (2) for the words ‘shall not disclose’ the words
?may not for the reasons to be recorded in writing disclose * be substituted.’ - .

The proviso will then read as follows :—

¢ Provided that the investigating suthority may not for the rensons to be recorded in
writing disclose to the person whose case is before it any fact the con:munication of which
might endanger the public safety or the eafety of any individual’ :

~  This will meet, I believe, the ariticisms of the Hon'ble the Home Member
in regard to Mr. Chanda's amendment which the Council has just rejected. I
propose that the investigating anthority rofuse to disclose to the person con-
cerned any fact which, in its opinion, is likely to ondanger the safety of the
publio or any individual, but in doing so, the authority must record its reasons
in writing " .

The Hon'ble 8ir William H. Vincent :—“ My Lord, I submit
there really is no reason to modify the wording of this clause. I have discussed
the olause so frequently that I am ashamed of doing so again, It provides that
the investigating authority shall not disclose to the person whose case is before
it any fact which would “endanger the ({mblic safety or the safety of any
individual, and no henefit would be gained by making the suggested change
in the wording.. T think it is reasonable that theinvestigating authority should
be under a distinot obligation not to communicate information of this kind
to the person whose case is under investigation in the circumstances contem-
plated.” -

The 1Ton’ble Mr. V. J. Patel:—Itis for the Local Government
who has to decide the facts to say whether there are any reasons why they
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refosed to disclose certain facts whioh would be material to the defence of the
acoused, That is the main reason why I want the investigating authority to
record the reasous for iis order refusing to disclose any fact.”

The motion was nut and pe;atived,

‘The Hon'ble Mr. V. J. fatel:~~“ My Lord, 1 bog to move wy
amendment which runs as follows—

‘That in the eecond proviso to clause 20 (2) for the word ‘entitle’ the word
“debar’? end for the word ¢ entitled ’ the word * debarred / Fo substituted.’

I think it would be a great advantage if both parties were allowed to
appear by pleader.”

The motion was put and negatived.

The Hon'ble Mr. G. 8. Khaparde :—“ My Lord, the amendment
which I wish to move rcads thus— p

‘ That in olause 25(3) the word ‘not’ b deleted.”

“We all heard yesterday what the Hon'ble the Law Member said, that the
Evidence Act and the rules of evidenoe were instruments of discovering the
truth, and anybody who negleots the laws of evidence and the rulcs of ovidence
really shuts his eyes to truth or debars himeelf from discovering it. If that is
80, my Lord, I do not understand why the investigating authority should
not be confent with the law of evidemce. Don't thoy waunt to know the
truth? I believe they do. The appointment requires thal they should go
into the matter and find out tﬁe truth. 8o I. propose that the word
‘not’ be deleted, and then the sub-seotion will run as follows: ‘subject to
tho provisions of sub-section (2) the inguiry shall be conducted in such
manner as the investigating authority considers best suitcd fo eliocit the
facts of the .cass; and in making the inquir; such authority shall be
bound to observe the rules of the law of evidence,’ and that is the reason why
I have suggested this amendment.”

His Excellency the President :—* You have gof a similar
amendment, Mr. Chanda? "

1

The Hon'ble Mr. Kamini Kumar Chands :—I bave
nothing more to add to what thn Hon'ble Mr. Kbaparde bas said, my Lord.”

'The motion was put and negatived.

The Hon'ble Mr. C. A. Kincaid :—“I have got to address the
Council on this point, my Lord.” .

His Exoeuency the President :—* But we are not discussing
Mr. Bastri's amendment now.”

The Hon'ble Mr. V. J. Patel :—“ My Lord, I am afraid I am not
in a position to go up to the standard of my Hon'ble friend Mr. Khaparde.
My amendment is & moderate one. I will first read it according to the rules,
I beg to move that—

¢in clause 26(8) for the words ‘ shall not be bound to observe ’ the words °shall,
as far as possible’ be substituted.

The clause will read thus :—
¢Subject to the provirions of sub-section (2) the inquiry shall be conducted in such
manner as the investigating authority vonsiders beat suited to elicit the faots of
the cnso and in making the inguiry such anthority shall, as far as*possible,
follow the rales of the law of evidence.’
“ Now, if Hon'ble Members will turn their attention to the amendment
that follows and which stands in the name of my Hon'ble friend Mr. Sastri,
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1t also requires what I require, that in clause 25(3) for the words ‘zhall not’
tho words “shall as far as possible’ be substituted. We do not by these amend-
mentis, your Excellenoy, ask that the investiguting authority shzll under all
circumstances be bound to follow the rules of evidence as if it were & court of
law ; bub we say that it should be guided asfar as possible by the rules of
eviderce. It should not be left entirely free to disoard the rules of evidence
altogether. That is our point, sud I trust the llon’ble the Home Member
will at auy rate consider this suggestion of ours.” .

. H?is Excellency the President :— Mr. Sastri, have you anything
o sayP” ‘

The Hon'ble Mr. Srinivasa Sastri:—*"I have nothing to add,
my Lord.”

The Hen'ble Mr., C. A. Kincaid :—-“ My Lord, one is so acous-
tomed to regard the laws of evidenc:. with slavish admiration that it is with
almost a feeling of dinmay that one hears it said that the rules are gencrally based
on common sensc but are also sometimes divorced from common sense, that
they sometinics bave their origin in true principles and in other times have
their origin in historical incidents that belong to so remote a past as to
be now forgotten ; that they are not immutable Jaws which never vary but
that they change in different countries and in the same countries at
different times. Yet this is the proposition which I wish to prove by oue or
two illustrations.. Yesterday, my Lord, I referred to the case of parties giving
evidence on their own behalf in civil and criminal cases. The old objection to
this practice was based on a fear of the sin of perjury. This no doubt is a
sound principle of religion, but it bas nothing to do with the prinoiples of
evidenco. Ishall not, however, labour this point as I went into it yesterday
at coosiderable length. My next illustration is a case where an accused person

. 'makes a confession to a policeman, In England such a confession is admis-

sible. There was a time in India when such a coufession was admissible also.
Now it is inadmissible. The reason why it is inadmissible was that it was
found that confessions were so often extorted by police torture, that the Legis-
lature thought it advissble to make all confessions to a policeman, unless 1pude

'in the presence of & Magistrate, inadmissible. Yet, my Lord, many of these

exoluded confessions are true and voluntary, and to admit a truc and
voluntary confession is a sound principle of evidence. Thus the Evidence

- Aot as it stands violates instead of obscrves in this partioular tho frue’

principles of evidence. I shall prove this by a simple example taken
from the ordinary affairs of life. Supposing any one of us had a watch
stolen and complained to the police. Suppose that after a police inquiry the
police man brought up a scrvant and the servant in the owner’s prosence and
in the policeman’s presence admitted the theft of the watoh. Would the
owier say, ‘ No, this cannot be true, becanse this confession is made in the

_presence of a policeman and in the absence of a Magistrate.' Burely not. He

would say to the servant *you stole my watch, did you, scoundrel P’ where is
it?P’ Thus showing that in spitc of the Evidence Act, he fully accepted the
confessivn of the servant.

“ I next come to the case of an accomplice’s evidence. Thisis very remark-
able, because under section 183 of the Evidence Act a convictionocan be based
upon the unsupported testimony of an accomplice. Nevertheless, High Court
after High Oourt has disregarded this section and haa preferred to follow illus-
tration B of seotion 114, This lays down that the Court may presume the
evidence of an accomplice as unworthy of oredit unless supported in material
particulars. I do not wish in any way to quarrel with the Judges of the High
Court, over this, but I would say with all respect and deference that they are
really followihg an .old tradition of Eugliagelaw whioh has little or nothing to
do " with the grinc’iples of evidence. 1hsve heard it said, and I believe correct-
ly, although I caunot speak positively as I have made no independent research,
that this practice of rejecting the unsupporied testimony of an accompliceis
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Lased upon the old treason trials of England, A man convieted of treason was
gentenced to be hanged, drawn and quartered, an extremely lingering and
painfui death, Tho result was that Judges, exceptin times of groat politic:!
excitement, uied to do their wtmost to get the aocvsed off. They first ruled
that no man should be.couvicted of treason exeapt upon the testimony of two
eye-witnesses. As these two cye-witnesscs were generally accomplioes, the
Judges next ruled that the unsupported testimony of &n avcomplice was
unworthy of credit unless supported in material particulars, They thus
attained their object by getting off a large number of accused persons. From
treason trials the practice spread io other trials, and thus we have now as part
of law of the land this praetico which is based not upon the truc privciples
of evidence, but on the oruelty of the ancient English law. To make my
meaning cloar, I give another instance drawn from the affairs of daily life.
Supposing onc 8mith came up to any one of us and said ‘ Brown and 1 have
killed your son.’ Would the fathor thén say to himself, ¢ 8mith no doubt
killed my son but not Brown,’ for tho only thing against Brown is the un-
supported testimony of Swmith, Surely nof. The first thing the father would
do would be to go oft to the nearest police-station and charge both Smith and
Brown with murder.

% My next illustration is the case of hearssy cvidence. Her:: at least it may
be thought that we arc on solid rook aud that whatever else is right or wrong,
every statement made in a court must be firsi-hand testimony. To revert once
more to the Pickwick trial, when Mr, Samuel Weller was giving his evidence Le
let fall the remark out with it, as the policeman said to the little boy when
he had swallowod a farthing.’ Instantly Mr. Justice Stareleigh woke up and
said, ‘you must not tell us what the policeman said or anybody else said,
because that wovld not be evidence.” My Lord, it might well be thought that
a rula of evidence, the breach of which would rounss oven Mr. Justice Stareleigh
from his slumbers must contain & truth so tremendous that it would beaccepted
by the whole civilized world. It may, therefore, come by a slight surprise to
many members of this Oounoil to hear that neither Franos, 8pain, Italy nor
Belgium exclude by their laws hearsay evidence in trials. But it may be said
‘Oh, these are no doubt civilized nations. Italy is tho mother of arts and
musie, Franco it the home of pure reasoning and soientific thought, but for the
true principles of jurisprudence we must go to Britain' Well, my Lord, I
would ask the members of this Council to come with me to Britain and search
there the true principles of jurisprudence. The Island of Great Britain
jncludes two kingdoms, and I have often heard it said by gentlemen born in
the north of the Tweed that the true seoret of England’s greatness is"her good
fortune in being allied to her sister kingdom which is far the greater and far
more splendid historically of thetwo My Lord, it is not for me, a mere Irish-
man, to decide between the conflioling claims of these two great and famous
monarchies, But I think, I can say, without fear of contradiction, that the
Scoteh Courts hold as high a reputation as any courts in Furope, and that the
intelleots of the Judges who preside over them and of the advooates who practise
in them are as clear and as pepetrating as any judges or any advocates any-
where else. It will, therefore, be a surprise to some members of this Council
to learn that in Scottish courts hearsay evidence is not exoluded. Now what is
the reason ? The reason, my Lord, has nothing whatever to do with the true
principles of evidence. The jury system of England goes so far back that there
was & time when juries were so ignorant and so uneducated thal judges
despaired of making them understand the difference in the value of first-hand
andp second-hand evidenoe. They therefore cut the gordian knot by excluding
socond-hand evidence altogether. This was no doubt convenient, but it was not
in consonance with true principles. I will again support my argument by an
instance drawn from the common affairs of life. Bupposing the son of any one
of us was bathing and Smith came up to one of us and said * Brown tells me
that your son has been drowned,” Wou d not we be stricken with grief; would
not we rush off to the seashore in the hope either of saving our son or at any
rate reocvering his body? And yet, my Lord, in a court of justice Smith's
evidence on the subject would be absolutely excluded unless and until Brown
weant into the witness-box and related what be had himselfseen , . ,
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His Excellency tbe P:osident :—*Iam very loth to stop you,
Mr. Kincaid, We all know it is a very interesting subject, But will you
now ocomo to the amendmeut 7

The Hon’ble Mr. C. A. Kinoaid :—"“ My Lord, I thought T was
speaking to the amendment.”

His Excellency the President:—“I know it is & most interest-
ing subjeot. It is now b o'clock. Will you cowe to the amendment ?*

The Hon’ble Mr. C. A. Kincaid :—* Very well, my Lord, if that
is your Lordship’s view I shall bring my speect: to a close, as quickly as possible.

“ I do not want to decry the rules of th. law of evidence at all They
bave proved excellent in practice, and in the ordinary law Courts Twould not
change them for the world. All I want to impress on the Council is that
they are merely one mecthod, and often a rough and ready method of
finding out the truth. They have nothing holy or sacred in thera. They do
not olaim & divine origin like the Bible, the Koran or tho Vedas to quote
m{ Hon'ble friend Mr. Barma. But it may be said that it is true that the
rules of the law of evidence have their faults, but still they have been univer-
sally adopted in tribunals and it is 8 sound judiocial rule stare decisis. There
is no doubt something in that, and if every tribunal had adopted the rules of
evidence, I would admit there was a very great deal in it, But under section 1
of the Evidence Act the rules of the law of evidence do not apply to arbitration
tribunals, Now, my Lord, the men who preside over.arbitration courts are not
lawyers, they are not men trained in sifting evidence, they are just ordinary
laymen. Yet the law paya such respect to their decisions that it will not allow
the courts to interfere with them; it will not allow the parties any right of
appeal. I think from this it is olear that the Legislature admits that there are
other ways of arriving at the truth than by'a slavish adherence to the rules of
the law of evidence.”

The Hon'ble Dr. Tej Brhadur Sapru:—“My Lord, it is
somewhat an irony of fate .. e :

His Excellency the President :—* Will you be long, Dr. Bapru ?”

-. ' The Hon’ble Dr, Tej Bahadur Sapru :—* No, my Lord, I will
take only B or 6 minutes.

“It is somewhat an irony of fate that we, Indian lawyers, should feel proud
of British. jurisprudence, while true born Englishmen should have to find
fault with their own, - When I heard Mr. Kincaid finding fault with English
jurisprudence and referring to Fronch jurisprudence, Italian jurisprudence
and Russian jurisprudence,—probably he did not refer to Russian jurisprudence,
I was wondering-whether Mr. Kincaid would not after his retirement go to
Parliament - an glay the rfle of Bentham and ask English' Judges and
juries to revise and to throw away all their inherited rules of evidence and
aocept his own ideal of the law of evidence. I am old fashioned enough to
think that the rules of evidence which have been framed by Bnglish lawyers
are based on accumulated human experience, and that if there is occasion for
the observance of those rules in  ordinary oases in India, there is the still

eater occasion for the use of these rules in cases of this scharacter where
nkly and avowedly you are not ado%ting judioial form.

“ My Lord, I will content myself by reading to your Lordship & passage

" from a book which probably represents more or less either the ideas or the
" wighes of the Hon’ble Mr, Kinosid on this matter. A learned legal writer
-(Mr. Carter) says :— -

¢ A method of trial, where witnesses in our senre are m'elg if ever called, may do its work
well ‘enongh in & small community where everyb::‘{ knows what everybody else is doing ; Lut
these primitive conditions did not last for ever, and when they chaoged, the position of an
socused person must huve been; sccording to modern notions, extremely harsh and difficult..
He was not permitted to call witnessess, Queen Mary is said fo bave ¢ irected the julgeo ta
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allow prisoners to call wiluerses in felony ; bat t!is was reparded as an indulgence, the rulin¥
being that witnesses were not to be heard sgaiust the Crown, even in falony, and if sucl

witnesses were called, they were not sworn, Before the great Civil War the following were the:

feutures in which a criminal tria] differed from u eriminal tris] of to-day : —
(}) The prisoaer was confined moro or less socretly and oould not prepate his defenoo.
He was examined and his cxamination taken down and used againat kim.

{2) Ha had no notice of the evidence which was going to be produced againat hiwm.

(3) He had no conueel eitber before or at trial, ;

($) Thero were no rules of evidunce av we undorstand them. ‘The witnessos were not
necessarily coufronted with the prisoner, mor were originals of documents
produced, tho confossions of accomplicss were not only admitted, but were
regarded as spocially cogent, :

(6) The prisoner was not allowed to call witnesses on his own behalf; had he been
permitted, he could not have done sc with effect; for he eould not find ot what
evidence they would give, or procurc their attendauce. In later times they
were nol examined on outh even if they were called.

After the Civil War some improvemsots were maade, In 1805 porsons indicted for
high treagon or misprison of treason were to have & vopy of the indictment five days before
triz]l and to have oounsel and witucsses upon cath.’

“If all the arguments of Mr. Kincaid aro to prevail, we must be prepared
in the year 1919 to go back to the times before the great Civil War.”

The Hon’ble Mr. V. J. Patel i—* Your Excellency, in this disous-
sion one is likely to luse sight of the main amendment that is for the consi-

deration of the Council, and it is that I do not want this Council fo say that
the investigating anthority shall in all cases be bouud tu follow the rules of
evidence ; all T want is that thoy shall pay attention to the rules of evidence.”

The motion was put and the Council divided as follows :—

Ayec-—-IG. . Noea—34.
M & T - His Excelloney the Commander-in-Chief.
The Hon’ble ;rr Gsxn]iad]:: :jl;;tnnus. The Hon'ble Bir sc::de Hi;}.
noon AR . ,  S8ir aran Nair,
» »  Rajaof Mahmudabad. :: o Bir George Lowndes.
- , ,,  8ir Thomas Holland,
non Dr. T. B, 8apru. ) Ir 1hom 0
Pandit Madsn Moban Malae | » v D William Vincent,
w o » an adan » »  Sir James Meston,
viys. w »  Sir Arthur Anderson.
» »  Mr 8. Bustri, » »  Sir Verney Lovett.
» »  Mr B.N. Barma. " » MrH F. Howard.
o Mr. V. J. Patel, " " ]S&r JAa.mle{u lI)nBoulsy.
»  »  Me M. A Jignsh, "% Me W, M. Hailey,
w - n  Sit Fazalbhoy Carrimbhoy. w s Mr. H. Sharp. )
» ° »  Masharaja Sir M. C. Nandi. w v MoBAMut
‘ . , ,»  Major-Genera!  Sir ~ Alfred
»” " Kbsn Bahadur Mian Mubam- ) Bingley
wad Shafi. Sir Godfrey Fell,
5\,  Sarder Buodar Singh. 2 MrF.C. Rose.
» »  Mr G.S. Khaparde. » o» Ihﬁir- % Hd- léeegvev-
Rai B. D. Shokul Babadur. »n o » 2. Do de B, Dray,
»n» : - , .  Lieutenant.Colonel R, E.
o » Mr, K. K. Chands. ’ Holland.
» s Bu -General W, R.
dwards.
" »  Mr G B, Clarke.
w »  Mr H, Monorieff Smith.
R w w»w Mt C,A, Barron,
w  »  Mr.P. L Moore,
w »  Mr.T. Emerson,
' » s MrE. H, C Walh.
w »n  Mr C. A Kincaid,
o » - »n SirJobn Donald.
N w »  Mr P J, Fagan, .
. s Mr. J.T. Marten.
i » o  Me W.J Reid.

o g . : Fowooome Mr. W. F. :Rice.“
-, The amendment was therefore negatived.- 3
[The Couneil adjourned till 5-40 ».x,]

6-7 r.u,
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The Hon'ble Mr. G. S. Khaparde:—*“The amendment which I
wish to move, your Excellonoy, reads as follows :—

“That in clanse 25(6) for the words ‘ wnay if it thinke fit’ the word ‘ghall’ be sobsti-
tated.’ -

Clause 25(5) at present rung:— -

‘On the comyletion of the inquiry, the investigating authority shall report in writing
to the Local Governmont the conclusions at which it has arrived, and may, if it
thiuks fit, adducé reasons iu sapport thareof.’

“ For the words ‘ may, if it thinks fit’, I would propose to substitute the
word *shall.’

“ This, I take it, will not do any injury to any ono, because Lhis report will
be intended for the Liocal Government and the Looal Government would like,
I believe, to have all such reasons as the investigating authority may think fit
to put down. Bo I wish to substitute tha word ‘shall’ for the words ¢may,
if it thioks fit'.”

The Hon’ble Sir William Vincent :—*“1 am prepared to accept

* this amendment on behalf of the Gavernment.”

The motion was put and agreed to.

' Tho Hon'ble Mr. V. J. Patel :— May it please your Exoellency,
I beg to move that o clause 25 (5) the following be added :—

¢In euch oonclusions the investigating authority shall stato olearly whether or not, in its
opinion, the person ig or hae been actively concorned in sny anarchical or revolutionary move-
ment as alleged by the Local Government.’

“On a referonce fo clause 21 read with olause 25 your Exocellency will
find that the Local Government has to make an order against the person on
the ground that the man is coucerncd with any movement referred to in
section 20. The investigating authority should, I submit, on that information
clearly find whether the person concerned is or is not concerned in the move-
ment referred to in seotion 20 as alleged by the Local Goveroment, I do.not
for a moment est that the Local Government is bound to accept that
finding. All that 1 want is that the investigating authority should be required
to state olearly its finding as to this particular allegation.”

The Hon'ble 8ir William Vincent :—* My Lord, we believe the
objeot which the Hon’ble Member has in view is already met by the words of
the olause as drafted, but if it will satisfy his wishes I am quite prepared to
accept the amandment'in the following modified form. Perhaps the Hon'ble
Member will compare 1t,

*That to sub-olause b of clause 25 the following bo added : —

¢ In reporting such concusions the investigating snthority shall state whether or not, in
its opinion, the persoc in question is, or has been, actively concerned in any movement of the
natare referred to in section 20.’ .

The Hon'ble Mr. V. J. Patel :—“My Lord, this is allright; it
meets the requirements of my amendment.”

The amendment in the modified form was put and agreed fo.

The Hon'ble Mr. Kamini Kumar Chanda:—“I thick, My
Lord, this dispgges'of my amendment*® No, 126."

"0 That to plqunf'gii(l)‘ ,ﬂu following provision be added :—

¢ Provided that the investigating suthority shall first record ite finding as to whether 1t 1s satisfied that
the person in question I or bas besn actively concerved fn smeh ares in any movement of the pature referrsd
njnmh%,udingnitkmt»dhﬂdtbpmuhllhuvmdid‘qd.'
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His Excelloncy the Presidert:—*You do not wish to press
your ameundment.”

d’i‘he Hon’ble Mr. Kpwini Kumar Chanda:—No, my
Lord. ”

The Hon'’ble Rao Bahadur B, N. Sarma —*In view of the
acceptance by Government of amendment No. 112, I beg to withdraw my next
amendment.* "’

The amondments were by leave withdrawn.

The Eon'ble Mr. Kamici Kumar Chanda :- “My lord, 1
beg to move--~

¢ That iu olause 25 (6) for the word ‘ may’ the word  shall / be substituted.’

His Excellency the President :—"The word ¢ may ’ occurs three
times in that sub-clause. Which one do you mean ?"

The Hon'’ble Mr. Kamini Kumar Chanda :—“1 mean the
‘may ' in the last line ¢ and on such a recommendation, the Local Government
may extend the duration of the order accordingly ". .

“T woald propose that inatead of the ¢ may ’ there the word ‘shall * be sub-
stituted. ”

.The Hon’ble 8ir James DuBoulay :—" There is some difficulty
in understanding which of the various ‘ mays * My. Chanda refers to .

His Excellency the President :—*The Hon'blc Member means
the * may ’ in the second Iast line.”

The Hon’ble Sir James DuBoulay :- * It seems to me that this
would prevent the Local Government from letting & man go, though the
investigating authority had not completed its inquiries or come to any con-
olusion, the Local (tovernment had independently made up its mind that
thoredwere not sufficient groundsfor taking action against the person ocon-
cerned.

“We are therefore not prepared to accept this amendwent.”
The motion was put and negatived.

The motion tbat clause 25 as amended by the Selest Committee and as
further amended stand part of the Bill was put and agreed to.

* The Hon'ble Sir William Vincent :—* My Lord, I move that
clause 26 as amended by the Select Committee stand part of the Bill.”

The Hon'ble Mr. Kamini Kumar Chanda:—* ﬁy Lord, I
beg to move the following amendment :—

“That ia olause 26(Z) for the words ‘ may discharge’ the words ‘if the report shows
that such authority is not ratisfied that the person is or has been actively concerned in such
area in any movement of the nature referred to in section .20 shall discharge’ and for the
words ‘ or may make’ the words ‘ and in other cases may make ’ be substitated.’

* The sub-clause will then read like this:—

.. % On receipt of the report of the investigating authority, the Local Government, if the
report shows that such authority is not setisfied that the person is or has been acti vefy oon-
_oerned .in. such ares in any movement of the nature referred to in seotion 20, shall discbarge
the order mado under section 21, &nd in other oases may make any order which is authorised
by that wection.” * -

& That in clause 85{6) tL. word * If * be deleted and for the words ‘has not completed ' the words *shall
complete ' be nnbuituh& and the words * from ruch authority * to the end of the sub-olause be deleted.’

5'“ .M,
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The Hon'ble Sir William Vineent :—" My Lord, I have atlempt-
ed to explain to this Council more thaa onc: that the investigating authority
is not a Judicial body. The effect of the Hon'ble Member's amendiwent would
be to make the decision or the opinion of the investigating authority a mandate
to the Goverument. ‘Well, thut is exactly what is not contumplated. I csan
assure the Council that in %9 cases out of 100 the opinion of the investigating
authority is accepted, and if Hon'hlo Members have tuken the trouble to
withdraw from the table a copy of & ciatement which I laid thereon showing
the action taken on roporls by advisory committecs recently, they will sec
that it entirely bears out what I say. But thers are exoeptional cases in
which Guvernment does not accept the viows of the Committeo. There may
be and have becn such oases, but :part from this the matter is really one of
principle. The responsibility for releasing these men or keeping thera under
restriotion is the Exeoutive Government’s.”

The Hen'ble Mr. Kamiri Kumar Chanda :—“I do not quite
a}»preciate the object of this arrangement. Why then have this authority at
all? If the finding of the authority is to bave mo weight, you might as well
not have this authority.”

The motion was put and negatived.

The Hon’ble- Mr. G. S. Khaparde :—“My Lord, I withdraw

my amendment—

“ That in clause 26 (Z) for the word ‘may’ the word ‘shall’ be substituted and after
the words ‘section 21 the words *if the investigating authority has so recommended ’ be
inserted and for the word ‘or ' the words ¢ and in other cases ’ be substitated.” '

The amendment was by leave withdrawn.

The Hon’ble Rao Bahadur B. N. Sarma:—*My Lord, I
withdraw my amendment—

rd: That‘;l in l‘:hl;“z 26 (1) ior vzhe words from ‘or may make’ tothe word ‘eection” the
words ‘and shall do so, if the investigating anthority reports fayourably to the ns
acoused * be substitated.” d y P d pne

" The amendment was by leave withdrawn.

The Hon’ble Mr. V. J. Patel:—“My Lord, I withdraw my
amendment—

“ That in clause 26 () after the words *is authorised by that ssotion’ the words ‘and
justified by the report ’ be inserted.”

The amendment was by leave withdrawn.

The Hon'ble Mr. G. 8. Khaparde :—* I beg to move—

. “ That in proviso (s) to clause 26 () after the words ‘ that authority ’ the words * and
ita reasons therefor * Le inserted.”

“This is a very small amendment. If the proviso remains as it is, the
investigating authority might only give their conclusions but not the reasons
for those conclusions, and I make it necessary that they should state the
reasons for their conolusions, and that is all.”

The Hon'ble 8ir William Vincent :—“ My Lord, the Hon'ble
Member described his amendment as & small one, and 1 have heard him
describe other.amendments in the same words. The effect of it, however, will
be to make it incumbent on the invecﬁgatinfa authority to disclose to the
person whoee oase is under investigation the whole of the information given
:g:eirnuthim. Well, I have been at some pains on various occasions this

noon to explain fo the Oouncil what that means, It olearly involves
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oxposing persons who Lave given informalion to Governmeunt to the danger of
immediato assassination. I amw a little surprised that my friend the Hon’blo
Mr. Khaparde should seck to place persons who have assisled Government in
that dangerous position. I amn afraid that T must oppose this amendment.”

The amendment was by leave withdrawn.

o The Hon’ble Rao Bahadur B. N, Sarma :—“ My Lord, I begé&-53r.s.
move ;~—

“That in clause 28 (2) for the words ¢ on whick it wuzs made’ the words ¢ of the order
made noder section 21’ be substituted.”’

 The clause would'read thug-—

“No order made under eub-section () shall cootinue in forco for more than oue year
from the date of the order made under section 21.”

“It is & matter of some importance beosuse if the order is Lo be in foree for
one year from the date.on which . . . .

“The Hon'ble Sir William Vincent:-*“May I interrupt—
werely to save time—to inform the Hon'ble Member that I am prepared to
accept the amendment ? "’

The motion was put and agreed to.

The Hon'ble Rao Bahadur B. N. Sarma :—“I beg to move—.
“ That to clauso 26 (8) the following he added :—

“The Local Govornment shall pass its jorder on the report within u weck from the
receipt thereof and the interim order shall remain in force till then.”’

“The first part was intended to curtail as far as possible the period during
which an interim order should have becn in force against the accused ; but - -
in view of the modification of olause 2, which was acoepted by the Govern-
ment, I do not press this part. '

“But I submit the second part may well be accopted, because I think
the recommendation of the investigating authority to extend the period of
the order passed under section 21 woulg ordinarily be confined to the date on
which they may make their recommendation. Supposing one month expires
and the period provided for in clauso (6) expires, it would take some time
for the Government to pass their orders on the roport. There is no provision
as far as I oan see—I speak subject to correotion--there is mo provision for
the extension of the order. I therefore say that tho interim order shall remain
in force till then, But it is really immaterial whether the, Government accept
or not.”

The Hon’ble Sir William Vincent :—“ My Lord, the Govern-
ment have no objection to this amendment, but I hope the Hon'ble Mem-
ber sees the effeot of his proposal: it will allow the Government to koep
an order in force indefinitely, and I am not sure that this is what he intends,”

'The Hon’ble Rao Bahadur B. N. Sarma:—“I will notssru.
press the amendment, my Lord. It would have been necessary if wy other
amendment had not been accepted.”

" The amendment was by leave withdrawn.

" The Hon'ble Mr. Kaniini Kumar Chanda :—* My Lord, I
beg to move— .
o “‘v,’l‘l‘ut in olause 26 (3) after the words ‘ again make ’ the words ‘s reference to the

investigating authority and the same prooedure as laid down in the foregoing sub-clauses of
this secvion shall mutabis mufandss bo observed * bo inserted and the rest of sub-olause Lo

deleted. 7.
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“The clause would then read—

.. “On the expiry of un order _mada under sub-seotion (1), the Local Government may, it
it is satisfied that such a courre is ncoessary in the interests of the publio safety, again make
a reference to tho investigaticg suthority wnd iho same procedurs us is laid down in the

- foregoing sub-clauses of this eection shall mulatis mutandsis be observed.

The Hon’ble Sir William Vincent:—“My Lord, I am
afraid I am not prepared to accept this amendment as it stands, but I lope to
bo able to meet to & great extent what the Hon'ble Member secks in connec-
tion with an amendment to be moved by the Hon'ble Mr. Shafi lator.”

His Excellency the President :—" Do you accopt this arrange-
went, Mr. Chanda? ”

The Hon'ble Mr. Kamini Kumar Chanda :—*Yes, my Lord.”
The amendment was by leave withdrawn.

The Hon'ble Mr. G. S. Khaparde :—* My Lord, I will await the
result of the amendmeuit to be moved by the Hon'ble Mr. 8hafi (No. 139) before
moving mine,”

The Hon'ble Rao Bahadur B. N. Sarma :—*“I will do the

same, my Lord.”

The Hon’kle Khan Bahadur Mian Muhammad Shafi:—
“My Lord, I beg to move—

“That in clause £6, sub-clause (4) Le deleted and the following be inserted as a further
proviso to sub-clause (3) :—

“ Provided, further, that before en order is mede under this sub-seotion, a copy thereof
shall be furnished to the person concerned, who may submit to the Looal Government a
representation in regard to such ordor. Any sach representation shall be forwarded by the
Local Govornment to the investigating aunthority for inquiry and report, and the investigating
authority, after inquiry conducted in accordance with section 26, ehall report thereon, snd
the Local Government shall consider the report of sach authority.”

““ As I understood the Hon'ble the Home Member to say that he ~was pre-
ared to accept this amendment, I need not take up the time of the Oouncil in
Xisoussing the reasons for which I move the amendment. ”

The Hon’ble Sir William Vincent:—*I am prepared to acospt
the amendment, but there is a small change in the wording and perhaps, as
other Hon’ble Members are interested in this matter, I might read it out :—

“Provided that before an order is made under this sub-section, a copy of the order
which it is proposed to 10ake shall be furnished to the person concerned, who may submit to
the Local govemmant, a representation in regard to such  order. Any such representation
shall be forwarded by the Looal Government to the investigating autbority for enquiry and
report, and the investigating authority, after inquiry conduoted in accordanco with section 25,
shall report thereon, and the Liocal tovernment shall consider the report of suoh authority.”

The Hon'ble Khan Bahadur Mian Muhammad Shafl :—
“ I am satisfied.”
The motion as amended was put and agreed to.

The Hon'ble Rao Bahaduth. N.d SanP?h 5-« My Lord, this
s dm i 18 the amendment to olause 26 (3)
d.:.T-oa:.(m:d ml»: m ot mw“_d " the following proviso be added :—

“Provided that when an order was passed under section 268 (Z) which is not supported by
the conclusion of the investigating authority under section £5, an order ehall be passed under
this clause only after reference to the investigating suthority and on the strength of its
oconolusions,”

® Soo page 892, snpra.
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‘T4 i3 also referred to in amendment No, 140 which runs as follows: ~

“That to clanse 26 (4) tho following i3 added :— and pags orders in accordance with its
conclusions.’ ) :

“Y @ not with to speak on these; I mercly ask your Lordship fo put
them. I do not wish to withdraw thom. T wish to put the last portion of
amendment No, 138 ; that the Government are not going to allow the investi-
is‘;lating authority’s conolusions to be final. I do not want to say anything about

at.”

"Tho motion was put and negatived.

His Excellency the President :— May I iuquire if Mr. Chanda
anq!:_Mr. Khaparde wish to put their amendments Nos. 136¥ and 187t ?

The Hon'ble Mr. Kamini Kumar Chanda :—“ No, my Lord.”
The Hon’ble Mr. G. S. Khaparde :—* No, my Lord.”

. His Excellency the President :—*“ Amendment No, 140 automa-
tically drops following the fate of No. 188. The question is that clanse 26,
?&1 ﬂsix}}ende by the Select Committee and as further amonded, stand part of the

The motion was put and agreed to.

The Hon'ble Sir William Vincent:—“My Lord, I move that
clause 27, as amended by the Seleot Qommittee, stand part of the Bill.”

The Hon'ble Mr. Kemini Kumar Chanda:—“I wish fo
move & small amendment to this, my Lord, that in olause 27 after the words
¢ punishable with’ the word ‘simple’ be inserted. I say, my Lord, that
disobedience to an order under this Part should be punishable with simple
imprisonment in accordance with seqfion 188 of the Indian Penal Oode which
says: . Whoever knowing that by an order promulgated by & public servant
lawfully empowered to promulgate such order, he is directed to abstain from
a certain act, or to take certain order with certain propert;y ‘in his possession
or under his management disobeys such direction shall, if such disobedience
causes or tends to cause obstruction, annoyance or injury, or risk of obstruction,
annoyance or injury, to any persons lawfally employed, be punished with
simple imprispnment for a term which may extend to one month, Of
course, there is another olause of the same section which says ‘and if such
disobedience causes or tends to cause danger to human life, health or safety, or
causes or tends to cause a riot or affray, shall be punished with imprisonment
of either description for a term which may extend to six months or with

fine . . . .

“ My submission, my Lord, is that in accordance with the earlier part of
the same section the sentence should be simple imprisonment.”

The Hon'ble Sir William Vincent :—* My Lord, the punishment
under gection 188, Indian Penal Code, where disobedience to the order promulgat-
ed causes or tends to cause danger to human health, life or safety or causes or is
likely ‘to cause a riot or affray, is imprisonment of either description for six
months; and I submit that a person who disobeys an order under the law, which
is directly conneoted with a movement against the publio safety, certainly
deserves no more consideration.” ' '

‘@ That aclaase 30 (3) sfter 'the words “again make™ the words “a reference to the investigating

suthority and the saine proceduse as is lsid down in the foregoing sub-ciauses of this section shall mulatis

mutandis bo obeserved " be inserted and the rest of sub-clause be doleted.
t That iu olanse 26 (3) after the words “ again make” the words ““on a fresh reference to the investigat-
ing authority # be luserted.

6r.u,
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The Hon’ble Mr, Kamini Xumar Chanda :—*“Butin some
cases under soction 188 of the Indian Penal Code the punishment is simple.”

The motion was put and negatived.

The Hon’ble Mr. V. J. Patel :—* My Lord, I beg to move—

“ That in olause 27, for the word ‘ six months ’ the words ‘three months’ and for the
words ‘ one thousand rupees ’ the words ¢ five bundred rupees ’ be substituted.

“ 1 am sure my Hon'ble friend, ihe Home Member, is aware that there is
some feeling on the subject, and 1 trust the Government will consider this
favourably.”

The Hon'’ble Sir William Vincent :—“ My Lord, I am willing to
acoept the Hon’ble Member’s amendment in so far as it relates to the amount
of fine, because as far a8 I know thero have been no cases in which fines exceed-
ing fivo hundred rupees have been imposed. If it wonld meet the Hon'ble
Member in any way to have the amendment framed in the following words,
1 am quite prepared to accept it :—

.- *“That in clauso £7 for the words ‘ one thounsand rupees ’ the words ¢ five hundred rapees ’
be substitnoted.”

The Hon'ble Mr. V. J. Patel :—“ My Lord, it is all right so far
as it goes ; I bave no objection, it may go in.”

The amended motion was put and agreed to.

The motion that clause 27, as amended by the Select Committee and as
further amended, stand part of the Bill was put and agreed to.

The Hon'ble Sir William Vincent :—“ My Lord, I move that
clauso.28 do stand part of the Bill.”

The Hon’ble Rao Bahadur B. N. Sarma :—“I move, my
Lord, that in clause 28 after the words * District Magistrate’ the words ‘or
Sessions" Judge®’ be inserted. This clause deals with the forfeiture of security
bonds, and I submit that, inasmuch as the question is one of some importance
power may be conferred upon Sessions Judges also because after all the choice
of the Bessions Judge lies with the Local Government. I only enlarge the
acope and the sphere from which the choice should be made, and I hope the
Government will be able to accept it.”

The Hon'ble Sir William Vincent :—"My Lord, I am afraid I
must oppose this amendment. It is clearly not in accordance with ordinary
practice. The enforcement of bonds is & matter for the District Magistrate
rather than for the Sessions Judge. The bond here is imposed or taken on the
motion of an executive authority and the enforcement and realisation of it
should be entrusted to a Magistrate."”

The motion was put and negatived.

The motion that clause 28 stand part of the Bill was put and agreed to.

The Hon'ble Sir William Vincent:—* My Lord, I move that
clause 29, as amended by the Select Committee, do stand part of the Bill.”

The Hon'ble Mr. V. J. Patel :—“ My Lord, I beg 'to move that

_in olause 29 for the words ¢ Looal Governinent * wherever these words ocour in

the said clause, the words ¢ Chief Justice’ be substituted. To putin two
words, the" amendment means that the power to appoint the investigatin

* authority should be vested in the Chiof Justice and not in the Local

Qovernment. The reason is this, my Lord, that it is the Local Government
who makes the first order, the interiin order ; it is the J.ocal Government
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who lays information before tho investigating au thority ; it is the Local Govern-
ment under the clanso as it stands who appoints the investigating aulbority ;-
it is the Local Government who has to receive the report of the inveatigating
authority and it is the Jiocal Government, finally, that is to docide the fate of
theman, I therefore submit that so far as the investigating authority is con-
cerned, it must feel that it is 1o somo extent independent of the Local Govern-
ment, For these reasons I move thisamendment. I trust tho Hon'’ble Member
will accopt it.”

The Hon’ble Sir William Vincent :—“ My Lord, I regret that I 6-10 ».x.
ocaunot think of accepting this amendment. The actionis in this case taken
by the executive Governmont and the responsibility is that of the exeoutive
Government. There is no reason why the Chief Justice should be placed in
the somewhat awkward position which the Hon'ble Member propeses. The
procedure proposed under the Bill for the investigating autgority is mot
judiciel ; that is a point which we have attempted to make clear from time to
time; indecd, I doubt whether the Chief Justice would be in a position to
appoint the investigating authority. Frommy experience 1 believe also that
Chiel Justices would be the first to object to the proposal which the Hon’ble
‘Member makes, which would have the effect of mixing them up with executive
proceedings of this character.”

The Hon'ble Mr. V. J. Patel :—“I am sorry, my Lord.”
The motion was put and negatived.

The Hon'ble Mr. Surendra Nath Banerjoa :—“I beg to 6117~
move, my Lord—

*That in clause 29 (2) for the words ‘one shall be a person’ the words ‘two shall be ~
persons’ and for the words ¢ a person ’ the words ‘an Indisn’ b substitated.’

“ My Lord, the amendment is somewhat eryptic. The seotion refers to the
constitution of the investigating authority; it says that the investigating
authority shall consist of three persons; the status and character of two
persons named in the clause are mentioned, 7.e., to sag ono shall be a judioial
officer not below the rank of a Bessions Judge, and the other a non-official ;
hut who the third is to be is not defined. I want to make the personnel of the
investigating aathority dofinite, and I suggest that two of the members of the
investigating authority shall be officers not below the rank of Distriot and
Scssions Judges and the third shall be a nori-official indian, My Lord, we have
some experience of these boards in Bengal, and, I believe, the suggestion that
T have made is a suggestion that is generally followed in the constitution of

these boards.

“T remember the work of one hoard. A dacoity took place not very far
off from the place where I lived and the president was a District Judge.” He
was & High Court Judge for some time. There were two other members,
and one was a retired ﬁigh Court Judge. The Hon’ble the Home Member
probably knows him, Dewan Bahadur Hari Nath Rai, The other member
was a non-official. I know another investigating board and the oonstitution
was upon the same line, These tribunals gave satisfaction in the performance
of their duties. Inasmuch as you have that experience I'want to .embody it in
the Bill, Having regard to the facts I have mentioned I hope my Hon'ble
friend will see his way to accept this small amendment ; it does not in any way
iuterfore with the scope of the Bill.” :

The Hon'ble Mr. V. J. Patel :—“My Lourd, I am sorry that I
have to oppose this amendment. I know that the Hon'ble the Home Member

will try to accopt it.”

The Hon'ble 8ir William Vincent:—“I can assure Mr, Patel
that I will not force it on the Council.” :
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The Hon'ble Mr. V, J. Patel:—“That is my view. I am not
in favour of an Indian being on the investigating board, because we Indians
do not hold ourselves responsible for the passing of this measue, I think no
Indian should serve on these investigation boards.”

ti3rx.  The Hon'ble Sir William Vincent:—“I was very pleased to
hear from the Hon'ble Mr. Banorjea that the investigating authoritics or
advisory committees that he mentioned do give such salisfaction. It was
the more gratifying to me becausc some of the remarks which have besn made
from time to time in this Council indicated thal they were of no use. We
have now cogent evidence from a non-official member of this Council as to the
value of their work. I am quite prepared to accept the nmendment of the
Hon'ble Member providing that the members of the authority shall be
judicial officers. I would ask the Hon’hle Member not to insist on a statutory
condition that one member should be an Indian as it is inadvisable to make
these raoial distinotions in & Statute. I will ask the Hon'ble Memnber, if he
will take it from me, that we will issue instruotions to Local Govornments that
one Indiau shall certainly be on the boards.”

i t'l‘he Hon’ble Mr. Surendra Nath Banerjea :—*I accept
at.” ' :

The motion* was put and agreed to.

The Hon'ble Mr. V. J. Patel :—* I beg to withdraw the amend-
ment—

‘That iu clause 29 (8) for the words ‘ one shall be a person having held * the words
‘two shall be persons baving beld ’ be substituted.’ ’

The amendment was by leave withdrawn.

The Hon'ble Mr. G. 8. Khaparde :—“ I beg to withdraw the
amendment— . ’ 4
“That in clause 29 (2) for the words ‘ and one shall’ to the end of the sub-clause the

words ¢ the remaining two shall be practising pleaders of not lees than 10 years’ standing® and
ot in the service of the Crown of India ’ be substituted.’ ”’

The amendment was by leave withdrawn.

s15:x. The Hon'ble Rao Bahadur B. N. Sarma:—“I beg to
move the following amendment :—

*That in clause 28 (8) for the words from ‘and one’ to the word ¢ India ’ the words
‘ the remaining two being elected by the non-ofticial members of the Legislative Council from
among the electad members’ be substituted. ’

“ I want one of the mombers of the investigating authority to be a judicial
officer and that he should be associated with the members of the local Council
elected by it. My object is that this may inspire confidence in the public, that
if the administrative machinery to be devised by the Government should consist
partly of elected members of the Council, who may bo chosen from among a
panefor otherwise selected, it would iuspire confidence in the public. 'Ishe
elected men would be responsible to the votcrs and publio safety would be

promoted. ”

¢17ru. 'The Hon'ble Sir William Vincent :—*“I think the Government
would be in some difficulty in this matter if they accepted this amendment.
We have heard Mr. Patel say that-he was quitc unwilling that any member of
the investigating authority should be an Indian. In what position would the
Government be left in the matter? I do not think also that the Hon'ble Mr. Sarwma

*That in clause 20 (3) for the words 'ona' shall be & peraon’ the words ‘two lhallbopeuou‘ be
mblﬂtM. !
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cau have thought of the burden he was placing on the panel of members
selected from the Yrovincial Oouncil. I suggest it would bo unwise for the
Council {o impose on non-official members a burden of this kind without
consulting them.”

The Hon’ble Rao Bahadur B. N, Sarma:—“I hLave not
said that the gentlemen solectod should be Indians, they may be.”

‘he Hon'’ble Sir William Vincent :—* They have to be elocled
mombers,”

The Hon'ble Rao Bahadur B. N. Sarma :— They way be
Europeans?”’

' The Hon'ble Sir William Vincent :— Am I to understand
that the Hon’ble Momber intends to selest members like Mr. Hogg or Mr.

Ironside.”

The Hon’ble Rao Bahadur B. N, Sarma :—I am cerfain that ¢-19 r.x.
if Mr, Hogg or Mr. Ironside worked on the Provincial Council, there would not
be very much difference in many essential points between them and their
Indian colleagues. I have not suggested that thc members who aro to sit
should be Indians, so there ought not to be any diffioulty. As regards the
scoond point raised by the Hon’ble the Home Member asto the burdon that
would be thrown on non-official members, if they arc to be responsible men,
if they choose to represent their country, they should take over this burden
and to suppress revolutionary and anarchical movements, should help the
Government by their presence on these bodies and by their co-operation. I
thintic no:;-oﬂloials should be glad if the Government imposed this burden
on them "

The motion was put and negatived,

The Hon’ble Mr. V. J. Patel :—“ I beg to withdraw my amend-
ment—

 That in clanse 29 (£) for the words ‘one shall bo-a perssn not in the sorvice of the Crown
of India’ the words ¢ two shall be pleaders boing mou-offisials and practising for not less
then ten years’ be substituted.’

The amendment was by leave withdrawn,

The Hon'ble Mr. Kamini Kumar Chanda :—*“1 beg to move g.90 r.x,
the following amendment :—

* That in oluuse 29 () for the word ‘one’ the word ‘two’ be substituted and after
the words ‘in India ’ in {he same sub-olause the words ‘ selected from a panel of six porsons
pominated by the Provincial Legislative Coancil ’ be inserted.” *’

The motion was put and negatived.

The Hon'ble Mr. V. J. Patel :—“1 beg to withdraw my amend-
ment—

That in clause 20 (2) for the words ‘one sball bea person not in the service of the
Crown in India’ the words ‘ one ‘sball be a pleader being a pleader and practising for uot leas .
than tén years ’ be substituted.” ” .

The smendment was by leave withdrawn.

. *The motion ‘that clause 29, as amended by the Select - Committee, and
as further amended, stand part of the Bill was put and agreed to.
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The E- n’ble 8ir William Vincent :— My Lord, I move that
olauso 30, s amended by the Seleot Committee, do stand part of the Bill.”

The Hon’ble Mr. Kamini Kunmar Chaanda :—* My Lord, the
amendment thnt I wish to move reads thus :—

*That in clause 80 (/) after the words ‘thinks fit’ the words ‘from a panel of
twelve persons nominated by the Legislative Council* be inserted.’

“ My Lord, this stands on a different footing, and I hope this will appeal
to the Hon’ble the Home Member.”

The Hon'’ble 8ir William Vincent :—“ My Loxd, I really do
not think that the Hon'ble Member ever expected that we would adopt this
amendment, and I believe that a panel such as he proposcs would be most
upsuitable in every way. Visiting Committees will be appointed for different -
oentres to report upon the welfare of persons under restramt, There may be,
1 hope there will not be, unless conditions become bad, but there might be four
or five different committees in one province in different parts because the
members of the Visiting Committees shouid live near tho places of interu-
ment 8o as to be able to look after the welfare of the individuals whom they
are to visit, and it might be quite impossiblo to get suitable people living in
the vicinity from the panel chosen by the Legislative Council. Even if it was
in accordance with the Government iden of the coustitutional position that
the Legislative Council should take an authoritative part in a purely exeou-
tive matter of this kind, a panel of 12 would not be sufficient .o

The Hon'ble Mr. Kamini Kumar Chanda :(—*In that case
you might increase the number. Make it 30.”

The Hon'ble Sir William Vincent :—* 1 have taken the amend-
ment as it is put forward.”

The motion was put and negatived.

The motion that clause 80, as amended by the Select Committee, stand part
of the Bill was put and agreed to.

The Hon’ble Sir William Vincent:—“My Lord, I move that
clause 31, as amended by the Beleot Committee, do stand part of the Bill.”

The motion was put and agreed to.

“The Hon'ble Mr. V. J. Patel :—“ May it pleasc your Excellency,
I beg to move that Part III be deleted.

“ Xour Excellenoy, about the provisions of this Bill, the less said the
better. After hearing, my Lord, law bound to say that after three days'
hard work I have now fully realised, considering the determined attitude of
Government not to yield an inch of ground on any essential particular, that
it is hopeless to expect anything in the direction asked for by this ameud-
ment. I therefore formally move the amendment and leave it to the good
sense of this Council.”

The Hon'ble Mr. Kamini Kumar Chanda :—* My Lord, I
have nothing more to add to what my Hon'ble friend Mr. Patel has said. I
bave taken a vow not to speak any more to-night.”

The Hon'ble Pandif Madan Mohan Malaviya :—* My Lord,
I support-the amendment which has been moved by the Hon’ble Mr. Patel.
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My ord, I would like, if T may, once more to try to point ovt to the Govera-
went that {hers is no necossily for enacting ~ch & piece of legislation as is
provided for in Part ILL, and secondly, that it is not right that it s'ould be so
enacted, My Lord, this Part proposes to substitute executive [or judicial
authority in dealing with cases w nic}: aré contemplated to be dealt with nnder it,
Bection 88 suys thav tho Governor General in Council is to make a declaration,
if he is satisficd of the faot, that in the whole or any part of British India
anarchical or revolutionary movements are being promoted and that sobeduled
offences in counection with such movements are prevalent to such an extent as
to endanger the public safety, by a notification in the Gazelte of India, and
that, thereupou, the provisions of this Part shall come into force in the area
s{:eciﬁed. Subsoquont to that if, in the opinion of the Local Government,
there are reasonable grounds for believing that any person has been or is con-
cerned in suoh area in any scheduled offence, the Local Government may wake
in respect of such person any order authorised by ssction 21, and may further
by order in writing direct—

(a) the arrest of any such person without warrant ;

(b) the confinement of any such person in such place and under such
conditions and restrictions as it may epecify.

. “Now, my Lord, presumably the Local Government will have obtained
some information ; it will be in a position to say that it has reasonable grounds
for believing that a particular person has been or is concerned in any such
offenco as is mentioned here. Iresumably that information will have come
to the Local Government through the Police and its other exeoutive officers,
but not as tho result of a judicial investigation, It is proposed that having
obtained that information, the Local Government should have power to pass
an order of the nature mentioned in section 21, or any of the other orders
which are mentioned in the section. Under the ordinary prooedure which is
provided for in the existing Criminal Procedure Code, it 15 .open to the I.ocal
Government to send such a case to a Magistrate for investigation. My friead,
the Hon'ble Mr. Patel, drew attention to it in dealing with Part II of tais Bill.
Boction 108 lays down that—

‘ Whenever a Chief Presidency or Distriot Magistrate, or a Presidency Magistrate
or Magistrate of the first class specially empowered ty the Local Goverament in this behalf,
bas information that there is within the limits of his jurisdistion any person who, within
or withoat such limits, either orally or in writing, disseminates or attempts to disseminate,
or in any wise abets the dissemination of—

(a) any seditions matter, that is to eay, any matter the publication of which is puaishable
under section 124-A of the Indian Penal Code, or,

(%) any matter the publioation of which is punishable under section 153-A,
then suoh Magistrate may require such person to show cause why he should not be ordered
to execute & bond, with or without sureties, for his good behaviour for such period, nob
exceeding one year, as the Magistrate thinks fit to fix.’

“ Seotion 110 gives power to & Presidency Magistrate, District Magistrate
,and Bub-Divisional Magistrate, who, on recciving information that any person
ia 8o desperate and dangerous as to render his being enlarged without security
hasardous to the community. I submit, my Lord, that this provision would
"cover & oase such as the one contemplated in sectionn 32 and 83. It is the Local
Government which would send the case to a Magistrate to deal with. But it is
roposed in the Bill that the Local Government should itself pass an order.
},u there any justification shown for it? If the Local Government has obtained
.gome information which it is willing to place later on before an investigating
authority, what on earth can be the objection to the Local Government placing
_the same information before a Magistrate in the -service of the Government
for judicial investigation? Has tho Government lost oconfidence in its
Magistrates? Is there any justification for suggesting or implying that the
Goverament has any reason to suspeot the honesty, the integrity or the abilit
of the Magistrates who are serving the Government at present? If thereis
‘not, will anybody tell me why the investigation of 3 matter of the character
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we are disoussing should be taken out of the jurisdiotion of the Magistrale,
and entrusted to an investigating authority which it is proposed to constitute ?
If the matter goes bofore a Magistrate, the man has got all the constitutional
safcguards of Jiberty in having the cliarge or accusation which may be urged
against him properly, judicially tried. He hasthe opportunity of knowing who
his assailaut or acouser is. Ho has the opportunity of knowing what that man
has said against him, and bo will have t-lga opportunity of putling his evidenoe
to test by cross-examination by the help of a trained lawger. 1f the Magistrate
should pass an order against him, he would have the opportunity of taking the
matter to & High Court and getting tho verdict of tﬁgt Oov:t upon it. I
submit, therefore, that thero is no justification shown why any case which may
aris:ts under section 83 should not be left to be dealt with the ordinary regular
courts.

“My Lord, I want to make it clear that none of us for 2 woment wishes
that men who commit crimes shall not be dealt with in the most offective way
possible. As I have said repeatedly, these crimes injure my own countrymen
most, and I am anxious that none of them should injure themsclves or others
by indulging in them. Iam anxious and my friends are avxious that every
reasonable step should be taken to check and eradicate anarchical and revolu-
tionary aotivities and crimes, but we are also anxious that, in making that
attempt, preventible injustice shall be duly guarded against. 'That is the
whole reason of our anxiety for asking that judicial procedure and form
should not be replaced by executive authority and action. If the Bill is not
passed, it does not mean that the Government will be powerless to deal with
such orimes. There is provision in the existing law to enable them to do
80. And if it were shown, if it was proved by what has happencd in actual
cases that these provisions are insuffioient, that a proper snfficient effort had
been made by strengthening and improving the police, by appointing men who
could be trusted to sift evidence r d produce only evidence which was true,
there might be resson for streusthening the police, improving the judiciary
and taking such other steps as might be necessary to strengthen the judiciary.
But because in some cases the attempt tobind over or to secure persons who
might have been suspeoted of being implicated in crime or criminal movements
has failed, I subwit that does not afford any justification for putting aside the
regular procedure of courts and substituting executive authority for them, My
Lord, there have been cases of failure of justice in the past in the regular courts.
But I have not heard it suggested that because there were failuros of justice in
some cases, therefore the ordinary courts should give place to unjudicial, execu-
tive bodies and that they should be left to deal with cases. It is necessary to
realise the effeot of the procedure that is now proposed. It will be this that the
Looal Government, on receiving information against a man, may by a mere exe-
outive order deprive him of his liberty. My Lord, as my friend the Hon'ble Mr.
Jinnah has pointed out, as other lon’ble Members have pointed out, we do value
liberty. 'We oppose the Bill not because any of us is afraid that these provi-
sions of the law may touoh a Member of this Council, though one should not be
too sure that they would not. We oppose it because we have concern for
those who may fall victims to the exigencies of this procedure. The existence
of extra-judicial regulations; of repressive, drastic legislation, has sometimes
led to the eraployment of such provisions to the injustice of individuals, and
we are afraid that, if the proposed Part IIIof the Bill becomes law, it may lead
in many cases to irremediable injustice. Itis therefore that we are oftering our
stoutest resistance to the passage of this legislation.

“ My Lord, il has been said by gome that the impression oreated in
some quarters by our opposition to this Bill would be that we are not
sufficiently alive to our duty to our fellowmen to secure peace, order and
Eood government, I cannot believe that such a charge will be advanced

‘any one.who has a knowledge of facts. I hope ‘that our persistent
orta in "this Council and other Legislative .Councils -for years have
shown that we have been labouring earnestly, strenuously, prayerfully to
promote the . welfare of our fellowmen, and it is only that earnest
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desire to secure their welfare, Lo socure them from injustice, which leads us to
offer this opposition. Ou the othor hand, my Lord, there havo been many
instances in which T.ocal Governments have erred. That is also a ciroumstance
which we canuot forgot, cannot get over. 'l'he rules made under the Defence
of India Act gave power to Local Governments to adopt certain measures as
emergeney measures. Those powers have boen abused in more than one instance,
ry more than one Iocal Government. And we fear that if the powsrs now
proposed are given to Local Governments for thres years in times of poacc,
there is o danger of their being oxcroised to the injury of individuals. For
theso reasons I would once ruore ask the Government to consider the existing
provisions of the law and to be content with these provisions and to drop Part
11T of the Bill which is now beforo the Couuncil. I venture to repeat that T '
feel sure that, if that is done, there will be no injury to any public interest.
The apprehension that revolutionary. and anarchical crimes may be revived isan
apprehension affaiust which there are 1.any reasons and circumstances to be taken
into account. If theyshould be revived in any measure, then it will be the time
for the Goverument to consider and onact some special legislation, if it is
shown that the existing legislation is insufficient. My Lord, to pass in advance,
in apprehension of danger which may never arise, a piece of legislation whioh
subverts the existing system of justice, which takes away powers which are at

regent exercised by the judioiary, and puts them in the hands of the exeoutive,
18 an anowmalous, dangerous and an unwise procedure. I earnestly wish and
hope that the Government will yct see the wisdom of abandoning it."

The Hon'ble Mr. M. A. Jinnah :—“ My Lord, I will only quote ¢.40 r.x.
the words of a very great authority hefore I say auything more. In a very
famous case, which is known as %aniel‘s case, one of tho greatest jurists and
lawyers luid down three propositions : 4

*The first proposition is that no man can be imprisoned upon the will and
pleasure of any, but 8 bondman or a villein.

¢ The seoond proposition. If a freeman of England might be imprisoned at
the will and pleasure of the King, or by his command, he were in worse case

even than a villein, ‘
‘The third proposition. A freeman imprisoned without cause is civilly
dead.’

“ My Lord, the provisions of Part 1IT of this Bill will bring about this
result. %‘irat, the selection of the victim will be left to the plenary disoretion

of the bureauoracy ; secondly, my Lord, it means the negation of public safoty
and defence; and thirdly, my Lord, I say that it is poison to the commonwealth.

¢ My Lord, to ezuote the words of Lord Bhaw in that famous judgment to
which I have referred, this is what he says—

¢ In the exercise of power that the Govern;lent bave the plaivest teachings of history
and the diotates of justice demand that, on the one hand, Government power, and, on the
other hand, individual rights, these two, shall face each other as party and party.’

He does not say it is said it will not be so. Here, in the provisions of this
Bill, the Government, as a party, shall act at its own command ; the subject,
as g party, shall submit and shall not be heard. The Government is at onoe to
party, judge and executioner. That, my Lord, scems to be Part III of this

be
Bil{

%My Lord, I will not take up the time of this Council any more. 1 say, .
my Lord, that Part III is the blackest part of this black Bill. And, my Lord,
I spealz with this passion, with this earnestness, with this feeling, because, if it
_ever .finds its place on the Btatute-book, it-will tarnich the fair name of India
and Great Britain. I love Indis, but, my Lord, I do not love Great Britain
the less, because it has been the home of my training and education.”
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The Hon'ble Sir James DuBoulay:—* My Lord, I rise to
ogposu this amendment I do not think that T need traverse the same ground
that was traversed this morning. We all agreod that these are not pleasant
measures to have to introduce. - It is only the necessity of the case that makes
us introduce them.

* When the Hon'ble Paudit Madan Mohan Malaviya said that we had wea-
ons in our hauds that we can use, reforring us to Chapter VIII of the Criminal
rocedure Code, he ignored all that hasbeen said here to-day about the impossi-

bility of Lringing evidence into court, the impossibility of following the usual
forins of criminal procedure. The first thing that has to be done under that
Chapter, when a Magistrate begins his inquiry, is to follow the rules for either
summons cases or warrant oases. The witnosses have to coms into court to be
examined and cross-cxaminei, and all thoso unavoidable features which we have
introduced into the present Bill for the protection of witnesses would go by the
board if we confined ourselves to Chapter VIII. He said that if the provisions-
of the ordinary law have been sufficient in the past, they ought to be sufficient
now. We know that they havo not been sufficient iz the past. Weknow that
if it had not been for the weapon that was placed in our hands by the Defence
of India Act, we should have been in a state of chaosin Bengal. We were
casting about for somo means by which to meot the situation. Tue Defence
of India Aot was the woapon which enabled us to meet it, and that is the
weapon which in a modified form we are asking you to allow us to continue
to use.

‘“ Again, he suggested that the police might have been strengthened. But
they have been strengthened. I think anyome here who represents Bengal
must know how the budget of the Bengal Province has gone up year by year,
and what tremendous inoreases there have been to overy branch of the police
in Bengal.

“1 cannot belicve that the Hon'ble Pandit means that this Government
ought to improve the High Court of Caloutta. I do not know what he meant
by ‘improving’ the courts. Thefact of the matter is that this Part III is
merely an amplication of Part II. The principle is the same as in Part IL
'We have only a later stage of revolutionary developments bhere. ln Rart III
we have the effects of revolutionary propaganda in operation and we have
these scheduled offences prevalent. Tho more lenient measures that were
sufficient when the movement was only threatering to result in these scheduled
offences are no longer sufficient, and it is necessary to take the more drastic
measures provided 1n Part II1L."”

The Hon'ble Dr. Tej Bahadur Sapru:—“ My Lord, so
many ocases have gone up to the Calcutta High Court in which these terrorists
and people of that class have flgured, that I do not doubt that it would be
possi[l))le for Membersof the Government to poiut to any remarks that might
have been made in the judgments of the High Court, to the effect that the
present law was not fully adequate to the occasion, It is not as if the re-
pressive legislation which has been passed hitherto has not yet come u
for discussion in the High Courts. It may be that probably the Hon’ble
the Law Member or the Hon'ble the Home Member knows of such
remarks ; but so far as I recollect, whatever other defects in the present
Jaw the High Courts may have pointed out, I do not think they have
in s0 many words said that they feel themselves incompetent to deal with
the situation which bas arisen in Bengal merely because the law is inade-

~quate or insafficient. It bhas been assumed during the course of the argument

on the official side that the Counoil, as well as the country, are agreed that
the present law is insufficient, and that therefors it is in the highest interests
of the Btate 'neoeaur{ that such extraordinary powers—unknown to English
law~I -only hope I shall not be corrected because I take pride in English
law—and unknown to Indian law, should be put into force. As my friend,
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the Hon’ble Mr. Jinnah, has already pointed out, the provisions of this Part
are far more drastic thau those of any other Part, because by procesding under
this Purl, what do youdo? You simply say to the man, ‘ Well, we tho Goy-
ernment ara satisfied that you have been concerned in some vory objection-
able and dangerous movement, and we are not going to give you a chance of
testing the information that isin our possession, as you would have been
entitled to do if we had placed you hefore a court of law.” My Lord, I submit
that among tho many things ‘which aro really extraordinary about this Bill,
there is nothing more extraordinary than the provision of clause 83. Lt us
remember what it says, It says:—

¢ Where, in the opinion of the Local Government, there are reaconable grounds for
believing that any person has been or is concerned in such area in any scheduled offence, the
Local Guveroment may make in respoct of such person sny order authorised by section 21
and way further by order in writing direct—

(a) the arrest of uny such person without warrant ;

(6) the confinement of any such person ir suoh plase and uoder suoh conditions sud
restrictions as it may sepeoify :

Provided that nosuch person shall be confined in that part of a pricon or other place
which is used for the conlinement of convicled criminal prisoners as defined in the Prisons
Act, 1594

and then it goes on to say some other things,

“ Now, my Lord, when the law is set in motion, the ouly thing that has
got to be done is that the Loocal Government has to say that it is satisfied about
the complicity of the man. The moment it says that the man is taken under
arrest and put into confinement, and then, and then only has he got any
remedy. But what is the remedy P The remedy is that whic{ is laid dowu
in section 36, which says :—

‘Where an order (other thau an order for arrest or search) has been made nnder
section 83, the provisions of seotions 22 to 26 shall apply in the eame way as if the order
were an order made under section 21, save that, on receipt of the raport of the investigating
authority, the Local Government may, subjeot to the conditions preeoribed by soction
26, make any order which is authorised by section 38, and sections 22 to 26 and 28 to 81,
shall be deemed to be inoluded in thie Part.’

The sawe procedure will apply to his case. Are we really persuaded that the
procedure provided by Part 11 is one which will enable a person in that situa-
tion really and effectively to test the information on which the Government
has taken such a serious step as to deprive him of his liberty and to put him
into confinement ? My Lord, I think this fairly beats the record of man
things which are to be found in this Bill, and I venture to think, my Lord,
that it is bound to oreate, as indeed it has already oreated, the utmost dissatis-
faction and discontent in the country. What will be said is this, thata
Government which finds itself unable to cope with the situation, although it
has got such extensive and ample powers in the law, seeks shelter bohind a law
whioh is no law or—to use an expression which was once used by 8ir Rash
Behari Ghose—a ‘ lawless law.' My Lord, I therefore submit, I ask you to
think not twice but thrice beforo you accept this Part I1II. It is a very
serious matter, and it is going to give rise o great trouble—far greater trouble
than you have had in the past, and I certainly do not want tq see my country
“plunged into any trouble at this juncture. I must respeotfully but firml

rotest against the provisions of this Part 1II; and as my ion'ble friend,
gd’r.« Patel, has said he fully anticipates that this Part will be passed, wy Lord,
I mast say that I cannot possibly support this Bill but must oppose it and
every Part of it.”

" The Hon'ble Mr. V. J. Patel :— My Lord, Ihave already given &3¢ ¥ ‘
my-reasens why I do not wish to make any speech ontbis amendment. I
oonfess, however, I am surprised at the optimism of some of my pon-official
friends here, I thought they had already realised what I have realised now.”
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The motion was put and the Council divided as follows:—

Ays—18,

The Hon'ble Sir Gangadbar Chiteavis.

»

»

»

»

»

»

»n

Baba 8, N. Banerjea.
Raja of Mahmudabad.
Dr. T. B, Sapru.
Pandit Madan Mohan Mala-
viya.
Mr. 8. Sastri.
y» B.N. Sarma.
Mir Asad AY, Khan Bahadar.
Sir Dinshaw Wacha.
Mr. V. J. Patel.
Mtr. M, A. Jinnah.
8ir Fazulbhoy Currimbhoy.
Rai Bitapath Ray Babadur,
8ir M. C. Nandi,
Rai Krishna Sahay Bahadur.

Kban Babadur Mian Mubam-
mwad Shaf.

Mr. G. 8. Khaparde,
Rai Babadur B. D, Shokal.
Mr. K. K. Chands,

Noes—36,

His Exccllenoy the Commander-in-Chief.

»

”

»

" The Hon’ble Sir Claude Hill,

,» Sankaran Nair,
, George Lowndes.
,, Thomas Holland.
,»» William Vincent.
,, James Meston.
,, Arthur Anderson.
Mr. W. A, Ironside.
Sir Verney Lovett.
Mr. H. P. Howaxd.
Sir Jamos DuBonulay.
Mr. A. H. Ley.

»  W. M. Hailey,
,» H.8harp.

, R.A.Mant.
Major-Genersl  8ir
Bingley.

8ir Godfray Fell.
Mr, F. C. Rose.

» C. H. Kesteven,
» D. de8, Bray.

Lieatenant-Colonel
Holland.

Surgeon-Genersl W. B,
Edwards.

Mr. G. R, Clarke.
» H. Moncrieft Smith.
» C.A Barron. '
» P. L. Moore.
» M. N. Hogg.
» T. Emerson,
» E.H.C. Walsh,
C. A, Kintaid.
Snr John Donald.
Mr. P.J. Fagan.
» 3. T, Marten,
» W.J. Reid.
» W.F Rice

Alfred

R. E.

The amendment was therefore negatived.

His noellenoy the President :—* That will cover Mr. Ch
amendment® to the same effect. And, Mr. Shukul, it covers ;:;rsf &l”g..nda )

'The Hon'ble Rai Bahadur B. D Shakul :—

“ I would rather
keep quiet, my Lord.”

X No. 168-A. Tist Put III be Mmd.

4 Nol 184, . “That Py Tnhd clause
P ‘separate emf 'W with the ezmeption of ths ‘""""’ to LLES l) (0) 'Moh s o
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The Hon'ble Sir William Vincent :—“ My Lord, I pove that
clauso 82, as amendod by the Belect Committoe, do stand part of the Bill.”

. The Hoxn'ble Mr. G. 8. Khaparde :—" Tho subject matter of
this amendment,

‘That in clause 32 after the words ‘ he may ’ the words ¢ with tho concarrence of the
Indian Legislative Council * be insertad, °’

was discussed, your Excellency, in connection with Part II, so I do not propos®
to go over the same ground. I will only ask your Excellonoy to put the
amendment.”

The Hon'ble Sir William Vincent:—“ My lLord, for reasons
that I have explained at some length before I cannot accept this amendment.”

The motiou was put and negatived

The Hon'ble Mr. V.J. Patel :—“ My Lord, I begto withdraw
the amendment which stands in my name, namely,—

¢ That in olsuse 32 after the words * he may * the words ‘ with the concurrence of the
Indian Legislative Council * be substituted. * **

The amendment was b_y leave withdrawn.

The Hon'ble Mr. Kamini Kumar Chanda :—* My Lord, the
amendwent which stands in my name is as follows :—

¢ That in clauss 32 for the words ‘ in Council ’ the words ¢ with the consent of the Indian
Logislative Counocil* be substitnted. ’

“1 would rather put it, my Lord.”
His Excellency the President :—* Would you like me to put it?”

The Hon'ble Mr. Kamini Kumar Chanda :—* Yes, my Lord.”
The motion was put and negatived,

The Hon'ble Rai Bahadur B. N. Sarma :—“1 beg to move
the amendment which stands against my nams :— :

“That to clause 82 the following provisos be added :—

¢ Provided that no action shall be taken by the Govermor General in Council, witbout
giving tho Indian Legislative Council or the Legislative Counoil of the province in respect of
which such s notification is proposed to be made an upportunity of expressing its opinion
by a resolution passcd on the subject s

¢ Provided further that such notification shall at any time after the expiry of one year from
the date thereof be withdrawn on the recommendation of the Indian Legislative Council or
the Legislative Council of the province in respect of whioh it may have been made bya
resolution passed by three-fifths of the members of either of the said Couneils. ¥

The motion was put and negatived.
The motion that clause 82, as amended by the Select Committee, stand part
of the Bill was put and agreed to. o

The Hon'ble Sir William Vincent :—“ My Lord, I beg to move

that clouse 38, as amended by the Seleot Committee, .do stand part of the -

Bill."

_ +The Hon’ble Mr. V. J. Patel:—* My Lord, I beg to move that in
clause 38 (1) after the words ‘has been or is’ the word “actively’ and affer
the words ¢ in any soheduled offence ’ the words ‘ conneoted with ady anarchical

7-1ru.
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or revolutionary movement’ be inserted. 'The cluusc as proposed to be
amended will read thus :—

‘ Whére, in the opfuiou of the Local Government, there are reasonable grounds for believ-
ing thet any persou has been or is actively coucerned in such area in any scheduled offence
connected with any anarchical or revolutionary movement . . . . ete, ete)

“The amendm:nt really consists of two parts. With regard to the first
part, I invite the attention o{ this Council to clause 21 which has already been
passed. 'There it is staled ¢ where, in the opinion of the Local Government,
there are reasonable grounds for believing that any perconis or has been act-
ively concerned in any movemeut of the nature referred to in section 20°. Well
in this olause the word * actively’ does vot accur. 1T should not have moved
this amendment if the word * actively ’ was not to be found in olause 21: but
anyone who compares the provisions of section 21 with section 88 can justly
contend that section 33 is really wider in its scope than scetion 21. Therefore
it is that I propose that the word actively’ should be inserted in clause 88
also. )

“ With regard to the sccond part of my amendmont, I desire that the
persons to be dealt with by the Local Government uuder clause 88 should be
persons who, in the opinion of the Local Government, have been or are concerned
in any ares in any soheduled offence connected with anarchical or revolutionary
movements. This is merely to make the intentiou of tha Government clear
and nothing more. ”

The Hon’ble 8ir William Vincent :—*“ My Lord, I think that the
last part of the amendment which the Hon’ble Member proposes will be met b
an amendment of tho Schedule itscll by inseiting therein the words whic
the Hon'ble Memnber sceks to insert here. I am afraid, however, that I cannot
accept the suggestion as to the insertion of the word ‘actlively’ before
¢ concerned,’ as the word would be misleading. A man may not be actiyel
concerned in 8 movement ; but the drafting department consider—and if
may say 80, With all deference, I entirely agree with them—tbat it is unwise
ancr unreasonable to put in the word ¢ actively ' before * coucerned’ when we
are speaking of an offence. If by any chance it could beheld to exclude
a person who had instigated and not otherwise taken any active partdn an
offence, it would be open to objection. Buppose there is a conspiracy
and a man is instigating it ; be ought certainly to come within this Part, and
there is no necessity whatever to insert the word  actively '. I prefer to take
the wording as it is at present.”

The Hon’ble Mr. V. J. Patel :—“I have nothing more to sy, xﬁy
Iﬂlﬂo” .

His Excellency the President :—* Do you wish the other part to
be put?”

The Hon'’ble Sir William Vincent :—“Iam going to oppose
this amendment n fofo ; I want sny amendment that is made to be put in
the Schedule.”

" The motion was put and negatived.

The Honble Mr. V. J. Patel :—1 beg permission to withdraw

the next amendment, namely,—

" “That in clause 83(1& after the words *the Local Government ms,y’ the words ‘with

-the previon approval of the District and Sersions Judge of the District b inserted .” *’

The amendment was by leave withdrawn,



CRIMINAL LAW (EMERGENCY POWERS) BILT. 1141

[ Lirm Marom, 1915.] [ Mr. Srinivasa Sastri; Sir William Pincent ;
My, G. 8. Khaparde ; Mr. Kamini Kumat
Ohanda ; Mi, V. J. Palel.

The Hon'hle Mr. Srinivasa Sastri :— i beg to move :—
‘That ia olause 83 (1) after the word ‘ Goverament’ where that word ocours for the
second lime the following Le inserted :—

‘sball place ell the malerisls in its possession relating to his case Lefore a judicial
officer not below the rank of & Distriot and Sessions Judge and take his opinion thereon. After
considering suoh opinion the Looal Government, if it is satisfied that such aotion
1§ nacsssary,’

“* T'his amendruent, my Lord, is on all fours with an amendment to section
21 which I moved somsiime ago, whioh has been acoeptod with a slight change
by the Government ; and I hope this will also be similarly treated.”

The Hon’ble Sir William Vineent:—“I am quite propared, my
Lord, to aocept this amendment in the modified form which I sugge:ted last
time on the motion to amend elauso 21.

“ The amendment will run as follows :—

o .5« o+ may place all materials in its posscssion relating to his case before &
judicial officer who is qualified for appointment to & High Counrt aud take his opinion thereon.

After considering such opinion the Local Government may if it is satisfied that such
aotion is necessary i :

Lord.l'l'he Hon’ble Mr. Srinivasa Sastri:—“I accept that, my

The motion as amended was put and agreed to.

The Hon'ble Mr. G. 8. Khaparde :—*“ My Lord, I move—

 That in clause 33 () for the words ‘ may make ’ the following words be substituted :—

‘ Bhall lay information before a Magistrate of the lst class baving jurisdiotion ip the ares
aod the eaid Magistrate may on being satisfed of the truth of the information by following
the procedare laid down in the Criminal Procedare Code for demanding security make *’

It has been disoussed before. It may be merely put.”
'The motion was put and negatived. ~

The Hon'ble Mr. Kamini Kumar Chanda :—*“I merely put
this amendment, my Lord :—

¢ That in clause 83 (Z) fos the words  may make’ the words *apply itself or through any

officer to the investigating authority having jurisdiotion in the matter’ be substituted, after -

the word  peréon ’ the word ‘for’ bo inserted, and for the words ‘further by order in
writing direct’ the words ‘ further apply for an order direoting * be substituted.’ **

The motion was put and negatived.
The Hon’ble Mr. Kamini Kumar Chanda :—“ My Lord, I beg
to withdraw the next two amendments standing in my name, namely,—

¢ That in sab-clause (a) of clause 88 (#) the words ‘ without warrant’ be deleted and

‘ That in sub-clause (¢) of clause 33 (1) for the words ‘in the opiuion of the Local Govern-
ment has’ the words ¢ prisd fasie appears fo have’ be substituted.”

The amendments were by leave withdrawn.,

The Hon’ble Mr. V. J. Patel :—“1I beg to move my amendment—

*That in sub-clsuse (o) of olause 33 () for the words ¢ prejudicial to the publie safety ’
the wonds ¢ connected with any ansrchioal or revolutionary movement ’ be subatituted.” ”

The Hon'ble Sir William Vincent:—*I am prepared to socopt

the amendment.”

The Hon'ble Mr. V. J. Patel :—*I am glad, your Excellansy*
.The motion was put and agreed {c.

7-5 2.X.
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The Hon'ble Mr. V. J. Patel :—“I i)eg to move my amendment—

‘That in clause 33 (J) for the words ‘use all means necessary’ the words ‘use all
lawful means reasonably necessary * be substituted.’

I understand from what took place in connection with & similar amendment. to
Part II that Government will consider this amendment favourably.”

The Hon'ble Sir George Lowndes :—* I accopt the amendment.”
The motion was put and agreed to.

The Hon'ble Mr, Kamini Kumar Chanda :—*“I beg to with-
draw mny amendments—

‘That in clause 33 (9) the word ¢ lawful * be inserted after tho word ¢ all,’ and

That after clause 88 (8) the following proviso be inserted : —

‘ Provided that the investigating suthority when ordering the arrest of any person
may provide for bail and when the arrested person is produced before it may then admit him
tobailand’ . . ., .”

The amendments were by leave withdrawn.

The wotion that olause 83, as amended by the Belect Committee and
as further amended, stand part of the Bill was put and agreed to,

The Hon'ble Sir William Vincent :—“My Lord, I move that
clause 34, us amended, by the Seleot Committee, and clauses 36 and 38 stand
part of the Bill.”

The motion was put and agreed to.

The Hon'ble Sir William Vincent :—“ My Lord, I move that
clause 3'7 do stand part of the Bill.”

‘The Hon’bl'e Mr. V. J. Patel :—1 beg to propose my amend-
ment—

‘That in clause 87 after the words ‘ with fine ’ tho worde ‘ which may extend to one

thousand rupees ° be inserted,’ ”/ ) i
The Hon'ble Sir William Vincent :—*I am prepared {o accept
this samendment.”

The motion was put and agreed to.

The Hon'ble Rao Bahadur B. N. Sarma :—*“ I beg to withdraw
my amendment— '

‘ That in olause 37 after the word ¢fine’ -the words ‘amounting to one thunsand rupees’
be ingerted.’

The amendment was by leave withdrawn.
The Hon'ble Mr. Kamini Kumar Chanda:—*I beg to with-

draw my amendment—

¢ That after clause 87 the following new clause be inserted : —

*87-A. When the investigating authority finds that there was no probable or reasonable
cause for applying for the arrest of any person or having any place searched, it may after giving
notice to and hearing the prosecution, direct that any compensation be paid to the person and
such compensation shall be paid by Government : :

¢ Provided that the recsipt of such compensation by any person shall not be a bar to his
riil:ct of bringing any suit for damages against any one for falss and malicions prosecation
w o.hh he n:ighj possess ; but compensation must be taken into account in passing any deoree in
euch.sait,’”

The amepdment was by leave withdrawn.
The motion that clause 37, as amended, stand part of the Bill was put and
o, ' -

“ Tfleﬂon’ble Sir William Vinoent:—“My Lord, I move that
olause 88, as amended by the Select Committee, stand part of the Bill.”
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The Hon’ble Mr. V. d. Patel :—“My Lord, I move—

¢ That for sub-clanse () of claure 38 the following be substituted +—

88 (I) Ou the expiration of the Decfence of India (Criminal Law Amendment) Act,
1015, every person in respeot of whow an order under rule 8 of the Defence of India (Consoli-
dation) Rules, 1915, was in force immediately before the expiration of that Act and who bas
in the opinion of the Lircal Governinzat been concerned in any scheduled offence, shall be
deemed to be a person resident in an area in which & notification under rection 8 ig in force,
and the provisions of Yart I shall apply to every such ﬁerson accordingly, and every person who
is on guch expiration in confinement in accordance with the provisions of the Bengal Siate
Prisoners Regulation, 1818, shall be deemed to.be & peréon resident in sn urea in which a
notificalion under section 32 is in force, and the provisions of Part JII chall apply to every
fuch person accordingly :

¢ Provided that within one month from the expiration of the Defence of India (Criminal
Law Amendment) Act, 1915, the Local Government may make any order of restraint which
is anthorised by Part IIT in respect of any poison who is in confinement in naccordance with
the piovisions of the Bengal State Prisoners Regulation, 1818, and if such an order is so
made, it shall be deemed to be an order made under section 26 (¥) as made applicable by
section 88, and the provisions of that Part regarding such an order shall apply accordingly.”

“ My Lord, my amendment is rather lengthy, but I shall explain the position
io’ two sontences. Thisis a very important amendment and I hope the
Council will consider it very oarefully. As olause 88 stands at preseut, it is

roposed that persons already under executive oontrol under the Defence of
ndia Act or the Bengal Prisons Regulations of 1818 shall be deemed
to be persons resident in areas in whioch the notifications under section 82 are
in foroe, and the provisions of Part III shall apply to such persons. They are
under executive control—some for 2, some for 8, and some for 4 years. These
feople, I submit, should now be dealt with under Part Iand not under Part 111,
restrict my amendment to cases under the Defence of India Act. I know
that for 100 years the Government have had the power to deprive a man of his
liberty under the Regulation of 1818. I do not wish to fouch that power at
all, but I appeal to the Council to consider the case of those persons who have been
interned under the Defence of India Aot ‘Faased by this Counoil, and for which
this Oounoil is responsible. I say with all the emphasis that I can command,
that it is high time that if Government think that these persons are concerned

in any offence, anarchical or revolutionary, and now as you are enacting special -

tribunals without a jury without commitment proceedings, with speoial rules
of evidence without appeal, let these people have the chance of a trial—whatever
the form of that trial may be—under Part I. I do not at all touch by my
amendment the case of persons in exeoutive control under the old Regulation of
1818. My Hon'ble friend Mr. Banerjea will take care of such cases and
‘some day move & Resolution on the subject. I am at present concerned
with the cass of those under executive control under an Act passed by this
Council. I trust the Qouncil will acoept this amendment.”

The Hon’ble Mr. . 8. Khaparde :—* The amendment which

stands in my name reads thus —

¢ That in the proviso to olause 38 (1) for the words ‘ may make’ to the end of the proviso
the words ‘ shall either release such person or commence proceedings under Part I’ be sub-
stituted.
Ido not propose to make a speech about this amendment. My only point
is that these people have been under restraint for three and four years and have
been kept in various places. Now it is time that we should either try and
sentence them or release them altogether. There is no use hanging on in this
nondesoript condition of being neither judged nor sentenced. That is all my
reason for proposing this amendment standing in my name.”

716 re. |

7-20 »,uy

The Hon’ble Sir William Vincent :—* My Lord, the view of the 7-81 r.x.

_framers of the Report in regard to this question was as follows :—

¢ Theré ace, however, a limited olass of persons, nsmely, those who have been involved in
the troubles which have been desoribed who oconstitute a danger not contingent bat actyal.

Speoial and immediate provision is required for their caso.’
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“The anthors go on to discuss individual cases such as Rash Behari
Basu . . .

The Hon’ble Mr. V., J. Patel :—* What page? "

The Hon'ble Sir William Vincent :—* Paragraph 190.
“ Finally they say :—

¢ Aesaming, bowevecr, that it is not desired to continue to deal with these men under the
Regulation, we ought to suggest an alternstive, ’

“They oonclude thus:—

¢ Lastly, it may be that a few of thoso now merely interned end some of the conviots
who will be released mey require eome control, At auy rate, it is to be deprecated that the
persons interned should have the assurance that on the exiviry of the Defence of India Act
t.ha{ will at once and all at the same moment be immune from all restriction. They shonld
be liberated gradually.

It ceems to us that the simplest device is to provide that in respeot of acts committed
befors the Defence of India Act expires (or an earlier date if preferred) and danger
apprebended by reason of such acts in the future, it should be lawful to proceed againet
any person urder any of the provisions which we bave outlined without any mcditication. In
other worde the new law is to ba deemed to be operative for that purpose immediutely.’

“The Hon’ble Mr. Khaparde now suggests that they should be releascd
at once or put on trial. From figures which have been furnished to the Couneil
and from information given by Mr. Banerjea, I think it is apparent that a
great many of these men have been released. It is only a few of the more
dangerous characters that are still under restraint. In faot that was an argu-
ment that was used just now against the Government, for it was said hat so
few of these men-arc still under restraint that you rcally have no trouble in
Bengal. I use the argument for & alightly different purpose, namely, to show
that the Government have treated these men with every consideration, and that
there is no probability that Government will seck to maintain restraints
on any man 1f these restrictions can be removed without danger-to the body
politio. The power must, however, be retained in the publio interest. The effeot
of the amendment would however be to make Part I, which is the punitive part
of the Bill, apply to persons upon whom restrictions have been placed by the
Defence of India Act. But if we had evidence to prosecute these people before
a oourt of law, if the witnesses were ready to come forward, if they bad not
been terrorised by methods to which I bave frequently adverted in this
Council, we ahoulg have prosecuted them long ago under the Defence of India
Act; and to suggest that when the Defence of India Act expires we should
prosecute them under Part I of this Aot is & Kur?posal of no practical value.
An examination of the amendment which been yut forward by the
Hon'ble Member did Jead me to a very careful consideration of the provision
that is made in regard to these men, and it does appear that the application
of Part ITI to these persons interned under the Defence of India Act is further
than we need go.  If the Hon'ble Member—I merely throw it out as a
suggestion—if the Hon'ble Member likes to substitutein the amendment
for the words *seotion 8," ¢ section 20’ and for the words ¢ Part I' the words
* Part II,’ I should be quite prepared to accept the modification, and this,
although not giving him what he requires, would be making the law distinetly
more lenient in respeot of these persons. This Erogosal would also be, I think,
fairer to the persons now interned, although the-Bill as it stands reproduces
what was contemplated by the framers of the Report. I do not know if I
have made myself quite plain to the Hon’ble Member, but I will read it if
necessary.” . '

The Hon'ble Mr. V.J. Patel :—“I have understood it. Your
Excellency, I must say that I feel very keenly on this question. The
Hon’ble the Home Member has read to this Counoil the relevant portion of
the Report of the Rowlatt Committee to show that the Committee holds that
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those persons shonld be dealt with under the provisions of Part III. ITe
suggests that the proposcd provisions of clause 38 are justified by the recom-
nendations of the Rowlatt Committee. My reading is otherwise, I shall
read to tho Council only two or three lines from the Report :

¢ It seams to us that the simplest device is to provide that in respect of acts commisted
bofore the Defence of India Act expires (or an earlier date if preferred) and danger apprehended
by reason of such acts in the future, it should be lawful to prooced against sny person under
any of the provisions which we have outlined without wodification. In other worde, the new
law is to be deemed to b operative forthat purpose imnmediately.’

“ What the Committee olearly says is that they are to be dealt with under
thenewlaw . . . .

The Hon'ble Sir William Vincent :—* May I interrupt the
Hon'ble Member for one minute? May I ask the Hon'ble Member to read
the preceding paragraph P I think I did read it.”

The Hon'ble Mr. V, J. Patel :—* Lastly, it may be that a fow of those
now morely interned and some of the convicts who will be released may require eome oontrol.
At any rate, it is to be doprecated that the persons interned should bhave the assurance that on
the expiry of the Defeuce of India Act they will at once and all at the samo moment be
immune from all restriction, Tbey should be liberated gradaally.’

“ My Lord, I do not at all suggest that they should be liberated. I say
put them on trial under Part I, 1 do not say that they should Le liberated
all at onoe., The scheme of the Rowlatt Committes’s Report in regard to
these legislative proposals is this. They first suggest punitive measures. Then
they go on to suggest preventive measures, and, finally, under the heading
* Provision for existing daager,’ they suggest the treatment of existing offenders.
.Bo it is entirely a separate Part and it clearly says that ‘the new law is to be
deemed to be operative for that purEose immediately.” Bo there is nothing
to show .that the Committee suggosts that Part 11I should be made applicable
to them, We oan apply Part I, Part II oy III. However, I stand to lose
what little is offered i {wera to refuse it, and therefore I accept tho sugges-
tion.”

The Hon'ble Mr. . S. Khaparde :—*“If your Exocellenoy will
ggfn’x.it me, I should like to add & word, because my amendment comes under
is.

His Excellency the President:—* You aoccepted what Sir
William Vincent said P "

The Hon’ble Mr. G. S. Khaparde :—* Yes, I accept it, but
there is something else I wish to say, and that is that after four years we
cannot ocollect the evidence which is needed. With this observation I

acoept it."

His Excellency the President :—“The amendment will then
read :—
¢ That for sub-olause () of clause 38 the following be substituted : —

388 (1). On the expiration of the Defence of India (Criminal Law Amendment) Act, 1915,
every person in respect of whom an order under rule 8 of the Defence of India (Coneolidation)
Rules, 1915, was in force immediately before the expiration of that Act and who basin the
opinion of the Local Government been concerned in any scheduled offence, shall be deemed to be
& person resident in an aros in which a notification under section 20 is in foroe and the provisions
of Part 1I shall apply to every such person accordingly, and every person who 18 on such
expiration ju confinement in accordance with the provisions of the Bengal State Prisoncrs
‘Regulation; 1818, sball be desmed to be & person resident in an area in which a notifieation
nnfer section 82 is in force, and the provimons of Part II1 sLall apply to every such person
accordingly + - : ‘

7-30 r.x.
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* Provided that within one month from the oxpiration of the Defence of India (Criminal
Law Awendwent) Act, 1915, the Local Government muy make any orderof restraivt which
is avthorised by Part 11 in respect of any person who isin confinement in accordance
with the provisions of the Bengsl Stute Prisoners Regulation, 1818, and if such an order is so
made, it sgnll be deemed to be an order mudo umder soction 26 (8) aa wade applicable by section
86, and the provisions of thut Part regarding sach an vrder shall apply accordingly.’ »

The motion was put and agreed to.

The motion that clause 38 of the Bill, as amended by the Select Com-
mittee, and as further amended, stand part of the Bill was put and agreed to.

The Hon'ble Sir William Vincent ;—*“ I nwove that clause 89
do stand part of the Bill."

The Hon’ble Mr. V. J. Patel :—“I beg to movo that in clause 89
for the words * when a notification issued under seotion 3 or sectivn 20 or section
32 is cancelled’ the following words be substituted :— :

* The Bovernor General in Counoil may, of his own accord and shall, on the recommend-

- ation of the Indian Legislative Counncil, cancel any aotification issued under seotion 3, or
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section 20 or section 32 and ’

I know that the amendment stands no chance and I do not wish to wasto the
time of the Council by making any speech.”

The Hon'ble Sir William Vincent :—" Here again the Hon'ble
Member secks to vest the Legislative Council with authority whioh is in my
judgment properly vested in the executive Government, and which is necessary
for the discharge of the responsibility of the Government of India to the
Beoretary of State, and I am afraid I must for that reason refuse to acoept
this amendment.”

The motion was put and negatived.
The motion that clause 39 stand part of the Bill was put and agreed to.

The Hon’ble S8ir William Vincent:—*“My Lord, I move that
clause 40, as-amended by the Select Committee, stand part of the Bill,”

The motion was put and agreed to.

The Hon'’ble Sir William Vincent:—“I bog to move that
olause 41 stand part of the Bill."”

The Hon'ble Mr. G. S. Khaparde :—* My Lord, section 41 is a
seotion about which 1 spoke a good deal when this Bill was introduced, and I
said it was beyond our competence to pass it, especially that portion of it which
says no oivil suit shall lie, so I do not propose to go over the same ground now,
but one part of it has been ruled against by the Privy Ocuncil. Then on the
pext question I wish to argue under it. I should like to have your Excel-
lency’s ruling before I do so. The amendment reads thus :—

* That for clause 41 the following clause be substituted ;—

¢ In all trials, inquiries and investigations nnder this Act, the question whether the person
charged and the offence all is or is not connected with an anarchical or revolutionary
movement shall be a question of fact to be determined by the Court or the investigating author-
ity, as the case may be.

“ This is & point whith was argued before and, I believe, it has been also
argued to-day, and so far as the opinions of this Hon’ble Council were
taken, they have been against it. - If your Excellenocy thinks it is open to me
to argue it, I shall say a few words, othurwise I shall leave it.”

. _' ’.l‘hqnon’ble Sir George Lowndes :—* I submit, my Lord, that
sny discussion of this amendment must be out of order ; the question has been
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decided by the Council already. We had exactly the sarae amendments with
rogard to each particulir and we have now the samo question ‘over again in
general terms.”

His Excellency the President :—“I think you folt rather
doubtful about it, Mr, Khaparde; I agree with you, it is out of order.”

The Hon'ble Mr. G. 8. Khaparde :-“ But the first part of it
E)mmm;,'the civil suit which has been directly rulod against by the Privy
Jounoil.” :

thHis Excellency the President :— But there is no amendment
on that.”

The Hon’ble Sir William Vincent :—“My Lord, that is
amendment No. 179 ; I ‘think thereis some confusion in the mind of the
Hon’ble Member ; that is coming on later.”

His Excellency the President :—“That is Mr. Ohanda's
amendment.” ‘

The Hon’ble Mr. V. J. Patel:—*1I beg to move that in clause 41 738 ¢.x.

after the words * in any Court’ the following words be inserted : —

¢ But the High Court shall have power to revise any order passed un'er section 28 or
soction 86 on the application by or on behalf of the person aggrieved ms: . within 16 days
of the date of the said order.’

“ My Lord, we have now enacted and made the provisions of Obapters I
and. ITI, we have rejectod suggestions regarding the rules of evidence, regard-
ing the right of the acoused to bo represented by a pleader and even the right
of the aooused to appear personally. We bhave rojected the suggestion that
the Looal Government should have no power to appoint the investigating
authority. Bubstantially therefore the provisions regarding the investigating
authority remain as they are. The report of the inveati%ating suthority, the
finding of the investigating authority, is also not to be binding on Government |
The amendment proposed 1s intended to give to persons dealt with either under
Part IT or Part 111, not in respect of intcrim ordczs but when the orders are
made final, either under section 26 or 36 to move the High Court in revision.
This is the last chance I submit should be given to these persons and I trust
the Council will support me.” ]

The Hon’ble Sir William Vincent :—* This amendment strikes at
the root of the Bill and would revive a miatter which has been decided by the
Council more than once. I have repeatedly tried, and at times I have thought
Ihad succeeded in making it clear tlll,at the responsibility for these orders rests
with the executivo and not with the judiciary. Our view on the question may
be right or it may be wrong, but it was at least olear, I wish to point out

" further that if we sent a case in which restriotions had been imposed under the
reventive sections up to the High Court, this procedure would necessarily
iovolve the publication of the whole of the information received and the
change of the procedure from executive to judioial, -I believe also myself that
.the judicial authorities would be the first to objeot to being ‘called upon to
~decide questions after an investigation of this character. - -

‘] must certainly oppose this amendment.”
The Hon'ble Mr. V. J. Patel:—“Inow oclearly understand the
position of Government.”
The motion was put and negatived.

740 r.x.



742 ». ¥

745 r.x,

1148 CRIMINAL LAW (EMERGENCY POWERS) BILL.

[ 2tr. Romini Kumar Chonda; Mr. G. 8. [14tE MaRoH, 1919, ]
Rhaparde ; Sir George Lowndes; The Presi-
dent ; Sir William Vincent, Mr. V. J. Patel. ]

t The Hon’ble Mr. Kamini Kumar Chanda :—“ My Lord, I beg
0 move—

&l “;l‘hat in olauso 41 the words ‘suitor’ and the words ‘or other logal proceedings’ be
eleted.’ :

“ The clause will then stand thug :—

¢ No order undex this Act shall be called in question in any Coutt and no prosecution
shull lio against any parsin for anything whiok is in good faith done or intended to be doae
under this Act’

“I can quite understand that if a man doos anything in good faith he ought
not to be proseouted, but if by mistake he docs injury to e, I do not see

why he should be protected in oaso I wish to bring a suit against him for
damages."”

The Hon'ble Mr. G. S. Khaparde rose.

The Hon'ble Sir George Lowndes :-~*Might I intervene for
one moment. 1 would earnestly ask my Hon'blo friond at this late hour not
toraisea purely legal argumont on the Moment oase, which I know he is
burning to do. I am quite prepared of course to meet my Hon'ble friend and
argueit at length with him, but it would be useless to do so now.”

The Hon'ble Mr. G. S. Khaparde :—"I do not wanl to argue
that matter. I only wish to bring it up now 8o that your Excellency may rule
upon it ; and your éxoellency ill have this consideration that this is a matter
upon which the Privy Council has decided, In the Loreburn Committee's
Report which I have already read out to the Oouncil they say: ¢ After the
passing of that Aot, the Government of India have gone on framing Aots
direotly contrary to that ruling. Something like 30 Acts have been passed
since’ The question is whether it is desirable to have a thirty-first one.
That is the question which I would wish to pus.”

His Excellency the President :—“Ido not propose to rule on
the subjeot: I propose to put it to the Qouncil.”

The Hon'ble Mr. Ohanda’s motion was put and negatived.

The motion that clause 41 stand part of the Bill was put and agreed to.

The Hon'ble Sir William Vincent :—*I movo that clause 42
stand part of the Bill.” '

The motion was put and agreed to.

The Hon'ble Sir William Vincent :—“ My Lord, I move that the
Schedule, as amended by the Beleot Oommittee, do stand part of the Bill.”

The Hon'ble Mr. V. J. Patel :—* May it please your Excellency,
I beg to move—

* That for olause (Z) of tho Bchedule the fullowing be substitated :—

‘(1) Aoy o}enoe under the following, seotions of the Indian Penal Codo, namely s~
seotions 121, 12)7A, 122, 123, 124, 131 and 132,

This is one amendment on whioh'l feel certain I shall-be able to convince
the Government.” ' ’ :

The Hon'ble Sir William Vincent :—*I will save the Hon'ble
Member the ‘trouble of convinoing me; the very sight of the amendment has
done it.” I am’quite prepared to accept it.” - —
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The Hon'ble Mr. V., J. Patel :—"1 am very glad, my Lord.”
The motion was put and agreed to.

The Hon’ble Mr, V. J. Patel :—* My Lord, 1 beg to move—

‘ That in olaugo (2) of the Schedale for the words ‘in the opinion of the (overnment’

the words ‘in the opinion of the Court or the investigzating authority concerned’ be
eubstituted.’

I undersfand some change is going to be proposed by Government in connec~
tion with this clause, and I should like to hear from tho Hon’ble the Home
Member what that change would be.”

The Hon'ble Sir George Lowndes:—* My Lord, no change is7-46 ..
proposed under this amendment, but I propose to acoept sub modo the next
amendment of the Hon'ble Mr, Barma. Perhaps it might be convenient if
I state what I am prepared to accept. T am prepared to insert the words
Mr. 8arma wants, nawely, ‘anarchical or revolutionary’ in the Schedule
instead of tho words ‘ endangering the safety of the Btate.’

The Hon'’ble Mr. Kamini Kumar Chanda :—*1 rise to a point

of order; the Hon'ble Mr. Barma’s amendment is not before the Council
now.,”

The Hon'ble Sir George Lowndes:—*I know that, but I am
only informing the Hon’ble Mr. Patel at his partioular request what change I
am prepared to make.”

The Hon'ble Myx. V. J. Patel:—"It does not help me in the
least, your Excellenoy. I beg to move:—

* That in clause (£) of the Bchedule for the words * in the opinion of the Government’

the egord' ‘in the opinion of the Court or tho investigating authority conoerned ’ be substi-
tuted.’

‘My point, your Excellenoy, is this, Let the Local Government, if it is
satisfled that the person is concerned in any movement of a revolutionary
charaoter, take action either under Ohagger Il or under Chapter IIL Let the
Local Government lay the information before the investigating authority or the
Chief Justice. But what I want is that once the Court or the investigating
authority is seized of the case, then it should be for the Court or the authority to
say whether in its opinion the man is guilty of the offence, and also that 1t is
oconnected with a revolutionary or anarchical movement.”

The Hon'’ble Sir William Vincent:—“My Lord, the Hon’ble 7.4 ».x.
Member is moving under a very thin disguise really an amendment which has
already been negatived by this Council. But if I may address the Oouncil
for two minutes I think I can show that his present proposal is utterly
impossible. Take, for instance, Part I. Part I says ‘If the Governor General
in Council is satisfled that, in the whole or any part of British India,
anarchioal or revolutionary movements are being promoted, and that scheduled
offences are prevalent, eto.” At that time there will be no Court or investi-
gating authority appointed at all, and if you are to wait until that authority
is appointed before you can say what a scheduled offence is, Part I could
never be introduced ; and the same aﬁ)lies to Parts II and 1II. 8o that if you
gubstitute in the Schedule the words ‘Court or investigating authority ' for
the words ‘Local Government, you render the whole Act impossible of
application.”

The Hon'ble Mr. V. J. Patel:—“I do not think it is necessary for
me to meet the argument for it will serve no useful purpose.”
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The Hon'’ble Sir William Vincent:—“I should bo glad to
know if it is possible to meet the point I made, my Lord.”

The motion was pat and negatived.

t The Hon'ble Rao Bahadur B. N. Sarma :—“ My Lord, I beg
0 MOv¢—

‘That in clause (2) of the Scheduls after the words ¢with sy’ the words ¢ anarchical
or revolutionary * be inserted.’

Then the olause would stand—

“(3) Any of tho following offences, if, in the opinion of Government, such offence is

Léonnected with any suarchical or vevolutiouary movement endangering the safety of the
tate :—

The Hon’ble Sir George Lowndes:—* My Lord, I am quite will-
ing to accept the insertion of tho words ‘any anarclical or revolutionary move-
ment,’ and I hope that will be suflicient for 1y Hon'ble friend without keeping
in the words ‘endangering the safety of the State” It is perfectly obvious,
if I may say so, that an anarobical or revolutionary movement inust endanger
the safety of the State ; it isreally implicd in the words ‘anarchical or revolu-

tionary movement.! Therefore the words ‘endangering the safety of the State’
should surely go out.”

The Hon’ble Rao Bahadur B. N. Sarma:—“ My Lord, we
have not desoribed what is a revolutionary movement and, if there is no barm
in keeping in the words ‘endangering the safety of the State,’ I should be
much obliged.”

The Hon’ble 8ir George Lowndes:—“I will withdraw my offer
if the Hon’ble Member does not wish to accept it.”

The Hon’ble Rao Bahadur B. N. Sarma:—I will bave the
Hon’ble Member's amendment,—that the words ‘endangering the safety of
the State ' may go out and the words ‘anarchical or revolutionary’ be inserted
in the clause,”

The amended motion was put and agreed to.

The Hon'’ble M:r. . S. Khaparde:—“ My Lord, my amendment
is as follows :—
“That in clause 2 (a) of the Schedule the figures and letter * 124-A’ be deleted,’

“My iden in putting forward this amendment is that the offence of sedition
stands on a totally different basis from the other offences inoluded in Chapter 6
of the Indian Penal Code. At this late hour of the evening I do not propose
to go into an analysis of all the offences included there, but the whole thing
admits of being put into a few words. This section 124-A, really in English
law at one time, formed part of the law of sedition, libel, slander and defaia-
tion. Since then it has become latterly a part of the law of treason, and it has
become a little more cowplicated in that way. But, however, that may be,
it is one of those offences that are neither anarchical mor revolutionary.
Bedition means that a man in speaking speaks a little too much and sometimes
a word escapes him ; or in writing be writes ore sentence more. And there-
fore, I am anxious that these people, these speakers and writers, might not be
brought under the provisions of this Act. This is my object in proposing this

- amendment,’

The Hon'ble Khan Bahadur Mian Muhammud Shafi :—
“My Lord, may I be permitted to point out that the offence under seotion
124-A does not come within the purview of this section unless it is conneoted
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with an anarchical or revolutionary movement. The Schedule says—

‘ Any of the following offences, if, in the opinion of Governmont, suoh offence is con-
nected with an anarchical or revolationary movement.”

8o that an ordinary article or specch or writing of the kind my Won'ble
friend is referring to will not cowe within- the purview of this sub-clause
unless it is connected with an anarchical or revolutionary movement.”

The Hon'’ble Rao Bahadur B. N. Sarma :—*“ May I point
out that there is not much safety, beoauss it is only the opivion of the
Looal Government which determines the existence of the coanection and not
the finding of the judges? ”

The Hon'ble Mr. V., J. Patel ;:—* I\Ey Lord, I rise to give my cordial 7-64 2.

gupporl to this very important nmendment placed for the consideration of this
Council, at this late hour, by my Hon’ble friend Mr. Khaparde. The question
is really very, very serious. If this Council will see the next amendment which
stands in my name, it says :—

‘That in clause 2 (4) of the Schedule the figures and letters ‘124-A, 1563-4,” be
deleted. ’

“ My Hon'ble friend Mr. Khaparde wanta the deletion of one section, 124-A.
I want the deletion of two seotions, 124-A and 153-A. My reasons are these,
This is again & matter, a most essential matter, in which the Government goes
beyond the recommendations of the Rowlatt Committee. As I pointed out
when disoussing Part I, there are already provisions in the Criminal Law
Amefidment Aot similar to the provisions in Part I; perhaps it was
for the insertion of these two sections that Government intended to undor-
take this legislation. It i3 very difficult to uoderstand why Government
should go out of its way to insert thesse two sections, for which the
Rowlatt Committee makos no recommendation. My Lord, section 124-A, if
inoluded in this Schedule, will kill all political agitation in the country; and I
respectfully submit thal no case whatsoever has heen made out by Government
to include those two sections, in doing whioch you go beyond the recommends
ations of the Rowlatt Committee. I invite the attention of this Oouncil to
page 147 of the Rowlatt Committee’s Report, paragraph 186, last but one sub-
paragraph i— .

‘The cases to be tried subject to the provisions above sketched ont will be such as
aro ordered to be 8o tried by UGovernment, the powerto make such orders being limited
to certain olasses of offonces to be named in & Schedule. This was the scheme of the Criminal
Law Amendment Act, 1808, the Schedule to which might be adopted.’

And what is that Sohedule, I pray? My Lord, if you will turn to the Schedule
attached to the Oriminal Law Amendment Aot, you will find that those are the
very seotions which do not find a place there—the only two seotions—and I am
surprised ab their inclusion in this Scheduls, I do not for 2 moment suggest that
your Excellency’s Government have the remotest idea of killing constitutional
political agitation in the country; but the effect of the insertion of these two
seotions—I warn my non-official colleagues—will be whatI say, namely, the
killing of political agitation in this country. Idonot wish to attribute any
motives, but I submit that unless there isa clear and satisfactory explanation
on the part of Government for going beyond the recommendations of the
Rowlatt Committee, I am absolutely ocertain people will put the construction
which I have suggested.”

The Hon'ble Mr. Kamini Kumar Chanda:—*“ My Lord, I
have a similar amendment® in my name and I ‘associate myself with the
eloguent remarks of the Hon'ble Mr. Patel."’

e

® That in olauss § (a) of Schedule the figures and letters * 124-A ** and * 163-A " be dnleted.

7-58 px.
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Tho Hon'ble Sir Verney Lovett:—“ My Lord, the last sentence
of the clause to which the Hen’ble Mr. Patel referred runs thus :

‘This was the scheme of the riminal Law Amondment Act, 1808, the Schedale to
whioh might be adopted.’

“We did not say ‘should be adopted,’ we said ‘might he adopted.’
We threw it out as a suggestion. That is all T have to say, my Lord.”

The Hon'ble Sir William Vincent :—“ My Lord, there bas besn
what I can only describe asan amazing mis-statement of the intentions of
Government in enaoting Part I of this Bill. It is suggested that the Govern-
ment deliberately propose to enactPart I of the Bill in order fo introduoce
thesc two seotions. .

The Hon’ble Mr, V. J. Patel :—“I beg pardon. Irise to a point
of order. I never said the Government deliberatoly inserted them. I haveall
along said that itis likely to be interpreted as such unless there is a satis-
factory explanation. . .

The Hon’ble Sir William Vincent :—* My rccollection is, as I
said, that the iusinuation of the Hon'ble Member was what I have said, namely,
that the Government did this deliberately. . . . . '

The Hon'ble Mr, V. J. Patel :—*Iam sorry for the recollection of
the Hon'ble Member.”

The- Hen'ble Sir William Vincent:—“If I am wrong,
I can only regret it; but1 have & olear recollection of the same thing
being saidy in oconnection with Part I. At any rate, whether I am right or
wrong in that, as apparently there is room for misapprohension on the point, let
me assure the Council that there is no ground at all for any such apprehension,
I tried to explain very fully the reasons which led us to make Part
I of the Bill, and I think itis generally admitted that we depart there very
considerably from the Act of 1908 in many matters.

“T had also hoped we had taken every step to reassure the public and the
members of this Council that this Bill will not and cannot be used for the
suppression of political agitation. It certainly shall never be so used with the
consent of any of the members of the Goveroment of India. 1do not believo
it can possibly be so used ; but the real question before the Council is, whether
sections 124-A and 158-A should remain in the Schedule, when offences under
these sections are directly connected or when connected with a revolutionary or
anarchical movement whether an offender under these sections is entitled to any
more oonsideration than an offender under the other sections which are mentioned
in the Bchedule. Bection 124-A deals with a person who brings or attempts to
bring into hatred or contempt or excites or attempts to excite disaffection towards
His Majesty or the Government ; and section 168-A deals with offences promoting
itl-feeling between different races ; but the offences only come within the purview
of this Schedule when they are connected with a revolutionary or anarchical

movement and I can myself see no reason for excluding either of these sections
from the Schedule.”

- The Hon'ble Pandit Madan Mohan Malaviya :—“ My Lord,
peither the Hon'ble Bir Verney Lovett nor the Home Member have answered
the objection which has been raised by the Hon'ble Mr. Patel to the inclusion
of sections 124-A and 1563-A in the Schedule. My Lord, as more than one official
member has referred to the proceedings of the Seleot Committee, I hope I also
may be permitted to refer to them to this extent, that it was I who suggested
the exclusion of these two sections from the first part of the Schedule asit stood
in the Bill as it was introduced, namely, offences against the State, . . .

t
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The Hon’ble Mr. V. J. Patel :—" I also suggested it.”

The Hon’ble Pandit Madan Mohan Malaviya :—* Yes, I
do not want to olaim credit for myself alone ; I was going to point to something
else, and it was that that sugzestion was not adopted, but the #wo offences were
included after some consideration by the Government in the second part of
the Schedule. . ., .

The Hon'ble Sir William Vincent :— May I correct my
Hon'ble friend P Section 153-A was always in the second Part of the Behedule
though section 124-A was in the first Part. "

The Hon'ble Pandit Madan Mohan Malaviya :— Ves,
Ithank the Hon’ble Member. Now, the position with regard to these
two sections is very clear. .All that the Hon'ble 8ir Verney Lovett has said
is that the Rowlatt Committee has suggested that the Schedule to tho Aot of
1908 might be adopted. He has not told us that there is anything in the
Rowlatt Gommittee’s Report which would support the inclusion of the two
sections under consideration in the Schedule. The Hon'ble the Home Member
has said that if an offence which falls under seotion 124-A or 163-A is in the
opinion of the Local Government conneoted with revolutionary or anarchical
movements it should bo triable under Part I. Now, my Lord, the whole
trouble arises from the fact that the question whether an offence under sco-
tion 124-A or 153-A is or is not conneoted with a revolutionary or enarchical
movement i3 to be determined not judicially but merely by the opinion of the
executive Government. It is a very serious matter to deprive an individual of
tho oonstitutional safeguards of life and liberty by the judgment of an execu-
tive Government, and I therefore very strongly support the amendment of
Mr. Patel that these two sections should be excluded from the Schedule. My
Lord, the result will not be that persons who may be guilty of these offences
in connection with revolutionary movements will go unpunished. The law can
get hold of them if they have been directly or indirectly conneoted with revolu-
tionary or anarchical movements. If, on the other hand, the Government has not
evidence enough which it can put before a judicial court to establish a connection
of the offence under trial the absence of such evidence, the want of sufficient evi-
der.ce, should not be made good by the opinion of the executive Government ar-
rived at upon evidence which is not sufficient to be put before a law court. For
these reasons, may Lord, I strongly support the proposal, and though it seems
hopeless to ex(fect it, it is to be very much wished that the Government will see
their way to adopt at least this amendment. This will remove a great deal of ap-
prehension which has been aroused in the minds of the people. My Lord, in this
country as in other countries the determination of the question of whether a
speech or writing is seditious is one of the most difficult matters which comes
before the courts. And situated as we aro in this country there are special
reasons to apprebend that v:hen an exeoutive officer of Government considers a
particular individual particularly objeotionable, any specch made by him, any
artiole written by him in an area to which the Act has been extended, may be ~
regarded, in tho opinion of the esecutive Government, to be connected with any
revolutionary or anarchical crime that may happen to exist inany part of the
province. Criticisms of the policy and measures of Governmeant, criticisms of
the vagaries of administrative officers, oriticisms of the defeots of the administra- -
tion are abundant, unfortunately too sbundant; and owing to the faot
that the governing olass belong to another country, to another race, there
is always the danger of a man being charged, without the slightest
justification in faot, with exociling feelings, against Government, when he is

- oriticising the measures of the administration with the sole desire of having
the administration improved. If there is strong virile criticism of the defeots ¢
of Government in any province at a time when in some paris of if, a few
misguided individuals might be indulging in ideas of anarchical or revolu-

- tionary movements, the individual who™ has been eriticising the measures

" of Government with the honestest of motjves, with absolutely no idea of
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suggesting either the subversion or overthrow of Government, with the sole
desire of making an unholy system of administration, satisfaotory, that
individual will run the risk of being hauled up by the opinion of an executive
Governmeut, of beinfg tried by a tribunal under Part { aud of being deprived
of the safeguards which the constitution has hitherto provided,

“There is also another class of cases which may fall under section 163-A.
Owing to the great igrorance which prevails among the vast section of the
people, there are differences casily excited amoug llindus and Muhammadaus,
end otLer classes of His Majesty's subjects living in this country. There may
be somoe unfortunate individuals who may have started the trouble, and that
trouble may bave no connection with any revolutionary or anarchieal move-
meot. But if at the same tiine thers should happen to be in the part of the
province in which this activity may be going on some writing or speaking in
conneotion with theso unfortunate religious disputes, the result will be disss-
trous to those individuals who may have been writing about these matters without
the remotest intention of encouraging revolutionary or anarchical movements.
For these reasons, my Lord, the inclusion of these two sections in the Schedule
is particularly dangerous, and it is muoh to be wished that Governmont may
yet see their way to exclude the two sections from tho Schedule, "’

The Hon’ble Mr. Srinivasa Sasiri:—* My Lord,I beg to sup-
port this amendment and to say just one word why I support it. Throughout
this discussion whencver non-official criticism has been sharp it has been said
by the spokesmen of the Government that this distasteful business has been
undertaken by them because thie whole of this troublesome question was referred
to great experts, and they were bound to accept more or less the opinion
of this expert body and act on their advice.

“ In support of this every important section and paragraph of the Rowlatt
Committee have been quoted, and whenever a certain provision was stigmatis-
ed as being very stringent it was put to us that it did not go beyond the recom-
mendations of the Rowlatt Committec. Every anxiety was shown hitherto
to make it olear to us that even the widest powers taken will fall within the
limits laid down by the Rowlatt Committee. Why in regard to these two
sections they have gone beyond the recommendations of the Rowlatt Qom-
mittee they have not made clear although directly asked. The only thing
that I have heard, and that is a very inadequate explanation, is that ‘ might’
is very different from ‘should’. That is nothing whatever. It does not touch
the matter. I should like some light on this point. Sections 124-A and 153-A
aro sections whioh to all political workers are matters of constant dread. I sa
frankly in the course of these proceedings that Governmentif it wants to establi
absolutely beyond all doubt that this Act will not apply, either by themselves,
their successors or their subordinates, to offences under sections 134-A or 1563-A
with which political workers are constantly concerned, if they want to make that
point clear 1t can only be by the exclusion of these two seotions, At this late
bour I have not the slightest desire to detain the Council at length, but I wish te
associate myself heartily with the observations that have fallen from my Indian
colleague that there is a great apprehension in the public mind that this Bill,
when it becomes law, will have the effeot of stifling public life orat an
rate of oreating nugnation therein. I believe that much of the agitation whio
your Excellency’s Government is witnessing is prompted by that apprehension
and the Government is bound to take note of it. It may be that it is exagger-
ated because what is unknown, what is to come is like{y to be magnified in
the largest proportions, bat all the same there is this apprehension and it has
found expression in this Oouncil Chamber, It has found emphatio expression
outside the Council and I beg your Excellency's Government to take cogoi-
sance of thiv apprehension and to remove it by not including these two sections
in the Schedule of the Bill.”

‘The Hon'ble Mr, V. J. Patel ;(—“I1 have nothing more to add,
your Excellency. "' .
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His Excellency the President:—“I will take Mr. Patel’s
amendment first, Would it not be cunvenient to put one amendment instead

of three ? "' -
The Hon'ble Mr. G. 8. Khaparde :—* I have no objection. ”

The Hon’ble Bir. Patel’s motion was put and the Council divided as
follows :—

dyear—19, Noes—34.

\The Hon’be Sir Gangadhar Chitnavis. His Excellency the Commander-in-Chiof.
. The Hon’bls Sir Claude Hill

Mr. 8. N. Bunerjea. Sir Sankaran Nair,

8ir George Lowndes.

n ”»

Rsja of Mahmudabad. )
” ja of Mabmu ” Sir Thomas Holland.
" Dr. Tej Bahador Sapra. » Sir William Vinoent.
T . , Sir James Meston.
” Pandit M, M. Malaviys. :, Sir Arthur Andersoa.
” Mr. 8. 8astri, 5 g}r Vﬁrnlgy Lovett.
. r. H. F. Howard.
» Mr. B. N. Sarms. ,: Bir James DuBonlay.
»  Mir Arad Ali, Kban Babadur. » ﬁ" {;} H\ : Le 4
r. W. M, .
” 8ir Dinshaw Wacla. :: Mr. H. Slmrp.al v
Mr. V. J. Patel. . Mzt R, A, Mant,
» ; e »  Major-Geul. Sir Alfred Bingley,
” Mr. M, A. Jinnab. " Sir Godfroy Fell.
” 8ir Fazulbhoy Currimbhoy. »” ﬂ: é ﬁ l{(O;?even
. Maharaja Bir M. C. Nandi. w  MrD.de8. By,
, Rai Krishna Sabay Bahadur » gleut.-co(l;) nell “{‘ Eﬁ Hlfclllm:']
) . ) urgeon Genl. W, R. Edwards.
,  Kbap Dabadur Allshendo Shab. " Mr.G. B, Clarke,_
»  Khen Babadur Mian Mubammad . M, C. A. Barron. it
Shaf. » MrP. L Moore.
,  MrG.S. Kbsparde. no Meh Kmen
. . B, H., C. Walsh,
»  Rai B, D, Shukul Bahadur. » Mr.C A Kincaid,
, Sir John Donald,
» Mr. K. K. Chanda. :, Mr. P. J. Fagan,

Mr. T. J. Marten.
Mr, W. J. Reid.
Mr, W, P, Rice.

n
»
»

The amendment was therefore negatived.

The motion that the Schedule of the Bill, as amended by the Select
Committee, snd as further amended, stand part of the Bill was put and agreed
to. s

The Council then adjourned to Tuesday, the 18th March, 1919, at 11 a.x.

H. M. SMITH
Devur:
} Offy. Seoretary to the Government of India,
Legislatioe Departulent.

The 27th Maroh, 1919.
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