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" LEGISLATIVE ASSEMBLY.

. Tuesday, 10th April, 1934.

The Assembly met in the Assembly Chamber of the Council House at
Elevea of the Clock, Mr. President (The Honourable Sir Shanmukham
<Chetty) in the Chair. , i

QUESTIONS AND. ANSWERS.

DrLIVERY WORK IN EXTRA-DEPARTMENTAL PoST OFFICES AND PosTMxx

AND OVERSEERS IN BENGAL AND AssaM CIRCLE ORDERED TO DEMIT
OrFICE.

657. *Mr. 8. O, Mitra: (a) Is it a fact that Government have issued
orders directing that the delivery work in extra-departmental post offices
must be done by extra-departmental delivery agents? If so, will Govern-
ment please lay a copy of the order on the takle?

(b) Is it a fact that the Postmaster-General, Bengal and Assam, issued
instructions by an express letter No. S.-296, dated the 21st February, 1924,
to all Superintendents of Post Offices and first class Postmasters o carry
-out the retrenchment of personnel in all cadres below the clerical cadre and
1o order the retrenched personnel to demit office before the 1st April, 1934?

(c) If the reply be in the affirmative, will Government please state the
total number of postmen and overseers in Bengal and Assam Circle who
have been ordered to demit office on or before the 31st March, 1984 on the
basis of that order and also the number of such officials whose service is
below 25 years and below 10 years?

(d) It it a fact that orders have also been issued to appoint extra-depart-
mental delivery agents in place of the postmen under orders of discharge?
If so, will Government state on what inonthly allowances they will be
appointed and what is the scale of pay of the postmen they will replace?

(e) Is there any possibility of the postmen under 25 years service now
under order of discharge being absorbed in vacancies in the postmen’s cadre
elsewhere?

The Honourable Sir Frank Noyce: (¢) The fact is not as stated, extra-
departmental delivery agents are being employed only in those extra-
departmental post offices in which the delivery work is not sufficient to
justify the emplovment of wholetime postmen or village postmen. The
second pert of the question does not arise.

(b) Yes. These instructions were issued in the interests of the staff
themselves as according to orders then in force the period for the grant
of retrenchment concessions was due to expire on the 31st March, 1934.

(¢) Government recret that the informatsion is not readily available.
The position, however, is that as the period for retrenchment concessions
has been extended in the Posts and Telegraphs Department for one year
from the 1st April, 1934, the Postmaster-General, Bengal and Assam, issued
revised instructions on the 28th March, 1934, cancelling, for the present,
the retrenchment of such officials as had not actually vacated their posts.

(3479 ) A
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(d) Yes, but only where the volume of traffic justifies the employment
of an cxtra departmental agent. As regards the second part, the monthly
allowance of an extra-departmental delivery agent does not ordinarily
exceed Rs. 10 a month while the scale of pay for wholetime postmen is
Rs. 25—1—45 per month in the towns of Calcutta, Howrah and Alipore
and Rs. 20—1—40 in the rest of the Bengal and Assam Circle.

(¢) No. For the purpose of retrenchment, officials of the postmen
class in each postal division or under each first class post office are treated
as one unit.

Mr. Lalchand Navalrai: May I know from the Honourable Member
whether the orders were only with regard to the retrenchment of personnel
in the clerical cadre? Why was it only with regard to this clerical cadre
and not in the case of the other cadres, vide clause (d)?

The Honourable Sir Frank Noyce: I think retrenchment has been pro-
ceeding also in regard to the other cadres. Retrenchment has been going
on throughout the Department.

Mr. Lalchand Navalrai: But were shere no orders with regard to this
before, and, therefore, these orders were made in regard only to this
cadre of clerks? Was there no order, along with the other orders under
which the general retrenchment was going on? Why was there no such
order with regard to these clerks also, so that it became necessary to give
separate orders with regard to the clerks?

The Honourable Sir Frank Noyce: Orders in regard to the different
cadres may issue separately; there is no reason why they should all issue
together.

Mr. Lalchand Navalrai: I wanted to know whether there was a separate
order on that account, viz., that there was no order previously with regard
to these men?

The Honourable 8ir Frank Noyce: I am not conversant with all the
details of this case. If my Honourable friend will put down a question,
I shall be glad to obtain the information.

TREATMENT OF AN EX-STRIKER IN THE ENGINEERING DEPARTMENT ON THE
GREAT INDIAN PENINSULA RAILWAY AT NAGPUR A8 A NEW ENTRANT
ON RE-INSTATEMENT..

658. *Mr N. M. Joshi: (q) Will Government be pleased to state if
it is a fact that an ez-striker in the Engineering Department on the Great
Indian Peninsula Railway at Nagpur, when re-instated, is treated as a
new entrant?

(b) Is it a fact that an ex-striker in the Transportation Department, if
re-engaged, has his service prior to the strike, counted and also taken into
consideration at the time of retrenchment?

() Is it a fact that owing to this differential treatment twenty workers
in tl;e Engineering Department at Nagpur were retrenched as being new
en

(d) Will Government be pleased to state the reasons for this differential
treatment?
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Mr. P. R. Rau: With your permission, 8ir, I propose to reply to
questions Nos. 658, 659, 663 and 664 together.

I have called for information, and will lay a reply on the table of the
House. in due course.

Mr. Lalchand Navalrai: May I know how many times during the past
threc or four days the Honourable Member has stated that replies are
being sent for?

Mr. President (The Honourable Sir Shanmukham Chetty): Order, order.

RE-INSTATED EX-STRIKEBS IN THE ENGINEERING DEPARTMENT OF THE
GEREAT INDIAXK PENINSULA RAILWAY AT NaGPUR.

1650. *Mr N. M. Joshi: (a) Will Government be pleased to state if it is
a fact that the ez-strikers in the Engineering Department at Nagpur on
the Great Indian Peninsula Railway were re-instated within two months of
their discharge, consequent upon their going on strike?

(b) Is it a fact that theve is a rule on the Great Indian Penin-
sula Railway that if a man is discharged and re-engaged within six months
from the date of his discharge, his service prior to the discharge is counted
for the purposes of gratuity and other privileges?

(c) If the reply to part (b) be in the affirmative, will Government be
pleased to state whether the cases of thcse re-engaged strikers do not come
within the purview of that rule?

(d) Are Government prepared to inquire into the matter and state the
result?

BLOCK RETRENCHMENT ON THE GREAT INDIAN PENINSULA RATLWAY.

660. *Mr. N. M. Joshi: Will Government be pleased to state
whether it is a fact that at present block retrenchmeat is being effected
on the Great Indian Peninsula Railway?

Mr. P. R. Rau: The Agent, Great Indian Peninsula Railway, reports
that no block retrenchment is being effected on the railway at present.

Ex-STRIKERS ON THE GREAT INDIAN PENINSULA RAILWAY XNOT YET
RE-INSTATED.

661. *Mr. N. M. Joshi: Will Government be pleased to state
the number of cz-strikers on the Great Indian Peninsula Railway, who have
still not been re-instated ? )

Mr. P. R. Rau: There are still 8,495, who have not yet been taken

hack.
[4

MAINTENANCE OF Two WArTIsaG LISTS OF EY-STRIKERS ON THE GREAT
INDIAN PENINSULA RaALway.

6682. *Mr N, M. Joshi: (q) Will Goverrment be pleased to state if it is
a fact that the Great Indian Peninsula Railway Administration maintains
two separate waiting lists of ex-strikers, ciassed as ‘A’ and ‘B’?

+ For answer to this question, see answer to question No. 658.

A2
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(b) Is it & fact that the ex-strikers on list ‘A’ are given preferemce over
those on list ‘B’?

(c) If the replies to the preceding parts be in the affirmative, will
Government be pleased to state the reasons for this preference?

Mr. P. R. Rau: (a) I understand that on the Great Indian Peninsula
Railway, ez-strikers are divided into the following three categories:

18t waiting list.—Ez-strikers who complied with the terms of the
Government of India comamuniqué of the 1st March, 1930.

2nd waiting list.—Such of the men from the 1st waiting list
a8 declined to accept an offer of employment on other Btate-
managed Bailways.

Register for re-employment.—Ez-strikers who failed to comply with
the terms of the Government of India communiqué of the
1st March. 1930. | B

(b) Those who are on either of the waiting lists are given preference
over those on the register for re-employment. Those on the 2nd wuiting
list are to be re-instated after those on the lst waiting list have been

re-instated. !

(c) Government consider that ez-strikers who returned to duty within
the period prescribed should have preference over those who did not. I%
was solely in order to allay all avoidable discontent and hardship that they
arranged to keep the others on a special register and gave them prefer-
ence over outsiders when vacancies occurred. The whole question is fully
explained in paragraph 19 of the Railway Board’s letter to the General
Secretary, All-India Railwaymen’s Federation, dated the 24th December,
1930, a copy of which I lay on the table. '

Eztract paragraph 19 frecm Railway Borrd's letter to the Genmeral Secretary Al-India
Railwaymen’s Federation, dated the 25th December, 1930.

- L] L] e -

19. Tt will be observed that the terms of these communiques apply only to persons
who offered to return to duty within a prescribed period and do not impose any
cbligation on the Railway Board or the Railway Administrations in respect of
persons who did not. With regard to. the latter. however, the Railway Board have,
suo motu, and solely with a view to allaying all avoidable discontent and hardship,
issued instructions to the Agents of State-managed Railways :

(i) that men who failed to comply with the terms of the communiqué of
Marck. 1. when thev apply for appointment, should have their names
registered and that when vacancies occur, they should be given preference
to other applicants, such register to be kept open upto the 31st Decem-
ber, 1931. This instruction was issned in June, 1930. and it is now
proposed to issue further instructions. as indicated in paragraph 13, which

- are more favourable to the strikers;

(ii) that the question of fixing th> initial of such men on re-empl
is left to the digcretion of the Aeerﬂ?’ but that the Board hgvoeyme::
doubt that the Agents will issue orders to the appointing officers to
give full consideration to the qualification, experience and the last pay
drawn by each individual when determining the rate of such initial pay;



QUESTIONS AND ANSWERA. 3483

(iii) that such men should, on re-employment, be subject to the standard of medi-
cal examination prescribed in the case of persons already in the service
and not the higher standard imposed on candidates for employment ;

(iv) that such men shall, on re-employment, be treated as new entrants but that
the question of treating the period during which they remained out of
employment as dies non for the purpose of retiring gratuity will be con-
sidered at the time of termination of their service and decided on the
merits of each case.

The Board have also informed the Agents of Company-managed Railways that they
are most anxious that such persons should be given employment in railways at the
earliest possible date and suggested that some preference be shown to them when
vacancies are filled on their railways and further that application from candidates
for vacant posts be advertised in the newspapers read by residents in the area served
by the Great Indian Peninsula Railway, the attention of the Agent, Great Indian
Peninsula Railway, being drawn to such advertisement.

Dr. Ziauddin Ahmad: May I ask one question? Is it not a fact that
persons who were strikers are put on a premium and persons who helped
the Government at the time are put at a discount?

!

Mr, P. R. Rau: I do not think that is the case.

Mr N. M. Joshi: May I know whether it is not a greater crime to be
a black leg than a striker?

Mr. P. R. Rau: That is a matter of opinion.

RE-INSTATEMENT OF CERTAIN px-STRIKERS OF BHUSAVAL AND NAGPUR
ON THE GREAT INDIAN PENINSULA Rarnway.

*Mr N, M. Joshi: (a) Will Government be pleased to state if it is

a fact that certain ex-strikers at Bhusaval and Nagpur on the Great Indian
Peninsula Railway have been refused re-instatement on the ground that
they have not fulfilled the conditions of the Government of India Com-
muniqué, dated the 1st March, 1930, in regard to the settlement of the
strike ?

(b) 1f the reply to part (a) be in the affirmative, will Government be
pleased to state how they did not fulfil the conditions?

(¢) Are Government prepared to inquire into the matter and state the
result of the inquiry?

REepUCTION OF MEN ON THE GREAT INDIAN PENINSULA Rammway.

t664. *Mr N. M. Joshi: Will Government be pleased to state how
many more men are likely to be reduced on the Great Indian Peninsulg
Railway ?

RECRUITMENT OF UTSIDERS ON THE GREAT INDIAN PENINSULA Ratmway.
665. *Mr. N. M. Joshi: (a) Will Government be pleased to state ii

-it is a fact that outsiders have been recruited on the Great Indian
Peninsula Railway in the vacancies recently filled up?

- + For answer to this question, see answer to question No. 658.
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(b) If the reply to part (a) be in the affirmative, will Government be
pleased to ‘state if this recruitment of outsiders does not go sgainst the
instructions issued by the Railway Board?

(c) Are Government prepared to inquire into the matter and state the
result of the inquiry? -

Mr. P. R. Rau: I have called for information and will lay a reply on
the tablc of the House, in due course. ,

ExoLusioN or THE DELAT CAMP AT.LOWANOCE FOR TITF: T URPOSE OF ALLOT-
MENT OF QUARTERS TO THE STAFF OF THE ATTACHED OFFICES,

666. *Rao Bahadur B. L. Patil:- (a) Is it a fact that Delhi camp
allowance granted to the clerical staff of the -Attached Offices of the Gov-
ernment of India is excladed for the purpose of allotment of quarters
while it is included for recovery of rent?

(b) If so, are Government aware that the clerical staff of the Attached
Offices are made to pay more than the staff of the Secretariat for the same
accommodation and are deprived of the accommodation which is due to
them on the basis of emoluments on which rent is recovered from them,
for example, men in the Secretariat drawing Rs. 850 per mensem pay for
C unorthodox type of quarter Rs. 35 and those in the Attached Offices
drawing the same salary, pay Rs. 40 on Rs. 350 plus Rs. 51 Delhi camp
allowance, for which emoluments they should get B unorthodox tvpe of
quarter, the maximum rent of which is Rs. 40?

(c¢) If so, do Government propose to remove the discrimination between
the staff of the Secretariat and the Attached Offices by including or exclud-
ing the Delhi camp allowance for both purposes? If not, why not?

The Honourable Sir Frank Noyce: (a) Yes. The classification of Gov-
ernment servants for the purpose of allotment of residences is based on
their substantive pay, and it has been laid down that the term ‘‘pay’’
bhas the meaning assigned to it in Fundamental Rule 9(21)(a). It, there-
fore, does not include compensatory allowances.

The recovery of rent, on the other hand, is based on ‘‘emoluments’’
as defined in Fundamental Rule 45C, which include compensatory allow-
ances.

(b) It is evident that in the example given by the Honourable Member,
the clerk in receipt of Delhi Camp Allowance pays more rent than the
clerk who receives™nothing in addition to his pay. But I am unable to

agrce that for this reason he is entitled to accommodation of a higher
class.

In the first place, there is no reason why a clerk who receives a com-

rensatory allowance should merely on this account be regarded as superior
to a clerk who does not.

Becondly, the classification prescribed by the Allotment Rules derends
on the basic status of the individual; and if items such as officiating pay
and compensatory allowances are taken into account ccnsiderable hardship
will be caused. For example, a clerk transferred to a post in which he
ceased to draw Delhi Camp Allowance would, if the Honourable Member's
views were accepted, lose his lien on his quarters immediately. -
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Thirdly, the example given by the Honourable Member refers tc the
B and C class unorthodox quarters, as to which an anomaly admittedly
exists. The standard rent of the C class quarters, which is now bigher
than thst of the B class quarters, will be revised as soon as the new
-quarters now under construction are completed. |

(c) Government cannot agree that there is any discrimination and for
the reasons given do not propose to change the principle on which allot-
ments are made.

TENDERS FOR BopY VarNisg Harp DEYING INSIDE.

667. *Mr. 8. O. Mitra: (a) Is it a fact that the Indian Stores Depart-
‘ment invited tenders for Body Varnish Hard Drying Inside as per Indian
‘Stores Department specification, and that the tender of Mesars. Jenson
-and Nicholson was accepted ?

(b) Is it a fact that as aresult of the acceptance of the tender, Running
Contract No. H6040/10, dated the 5th March, 1930, was made with
Messrs. Jenson and Nicholson for the supply of this varnish to the East
Indian Railway during 1931-32?

(c) Is it a fact that the actual supply was subsequently found to be
not in accordance with the Indian 8tores Department specification
mentioned in the tender?

(d) Is it a fact that the material supplied in accordance with the said
Contract was found unsatisfactory and unsuitable and was rejected?

(e) Is it a fact that the East Indian Railway authorities subsequently
accepted the said rejected supply and insisted upon getting thig inferior
quality at the same originally contracted for rate without calling for fresh
tenders for this cheaper quality?

(f) Is it a fact that according to the rules for the submission of
tenders, a contract is liable to be cancelled and the tenderer held
responsible for the breach of contract if the supply is not according to the
specifications mentioned in the tenders? If so, why was not this rule
-applied in the case of the supply of Body Varnish Hard Prying Inside by
Messrs. Jenson and Nicholson, the successful tenderer?

(9) Do Government propose to inquire into the matter? If not, why
ot ?

(k) Are Government aware that there are several other cases in which
particular tenderers were allowed to supply materials which were not
according to the Indian Stores Department specifications mentioned in the
tenders of the successful tenderers, and in whose favour the specifications
were changed without calling for fresh tenders? If not, do Government
_propose to inquire into such cases and lay a copy of the refult of such
inquiries on the table of this House? If not, why not?

Mr. P. B. Rau: I have called for the information, and shall lay it on
the table, on receipt.

Mr. F. E. James: Can the Honourabtle Member enlighten this House
a3 to what exuctly is the meaning of ““Body Varnish Hard Drying Inside’’?

Mr. P. R. Rau: I am afraid that is beyond me; perhaps Mr. S. C,
Mitra can answer that question.
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Mr. S. C. Mitra: If you want it, I can certainly explain what this-
‘means, but I am afraid the Honourable the President will not perhaps.
be willing to permit me to do so. )

GRANT OF TRAVELLING AND HALTING ALLOWANCES TO MEMBERS OF THE
INpzaN MEDICAL COUNCIL.

668. *Mr. 8, 0. Mitra: (s) Will Government be pleased to stais-
‘whether any rules have been framed regarding the grant of travelling and
halting allowances to members of the Indian Medical Council?

(b) Is it « fact that Government have directed that Provincial Govern-
ments shouwid meet these charges for members representing various elec-
torates m thr provincial area, or neminated by such Provincial Govern-
ments ?

(c) If the answer to part (b) be in the affirmative, why has thig distinc-
tion been made in the case of the Indian Medical Council?

(d) Is it a fact that the travelling and halting allowance of members of
the Tmperial Council of Agricultural Research or the Inter-Universify
Board and various @#d hoc Committees which the Government of India-
appoint, are paid by the Central Government out of Central revenues?

(¢) Are Government aware that Provincial Governments grant allow-
ances at provincial rates which vary in each province and different rates-
are fixed for different individuals of the same Province?

(f) Are Government further aware that in the case of the payment of
allowances ¢ members of the Executive Committee some provinces may
have to pay a larger amount than other provinces from which either fewer
members have, or no member has, been elected ?

‘(g) Are Government also aware that owing to meetings being held in:
Delhi some Frovinces will have to pay a larger amount than others?

(h) Will Government be pleased to state if they have considered the
possibility ‘of providing by rules that meetings of the Council may be.
held by rotetion in the capital of each of the provinces?

Mr. €. 8. Bajpai: (d) No.

(b), (c) and (d). The Government of India consulted Provincial Govern-
ments, who have generally expressed their willingness to meet the expen--
diture.

Tha Government of India do not pay any travelling or halting allow-
mnces in connection with the meetings of the Inter-University Board. As-
regards the Imperial Council of Agricultura]l Research and ad hoc com-
mittecs. the practice is not uniform. Generally speaking, the travelling
and halting allowances of official members are paid from the same source:
as their salaries. As regards non-official members, the matter is regulated
by the terms sanctioned for the particular committee or body.

(¢) The rates of travelling allowance and halting allowance are not
unifor1a in all provinces.

(f) It will be open to the Council to meet this charge from itse own-
funds.
(g9) This is likely.

(h) Under section 8 (i) of the Indian Medical Council Act, itis for the-
Council to appoint the place of ite meeting.
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Leave FaomaTiEs 10 OFFICIAL MEMBERS oF THE INDIAN MEDIUVAL
CovuNcIL.

669. *Mr. 8. 0. Mitra: (a) Will Government be pleased to state what
facilities are granted by way of leave to members of the Indian Mediceal
Council who are officials to enable them to attend meetings of the Medical
Council ?

(b) Is it a fact that officials nominated to the Council by Local Gov-
ernments are permitted to attend the meetings of the Council and ara
treated as being on duty, whereas other officials who have been elected
to the Council are required to apply for leave and can only attend the
meeting if such application for leave is granted?

Mr. @. 8. Bajpai: («) and (b). Government have no information, but
will make enquiries on the subject.

FUuNcTIONS OF THE SECRETARY OF THE INDIAN MEDICAL COUNCIL.

670. *Mr. §. O. Mitra: (a) Is it a fact that the paid Secretary of the
Committee 1x not a member of the Indian Medical Council?

(b) Is there any truth in the newspaper statement that the Segretary
is going to be a member of the inspecting body which will visit the
different medical institutions in the country?

(¢) Is it & fact that the Indian Medical Council negatived the idea of
the Secretary being a member of the inspecting body ?

(d) If so, will Government please state the special reasons for over-
riding the decision of the Medical Council for providing special powers to
the paid Secretary of the said Council?

Mr. G. 8. Bajpai: (a) Yes.

(b), (c) and (d). The Medical Council, at their first meeting, rgsolved
to make a regulation debarring the Secretary from appointment as an
Inspector. The proposed regulation is subject to the previous sanction

of the Governor General in Council, and is now under consideration by
that authority.

Mr. B. Sitaramaraju: Is it not a fact that the Simla Conference made
a recommendation that the Secretary should never be a Member of the
Qouncil ?

Mr. G. S. Bajpai: I do not think that the Simla Conference made any
recommendation to that effact.

WaAR PREPARATION WCRBK IN OERTAIN BRANCHES OF THE ARMY
HADQUARTERS.

671. *Mr. 8. G. Jog: (a) Will Government please state the number of
war preparation sections in the M. G. O. Branch and the number of
officers, technical clerks and other establishments, sanctioned for them,
and the total annual cost on this account?

(b) Will Government please state the tctal annual cost in respect of

officers and others, sanctioned for war preparation work in the offices of
the C. G. S., the A. G, and the Q- M. G. at Army Headquarters?
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Mr. @. R. ¥. Tottenham: It is the main function of the Army to be
ready for war and, in that sense, the whole of Army Headquarters may
be said to be employed on war preparation work. If the Honourable
Member would care to come and explain to me in greater detail what it
is that he wants to know, 1 shall endeavour to give him all the informa-
tion at my disposal.

PoST OF ASSISTANT MASTER-GENERAL OF THE ORDNANCE.

672. *Mr. 8. G. Jog: Will Government please state whether the post
of A. M. G. O., Army Headquarters, is a new appointment? 1f so, when,
and for what new duties. was this post sanctioned?

Mr. G. R. F. Tottenham: No. It is only the title of the appointment
and not the appointment itself that is new.

MovE oF THE MASTER-GENERAL OF THE ORDNANCE BrRANCH CaMP OFFICE
10 DELAI

673. *Mr. S. @. Jog. (a) Is it a fact that the former M. G. O.,
Major-General Kirwan took Government’s sanction for the move of his
camp office avowedly to give change cf clitnate to men by turm? If so,
will Government glease state why M. G.-5 should come to Delhi every
‘year?

(b) Is it a fact that Government have previously declared that the
location of Army offices in Simla throughout the year did not involve any
loss of efficiency? If so, are Government, in the interests of economy,

prepared to withdraw sanction for the move of the M. G. O. Branch camp
office? If not, why not?

(c) Are Government aware of the extent of heartburning caused among
that section of the M.G. O.’s office which is not brought to Delhi?

Mr. G. R. F. Tottenham: (a) The reply to the first portion of the ques-
tion is in the negative. The second portion does not arise.

(b) 1 have been unable to trace any previous declaration of the nature
referred to by the Honourable Member. The annual moves of the various
branches: of Army Headquarters are dictated by reasons of administrative

convenience and efficiency and Government are not prepared to withdraw
sanction for them.

(c) Government are aware that individuals would prefer to come to
Delhi instead of staying in Simla for the cold weather.

SoLpIER AND LADY CLERKS IN THE ARMY HEADQUARTERS.

674. *Mr, S. O, Mitra: (¢) With reference to the answer to my starred
question No. 342 of the 6th March, 1984, wherein it had been suggested
that the soldier and ex-soldier clerks at Army Headquarters represent &
small proportion of the total establishment. is it a fact that in view of

the following figures the proportion of the militarv category is as high as
one-third ?

Total No. of Clerks. No. by categories.
620 (including 20 technical military Clerks) 100 soldier clerks.
: 50 lady olerks,

93 ex-soldier clerks.
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(b) Will Government please state the total amount of the pay of the
2438 soldier, ex-soldier and lady clerks and that of the 357 Indian clerks?

(c) Is it a fact that according to existing orders there is no limit to
the cadre of ex-soldier clerks, who are regarded as civilian clerks, and
that any number of the soldier clerks could be civilianised any time and re-
placed in the soldier clerks’ cadre by fresh recruits, thereby gradually
increasing the proportion of non-Indian element, and correspondingly
decreasing that of the Indian clerks at Army Headquarters?

(d) In view of the suggestion made that a soldier with practical mili-
tary knowledge is essential in military work:

(i) is it a fuct that military work is carried on in the Army Depart.
ment Secretariat of the Gcevernment of India? If so, what
is the strength of soldier and ex-soldier clerks in the office
mentioned ?

(i) Are Government preparcd to include soldier and ex-soldier
clerks in the Army Department Secretariat? If not, why
not?

(¢) Are Government prepared to iay on the table the file dealing with
the necessity, and fixation of the proportion of soldier clerks at Army
Headquarters and their exemption from the Public Service Commission
control? If not, why not? !

Mr. G. R. ¥. Tottenham: (a) The Honourable Member has, I think,
based his statistics on certain rough figures that I gave in reply to a sup-
plementary question some time ago, in which I said from memory that
there were about 100 soldier clerks. In this term I intended to include both
-soldier and ez-soldier clerks. The correct figures are ag follows: -

Soldier Clerks o7
Ex-soldier clerks 93
Lady clerks 52
Other civilian clerks 558

Total 730

“The proporticn of the military element is thus 16-4 per cent. of the total
establishment.

(b) The correct figures are 172 soldier, ez-soldier and lady clerks, and
B58 other civilian clerks. Tt will take some tima and an appreciable
amount of labour to work out the cost of each category, but F am obtain-
ing the information and will lay a reply on tha table in due course.

(c) No, Sir. The maximum number of-scldier, ¢x-soldier and lady
.clerks is definitely fixed at 25 per cent of the total establishment.

(@) (i). The Army Department is certainly concerned with military
affairs but its work does not require the same detailed knowledge of army
machinery as is required in the branches of Army Headquarters. No
soldier, or ex-soldier clerks are, therefore, employed in the Army Depart-
ment.

(i) No, Bir—bccause they are unnacessary.
(¢) No, because the reasons have already been sufficiently explained.
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DISCRIMINATION IN THE MATTER OF PAY AND ALLOWANCES IN THE ARMY
HEADQUARTERS.

6756. *Mr. S, 0. Mitra: (q) With reference to the answers to my
starred questions Nos. 344 and 349, dated the 6th March, 1934, wherein
Government expressed reluctance to accept English procedure as prece-
dent for Government of India, are Government aware of the existence, at
page 87 of the printed Budget Estimates of Expenditure on Defence Ser-
vices 1084-35, of the following paragraph:

“In March 1925, orders were issued revising the rates of pay of all regular King's-
commissioned officers of the Army in India with effect from July 1924. The principles
adopted in the revision departed considerably from previous practice and the officers’
pay was based on the rates current in England?”

(b) If so, will Government be pleased to state why in one case the
FEnglish peactice is followed. while in another it is not done iikewise?

Mr. @. R. F. Tottenham: (a) Yes.

(b) Because the circumstancas in the two cases are entirely different.
The fact that the pay of officers recruited in England and serving in
India is based on the pay of officers serving in England is no reason why
the pay’ of clerks recruited and serving in India should be based on the-
pay of clerks recruited and serving in England.

SoLDIER AND LADY CLERKS IN THE ARMY HEADQUARTERS.

676.. *Mr. S, O. Mitra: (a) With reference to the answers to my
starred question No. 345 of the 6th March, 1934, wherein it had been
explained that Government experienced difficulty in getting soldiers to-
serve at Army Headquarters on the lowest rate for which Indians are
available, will Government please state why soldiers could not be had to-
serve on their regimental rates of pay?

(b) 1s it a fact that military discipline precludes u soldier from exercis-
ing option as to the choice of a station at which he should serve?

(c) Will Government please state what is the regimental pay of g
soldier before his attachment to Army Headquarters as a clerk on Rs. 190
per mensem to start with?

(d) Will Government please state the yeasr when the pay of g lady
clerk at Army Headquarters was less than Rs. 100 per .mensem, the
number of the lady clerks then serving, and the number of resignations
that followed the sudden reduction in the rate of pay? What was the
exact rate then prevailing?

(e) Wil Government please state whether the proportion of pay
(including overseas pay) of an Indian to an English clerk at the High
Commissioner’s office is 3: 1 initially, as is the case at Army Headquarters
where an Indian gets less than one-third of what a Britisher receives? ¥
not, what is the actual proportion ?

Mr. @. R. F. Tottenham: (a) Because without additional pay there
would be no inducement to the soldier to take up clerical work and obtain
the necessary certificate of education.
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(b) It is true that soldiers must serve as soldiers wherever they may be
sent, but soldiers are under no obligation to serve as clerks either in their
own units or in staff offices.

(c) The average monthly pay and allowances of a private soldier work
out at approximately Rs. 70 per mensem, but, in addition, he gets certain
concessions in kind such as free board and lodging and fuel.

(d) The starting pay of lady clerks has been Rs. 100 since 1920. Be-
fore that there was no regular time scale of pay and it would be very
difficult, if not impossible, to obtain the information asked for by the Hon-
ourable Member. My information is that the pay generally given to lady
clerks before 1920 was less than Rs. 100 and this was found to be: insuffi-
cient.

(¢) Government have no information regarding the rates of pay in the
High Commissioner’s office.

Mr. B. Sitaramaraju: Has the pay of these lady clerks now been
increased ?

Mr. @. B. F. Tottenham: No, Sir: 1t is still Rs. 100.

TRAINING IN ARSENALS TO INDIANS FOR WORKING AS TECHNICAL Cmnxs'
AT THE ARMY HEADQUARTERS.

677. *Mr. 8. 0. Mitra: (a) With reference to the answer to my
starred question No. 348 of the 6th March, is it a fact that a military
subordinate of the Indian Army Ordnance Corps serving in the M. G. O.
Branch, is regarded as serving in his own department? If so, will Gov-
ernment please state why in the answer to my starred question No. 58
of the 80th January, 1984, it was stated that seven out of eleven technical
military clerks serving in the M. G. O. Branch had already been replaced
in the Corps?

(b) Will Government please state why Indians with suitable qualifica-
tiong are not given the requisite specialized training in arsenals with a
view to their functioning as technical clerks at Army Headquarters?

Mr. G. R. F. Tottenham: (a) The answer to the first part of the ques-
tion isin the affirmative. The answer to the second part is that the
actual strength of the 1.A.0.C. is fixed according to the exigencies of the
gervice. When members of the corps are transferred from arsenals for
work at headquarters some of them have to be replaced in arsenals while
others need not.

() As already explained in answer to previous questions, Indians are
being so trained. )

LADY CLERKS IN THE CENTRAL MILITARY OFFICES AND IN THE GOVERNMENT
or INDIA OFFICES.

678 °*Mr. S. 0. Mitra: Will Governmert please state (a) the total
number of lady clerks employed in the central military offices (including
the Army Department Secretariat), and (b) the total number throughout
the other Governmenst of India offices?

The Honourable Sir Harry Haig: The information is being collected and
will be laid on the table in due course.
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DuTIES OF THE DIRECTOR OF REGULATIONS AND FORMS.

679. *Mr S. O. Mitra: Is it a fact that the Director of Regulations
and Forms is not in a position to suggest any alteration to the substance
of Regulations with which the Army authorities alone are concerned?
Are his duties merely to effect economy in printing of amendments and

forms ?

Mr. @. R. P. Tottenham: The answer is in the negative. I explained
the functions of the Director of Regulations and Forms at some length
in my answer on the 30th January, 1934, to starred question No. §9 to-
which I would refer the Honourable Member.

RECRUITMENT OF LADY CLERKS.

680. *Mr. S, O. Mitra: Will Government please state whether they
have adopted the policy of recruiting, for certain classes of work, lady
clerks at a higher rate of pay, than men clerks, thus putting an additional
burden on the Indian tax-payer? If so, why?

The Honourable Sir Harry Haig: Ladies are: equally eligible with .men
for clerical posts i certain offices at the Headquarters of the Government
of India and when appointed to the second or third division in these
offices are given a higher initial rate of pay.

Mr. M. Maswood Ahmad: What is the amount of the higher additional
pay that is given to these lady clerks?

The Honourable Sir Harry Haig: The initial rate of pay is Rs.100.

Mr. B. Sitaramaraju: What is the necessity for giving these lady
clerks the higher rate of initial pay?

The Honourable Sir Harry Haig: That, Sir, is a matter that was gone
into carefully some years ago, I think, by a Committae, and they came
to the conclusion that that was the minimum rate of pay which should be
offered.

UNSTARRED QUESTIONS AND ANSWERS.
CHANGE IN THE DATE OF THE MILITARY ACADEMY EXAMINATION,

338. Mr. 8. @G. Jog: (a) Is it a fact that the examination of the Indian
Military Academy was fixed for the 26th March, 1934 ?

(b) Is it a fact that the date was changed to the 27th March, 1934?

(¢) Will Government please state the reason why the date was
changed?

(d) Was the date dependent on the visibility of the moon, and if so,
why was not the date of the examination made alternative?

(e) Is there any precedent for such a change of date?
(/) Was any representaticn made in the matter? If so, by whom?
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(9) What is the number of candidates for whose convenience this date
was changed?

(h) Are Government aware that this sudden change has caused in-
convenience to other candidates? :

(i) Are Government aware that by not announcing the alternative
dstes beforehand they handicapped some candidates?

Mr. G. B. F. Tottenham: (a) to (). The Public Service Commission
originally notified that the examination would commence. on the 26th
March, and, as the official calendar showed that the holiday would fail
either on the 27th or the 28th March, they arranged that papers should
be taken only in the afternoons of those days. On the appearance of the
moon, it became certain that the ‘Id’ would fall on the 26th March and
the Public Service Commission accordingly postponed the examination
until the 27th, as they always endeavour to avoid holding examinations on
major closed holidays. They have no reason to suppose that any inconveni-
ence was thereby caused to any candidate or that any candidate was handi-
capped by the change. All candidates had in any case to be present in
Delbi on March 26th and under the revised arrangements the examination

finished on the date originally proposed.

CONSOLIDATED ALLOWANCE TO SPECIAL TICKET EXAMINERS ON THE
NorTE WESTERN RalLway.

339. Khan Bahadur Haji Wajihuddin: (a) Will Goverament be pleased
to enquire and state if it is a fact that the decision of the Railway Boa:d,
sanctioning enhanced consolidated allowance as an ex gratia measure to tae
old Travelling Ticket Examiners of the Audit Department on th: North
Western Railway, was in respect of those who held the post substantively?

(b) Is it a fact that Special Ticket Examiners are still paid daily
allowance? .

(c) Is it a fact that the Divisional Superintendent, Delhi, at his own
discretion hag sanctioned enhanced consolidated allowance to one Babu
Labhu Ram Teji who was a permanent Ticket Collecter officiating as
temporary Special Ticket Examiner and who was promoted as temporary
Travelling Ticket Examiner? !

(d) Is it & fact that Babu Labhu Ram Teji was not confirmed as a
Travelling Ticket Examiner before 1st Jume, 1931, when the Travelling
Ticket Examiners’ cadre is said to have been abolished?

(e) It the Divisional Superintendent, Delhi, could exercise his discrel'on
in favour of the above named employee, what objection is there in
granting enhanced consolidated allowance to those permanent Ticket
Collectors who fulfil the same conditions as Babu Labhu Ram Teji (Messrs.
Mathews, Lakhu Ram, and M. Abdulla of Lahore Division) and who
worked ns Travelling Ticket Examiners for a longer period ?

(f) I the payment of enhanced consolidated allowance is 8 matter .of
discreticn, what objection is there if all the employees working a3 Special
Ticket Examiners are paid this consolidated allowance?

Mr. P. R. Rau: (a) Yes.
(b) to (f). I have called for information and will lay & reply on the
table of the House, in due course.
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; I ;
DIrFERENT RULES GOVERNING PAY AND ALLOWANCES FOR THE STAFF IN
‘ DIFFERENT DIVISIONS OF THE NORTH WESTERN RaAmLway.

340. Khan Bahadur Haji Wajihuddin: Will Government be pleased
to state if it is a fact that in different Divisions of the North Western
Railway there are different rules, governing pay and allowances for the
staff? If so, why?

Mr. P. B. Rau: I have called for information and will lay & reply on
the table of the House, in due course.

ALLOTMENT OF A PARTIOULAR QUARTER TO A PARTICULAR PERSON EVERY
YEAR IN NEW DETHI.

341. Mr. S. G, Jog: (a) With reference to the repiy to parts (d) and
(e) of the siarred question No. 1452, given on the 20th December, 1988,
regarding allotment of a particular quarter to a particular person every
year in New Delhi, will Government please state if they have come to
any decision in the matter? If not, when do they expect to pass orders?

(b) Are there any difficulties in adopting the same practice in respect
of allotment of clerks’ quarters in Delhi which prevails in Simla, which
permits the exchange of quarters in accordance with the priority of receipt
of application? If so, what?

The Honourable Sir Frank Noyce: (a) No. It is proposed to take the
matter up in connection with a general revision of the rules which is likely
to be made in the course of the summer.

(b) There are at present 1,626 married clerks’ quarters in New Delhi,
and this number will be increased to 2,253 when the quarters under con-
struction gre completed. There are only 338 quarters in Simla, and the
system in force there under which tenants are permitted to change their
.quarters in order of prior oceupation would not be suitable for adoption in
Delhi where. the number of quarters available will shortly be over six
times as great. 1 would point out, however, that it is not necessary to
-adopt the Simla system in order to permit tenants to change their quarters.

ATTERDANCE OF THR HINDU STAFPF OF THE MACHINE SECTION OF THB
RATLWAY CLEARING choum's OrricE oN RELIGTOUS HOLIDAYS,

342. Mr. Gaya Prasad Singh: (a) Is it a fact that the Hindu staff of
the Machine Section of the Railway Clearing Accounts Office is asked to
attend office on religious holidays, whereas the Muhammadan staff is not?

(b) Is it a fact that the staff of the Muchine Section 1 generully acked
to sit late and even have to work for eleven hours continuously?

(c) Is it a fact that the grievances of the staff of the Machine Section
have not so far been redressed in spite of their repeated requests?

(d) Do Government compensate the overburdened staff in any form?
If so, what?

Mr. P. B. Rau: (¢) I am informcd that such attendance is not requised
generally but only when the exigencies of work require it.
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(b) I understand the staff is required to work late hours only when it
is absolutely necessary in the interests of public services. The question
is being ‘investigdted further. '

" (¢) and (d). T understand the Director, Railway Clearing Accounts
Office has ‘already taken action on some of the grievances by granting com-
pensation holidays, arranging transfers, reducing the. rate of outturn and.
so forth and the matter is receiving further attention. Some of the cpera-
tors are also granted special pay.

THE SUGAR (EXCISE DUTY) BILL.
PRESENTATION OF THE REPORT OF THE qu;c'r COMMITTEE.

The Honourable Sir George Schuster (Finance Member): Sir, T beg to
present the Report of the Select Committee on the Bill to provide for the
imposition and eollection of an excise duty on sugar.

PRACTICE OF SENDING IN NOTICES OF AMENDMENTS AND
NOTES OF DISSENT, ETC,, WRITTEN IN PENCIL ON SCRAPS
. QF PAPER.

Mr. President (The Honourable Sir Shanmukham Chetty): With regard
to the reports of Belect Committees presented to the House, the Chair
would request Honourable Members to send in their additional minutes or
minutes of dissent either tvped or written in ink on foolscap size paper.
otherwise the minutes will not be taken. The Chair has to mhke this re-
mark because one Honourable Member has sent his minute of dissent on
this slip block paper written on both sides in pencil. '

THE INDIAN STATES (PROTECTION) BILL.

Mr. President (The Honourable Sir Shanmukham Chetty): The House
will now resume consideration of the following amendment moved by Mr.
Lalehand Navalrai on the 9th April, 1934:

“That in sub-clause (a) (j) of clause 3 of the Bill, after the word ‘established’
the words ‘by law’ be inserted.” '

Maulvi Muhammad Shafee Daoodi (Tirhut Division: Muhammadan):
Sir, I rise to support this amendment, because I feel that there is a great
flaw in the wording of the Bill as it stands. It appears that we are going
to punish a man for bringing into hatred, contempt or to excite disaffce-
tion towards the administration established in any State in India. It is
necessary, therefore, that we should define all th«, words contained in this
clause as definitely as possible. Although we have had a long discussion’
about the words '‘hatred, contempt and disaffection’’, we have now come
to the substantial words in the clause which are ‘*administration estab-
lished in anv State in India’". It is the attitude of the man towards the
‘‘administration established in any State in India’ ‘that is going to be
taken into consideration. One fails to understand that a man should be
punished - for, something indefinite There must be some definité rule of
eonduct in ¢ -society ar in a -State, the acting on which or theé dmissicn
of which should he. punishable. -But the words used ‘in' the ' Bill are °
*‘administration; established in anv State-in India’’. “When wé begin t
serutinise the 'gapihistratiqnaestablishe@ in ao Ind;an»!ﬁtate.¢ ‘we &t once -
come to the conclygien, that, the ‘‘administration established in any Btabe-

B
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[Maulvi Muhammad Shafee Daoodi.]

in India” is not at all definite. The other day, the Honourable the Law
Member was pleased to make a remark that whatever the administraticn
of the Indian State may be, it is the action towards that administration
which is made punishable by this Bill. But one has to understand what
the administration is against which such and such acts need not be done.
Before one knows what the administration actually is, one. cannot be held
liable for doing anything against it or omitting to do anything against it.
One would not expect a man to be punished for administration established
by the whim of the ruler and that also in a manner which is not known
to the people. People must know for certain what sort of administration
is established in an Indian State the respect of which is expected from
people living in British India. Before they know the nature of the ad-
ministration, they cannot be expected to withhold action against it. I
submit it must be made definite, and unluss it is made definite, the punish-
ment would be quite unjustifiable. If it is intended to mean that the ad-
ministration, even if it is whimsical, based on the whim of tha ruler, must
be réspected by people living in British India, it is scmething unreason-
able, and nobody could be expected to accord his conduct in favour of it.
I, therefore, submit that the amendment which has been proposed must
be seriously considered by those in authority before the Bill is passed into
law. Otherwise, we will be giving our consent to penalise & man for
action without telling him how his action affects the administration. The
Home Member says that it is no concern of ours to understand what the ad-
ministration of the Indian State is, but the man who would be prosecuted
can very well take the defence that unless he knew what the administra-
tion he was asked to respect, was, he should not be punished. There
will be no reasonable replv to this defence. It would be shcer injustice
to punish a man for acting against an administration which is so indefi-
nite in its nature. I, therefore, support this amendment with all the
strength I can command.

The Honourable Sir Brojendra Mitter (Law Member): Sir, my submis-
sion i8 that the insertion of the words ‘‘by law’’ would render the clausre
meaningless. The clause, as drafted, runs:

‘‘to bring into hatred or contempt or to excite disaffection towards the Administra-
tion established in any State in India.”

It seems there is some confusion in the minds of Mr. Navalrai and
others who supported him as to the meaning of the word ‘‘established’’.
He did not explain what he understood by the words ‘‘Administration
established in any Btate in India". From one part of his speech it
appeared that he understood the word ‘‘established”’ to mean, brought
into existence. In another part of his speech, I thought he understood
the word ‘*‘established’’ as referring t¢ the internal constitution of the
Btate, and this last understanding is supported by Mr. Shafee Daoodi
who said that one must know what was the nature of the administra-
tion eeta!’)lilhed'in any Btate, which means that you must know what
the constitution bf the State is. Mr. Shafee Daoodi argued that it was
mde.ﬁnite and -you ought to make it definite by introducing the words *‘by
law”. But may I ssk, how you make it definite? The insertion of the
words does not give you any ides of the imternal constitution. -
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Mr. Lalchand Navalrai (Sind: Non-Muhammadan Rural): The words
~“‘by law’’ ‘make it definite.

The Honourable 8ir Brojendra Mitter: What law? If you understand
the word ‘‘established’’ to mean brought into existence, then, I say, very
few States are brought into existence by any law. I may refer—not that
I accept the interpretation that ‘‘established’’ means brought into existence;
1 do not accept it; but on the assumption that ‘‘established’’ means
brought into existence—I may refer the House to a passage in a well-
known book on Jurisprudence, Holland’s Jurisprudence at page 396 which
runs:

“A new Btate arises either : Originally, where no State existed previously, a case
-now necessarily of infrequent occarrence; or derivatively, by separation from a pre-
viously existing State, and this either by agreemcnt with the older State, or i
its wishes. It is in the last-mentioned case that other nations often feel a difficulty
in deciding upon the reception which should be given to the new claimant for national
*honours.”

A new State, therefore, does not come into existence by any process
of law. States come into existence in diverse ways. We lknow many
States in India came into existence when the Mughal Empire crumbled
away; they set up for themselves as independent or semi-independent
bodies. We know how recently the State of Manchuko came into existence.
Did it come into existence by the operation of any law? It did not.
We know the Soviet Russia came into existence, not by the operation
oi any law, but through revolution. Therefore, if by the word ‘‘estab-
lished’' vou understand “‘brought into existence'’, then very few States
are established by the operation of any law. By the insertion of the
words ‘by law’' vou render the clause meaningless. Sir, ‘‘established’”
does not mean brought into existence. ‘‘Established’’ is not a term of
art, but it is an ordinary English word and the meaning is ‘‘set up on a
secure or permanent basis’’. When an Administration is set up on a
securc or permunent basis, the Administration is established, and in most
States that is done by the recognition of other States. Never mind how
a State comes into existence; the moment other nations recognise that
State as an international unit, it is established.

Maulvi Muhammad Shafee Daoodi: But it is the question of the
.administration of the Btate.

The Honourable Sir Brojendra Mitter: It was pointed out at a previous
stage of the debate that the word ‘‘Administration” meant Government.
When a Government is recognised by other States, then it becomes estab-
lished. In India that recognition does not come from other States or
international units, but it comes from the Paramount Power; that is to
say, the moment the Crown of England recognises the Government of a
particular State, it can be said that the administration of that State is
established. That is the meaning o® the expression ‘‘Administration estab-
lished in any State'’; that is, the: Government of a State which has been
:set up on a secure and permanent basis by the recognition of the Crown
of England. 2

B
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Mr. S. 0. Mitra (Chittagong and Rajshahi Divisions: Non-Mllxhgtmmada}n
Ruralj: Then, why (don 't )ggﬁ add the words ‘‘recognised by“G('}.*vemmgM" ?
The difficulty is, an usurper may come and occupy ' the' gadi of a Btate-
and he holds the administration of the State for the time being, and the
question is whether we are entitled to criticise that man. If we do so,

we may bring his administration into contempt. '

Sir Muhammad Yakub (Rohilkund and Kumaon Diwisions: Muham-
madan Rursl): He will not be recognised by the sovereign power.

The Honourable Sir Brojendra Mitter: I follow my Honourable friend’s
point of view. If an usurper comes and sits on the gadi the administra-
tion is not established till recognition comes from the Government. If by
“*egtablished’’ it means, as I submit it does mean, set up on a secure or
a permanent basis, the Government of an usurper like Bacha-i-8a-Kao was
never established. ;

Mr. S. C. Mitra: Even the Government of India recognised him.

The Honourable Sir Brojendra Mitter: I do not think they did. An
usurper merely sitting on’ the gadi does hot establish himself, the estab-'
lishment comes only when he is on a secure or permanent basis, and that
comes vis-a-vis the States in India only through the recognition of the
Paramount Power, the British Crown. Therefore, my submission is that
the expression ‘‘established by law’’—I am now dealing with the amend-
ment—would be meaningless, whichever way you interpret the word ‘‘estab-
lished”’. If by ‘‘established’’ you mean brought into existence, then it
is meaningless, because very few States are brought into existence hy any
operation of law. If by ‘‘established’’ you mean set up on a secure and
permanent basis, it would equally be meaningless, because a State in India
is set up on a secure or permanent basis not by the operation of any
law, but by recognition of the Paramount Power. Therefore, my sub-
mission is this that in any view the introduction of these words would
render the clause meaningless.

Maulvi Muhammad S8hafee Daoodi: Why should you not in that case
substitute for the word ‘‘established’’, ‘‘recognised by the Pararnount
Power”’ ?

The Honourable Sir Brojendrs Mitter: That is not the amendment, I

am talking on the amendment. If such an amendment were tabl
could deal with it. : 4

Sir Abdur Rahim (Calcutta and Suburbs: Muhammadan Urban): Sir
I must say that I have heard with a certain amount of surprise the
expluna‘tlon given by the Homourable the Law Member. He says the
phrase .‘estabhshed by law’’ would be inappropriate, because it could not
be predicated of many States that there was any law by which they
were established. A State might have established iteelf by usurpation, b
conquest, by raids and invasions snd methods of that character wi:nic ‘

?.
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.oartainly are not unknown to history. Most States have established them-
-selves, including the Government of India as it exists at the present day,
‘by usurpation. That is the history of most States; but my Honourable
and learned friend has used the phrase ‘‘established by law’’ in connec-
tion with the Government of India and the Local Governments. Has that

any meaning at all ?

The Honourahle Sir Brojencfra Mitter: In the course of the debate I
pointed out that the Government of India and the Local Governments had
been established by Parliamentary Statute.

Sir Abdur Rahim: Does that imply that there can be no law except
Parliamentary Statutes? Has not my learned friend heard of custornary
law and common law? How many administrations are not indeed estab-
lished by common law? Take the administration of England itself. It
is entirely based on Common Law, that is, customary law? Therefore,
-either the words ‘‘established by law’’ have no meaning and the authors
of the Penal Code erred, although I should not like to say that of such
-eminent lawyers as the authors of the Penal Code, or my friends on the
-other side are absolutely wrong.

Then, my Honourable friend says that administration means Govern-
ment. Why has he departed from that word in this case? Why has he
advisedly used the word ‘‘administration’’ in place of ‘‘Government'
which you find throughout the Penal Code?

The Homourable Sir Brojendra Mitter: I think there is an amendment
like that, and when we come to the amendment I shall deal with it.

Sh"bdll‘l m: I have been dealing with the argument which has
.been already used by my Honourable friend.

Then, Sir, there i8 a still more important point. He says the word
*‘established’’ means recognition by the Paramount Power. That is really
the gist of the whole matter. 8ir, whenever Buitish officials and stabes-
men put forward a oertain proposal deliberately, I for one always think
that there is some meaning behind it. Therefore, when this Bill used the
‘words ‘‘administration of a State’’, I was wondering why the phrase ‘‘Gov-
ernment established by law’’ which stared them in the face in the Penal
‘Code was deliberately departed from. Now, Sir, what does this mean,—
recognition by the Paramount Power? It means that no State has any
legal existence so far a8 the British Governinent is concerned unless it is
recognised. I see my Honourable friend, the Law Member, nods his
head, so that I have his approval; and tbat is exactly what I thought
and that is the whole scheme of this Bill. That is to say, it is no longer
an Asiatic Power which existed independently of the Paramount Power,
the British Crown. That is not so. It is now deliberately the policy of
Government to publish to the world and to the States and to us that no
State has any existence apart from the recognition given to it by the
British Government. Sir, this is a matter for very serious consideration,
#pecially by those States who hug the idea of Paramountcy with so. much
seal and enthusiasm. I am one who is a staunch believer in democracy.
Nothing has happened anywhere m the world as yet which has shaken my
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faith in democracy. 1 do not believe in autocracy. Its days are over,
and the sooner autocratic States anywhere in the world disappear, the
better. They will disappear. That, however, is another matter. But
when the States claim a certain status, it is for them to consider how
far this Bill or Bills of this character are intended or tend to enhance
their status or to reduce their status. After the explanation given by the
Honovurable the Law Member, there can be no doubt what the object
of this Bill is so far as the status of the princes is concerned.

Mr. Gaya Prasad Singh (Muzaffarpur cum Champaran: Non-Muham-
madan): Sir, in spite of the learned disquisition of my esteemed friend,
Sir Abdur Rahim, I feel some difficulty in understanding the scope of this
amendment and in accepting it. [ think the expression ‘‘established by
law”’, when spoken with reference to Government, is a legal or a consti-
tutional fiction. In one of my earlier speeches, I referred to the definition
of ‘““Government established by law in British India”’ as an instance of
legal fiction, and 1 ventured to say on that occasion that the Government
of India was not established at that time by law. The law came to be
promulgated later on. But when the Mughal Empire declined and when
the British merchants came out to this country, they began their trade,
and, in course of time, as history shows, they usurped a part of this
country, may be by force, may be by persuasion, may be in some instances
by fraud. But whatever the methods may have been, it was by usurpa-
tion or by some method or other that they came to establish themselves,
first as the East India Company, sand then, later on, under the Crown.
And then, when they had established themselves firmly, they began to
promulgate the law, either by Parliament in England or the Legislature
in this country, and then they continued this legal fiction and incorporated
that expression in their law books,— ‘Government established by law’’.
1 venture to submit that it is not a de jure Government, but a de facto-
Government which in most cases establishes itself by methods not always
legal. I will give you a few instances. The United States of America
was, as we all know, under the domination of England. Now it is an
independent territory; and how has that Government come to establish
itself ? As history teaches us, there was the American War of Independ-
ence, there was George Washington who established the new Government
by force, and the United States of America came to have an independent
existence. Was it established by law? Is there any power in this world
which would refuse to recognise the United States of America as a
Government established by law? But what was the origin of that
Goverminent? It was merely by revolt, or insurrection or rebellion.

Sir Abdur Rahim: On a point of explanation: I do not think my
Honourable friend has really understood my point. I said law does not
mean merely Statute law which was passed by a Legislature—it includes
customary law and common law and facts which have.been existing for
some time.

Mr. Gaya Prasad Singh: I was not referring to your explanation. I
was going to develop my own point with regard to that. As I was going
to say in this particular case of the United States, we are speaking
merely as 8 theoretical proposition without any political or other implica-
tion in it. The Government of the United States has come to establish.
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. .
itself, not by law, but by usurpation or conquest, or whatever it may be.
Take the case of Afghanistan to which reference was made by my Honour-
able {riend, the Law Member. When King Amanulla Khan went to
England, there was a insurrection behind his back, and when he came,
he found himself dispossessed of his kingdom (Honourable Members: ‘“No,
no’’), and there was civil war and bloodshed, and, as a result of that,
he was forced to retreat from his country, and the new Government
established in Afghanistan was recognised in course of time by the British
Government and by other Governments, respectively. Was the. Govern-
ment of Afghanistan after the flight of Amanulla established by law? No.
As we all know, there was civil war or revolt in Afghanistan resulting in
the establishment of the present Government. The power when it
establishes itself firmly procmulgutes a law, call it customary law, call it
parliamentary law or what you like. The origin of the States hardly rests
on any authoritative legal foundation. I shall be frank on this point.
There was the Indian Mutiny of 1857. It failed. If it had succeeded and
if these people had been able to establish themselves in this country,
dethroning the present Government of India, and, in course of time, if
that Government had been recognised by England, by France and by
other Powers as an independent Sovereign State, what would you call that
Government ? Would you not call it a Government established by law,
hecause the people rebelled against the existing Government, and then the
stronger of the two contending forces established itself firmly and after-
wards promulgated whatever !aw was needed? I submit that the origin
of a State in very rare cases is founded on law. I am not going to refer
to history; there are many ways in which, for instance, the Kingdom of
Hydecrabad might have been established. Mysore was under Hyder Ali
and Tippu Sultan, and it was then annexed and made over to the present
dynasty. Tippu Sultan himself, as history says, was an usurper. How
then can it be said that the present State of Mysore is an administration
established by law? My point is this: that the addition of the words
‘‘established by law’’ will not carry us any further. It might complicate
matters in many cases. We have to recognise States as they are—the
de facto Governments. My Honourable friend, the Leader of the Opposi-
tion, has said that if administration means Government, why not the word
“‘Government’’ be substituted in place of the word ‘‘administration’ ?
But in British India itself we find that there are many smaller Govern-
ments which are not designated as Governments, but as administrations.
For instance, as far as I know, Coorg is called an administration: it is
not called the Government of Coorg; similarly, the administration of
Ajmer-Merwara is never called the Government of Ajmer-Merwara; owing
to the smallness in size and importance of these territories, we call them

administrations . .

An Honourable Member: They are mot governed, but administered only.

Mr. Gaya Prasad Singh: Whether you call it merely administration, or
administration established by law, it will not carry matters very far.

My Honourable friend, Mr. Lalchand Navalrai, the other day quoted
the instance of some prince in Kathiawar or in Sind having imprisoned a
‘lot of people in a fort without any law. These are executive actions of
an irresponsible character which may or may not happen everyday in an
Indian State. In our own British India, we have got the Regulation of
1818, under which people have been clapped into jail indefinitely, and they
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have not been brought to trial before a regular Court of law. I am not
making any comment on that point; but the reference of my Honourable
friend, Mr. Lalchand Nuvalrai, was hardly appropriate to the subject we
are discussing, because we are discussing the origin of the Government
and not the irresponsible character of the executive. The words used are
“‘Whoever brings, etc., etc., towards the administration established by law ™.
That takes us back to the origin of the administration and not to the
" irresponsible executive actions which the head of that administration might
be pursuing from time to time. Therefore, the addition of the words
“‘by law’’ will not improve matters at all. Rather it will bring in compli-
cations. Take Kashmir, for instance: How was Kashmir acquired? 1 am
not referring to history, but I understand Kashmir was acquired and it was
sold to the forefather of the present Maharaja under certain conditions.
The addition of the words ‘‘established by law’" will hardly improve
matters. That is my contention. How can the mere addition of these
words make the administrations of these States more responsible and more
amcnable to law? Therefore, I have no very strong antipathy to these
words if they are inserted, but they will not improve matters at all. It
is better to leave the word as it is, because, if a particular case goes before
a Court of law, the origin of the States might come into question and
discussion, and then the whole situation might be Ianded in constitutional
difficulty. Therefore, I. am not enamoured of this amendment.

Raja Bahadur G. Krishnamachariar (Tanjore cum Trchinopoly: Noan-
Muhammadan Rural): Sir, I too oppose this amendment, but &ure are
‘6ne or two points that 1 should like to speak about. In thl?e first instauce,
I entirely agree with my Honourable friend, Sir Abdur im, when he
said that the entire scheme in all this legislation wag to _shove in the idea
of Paramountcy whether it existed or not, by all sorte of means, so thyt,
Tater in life, when someébody referred to this legislution, he would say:
“Did we not enact this piece of legislation? What were you doing all
these days?”’ It is entirely at the back of this legidlation . . . . .

Sir Dowasji Jehangir (Bombay City: Non-Muhammadan Urban): Then
agk for its being withdrawn: oppose it.

Raja Bahadur G. Krishnamachariar: Well, T shall consider it. Per-
haps my friend will then listen to what I say. The fact that I am attack-
ing a certain explanation of the Law Member does not mean that I attack
the principle of the Bill, which I most heartily support. What I do say
is that in opposing the amendment, the learned Law Member laid down
certain propositions which 1 am out to contest and which I am out to
prove cannot be sustained. That does not mean that the principle of the
Bill is wrong, that the principle of this Bill could not be: enunciated in
phrases which would be unobjectionable. That, 8ir, is my position. So
my friend, Sir Cowasji Jehangir, will understand that (very time an ob-
jection is raised, it does not mean that the Bill should be withdrawn.

Sir, as regards my Honourable friend, the Law Member, he enunciated
a certain proposition which aimost took my breath away. He statcd that
*‘established’’ means recognised by the Crown of England. Now, will my
Hopourable friend, before the discussion closes,—and I have tabled ad
amendment which raiges this question definitely and specifically,—éhdw
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me a scrap of paper,—purhaps he will search the archives of his office
from the time that Lord Macaulay sat in his chair up to the present day,
—-whether he can show me a scrap of paper by which it could be stated
correctly, justifiably and legally that a Government established in an
Indian State means s Government recognised by the British Crown? As
against it 1 shall quote 4 stateinent, and. if necessary, I can quote many
such instunces regarding practically every State, except those little States
which have accepted a Sanad which, iu the words of my friend, Mr. Neogy,
undertook to be loyal and call themselves feudatory,—to show that the
contention ot the Honourable the Luw Member is not correet. Sir, Lord
William Bentinek in 1832 wrote in respiet of the Maharaju Scindia as
follows:

*l do mnot possess any authority to confer or to take away the ruling power,
because the Maharaja Scindia is. the absolute ruler of his country. The British Gov-
ernment have neither seated any one on the Gadi, nor can they depose.”

What is the idea, Sir, in claiining after that that the British Crown
should recognis: an Indian State, as if without that recognition you can-
not invest that State with an indep:ndent existence ? But, Sir, the whole
argument is entirely 1relevant. . . . .

The Honouraule Sir Brojendra Mitter: Is not what has been read ous
by the Honourable Mcmber tantamount to recognition ?

- Raja Bahadur @G. Krishnamachariar: 1s it so? The British Guvern-
ment asserts itself, and those unfortunate Indian princes have got  to
recognise them; they hiave no other go. In the year 1832, Lord William
Bentinck had absolutely no power either to depose the Maharaja' Scindia
or to confer any power on him. The Scindia sat on his throne himself.
Lord William Bentinck said that he had nothing to do with him. But
can anybody say: "*Oh, he is not Scindia’’. It does not mean any recog-
nition at all any more than I can say that you are sitting in that Chair,
it is highly impertinent on the part of anybody to come and say,—be-
cause you hold u statutory position and you sit in that Chair by the
-authority of & Statute,—I recognise the Chair; let the President continue
"to sit. Similarly, as 1 said, the whole argument is irrelevant for this
reason, that the question is not as to the origin of a State, The question
is a8 to how the administration came into existence. The word is ‘‘ad-
ministration’’, and not ‘"State’". " If the wording was that it is a State
established, and if the amnondment was that it should stand as a State
established by law, then the entire argumnent oi my friend would hold
good, but nobody talks here about a State and hew it came into exist-
ance, and 1 very respectfully submit, in spite of the arguments of my
friends on both sides, the question as to how the State. came into exist-
ence, and all that discussion about Bacha-i-Sa Kao and King Amanullah
are absolutely irrelevant. The word is ‘‘administration’’, and every ad-
_ministration may be established by law, whatever that law may be. It
need not be an act of Parliamant, as my friend, Sir Abdur Rahim, sad.
‘There is an administration which has been in existence for so long that
the memory of man runneth not to the contrary. Is that not an admin-
iptration established ? Consequently, my Honourable friend, the Law
ember, was entirc ly wrong when he said that the sddition of the words
“by law” to the word ‘‘administration’’ would go to create such great
.confusion as to make the antire thing unworkable on the grounds stated
thy him. But, as I have said, I oppose this amendment. . . .
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Mr. S. O. Mitra: Muay 1 interrupt the Honourable Member for a
moment? Will he tell us what is the administration in the Alwar State
today ? Is it the British administration now carried on, or it is the ad-
ministration of the Muharaju of Alwar, and where is the Maharuja, ae-
cording to the Honourable Member’s thaory?

Raja Bahadur G. Krishnamachariar: You mesn now or before?
Mr. S. C. Mitra: Now.

Raja Bahadur G. Krishnamachariar: Sir, how the British Government
came into existence in Alwar, 1 cannot say, but 1 shall quote my autho-
rity, In support of wmy position, 1 said in an earlicr portion of my
speech, that it was all Zuburdasi. [ was laughed at. I was ridiculed, and
I do not know what fecling wus engendered in the minds of my friends
opposite, but, a little later. whuen 1 deal with my amendment, I shall
call in as my witness Lord Dalhousie, and Lord Hastings.

Sir Cowasji Jehangir: Which one?

Raja Bahadur G. Krishnamachariar: Lord Dalhousie. famous for his
annexationist policy. There is only one Lord Dalhousie so far as India
is concerned, because, our friend, the Marquis of Dalhousie, annexed Pro-
vince after Province, including my unfortunate kingdom of Tanjore. I am
going to call him as a witness. If you want an earlicr witness. . . .

An Honourable Member: Who will summon him ?

Raja Bahadur G. Krishnamachariar: With regard to my friend, Mr.
Mitra’s question, my answer is, possession is nine points of law. The
British Government is administering Alwar, and we do not know why
they are administering the State. Surely, the Maharaja of Alwar can,
for his own convenience, ask the British Government to administer the
affairs of his State, or his advisers in the shape of sdvice can issue com-
mands which he dare not disobey, or finding his own position created by
these advisers difficult, he mnght have given over charge of his adminis-
tration to those who are now in charge of it. There have been several
instances in other Stat«s. If you want such instances, I can go on ci&in%-
them till this evening. Whatever may be the reason, it is just as wel
that this administratien goes on.

Mr. 8. 0. Mitra: What about Nabha?

Raja Bahadur G. Krishnamachariar: We are not concerned with a.
rambling discussion as tn the State of the Indian princes, because for onv
thing we have no mat. ~al, and for another thing it is entirely irrelevant.
The whole "question is whether this amendment ‘‘established by law’’ is
appropriate. I 8ay, Sir, what law,—administration established by law,—
by the law which is pasred in their own States. Then, I say. a ruler-
ean pass & rule himself. . . . .

An Honourable Member: Let him.
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Raja Bahadur G. Krishnamachariar: What is the good of saying ‘‘let
him’". There is an administration working, there is an administration
which the ruler has recognised, there is an administration which he allows
it to be conducted by others,—what is the point in saying ‘‘let him".
But the. fact that the administration is there and the fact that the ad-
ministration has been brought into existence by the will of the ruler him-
self, is absolutelv sufficient authority, and to use the word ‘‘law’’, when
the law, so far as an Indian State is concarned, is just as authoritative
when passed by 2 Legislature as the one issued urnder a firman Conse-
quently, I snbmit that thie amendment is entirely usaless, and I oppose
it.

Mr. O. §. Ranga lyer (Rohilkund and Kumaon Divisions: Non-Muham-
madan Rural): Sir, when the Honourable the Leader of the
Opposition started showing a certain amount of ardour for a
phrase in the Indian Penal Code **Government established by law’’, I be-
gan to wonder why he spoke at all on a previous amendment which also
was incidentally, it curiously, for the removal of a phrase borrowed bodily
from the penai law relating to ‘‘disafection’’. You cannot have it both
ways. If you think that the Indian Penal Code is your legal bible and
you should not tamper with the language that is in it, then all your
original argument regarding the deletion of the ‘‘disaffection’” phrase falls
to the ground, and now assisted by the undoubtedly gifted wisdom and
talents of the Leader of the Centre Party, a new aspuct has been pre-
sented to us, the Raja Bahadur, following the line of the Leader of the
Opposition. The question is: why should you call it administration estab-
lished in any State in India, why not established by law? Surely, with
all thy experience that the Raja Bahadur undoubtedly has in an Indian
State, 1 could not understand, whether he insists upon using the same
phrase which is used in the Indian Penal Code for British India, for the
Indian States. 1 cannot understand this, because . . . . .

Raja Bahadur @. Krishnamachariar: I never said that the words ‘‘by
law’’ should be there. I opposed the amendment by saying, don’t have
those words, becausy it will complicate the situation. 1 did not say,

established by law.

12 Noox,

Mr. O. S. Ranga Iyer: Then he opposed the Leader of the Opposi-
tion ?

Raja Bahadur G. Krishnamachariar: [ opposed the amendment. I
am not concerned with the Leader of the Opposition.

Mr. 0. 8. Ranga Iyer: He threatengd to summon Lord Dalhousie as
a witness. 1 am glad he opposed the amendment, but when he threat-
ened to summon Lord Dalhousie, T thought through the medium of Sir
Alfred Lyall (Laughter) in his well known book which the Raja Baha-
dur used to get by heart in his younger years, ‘‘Rise and Expansion of
British Dominion in India’’, the Raja Bahadur has turned the table on
the Luader of the Opposition. The whole position is this. You cannot
have that phrase as suggested in this amendment, because the Govern-
ment established in British India is quite different from the Government
established in the Indian States. The British Indian quemmegt, as
already pointed out by the Honourable the Law Member, is established
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by parliamentary Statute. = The Governments in India of the Indian
. States have grown more or less by convention. As the Honourable the
Political Secretary pointed out in his speech on the 4th February, if I
remember the date aright, he said that the form of Government in one
Indian State differs from the form of Government in another Indian
State, but the form of Government in the Indian States differs from the
form of Government in British India, as the former is a paternal, more
or less, form of Government and with facilities for the subjects of ap-
proaching directly the ruling chief of the State concerned. So far as the
distinction between British India and Indian States is concerned, I
would ask the Honourable the Leader of the Opposition to study the
history on that point. Once under the Indian Penal Code he said they
were ‘‘Asiatic Power with independent States’”, und he said that that
independent status is gone, and, therefore, why should we not describe
their present status as Government as established by law? That inde-
pendent status may have existed once upon a timu, but from -time to
‘time the position of the States has changed according to the changing times;
it has never become the same or is likely to become the same for a long
time as that of British India. We all know how the change came. As
for Lord Dalhousie’s time, when the Raja Bahadur will summon him as
a witness, I shall place my medium before him when his amendment
comes which I hope to oppose. Lord Dalhousie said:

“Unless I believed the prosperity and the happiness of ite inhabitants would bo
promoted by their being placed permanently under British rule, no other advantage
which could arise out of the measure would move me to propose it’’

“There has never been any doubt about the recognised principle’’
—says Sir Alfred Lyall—

‘“‘of public policy, based on long usage and tradition, that no Indian principali
anp.utosn;doptodheirvﬁthoutthemtmdo&nﬁmﬁonotthopumg
English Government.”

Raja Bahadur @. Krishnamachariar: ls that a reference to the Rajah
-of Tanjore?

Mr. C. 8. Ranga Iyer: | am coming to the Rajah of Tanjoru when
you move your amendment, I am coming to the King of Oudh when
you move your amendment, and I shall dircuss Lord Dalhousie s annex-
ationist policy when the Honouruble Member moves his amendment. I
shall presently show how that policy has changed. It changed slowly
in Lord Camning’s time, this isghow the change took place:

“It may be worth while to add here that this doctrine of lapse is now practically
-obsolete, having been superseded by the formal recognition. in Lord Canning's Gov-
-ernor Generalship, of the right of ruling chiefs, on the failure of heirs natural, to
sdopt successors according to the laws or customs of their religion, their race, or their
family, so long as they are loyal to the crown and faithful to their engagements.’

The emphasis lies on the last phrasa, ‘‘so long as they are loyal to
the erowr and faithful to their engagements’’. This leads me to a ques-
tion put by the Honourable the Leader of the Opposition. He said, is
it this law, that law, common law, or some other law? My answer to
that is, it is the law embodied in treaties and observed in practice.
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working of the treaties must be examined in the light of actual experi-
ence, and I do not know in what language the Leader of the Opposition
would put that position. He cannot by any stretch of imagination call
it ‘‘Government. established by law’’. He said that he would like to get-
rid of these autocratic States. @ When he gets rid of these autocratie
States, when he follows up the annexationist policy of Lord Dalhousie,
abandoned by the British Government. . . . )

8ir Abdur Rahim: I did not say that I would get rid of these States..
I said genmerally that I believed in democracy and that 1 did not beliave
in autocracy. I did not suggest for a moment that I would get rid of
the States.

Mr. O. S. Ranga Iyer: i am very glad that my Honourable friend
has thrown somé light on’his own phrase get rid of ‘‘these autocratic
States’’. That, I think, was the phrase he used. There was no occa-
sion here to refer to "‘the autocratic States’’ if the Honourable the Leader
of the Opposition was 1n love with the form of constitution that obtains
in the Iadian Stutes. Without meaning any offenca, the form that pre-
vails in the Indian Statcs is an autocratic form and probably he wanis
to change that form. but even that form has not been changed at pre-
sent, and even if the form is changed, even if the rulers of States are by
their own consent assimilated to the position of their liege and lord the
King of England their own Emperor, and they become responsiblc rulers
of Indian States with a responsible Government, even then there will be
considerations in regard to treaty rights, in regard to the power of the
Paramount Power. I wonder whether the Honourable the Leader of the
Opposition has read the most authoritative document in regard to the
Indian States, which is none other than the Butler Commission’s report,
—if he has read that authoritative document, he, at any rate, would not
have stood up in this House and said, remove the present description of
the States which is rather crude, vecause it is different from that attri-
buted to British India and say that they should be levclled up to the
position in British India and they chould be described as ‘‘Government
established by law’". For, the Butler Commission’s report says 1 its
beautifully cryptic but extremely expressive phrase, ‘‘Paramcuntcy must
be Paramount’". If you recognise the Paramount Power, if you recog-
nise in law the existence of the Paramount Authority and if you recognise
the evolution that has takan place in the position of the States, and in
the light of a statement made by Lord Reading on an historic occasion in
regard to a premier Indian State in his capacity as Vlcqmy of India, a
greut legal authority himself. then he would have recognised that there
is a distinction between the position of the States and the position of
British India, and therc is a distinction betweep tha Paramount Power
and the position of the Indian States. The Paramount Power has the
right of interfering where interfarence is necessary, and that right of in-
terference has not been given awsy. You cannot, therefore, say that the
Govarnment of an Indian State is Government established by law. It is
a Government that has established itself there, and I shall tell vou ky
way . of an example how this kind.of. Government came to be established.
I can give a very good illustration by referring to the Btate to which Mr.
Gaya Prasad Singh referred, Mysore, but about which he did not care to
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throw light, as it is & well known story, but obviously as the Leader of
the Opposition has forgotten this particular episode when he ros: to
speak, it is just as well to refresh his mind and the mind of many of us:

“‘An il;lpomnt addition has been made to list of these self-governing principalities
by the revival of the State of Mysore in Southern India.”’

The phrase—self-governing principalities, tha word *‘principality’’ in-
cidentally reveals how incongruous was the argument of the Honourable
the Leader of the Opposition when he wanted that the Honourable the
Leader of the House should demolish his own argument by just using
the phrase ‘‘Government established by law’’:

“The territory had been forcibly seized by Hyder Ali, reconquered from Tippoo
Sultan by Lord Mornington when part of it was restored to the old Hindu dynasty,
but in 1831 the Indian Government had been obliged to assume the administration

and retained it for 50 years.”

When actually the Indian Government had retained the adminibtration
of Mysore for 50 years, even than, though its position was more or less
like that of a Province in India so far as administration by the British
Officer through a British authority was concerned, but even then by no
stretch of legal imagination or by no perversion of the law could the
position of Mysore be described in legal language as Government estab-

lished by law:

“In 1881, however, the State was reconstituted under the rule of the descendent
of the ancient Hindu family from whom it had been taken nearly a century earlier
under conditions that provided for the acknowledgment of British sovereignty and
for the welfare of the Mysore people. These ccnditions have been faithfully observ-
ed and this just political action of the British Government was taken by all the
native chiefs throughout India as a confirmation of the declared intention to uphold

their territorial independence.”

The last expression ‘‘tcrritorial independence’ is sufficient fnr my
purpose. I need not on this occasion dwell on this, because I do not
want to prolong the discussion. I want it to be cut short quickly, so
that, instead of waiting in Delbi which is developing into a large Turkish
Bath, we might go home early enough, but the Honourable the Leader of
the Opposition must know and knows that there are occasions, circum-
stances under which the Paramount Power can interfere and does interfere
with the administration of the Indian State and the occasion and the
circumstances are absolutely different from any such cccasion that one
can visualise to oneself even in his widest dream in regard to the adminis-
tration in British India. The distinction is not the historic distinction
of Tweedledum and Tweedledee. Tt is a real genuine distinction, and,
therefore, I hope the House will not listen to such argument as the Hon-
ourable the Leader of the Opposition placed before it, and if they threaten
to press this to a division, reject it without any consideration whatever,
but I hope they will have the sense not to press it to a division, because
they sre only playing with phrases which they in their cooler moments
will think have, no bearing to. the circumstances and the facts that we are

handling.
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Mr. Muhammad Yamin Khan (Agra Division: . Muhammadan Rural):
‘'We had a very interesting debate on a very simple issue. What I under-
stood my friend, Mr. Lalchand Navalrai, meant has not been touched by
.any of the speakers up to this time. What my friend meant Ly this
amendment is this. He wants to exclude all the administrations of those
States where a constitution has not been granted to the States people and
‘he wants only that this should be applicable to those States v-here a
constitution has been granted by the rulers of the States, and, if I am
not mistaken, what he meant by the words ‘‘established by the law’’ is
that a law has been constituted granting a constitution to the people for
the purpose of administering the State.

Mr. Lalchand Navalrai: You are to a large extent correct.

Mr. Muhammad Yamin Khan: His amendment had nothing whatsoever
to do with the origin of the State, whether a particular dacoit came or
whether a freebooter came or a Provincial Governor became the ruler.
‘We are not concerned with that. Here we have got certain administrations,
and my friend wants to make a distinction in those States and he says
that this provision should be extended to those States where a consti-
tution like the British Indian Constitution is prevailing, and he wants to
exclude all those States where there is no constitulion and they are ruled
personally by an autocrat. The second underlying thing in his amend-
ment to which he did not give expression to, but which was subsequently
given expression to by interruptions Lv certain Members, was to the
effect as to how are you going to recognise the administration of States
which are not governed by the ruler, but by certain persons appointed by
the Paramount Power like Alwar, Nabha and other States. Beyond
these two points, we have nothing to do with other matters, such as when
a power came into existence, whether it was legally constituted or ille-
gally constituted. whether they are usurpers, and so on. On the question
whethcr the House shou!d accept this amendment, I may tell the House
that I do not agree with my friend’s amendment at all. He cannot
- have my support to the amendment as it has been narrowed down. I will
give my reasoning, and I will point out the mistake under which my
friend was labouring. My Honourable friend used the words which he
found in the Indian Penal Code and which has led to this interesting
talk, because, in the Indian Penal Code, we have got the words ‘‘estab-
lished by law’. As-some Honourable Members have observed, up to
1857, there was no Government established by law in the ordinary sense
of the expression. 'Whatever Statutes there may have been of the British
Parliament, they could not be applicable to India under law, because those
laws were made by a party who had no concern legally with India.
because India was governed in the name of the Mughal Emperor and the
East India Company was nothing more than a mere contractor on behalf
of the Mughal Emperor. They were the administrators, and administra-
tors in the name of another Power, and that Power was there: therefore.
the British law could not be applicable to India. After 1858, . . . . .

Mr. President (The Honourable Sir Shanmukham Chetty): Order, order.
‘The Honourable Member himself rightly started by saying that this his-
torical and academic question was apparently of no use for present
purposes.
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Mr. nmad Yamin Ehan: Qpite right, Sir, but Lam simpl et
ing the arguments ‘which “you 'wer?ep'pleaﬁaﬁ,‘ to “allow of é;‘ﬁghym?q vle .
Members to indulde in, and, therefore, unless I meet those ayg_l;n'\q;{tq, I
cannot clear up this important issue. I am meéting the “arguments of .
¥ learned ' friend, Sir 'Abdur ‘Bahit_q. Whatever may be the position,
previously, after 1858, all laws which were passed by the British Parlia-
ment are the laws for India whenever they refer to India. .

Mr. S. C. Mitra: What about laws passed before—say in 1833 and
1843 ? '

Mr. Muhammad Yamin Khan: They are not applieable to India unless
they have been accepted by the proper authority later ~n, but-after 1858
the Government of India passed to the Crown of England and all laws flow
from the Crown. The constitutional position is that all laws are made by
the King. No law can be made by anybody except by the King. I am
talking of Engiish Law; 1 am not talking of Hindp Law or, Muslim 1,ws;.
I am talking of English Law: no law can be made by anybody exceply;
hv the King™. . ." AR

Sir Muhammad Yakub: Is that the English Law?

Mr. Muhammad Yamin Khan: . . . . and laws may be made by the
authority of the King, a8 the Xing has delegated his power tp a certain
body. his counsellors which have taken the shape of Parliament. The'
latter body can make laws and rules and regulations, but unless and until:
thev get the assent of His Majesty the King-Emperor, they are not valid.
In effect, that is only a sort of advice which is given by Parliament.
Under the English Constitution, the King has got the power to dissolve
Parliament at any time he likes.

Mr. N. M. Joshi (Nominated Non-Official): Very interesting indeed!

The Honourable Sir Brojendra Mitter: My Honourable friend may
qualify it by saying ‘“the King in Parliament’’,

Mr. Mohammad Yamin Khan: Now, Sir, in the case of a law made by

the King in Parliament, it means that the King on the advice.of Parlia- .

ment has made that law. Without the King, the Parliament cannot

enact any law, and anless such law gets the assent of the King, that law -

by Parliament has got no force and nobody will follow it. In the same-.

sense, in the case of the Constitution relating to India, no law can be -
made by the Houses of Legislature until that is given sanction to hy :

the King’s representatives.

Mr. B. V. Jadhav (Bombay Central Division: Non-M.uhammadan .
Rural): But Parliament once beheaded the King. :

Mr. Muhammad Yamin Khan: I would have expected a bettor inter-
ruption from my Honourable friend than this meaningless one. - The King

of England has granted a Constitution to the people of England and;-

that has become the Constitution, and under that Constitution Jawys are

'

made.. In the samie way, the rillefd’ of the ‘Tndidti Stites have got. an
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inherent power by virtue of their customary law or whatever my friend,
Sir Abdur Rahim, may call it, or the common law of the State. My
friend says—where is the common law, where is the’ customary law? I
say, in the State there is a common law, a customary law by which
the ruler of the State governs. Such common law may have originated
a long time ago, but still if a particular State is following a particular
kind of law, thdt law is the prevalent law and that law is the customary
or common law of the State. That is the inheritance from the Consti-
tution or the Government that is established in those States, and if those
States are carrying on their administration by a particular kind of Gov-
ernment, then we can say that it is according to the law which is pre-
vailing there, like the common law of the State which has established
those Administrations in those particular States.

Mr. N. M. Joghi: Very clear, very clear indeed!

Mr. Muhammad Yamin Khan: Therefore, my friend s argument has got no
bearing on this issue. There is the common law, there is the customary law.
My friend, Mr. Lalchand Navalrai, may want that his arguinent should now
come in, viz., that this must apply only to those States which are follow-
ing the principle of democracy on the DBritish lines. I say, Sir, that India
is India and we cannot expect that India should become Europe in a
day cr two (Hear, hear) or even in a decade or two decades. India will
change by the time she achieves progress on British lines, but unless
European education is diffused throughout India, you cannot say that the
administration of those States is8 bad. There are many States which are
carrying on their administration with the greatest efficiency although they
have not based their Constitution on the principles of democracy, but such
Indian State rulers are nevertheless paying the greatest heed to the pro-
gress of their subjects, and, therefore, it is not right and proper that they
should be excluded, simply because they do nof find their subjects suffi-
ciently advanced to take up the responsibilities which they themselves are
discharging for the good of their subjects. (Hear, hear) Sir, there are
several States which have not got many of their people educated. It may
be that the forefathers of the present rulers might have been responsible
for not baving brought in the blessings of education to their subjects,
but you cannot punish a present enlightened ruler who is doing his best
at present to educate and prepare his subjects for taking up civic respon-
gibilities in the future. Therefore, the banning of that ruler and of that
Administration is not right and proper. Therefore, I think the House
cannot accept this argument in favour of the exclusion of States which
have not granted a Constitution.

~ Tne second point which my Honourable friend wants concerns the
Administrations of such States which have been set up by the Paramount
Power. Now, he wants them to be excluded, but I cannot support that
too, because, if the Paramount Power has set up an Administration in
any particular State, it is because the ruler or his Administration was at
fault. They did not possibly treat their subjects properly, and, if they
did not treat their subjects properly and there arose grievances between the
rulers and the ruled, then certainly the Paramount Power had to inter-
vene. The intervention has never come, simply beeause there has been a
grievance between two people who were rulers, but the Paramountf Power
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has always intervened whenever there has been reached a stage of anta-
gonism between the rulers and the ruled. If the ruled were not satisfied
with the ruler, then certainly it’becomes the duty of the Paramount Power
under the Constitution to supersede that ruler or his Administration by
some other Administration. If there had been a democracy, the miinistry
would have been thrown out if the people were not satisfied with the
present ministry and they would have outvoted such ministry and then
the ministry would have been changed. But what would have happened
in the case of an aristocratic Government where there could be nc other
change except through the intervention of the Paramount Power: and if
the Paramount Power is doing its level best in order to safeguard the
people who are the victims of the misrule of their rulers, then, I think,
protection becomes necessary and must be granted to such subjects, and
it must be extended to thcse Administrations which have heen set up
by the Paramount Power. Therefore, on this point also, I cannot support
my Honourable friend, Mr. Lalchand Navalrai:

Mr. Lalchand Navalrai: I never expected you to support me.

Mr. Muhammad Yamin Khan: Whether you expected me to support
you or not, that is a different matter. With regard to his difficulty ubout
finding a word in the Indian Penal Code, I have explained that it" has
no bearing, and, by the addition of the words ‘‘established by luw’’, it
will not improve this matter. Therefore, I hope that this amendment will
be rejected altogether.

Diwan Bahadur Harbilas Sarda (Ajmer-Merwara: General): Bir, I gm
unable to support the amendment moved by my Honourable friend, Mr.
Lalchand Navalrai. He wants to insert the words ‘‘by law’'’ after the word
“‘established’’. 1 hold thut the insertion of the words ‘‘by law” is
absolutely inappropriate in this clause. I also hold that it is redundent
and unnecessary, and if the interpretation of the amendment of my Honour-
able friend, Mr. Lalchand Navalrai, as given by my Honourable friend,
Mr. Muhammad Yamin Khan, is to be aecepteg, then this amendment
becomes absolutely out of place. Bir, the word ‘‘administration” ocours
in a number of places in this Bill. I am not quite sure whether the word
"*administration” or ‘‘administrations’’, wherever they occur, are quite
appropriate, but I do not propose to go into the question of -the proper use
of the word ‘‘administration’’ in the discussion on - this amendment. 1
hop- 1 shall have an opportunity of making a few remarks on the third
reading about the whole of this Bill, and I shall then discuss the question
whether the words ‘‘administration’’ or ‘‘administrations’’ used in this Bill
are proper or not.

This Bill deals with Governments or Administrations which exist st
the time. This Bill does not seek to go into the origin of these Govern-
ments or Administrations. This Bill has nothing whatever to do as to how
s particulur State or States came into existence.. This Bill seeks to
establish and ?;intain c&ertain relations with States and Administrations
that are in existence, and, consequently, it is -absolutely unnecessary
imappropriate to add any words which would in any wayyoury the mm\'lmf:
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the origin of those Administrations or States. Now, what is the meaning »f
the phrase ‘‘established law™'? I think if we understand the words
‘‘established’’ and ‘‘law’’ in their fuller sense, then ‘‘established by law’’,
‘‘established’’ and ‘‘in existence’’ become identical. ‘‘Established’’ does
not necessarily mean ‘‘originated’’: ‘‘established ' means ‘‘exists’’. And
what is the meaning of ‘‘law’’? Law is an expression of the opinion of
the people. Law means nothing more than what is known as the expres-
sion of opinion of a people. When the opinion of the people is expressed
im a.particular formula or form, that ig called ‘‘law’’. Therefore, if we
understand properly what is meant by ‘‘established by law”, there will
be no difference whatever between ‘‘established by law’’ and any Govern-
ment which is existing and which is continuing and which is being main-
tained and obeyed by the people. ‘‘Established by law’’ means a Gov-
ernment which administers the country, which makes laws, which keeos
order and peace, when the laws which it makes are obeyed by the people.
That Government is a Government which is established by law. In this
sense, whatever the origin of the British Government of India may be, the
British Government of India must be taken to bs a Governinent established
by law. The same applies to the Governments of His Highness the
L{aharaja of Bikaner or Jodhpur. However these States might have
originated, we must hold that these States are for all practical purposes
established by law and we should not take these worde in their theoretical
sense. And our Government nrust deal with these States as States
established by law. Therefore, taking this as the meaning of the phrase
‘‘egtablished by law’’, I think it is absolutely unnecessary to add the
words ‘‘by law”’ there. As this Bill deals with the Govermments which are
in existence in Indin at the present moment and which have relations with
His Majesty’s Government in India, the words used in the Bill ‘‘towards
the administration established in any State in India’’ are quite sufficient.
When a State is recognised, the established Administration means the
Government of that State. Consequentlv, whatever form of Government
obtaing in any recognised State in India, that administration is the
administration with which we have dealings which are under the
suzerainty of His Maiesty the King-Emperor. My Honourable friend, Mr.
Mubhammad Yamin Khan, suggested that the meaning of the words ‘‘by
law” is ‘‘administration established in any State in India’’ which has got a
Constitution the word ‘‘constitution,’’ meaning certain richts given to the
public or to the subiects of that State and certain laws which limit the will
of the Sovereion of that State. This certainly is not intended by the words
“by law’”. He may ingeniously try to interpret it that way, but the words
“by law’’ csnnot bear the interpretation that the State is mnot on)y
establighed, but which has got a certain Constitution. Constitution or no
Constitution, the State is there. Tt exists there. Her Majesty’s Govern-
ment or the Government of India have relations with that State, and this
Bill only seeks that the relations of the Goverment of India with that State
should continue in peace and be regulated in such a way that the Govern-
ment of India or the Suzerain Government may be able to discharge its
duties towards that State which has been recognised by Her Majesty’s

Geyernment.

I do nod went to say anything abcut the question of Paramountey
.pecause I held that that question is absolutely irrelevant to the issue
rased by this. emendment. The question of Paramountcy stands by itself,

c2
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and if I have an opportunity of speaking on the third reading of the Bill,
T hope to explain how the question of Paramountcy is not only relevant,
but is most intimately connected with this Bill. But that is a matter
which, I think, is irrelevant at the present moment, and, therefore, I do not
wish to say anything on it now.

The Honourable Sir Harry Haig (Home Member): S8ir, we have listened
this morning to some very interesting lectures on law, on Constitutions and
on history, and had I not been oppressed by a certain feeling that we have
before us legislative business, and indeed a great deal of legislative business,
I should have passed a very pleasant morning. But I must
endeavour tc bring my mind back t¢ the amendment on this
Bill which we are discussing, and I sh-uld like t> say, to begin with,
that I find myself very much in sympathy with my Honourable friend, Mr.
Gava Prasad Singh, who explained that he found considerable difficulty in
understanding what this amendment really meant. I share that difficulty,
and I have a suspicion, as T listened to some of the speeches made on the
opposite side, that many Honourable Members also share that difficulty,
not excluding the Honourable Member who moved the amendment.

Mr. Lalchand Navalrai: T have no difficulty. It is quite plain to me.

The Honourable Sir Harry Halg:There is one interpretation that might
be placed on this amendment. Tt mav be held that we have not given s
sufficiently clear definition of the States to whom this clause is intended to
apply, that when we say ‘‘Administrations established in certain States’’,
that that is not clear enough and it is necessary to add certain words to
make it clear. Our view, on the contrary, is that the words ‘‘Adminis-
trations established in any State in India’ are perfectly clear and that by
adding the words ‘‘by law’’ we should be importing some uncertsinty into
what is at the moment plain. The ordinary meaning of the expression
“‘established by law’’ is, I think, very clearly illustrated in the case of the
Government of British India which is established by a Government of India
Act. One view is that Government established by law is only a Government
which is established by a definite piece of legislation. Another view
advanced by my Honourable friend, the Leader of the Opposition, is that
Governments are established by something which he calls ‘‘customary
law’* and I suppose he argues that any Government that has been in
existence for a certain time eventually becomes a Government established
by law. If that is the position, the addition of the words “’by law’’ really
does no good at all. On the other hand, if the position which we take is
correct, the addition of these words is mischievous, because it excludes in an
arbitrary way a large number of administrations which we want to include.
That is one of the possible meanings to be attached to this amendment.
The other is the meaning which I fancy the Honourable the Mover himselt
desires to attach. He does not want that this protection should be extended
{o all the States in India. He wishes to pick out certain States which in
hie view are more commendable than others and to restrict that protection
to those. Apparently he wishes to restrict the protection to Btates which
have, is it a written Constitution? That is one interpretstion which has
been put on the amendment—a written Constitution. Therefore, if, for
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instance, there was & Government established like the British
Government which has no written Constitution, then that would be
excluded from these provisions. It seems to me difficult to justify any
such differentiation. Or it may be that my Honourable friend has in mind
that oniy those administrations should receive protection whose administra-
tion is conducted in accordance with certain interna]l laws framed by the
ruler. Well, Sir, if that is the meaning, I am informed by my Honourable
friend, the Political Secretary, that all the States have some body of law;
naturally, in more advanced and in more primitive States, there will be con-
siderable differences as to the extent of that body of law, but there is a
body of law.

Mr. Lalchand Navalrai: What about Firmans? They are no law. They
are merely orders.

The Honourable Sir Harry Haig: It is certainly a law. We are now
getting into questions of what is the legislative authority, but that does not
affect the question whether particular provisions are or are not law. 1t is
quite obvious that if the Honourable Member is seeking to attribute to this
amendment & meaning of that sort, then it would introduce a most inextri-
cable confusion into the law. Who could say what particular amount of law
could be described as established by law? I suggest, Sir, that whichever
way we look at this amendment, it is either mischievous or superflucus,

3' I am strongly opposed to it (Applause.)

Mr. President (The Honourable Sir Shanmukham Chetty): The question
is.

“That in sub-clause (@) (7) of clause 3 of the Bill, after the word ‘established’
the words ‘by law’ be inserted.

The motion was negatived,
Mr. B. V. Jadhav: Sir, I beg to move:

“That in clause 3 of the Bill, in the priposed Explanation 5, the words ‘and
without attempting to excite hatred, contempt or disaffection’ be omitted.”

Sir, this Explanation 5 has been added in the Select Committee, and
it runs thus:

“E tion 5.—Statements of fact made without malicious intention and without
attempting to excite hatred, contempt or disaffection shall not be desmed to be of
the nature described in clanse (j) of this sub-section.”

When actions of several States are criticised in the press or on the
platform, the intention generally is to expose the maladministration and
thus to induce the States to reform their ways. Nobody wants to en-
‘courage newspapers who want to blackmail the States or who want to
take unfair advantage, but the actions of certain Durbars are such that
even & plain statement of facts may amount to the commission of the
offence. Statements made without malicious intention—that is all right.
But where does the onus of proof lie? 1 think the wording is such that
it will lie upon the accused to show that he was not actuated by any
malicious motive. In the same way, there are the words ‘‘without attempt-
ing to excite hatred, contempt or disaffection’. This is even more difficult
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than to prove that there was no malicious intention. Even a bare state-
ment of faets will amount to an attempt. Some of the actions of Indian
States are such that their bare statement is likely to excite hatred against
the rulers, there is also contempt and disaffection towards them. for, here
the commission of the offence is not in actually producing the result,
but without attempting to excite. The prosecution may say that the
editor of a certain newspaper has published a certain fact and the publi-
cation of that fact itself is an attempt to excite, etc. Papers have been
putl in our hands in which certain allegations have been made against
certain princes. I am not going to divulge anv of those things here, but
if those facts are published in newepapers when this Explanation 18 adopted
bv this House, I think the bare publication of the facts is sure, even if
it be a fact. to be held as attempting to excite hatred, contempt or dis-
affection towards the person of the ruler. I, therefore, place before this
House that this is a very dangerous provision. because it will stifle not
merely legitimate criticism, but even statement of fact apart from criti-
cisms, and, therefore, it is likely to be used very harshly against the
poblishers of even well meaning newspapers. The onus even in this
case will be upon the accused to prove that it was not an attempt, and
it is very difficult to prove that it is not an attempt because attempt does
not require even intention. Therefore, 1 hold that at all events the words
‘‘and without attempting to excite hatred, contempt or disaffection’’ should
be omitted and that the words ‘‘Statements of fact made without malici-
ous imtention’’ should remain in this Ezplenation. By the omission of
the words ‘‘without attempting to excite hatred, etc.”’ the object of the
Ezplanation is not defeated, but it will save a great deal of harm to the
newspapers. Sir, I move.

Mr. President (The Honourable Sir Shanmukham Chetty): Amend-
ment moved:

“That in clause 3 of the Bill, in the proposed Z ion 5, the words ‘and
without attempting to excite hatred, contempt: or disaffection’ be omitted.” "

Mr. Muhammad Muazzam Sahib Bahadur (North Madras: Muham-
madan): Sir, the effect of the amendment proposed by my Henourable
friend, Mr. Jadhav, will be entirely to nullify the object of the Explanation.
As the Ezplenation reads, statements of fact without malicious ingention
shall not be deemed to be of the nature described in clause (j). There
is also something in addition to that. and that is that statements of fact
made without attempting to excite hatred, contempt or disaffection ars
cxcluded from the mischief of the clause. That is to say, there are two
ingredients. One is that these statements of fact should be made without
malicious intention, and the other is that they should be made without
attempting to excite hatred, . contempt or disaffection. As I understood
my Honourable friend, Mr. Jadhav, I think he meant to say that the
moment you make a statement of fact without malicious intention, there
is an attempt—the very publication of a statement of that nature amounts
to an attempt to excite hatred, contempt or disaffection. B8ir, I entirely
disagree; it means nothing of the kind. I may make a perfectly honest
statement of fact and I may also at the same time attempt to exsite
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d, contempt or disaffection, or 1 may not do the latter. 4t all depends
.?1;?: the way F’put this statement of fact in print. It may be that 1
make comments here and there, that I exaggerate the position in & way
which is not warranted by the facts, there are ever so many ways m
which | may attempt to excite hatred or contempt, because it is just
possible that I may not honestly state facts as they have occurred on a
particular occasion. If I make an honest statement of facts, 1 do mot
come under this sub-section, but if there is this ingredient of an attempt
on my part, then, as I make that statement of fact to excite hatred, etc.,
{ will be liable, and I think those words have been added adwvisedly,

otherwise the scope of the Ezplunation, as I said, would be altogether
nullified.

Mr. Lalchand Navalrai: Upon whom will the burden of proof be? *

Mr. Muhammad Muazzam Sabib Bahadur: My answer to that is that
the Courts will determine from the statements of fact as they appear.

Mr. B. V. Jadhav: There are no Courts.

Mr. Munammad Muazzam Sahib Bahadur: In upplying this Ezplana-
tion, the District Magistrate wul be guided by the fact whether, from a
reading of the statement of facts, it is clear that there is mo malicious
intention and that there is no attempt on the part of the writer to excite
hatred, etc. In coming to that conclusion, he will be guided by the ardi-
nary mesning which the words used by the writer convey. That is my
answer to my Honourable friend.

Mr. Lalchand Navalrai: The Exzplanalion puts the burden on the accused.

The Honeurable Sir Brojendra Mitter: Sir, it is appreciated by Honour-
auble Members that clause 3 is taken from the sedition section of the Penal
Code, section 124A. In that section, there are certain Explanations; for
mstance, bond fide comments expressing disapprobation of the measures
of Government do not constitute sedition. Again, bond fide comments
-expressing disapprobation of administrative or other acts of Government
do mot emount to sedition. Sir Cowasji Jehangir, at the Simla debate,
drew the attention of Government to the fact that a publication might not
come within the category of comments either of any measures of Govern-
ment or of any administrative acts of Government; nevertheless, if it be
a"bond fide recital of facts, it ought to be excluded from sedition. That
wus his suggestion. Following up that suggestion, we have introduced a
new Ezplanation, which is all in favour of the newspaper. We have ex-
empted bond fide recitals of fact. But in order that a recital of facts
may be bond fide, it must not be malicious and it must not excite hatred,
contempt or disaffection. That is the meaning of this Ezplanation. We
are exempting statements of fact made without malicious intention and
without attempting to excite hatred, contempt or disaffection. Sir, this
is quite reasonable.

Sir Abdur Rahim: May I ask my Honourable friend if that is the mean-
ing of bond fide?
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. The Honourable 8ir Brojendra Miiter: 1 am using the term bond flde
in the ordinary popular sense for the sake of brevity. The gist of it all
ig this. As in the sedition section bond flde comments are permitted,
gimilarly we say that a bond fide recital of facts will be permitted. That
is the whole idea underlying this clause and this Kzplanation. Turning
to the Lzplanagtions in section 124A, you will find that the second Expla-
nation says:

‘‘Comments expressing disapprobation of the measures of the Government with a
view to obtain their alteration by lawful means, withoiut exciting or attempting
to excite hatred, contempt or disatfection, do not constitute an oftence under this
Ilﬂtiﬂll ” -

Similarly, Ezplanation 3 says:

*Comments expressing disapprobation of the administrative or other action of the
Government without exciting or attempting to excite hatred, contempt or disaffection
do not constitute an offence undex section.’’

: i i
Therefore, whenever you are protecting bond fide action, either in the
1 pac. way of comment or in the way of recital of facts, that must
be without an attempt to excite hatred, contempt or dis-
affection. The Ezplanation is in line with the protection given by the
Penal Code. If you take out these words, what will be the result? The
result will be that a - man may attempt in his recital of facts, say, by
prominent headlines or stressing certain facts or underlining certain facts,
to excite feelings of hatred, contempt or disaffection; nevertheless, he
will be protected; but we do not want to extend the protection to him.
We only want to give protection to bond fide recital of facts and that bond
fide recital of facts must be free from malice and ‘from any attempt to
excite feelings of hatred, contempt or disaffection. The amendment would
defeat the purpose of the clause, and I oppose it.

Sir Oowasji Jehangir: Mr. President, I do not want to repeat what 1
have said before this House on two ditterent occasions, but since an amend-
ment has been moved, 1 consider it my duty to support it. The ome
fundamental mistake that Government appear to me to make is that they
rely upon law and upon Statutes framed for DBritish India and not
for the Indian States. The Penal Code was intended for British India
and nor for the Indian States. The circumstances in British India are
totally different to the circumstances in Indian States. I make bold to
say that any exposure of maladministration in British India by merely
relating the facts would most possibly not excite hatred or contempt. But
in the majority of cases, a mere relation or statement of facts of what
vccurs in some Indian States will excite contempt or hatred. That is the
distinction. My Honourable friend, the Law Member, has referred us to
two Ezplanations in the Penal Code; but those Explanations were drafted
and passed for British India. I bave been complaining that my Honour-
able friends place the administration of British India on the same level as
the administration of the Indian States: it is not fair to themselves; it is
not fair to us. If I relate in this House a statement of facts of some
o the occurrences in Indian States, I am confident that both my Honour-
able friends opposite will say that I did attempt to create hatred and con-
tempt: I cannot help it; the mere statement of facts is such. Such state-
ments of fact it would be very difficult to find in British India. Tt would
be very very rare where a British Indian official, English -or Indian, would
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be guilty of such acts. That is the difference and that is the distinetion.
Now, :look. ati the Ezplanation. My Honourable friénd, the Law Member,
used, the words bond fide. Where are the words ‘‘good faith’ or the words
bond.fide.in this clause? ~ What does he say to that?

The Honourable Sir Brojendra Mitter: Absence of malicious intention;
that:is the -gist. -

iz Gowasji Jehangir: Let us read it. Good fsith is defined in the
Pernal-Code. as-my Honourable friend, Sir Abdur Rahim, reminds me:

**Nothing is said to be done or believed in ‘good faith® which is done or believed
without due care and attention.”

My «_poim:.lis that if this new Eiwplanulion referred to British India, I
might not have objection to it. But this Ezplanation, when applied to
conditions prevailing in Indian States, is of not much protection to the
Press: You say ‘‘statements of fact made without malicious intention and
without. attempging to excite hatred or contempt’’. You do not say that
those statements of fact should.be bond fide. A bond fide statement of
facts under this Ezplanation would fall within the mischief of this clause
because, tha statement of facts would be of such a character that it would
be impossible not to excite hatred or contempt. What has my Honour-
able friend got to say to that?

The Honourable Sir Brojendra Mitter: The words in the Explanation are
“‘without malicious intention’’. Now, malice has got a technical mean-
ing in"law. It means a wrongful act done intentionally without just cause
or excuse; the reverse of good faith. If you do a thing in good faith
and without exciting feelings of hatred, contempt or disaffection, for in-
stance, with the idea of getting legitimate grievances removed, then you
would be protected. But if the recital of facts be such that there is an
attempt to excite feelings of hatred, contempt or disaffection, then protec-
tion will' not be available. It is only when the attempt is to get a legi-
timate grievance removed that protection will be 2xtended—not otherwise.

Sir OL"uji Jehangir: If I may say so, what the Honourable the Law
Member has been saying supports me rather than breaking down my argu-

ment. The words are ‘‘without malicious intention and without attempt- .-

ing to excite hatred, contempt or disaffection’’. My complaint is against
the words ‘‘without attempting to excite hatred, contempt or disaffection”’,
which I say in most cases will not be possible, viewing the circumstances
that prevail in Indian States today. Regarding the amendment moved
by Mr. Jadhav to omit these qualifications, I would be perfectly prepared
to allow bond fide statements of facts if a redraft is made omitting the
words we complain about, and including some words such as bond fide
statement of facts or statement of facts in good faith. That is what I have
been pleading for, because I feel fairly confident that, however honest the in-
tentions of a pewspaper may be, thev will fall within the mischief of this
clause. It may be that Government will rot take action; but the &scretion is

]

left with them, I want it made perfectly clear in the Act itself, T know that -
the .contention has always .been that Government will not misuse these -
powers given to them, that they will judge for themselves whether the
statemant of facts'is such:as will create hatred or contempt or is deliberafely .
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meant; to create hatred or contempt, or as to whether the statements of facts
are bond fide and in good faith in urder to remedy grievances. That may.
be so, but the power is given to the Governmeni, to the executive autho-
rity, and a mere statement of facis may come within the mischief of this
clause, however much they may be made in good faith. That is my con-
tention, and I am prepared to support this amendment, unless a redraft
ie supplied to us in order to cover the points I have raised. That is why
1 said yesterday that the Ezplanation does not meet with our objection.
1f it had met us completely, believe me, Sir, I would have taken another
line yesterday. 1t does not meet us; it practically leaves us where we
were without the Ezplanation.

Diwan Bahadur A. Ramaswami Mudaliar (Mudras City: Non-Mubam-
madan Urban): Sir, the position is very simple as I understand this Ezplan-
ation. This Explanation is intended for the benefit of those who want to
bri.g out an absolute statemen. us facts with regard to a particular State.
If you want to come under the Lzplanation, and if you want to have the
benefit of this Explanation, you have to prove two things, first that, you
had no malicious intention, and, secondly, that what you wrote did not
amount to an attempt to excite hatred or disaffection. 1 grant that you can
prove the one regarding malicious intention provided you are able to prove
that you made the statement with the best of motives to bring about a
change in the methods of administration. But how are you going to prove
that your statement of facts does not amount to an attempt to excite
hatred or disaffection? I want the Honourable the Law Member to realise
that, whether a statement of fact is an attempt to excite haiwred or disaffec-
tion or not does not depend upon the intention of the person who makes
the statement of facts. There are two ingredients you have fixed here to
get this man out of the penalties of this clause. One is malicious inten-
tion. I can prove if I were editing a paper that I had no malicious inten-
tion and that my stutement of facts was made merely because I wanted
the authorities of the State concerned to know that certain things were going
wrong in the State in order that they may correct the situation there. But
how am I to prove that this does not amount to an attempt to create
hatred or disaffection? It is a thing outside my volition. 1 have nothing
to do with it. People may be excited without my intending to excite
them. 1Is there the element of intentiom in the attempt to excite hatred or
disaffection ? That is the point?

Mr. Gaya Prasad Singh: On whom will the onus lie?

o Diwan Bahadur A. Ramaswami Mudaliar: The onus will lie on the
accused to prove these two things. Here it is not a question of prosecu-
tion, it is a question of forfeiture. If he wants to get the benefit of the
Ezrplanation, he has to prove two things, first, that he had no mali.
cious intention, and, sccondly, that in what he wrote there ws
no attempt to excite hatred or disaffection. Now, how is he to
prove it? The onus of proof lies on the other side, that, as a matter
of fact, it has caused hatred or contempt. Well, if that is so, how is the
accused to get the benefit of this Exnlanation at all? Circumstances in
many States are such that a bare recital of the facts is bound to cause
hatred or contempt. That is the difficulty which some of us feel. I accept
the definition which the Law Member has given, but then the accused
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ehould come under the benefit of this Explanation. I think it is = per-
fectly simple proposition. If we can have an amendment which could bring
into effect the intention which the Government have got, then we will
be satisfied. But as it is at present, the accused person does not get the
* benefit of the Explanation which the Select Committee thought they were
securing for him by adding this Explanation.

~ The Honourable Sir Brojendra Mitler: May [ say one word, Sir?
The Diwan Bahadur asked how is a man to prove that he did not attempt
to excite disaffection or hatred? Atterapt is the direet movement towards
commission after preparation has bheen made. . . .

An Honourable Member: That attempt is different altogether.

The Honourable Sir Brojendra Mitter: An attempt to commit a erimne
must be something more than a mcre preparation. . . .

Mr. President (The Honourable Sir Shanmukham Chetty): Is that an
overt act following a statemen* of fact?

The Honourable Sir Brojendra Mitter: The overt act is the publica-
tion. The publication may be in such manner that it amounts to an
attempt to excite hatred or disaffection. The narration of facts in a parti-
cular ‘sequencs may be such an attempt; in a different sequence it may
not be an attempt. An attempt to commit a crime must be something
more than a mere preparation. Acts remotely leading towards commission
of the offence are not to be considered as attempts to commit it, but acts
immediately connected with it are. That being so, it is not difficult for
4 man to prove what he did, did not amount to an attempt. . . .

8ir Cowasji Jehangir: Has the Honourable Member got a dictionary, or
what is he reading from?

The Honourable Sir Brojendra Mitter: From a commentary on the
Indian Penal Code.

Sir Oowasjl Jehangir: With the greatest respéct, if he will leave these
books alone, we will get on -faster.

The Honourable Sir Brojendra Mitter: I cannot leave these books
alone. We are dealing with law. These are words used pot in the popu-
lar sense; erch word has a definite meaning in law, and I must tell the
House what that meaning is.

Now, the point which the Diwan Bahadur made was this, that it would
be impossible for a man to prove that what he was doing was not an
attempt to create hatred or contempt. T sav it need not be difficult for
anybody to prove that, because attemnt is something definite, a definite
action on the part of the accusad himself, and he surely ought to be able
to prove that what he did, did not amount to an attempt. That is all T
have to say.

Sir Abdur Rahim: Sir, I want to s~v a few words. The position 1
took up in the Select Committer “vac that the whole of this clause was
_bad and that it ought to go. »md T did not try to improve the wording
of it. But the amendment is that o bond fide statement of facts should
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be protected, even though those facts were such as lmght tend to’ bring
certain administration into hatrad or contempt. That was the point, I
beliéve, which was made by Sir Cowasji Jehangir, and thée Governtnent
wanted to accept the position. They wanted to devise this' Ezplanatjon. in
ordur to meet the point raised by my friend; that is to say, to exempt
from punishment or from the penalty described in clause 3, although the
cffect of the publication of those stutements might bring into hq.tred: or
coniempt certain States. But if the Ezplanatnon remains, as it is now
drafted, then, as pointed out by my friend, the Dmnn Bahadur, it
would surely mean that the onus is shifted on the accused person or the
owner or proprittor of a press to show that if these words, although per-
fectly true and bond fide, and contain merely a statement of facts and
nothing more, excite hatred and contempt sithough there is no analicious
mtention—the intention may have been perfectly bond ﬁde,—fhen the
Eazplanation does not protect the proprietor of the press, That is the
difficulty.

The Honourable Sir Brojendra Mitter: If the Honourable Member will
pardon me, attempt has reference to a man’s own action; it-has . .no re-
ference.to the effect. That is the mistake that the Honourable Member
is making. '

Sir Abdur Rahim: I understand the position, but the case that is mads
on this side is that there may be facts in connection with the adminis-
tration of a State a mere recital of which would bring into hatred and-con-
tempt tha administration of that State. and that ought to be protected.
I understand that is the position which was accepted by the Govern-
ment. If that is so, where is the neressity of adding these words? By
adding these words, you are throwing the burden on the.proprietor. of the
press, and those words hcwever bond fide. however correct the statements
may be, will not exempt the prass from forfeiture. That is the diffi-
culty. .

The - Honourabie Sir Brojendra Mitter: The Honourable . Memper is
now not objecting to ‘‘attempt’’, he is objecting to ‘‘tend’’.

Sir Abdur Rahim: We are objecting to the words “attemptmg to bring
into hatred or contempt or to excite disaffection’’. Tf vou slmplv said,
‘‘bond fide statements of fact made without any mabcmus intention’’, that
would .meet the case of my Honourable friend, Sir Cowasji Jehangir. It
you bring in the cther words, then you are laying an onus on the aecused
person or the, proprietor of the press to prove that by those words he-did
not mean to excite hatred and contempt, and that, as. my. Honourable
friend must know, is a very difficult position for a' newspaper propnetor to
meet, because many pcople write to the newspapers, and no proprietor
of any paper can really be responsible for the effect of every word that
appears in the papcr. Therefore, there is a great deal of. difference . be-
tween the Ezplanation which was sought for by my Honoumble fiiend
¢end the Ezplanation as is now given. -

The _Assembly then ad]ourned for Lunoh t111 Half Past Two of ‘the
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The Assembly re-assembled after Lunch at Half Past Tw» of the Clock,
Mr Pregident (The Honourable Sir Shanmukham Chetty) in the Chair.

Mr. 8. 0. Sen (Bengal National Chamber of Ccmmerce: Indian Com-
., merce): As I was one of the persons who put in this amendment, it is
necessary that Ishould say a few words on this subject. The previous
. Explanations which are in this clause deal with a different class of sub-
ject, namely, discussions and commants, but now we have come to an-
other part, namely, telling the truth. I take it that even the Home
Member will consider that it is everybodv’s right to spaak the truth,
‘though in this Government we are not allowed to say so. In Bengal,
they have the courage to say that you will not speak th¢; truth and we
" debar you from spenking the truth upon certain matters, but here, al-
" though the Honourable the Home Mamber concedes that you should
speak the truth, he has hedged it with so many safeguards that it is not
possxble for us to know where we are. With this object in view and to
minimise the effect f the various safeguards, I propose this amendment.
Now, let us see what the clause says. Exp’enation 5 says:
“‘Statements of fact made without malicious intention and without attempting

. -to excite hatred, contempt or disaffection shall not be deemed to be of the nature
,des,cribed-in chuw (7) of this sub-section.”

So far, up to the words ‘‘malicious intention’’, we say that, if I in-
"tended to use the truth in a particular way, I inay be liable. That has
nothing to do with the truth, but by the particular use I make of the
- -truth I make mysclf liable, but the clause goes on ‘‘without attempting
‘to do certain things’’. How is it possible for any man to tell the truth un-
less that truth recoils against the person in respect of whom I tell the
‘truth? No endeavour and no attempt on my part is necessary, but the
- effect is the same. For instance, so far as the Indian prince is concerned,
‘if I say that on such and such a day he took away forcibly a woman from
the lawful custody of her husband and on such and such a night he did
this thing and that thing and that, for the purpose of doing that thing,
he committed murder, supposing I say all these authentic facts. what
would they bring into the mind of the people in the territory of the prince .
or in British India? Will they havs any great love for the man or will
they have hatred for the man? Therefore, by telling the truth, without
any overt act being done, vou will be bringing that prince into hatred or
contempt.. . Is that reason, is that logic or is that consistent with morality ?
The words are ‘‘without attempting to excite’’. How is it possible to
avoid exciting contempt" The mere repétition of these words with a view
to formulating the charges against the man would be an attempt on my
part to excite disaffcction. T say that this is ar attempt on my
part of the Legislature and the Government to prevent people from telling
the truth. Tf that is the intention of the Governm:nt, let them say so in
plain words as they did in Bengal. They said we will not allow vou to
tell the truth however laidable the objact may be, but here aprarently the
Government of India have not got that courage, and, therefore, thev want
to nenalise the telling of the truth by putting forth all these safeguards
1 think lf thev want to put in the safeguards. the words ‘‘with malicious
N mtentlon are sufficient. So far as the intention is concerned, as is well
known, the intention is proved by tha natursl effect the mords will have.
It as I say, as I said hefore, the facts about a particular | prince are
* brought out and facts and figures are given, then naturally they witl imply
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disaffection and hatred. You cannot avoid that, but if you want to take
things from the moral point of view, you will see that you are perfectly
justified in putting in a safeguard in the way as you have done here by
the words ‘‘malicious intention'. Tf you can show that I have used the
words with malicious intention, that ought to be sufficient for the pur-
posc of the Government. With these words, 1 support the amendment.

Mr. S. C. Mitra: Government have gone a good deal in accepting this
Ezplanation, and I hope they will have the grace to accept this amend-
ment also when they will elcarly understand that we do. not demand much
by this amendment. In the press something may come out and it could
be proved that it was written not only without any malicious intention, bub
with the best of intentions. A man givcs publicity to certain things, but
it may not be the intention of the publisher to bring the State into hatred
or contempt. The purpose of the publisher may be. to do good to the ruler
himself, for the purpose of bringing him round to a proper state of mind.
Even then the writer will come under the mischief of this clause. I think ‘¢
is not the intention of Government even to punish such a man. A few
days ago, we receivid some printed papers where there was an allegation
against a neighbouring Indian prince taking away a girl from her lawful
guardianship. By publishing that fact, a newspaper editor may, with the
best of intentions, try tn bring the ruler to his senses, 8o that he. may not
commit such acts. I think such statements should not come under the
purview of this clause. It must be admitted that with a view to improv-
ing the condition of thincs in a State, criticism is necessary. Now, if not
only fair criticism inspired by the sole obhject of bringing about improve-
ments in the standard of administration, but even a truthful statement of
facts presented with the best of intentions in order t¢ bring round a ruler
to his senscs becomes punishable, then T think the purpose of this legis-
lation will not be servid snd Government should not help, by enacting
such laws, in protecting unnecessarilv the States concerned from such
statements being published about them. T hope, after caraful considera-
tion, the Government will see that this is a very reasonable amendment
and that much will not be lost. but if thev cannot accede to all these
reasonable. amendments from this side of the House, then, Sir, that will
merely show the perverseress of the Government because of the feeling nf
the strength of their votes in this House.

Sirdar Harbans 8ingh Brar (Fast Puniab: Sikh): Mr. President, the
extent to which the law of sedition is beinz extended by the Government
shows that that law is to include all that is not flatterv. Bv his amend-
ment is meant that a fair statement of facts, without any malicious in-
tention, should be allowed to be put in a nublication. and if the amend-
ment is not accepted. it will mean that almost anvthing which is even
a bare statement of facts shall be attempted to be interpreted as having
heen made in an attempt to create disaffection and other things of the
kind. T for one feel that it is not wise that that step should be taken.
No doubt we have such a.provision in our own enactments, but conditions
in British India ate guite different. Tf a thing is not allowed to be
published in the Press. we have a richt in the Lecislature to bring those
grievances to the attention of the Government and the authorities con-
cerned. But what ahout the States? There are no such Iegislatures
there, there are no means of bringing grievances to the attention of the
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:ﬁ?li‘oiihes in the Indian btat«las or other things which may oe happening
within those States #nd even where the ruler may have a good intention,
unless it is brought to his notice that certain giievances exist which he
may be willing even to rewmedy, what can he do, and it wili be impossible
for him to do anything. In the sime way, it vull be impossible for the
uuthorities in British India, viz., the Political Department, to interfere in
a State unless things ure bruught to their notice and attention as to what
is wrong there aud that cannot be dore unless a free expression of opinion
is allowed to be veutilated iu the Press and fair play is allowed to operate,
without, of course, any malicious intention. Ot course if there proves to
be a malicious intention, by all meaus punish that, but where there is no
malicious intention, we must ask that things should be reproduced ss the
facts stand. We havc been seeing lately, and not without some good
reasons, things brought to our knowledge which happened in some of the
States. I need not mention -any individual State, because, as far as my
cwn experience is concerned, that is in no way unfavourzble to the
princes; but still there are in certain States things which exist which we
find are not what they ought to be. 'We heard recently in this very House
of the case of a State which borrowed 25 lakhs from the Government of
India, and, in the same year, paid back as much as 50 lakhs to the Gov-
ernment of India,—and how was that money obtained? That is common
knowledge and e\ervbody knows, because pamphlets were supplied to us
and they tell verv harrowing tales indeed. Now, supposing 3uch things
are published in the Press, it will be quite open to the Magistrate to in-
terpret it in this way tLat it is an attempt to create disaffection. I would,
therefore, urgz upon the Government tc be fair-minded and to give a
chance to the public to place their grievances before both their rulers
and before the Governmenc of India in the Political Department, as a
result of marked acts of injustice done by their officials or ministers, by
way of ventilating their grievances in the Press; and if that is allowed, a
much more happier state cf things will come into being. I would, there-
fore, urge upon the Government that they may be pleased to accept this
amendment.

The Honourable Sir Harry Haig: Sir, I have little to add to the exposi-
tion of our case which has already been given by my Honourable col-
league, the Law Member, nor have I any expectation of being able to
change the views of my Honourable friend, Sir Cowasji Jehungir. We
have had this discussion Lefore, and we still remain each of us of the
same opinion. My Hcnouiable friend, Sir Cowasji Jehangir, said that
the circumstances in the States are different to the circumstances in
British India, and, therefore, we should make some change in the law
applicable to 'them. My answer is that this Explanation does make a
change. It does not reproduce the law in existence in British India,—it
goes much wider, In British India, as I understand the matter, it is no
defence to a charge of sedition that the intention of the accused was not
te produce a certain effect. The question is whether it did produce a
certain effect. Now, the whole object of our Explanation is to eliminate
the question of the effect. produced, We do not say that it is necessary for
the defendant ir. this case to show that a certain effect was not produced : we
say he must show that his intention was not malicious and that he was not
uttemptmg to produce certain results. In both cases the House will
recognize that those are acts of his and not effects produced by his acts,
and that I think is the really important point. Now, Sir, it has been
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said that & narration of facts may be of such a kind that it is mentabled

that it will produce feclings of hatred or

contempt, and 30 on. My

answer is'that if thut narration of facts Js of a colourless' kiud, then-it - -
will be a’ reasonable presumiption that the writer was not attempting -to
produce these feelings; but, as everybody knows, facts, even facts, can

be narrated in very different ways.

Facts may be narrated in a -calm;:

impartial manuer, and they can be presented in a very exciting manner;
and it is only when thev are presented in an exciting manner that it will- -
be reasonable for the Court to conclude that the attempt was to cause- -

that excitement.

Sir, 1 oppose the amendment.

Mr. President (The Honoursble Sir Shanmukham Chetty): The ques-

tion is:

“That in clause 3 of the Bill, in the proposed Explanation 5, the words ‘and

without attempting to excite hatred,
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Mr, President (The Honourable Sir Shanmukham Chetty): The ques-
tion is:
“That clause 3 stand part of the Bill.”

The motion was adopted.
Clause 3 was added to the Bills

Mr, President (The Honourable Sir Shanmukham Chetty): The ques-
tion is.
‘‘That clause 4 stand part of the Bill.”

Mr. Lalchand Navalrai: Sir, I beg to move:
3P M.
“That for clause 4 of the Bill the following be substituted :

‘4. When a District Magistrate or in a Presidency town the Chief Presidency
Magistrate is of opinion that within his jurisdiction an assembly of 5 or more
persons have committed an act for the purpose of proceeding from British India into
the territory of a State established by law in India and that the entry of such per-
sons into the said territory or their presence therein is likely or will tend to sub-
vert the Administration of the said giate or cause danger to human life or safety
or a distarbance of the public tranquillity or a riot or an affray within the said
territory, he may, by order declare that assembly an unlawful assembly within the
meaning of section 141 of the Indian Penal Code and the provisions of Chapter VIII
of the Indian Penal Code and Chapter IX of the Code of Criminal Procedure, 1898,

?‘h..].l .pp}y'.”

Sir, it is necessary to make it clear to the House what my amend-
ment really means. My amendment is not that the whole of clause 4
should be deleted as was to be suggested by my Honourable friend, Sardar
Sant Singh, who has not moved his amendment. In my opinion, the
whole clause should not be omitted, because this clause 4 refers to jathas
being formed in order to be sent to the States. By this amendment of
mine, I do not say, when jathas are formed for a particular purpose,
injurious in some wav or other, that they should not be obstructed or that
no injunction should be issued against them. I only suggest certain
improvements in this clause. and, therefore. T have put in my amendment
which improves onlv certain portions of the clause while retaining the
other parts of the clavse intact. Clause 4 in the Bill, as it stands,

states

‘“When...... attempts are being made to promote assemblies of persona for the purpose
of proceeding from British India into the territory of a State in India,”

and then the Magistrate may issue an order. I submit these words are
too wide, too vazue and such that will be interpreted in a manner which
would make it very difficult for the Magistrate also to decide whether
there is an occasion for issuing an order. It will also be difficult for the
other side to prove that there was no idea of forming them into a jatha.
The words ure. “when attempts are being made to promote assemblies
of persons’’. I submit that the words “‘attempts are being made’’ should
be substituted by ‘‘when an ‘asgsembly of.ﬁve or more persons have com-.
mitted an act for the purpose of proceeding, etc.,’””. I want they should:
actually commit some ach for the purpose of proceeding. In other words,
D
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they have done somc apparent act. I will describe the stages and then
it will be clear to the House what I want. At present I say that some
thing must be done to form jathas, and it is only then that the Magis
trate can definitely and justly find out whether there is any necessity
for issuing an injunction. Why I object to the word ‘‘attempt’’ is this.
The Honourable the Law Member in some previous amendment touched
upon the word ‘‘attempt’’ and he began saying that the Government
wanted to put in the word “attempt’’. T say that the word ‘'‘attempt’
is such that there have been several interpretations under the Penal Code
upon its meaning. Therefore, to introduce the same word over which
in India we have had so much difficulty and over which the Judges
have given different views, is wholly unreasonable. I submit. there ought
to be clearer words put in, some stage should be shown by which there
is a reasonable belief that a jatha is going to be formed. Now, take the
word “attempt”. ‘‘Attempt”’ has not been defined in this Bill, nor in
the Penal Code. The commentarics and the various opinions on the
word ‘‘attempt’’ are these, They say there is always an intention to
commit an offence or to do an act, and there is always first of all the
intention. They say intention is not attempt, that is quite right. Then
they say there is preparation. Thereafter they state there is attempt and
then only the act woula follow. With regard to preparation and attempt,
there is again a confusion. If a preparation is a different thing from
attempt, then also there is difficulty. In forming a jatha, what is the
preparation and what is the attempt? These things it will be very
difficult for the Magistrate to decide, The point to decide would be whe-
ther such a stage has arrived to form a jatha which can be termed an
attempt. If this is nct found out, then you would be even taking simply
an idea to form a jatha to be an attempt. Now, the law, as interpreted
under the Penal Code, is this. The Judges have said that in an “attempt”’
there are severa] stages. The last stage will be the penultimate stage, that
is to say. the penulti-aate act after which it will be actusl formation of
jathas. That is the last stage, There are several stages in ‘‘attemnt”’
which are little more than preparation. Therefore, some Judges say that
if there is a little more than preparation done, then it becomes an attemipt.
Some say, no, there ought to be some. substantia! stage of it. Others ga
further and require the last act after which a jatha gets actually formed
Therefore, T submit, if there is so much confusion .and dispute over the
interpretation of the word ‘‘attempt’’, why use it? T ask the Hon-
ourable Members on the Government side to say what will be that stage
when they will say that an attempt for a jatha is being made? T ask the
Honourable the Law Member to clear the point. If one man savs to the
other man, “let us form a jatha’, is that an attempt? Some Magis-
trates will sav., he asked him that jathas should be formed. there is.
therefore, an att~mnt, and an order should be issued. Let us take
another case, th~~e ave +—n people who meet and sayv ‘‘we will form into
a jatha, but we ant other people alse to join us. go and eollect those
people’’. Supposine they have gone out and told people to join, is that
a stage which can be called an attemnt? Very good. Tet nus go a
little further. Some peonle have met. thev have consented to form into a
1atha, but thev want certain fhings to be collected and taken alore with
them—some food or some material. Thev have not vet formed ‘tnto
a jotha. 1s that the stage where there is nctnal attempt? T mibmil
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there will be very great difficulty in interpreting what ig really an atterpt.
I should like to be definitely told in this House by the Law Member or the
Home Member as to what they mean by ‘‘attemnpt’ at forming a jatha,
because there is a very great conflict of opinion about this. Here is a jatha
which means certuin people, five or more, forming themselves into a group
and saying. ‘‘We are going into a State to create disturbance”. It is not
clear whether they attempt at it.

- I do not wish to waste the time of the House any further, I have
put in my amendment to make the position clear, and I hope the House
will agree with me that the word “"attempt” should not be used as it
appears in the Bill, but that words should be used, as I have suggested
in my amendment, namely, that they have committed an act for the
purpose of proceeding to a State. The act will be like this. People go
to the station. ‘They uctually purchase tickets, or, even before going to
the station, they have purchased  tickets. This would be an act done-
Therefore, I am subn:tting thal these words of mine should be accepted.
and I hope the House will appreciate the difference. The word “attempt’’
is a very confusing word, a word which has confounded several
Judges, a word which, up to this time, has not been defined in the
Indian Penal Code, and a statutory definition has not been given to it
anywhere. How are you going to use that word with respect to the States
Bill? You must realise one thing. In India, if there is an attempt going
to be made and information is laid before the Magistrate, then the Magis-
trate will be in a position to find out how far that attempt has proceeded.
But what will be the procedure now? If an order is scught fiom a
Magistrate with regard to any State, some State officer or some favourite
will come forward and make an assertion to the Home Member that there
is an attempt being made for a jatha being formed. The Home Member
or the Political Secretary will certainly believe that, and as the man goes
there from the ruler or the prince who has got nervous, they will assume
that an attempt is really being made. Therefore, the word ‘‘attempt’
should be removed.

Then, I come to the second part of my amendment. In the Bill, you
find that the words used are, ‘“‘when their presence is likely or will tend
to cause obstruction to the administration’’. You again see the fallacy
of these words being used. What is the meaning of the word ‘‘obstruc-
tion’’?. It will be very difficult to say what is obstruction and what is
not. The object of the Bill is that something should not he done to destroy
-or jeopardise or cripple the administration of a State. But what is the
meaning of ‘‘obstruction’’? That word, again, is not defined in the
Indian Penal Code or anywhere else. We have to go to the dictionary
‘mesaning and common sense meaning of the word. Now, supposing in
this House some members of the Swara] Party intend to cbstruct the
business. Is that an offence? Have the British Government ever come
forward to penalise those Members here who come to obstruct the pass-
ing of a certain Bill? I will give another instance. Suppose there is a
.piece of land going to be sold in an _Inflian State by the prince, but the
people of the State want it for a particuiar purpose. People in India form
into a jatha to go and explain to the State administration and also to
‘{ell ‘the people not to purchase that land. Is that obstruction to the
administration ? If such things are done, then I think it is no use making
:laws like this. It is better to leave the rulers to break their own heads
- with: ¢heir people aad not to ask for help here. They are asking for: help

D3



3530 LEGISLATIVE ASSEMBLY. [10TH APrmL 1934.

»

[Mr. Lalchand Navalrai.]

which, I think, Government would not give to any British subject here.
And now, by showing them so much kindness, they are only spoiling
these princes more and more. 1, therefore, submit that the word
‘‘obstruction’’ should be taken away and the words ‘‘to subvert the
administration’’ should be inserted. Instead of ‘‘attempts are being inade,
etc.”” the words should be, ‘‘have committed an act for the purpose of
proceeding from British India’, etc. Sir, with these words, I move my
amendment.

Mr. President (The Honourable Sir Shanmukham. Chetty): Amend-
ment moved:
‘“That for clause 4 of the Bill the following be substituted :

‘4. When a District Magistrate or in a Presidency town the Chief Presidency
Magistrate is of opinion that within his jursisdiction an assembly of 5 or more
persons have committed an act for the purpose of proceeding from British India into
the territory of a State established by law in India and that the entry of such per-
sons into the said territory or their presence therein is likely or will tend to sub-
vert the Administration of the said State or cause danger to human life or safety
or a disturbance of the public tranquillity or a riot or an affray within the said
territory, he may, by order declare that assembly an unlawful assembly within the

munmi of section 141 of the Indian Penal Code and the provisions of Chapter VIII
of the p;ldian Penal Code and Chapter IX of the Code of Criminal Procedure, 1888,
‘h,‘“ a ,v.u

The Honourable Sir Harry Haig: Sir, I think the most convenient way
to: deal with my Honourable friend’s amendment will be to try and show
in the first place what are the Government proposals, and, in the second
place, what are the Honourable Member’s proposals, and what is the
difference between them. Now, the Government proposal for procedure is
this. In the first place, the District Magistrate must be satisfied that
attempts are being made to promote assemblies, that is to say, that a
general siluation exists in his district. The wording originally was, ‘‘that
there is in his jurisdiction a movement’ etc. Objection was tuken to that
wording in the Select Committee. It was thought that ‘‘movement’’ was
aot a word which had a definite legal signification, and, therefore, it was
felt by some of my Honourable and learned friends that it would be better
to substitute the word ‘‘attempt’’ which has a definite legal signification.
Personally I regretted that substitution; I think that the meaning is roally
conveyed more satisfactorily by the original wording, but I do not quarrel
with the wording as awended by the Select Cummittee. But the peint
to which I wish to invite the attention of the House is this, that the
District Magistrate has, in the first place, to satisfy himself of certain
oonditions in his district which are leading to the assembling of jathas.
When he is satisfied of that, he may, by an order in writing, prohibit the
assembly of such jathas, and, thereafter, if such jathas do assemble, they
are unlawful. Those are the proposals of Government. Now, Sir, the
proposal of my Honourable friend is totally different. He proposes to deal
with each individual jatha as it arises. The Magistrate has to wait until
an assembly of five or more persons have committed an act for the pur-
- pose of proceeding from British Indis into the territory of an Indian State;
that is to say, in effect he is to wait until a particular jaths practically
has assembled. Then, if he is quick enough, he is ullowed to declare
that assembly an unlawful assembly and then it can be dispersed. But
shat procedure would be entirely ineffective to desl with the situation we
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are contemplating where there will be a large number of jathas assembling
simultaneously for the purpose of invading an Indian State. It would be
quite useless to have a provision which necessitates the Magistrate being pre-
sent when cach jatha is actually assembling and then declaring that it is un-
lawful. Buch a procedure obviously could do nothing to prevent the invasion
of a Btate by a number of bands of men from British India. Therefore,
my main, and, I hope, decisive, objection to this proposal is that it will
he entirely ineffective and really my Honourable friend, though he took
some credit to himself for not moving for the omission of this clause
altogether, could in my opinion just as weli have moved the complete
omission of the clause, as move the substitution of these words. I would
just as soon have no clause at all as the provisions which my Honourable
friend opposite offers me.

The other point raised by the Honourable Member was that for the
word ‘‘obstruction’’ he had substituted the word ‘‘subvert’’. That also
would have a very weakening effect on the procedure we propose, for the
Honourable Member contemplates that no action should be taken unless
a Magistrate is satisfied that the object of these jathas is the very extreme
object of subverting the State. That may be, and probably is, the ulti-
mate object but it is extremely difficult in the earlier stages for anybody
to say positively that the object of these jathas is to go as far as to
subvert the administration of the State. It may be perfectly obvious
that the intention of those who organise the jathas is o obstruct the ad-
ministration of the State: that is a thing that can very easily be estab-
lished; but to go further and to say that the object is to subvert the
State is to ask the Magistrate, in my judgment, to reach conclusions
which really it would not be in his power to reach, and there again this
substitution of ‘‘subversion’’ for ‘‘obstruction’’ would so seriously weaken
the provisions as to render them largely ineffective. 8ir, I oppose the
amendment.

Mr. President (The Honourable Sir Shanmukbam Chetty): The ques-
tion is:

“That for clause 4 of the Bill the following be substituted :

‘4. When a District Magistrate or in a Presidency town the Chief Presidency
Magistrate is of opinion that within his jurisdiction an assembly of 6 or more
persons have committed an act for the purpose of proceeding from British India into
the territory of a Btate established by law in India and that the entry of such per-
sons into the said territory or their presence thereir is likely or will tend to sub-
vert the Administration of the said gtl.‘ste or cause danger to human life or safety
or a disturbance of the public tranquillity or a riot or an affray within the said
territory, he may, by order declare that assembly an unlawful assembly within the
meaning of section 141 of the Indian Penal Code and the provisions of Chapter VIII
of the ;ldim Penal Code and Chapter IX of the Code of Criminal Procedure, 1888,
shall apply’.”

The motion was negatived.

Mr. Pregident (The Honourable 8ir Shanmukham Chetty): The ques-
tion is:

“That clause 4 stand part of the Bill.”

The motion was adopted.

Clause 4 was added to the Bill.
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Mr. President (The Honoursble Sir Shanmukham Chetty): The ques-
tion is:

“That clause 5 stand part of the Bill.”

Mr. Lalchand Navalrai: Sir, I move:

““That clause 5 of the Bill be omitted.”

. l C
This clause refers to the pow|er of a Magistrate to direct prohibition
of certain acts in connection with Indian States. We all know that we
have a similar section in the Criminal Procedure Code—section 144: we
are quite aware of it, because very many times it has been abused, and
rather mismanaged. A similar provision is now sought to be made by’ this
clause 5. This clause says:

[

: *““Where, in the opinion of a District Magistrate or in a Presidency-town the Chief
Presidency Magistrate, there is sufficient ground for proceeding under this section and
smmediate prevention or speedy remedy is desirable, such Magistrate may, by writta.
order stating the material facts of the case and served in the manner providea by
section 134 of the Code of Criminal Proocedure, 1898; direct any person to abstain
from a certain act if such Magistrate considers that such direction is likely to prevent
or tends to prevent obstruction to the Administration of a State in India or danger to
human life or safety or a disturbance of the public tranquillity or & riot or an affray
within the =aid Btate.” :

My humble submission is that now that the clause has been passed
which prohibits jathas from going to the Indian States and the Magistrate
can pass a prohibitory order in order to prevent jathas from going there, to
make this omnibus clause in which it is left to the Magistrate to pass
any order on any person to abstain from a particular act—I submit, to
allow such a provision to be made is quite nnnecessary after clause 4
has been accepted. I also say that such a provision will be very much
sbused. If this is enacted, it will create more mischief than good, for
the orders that the Magistrate will make will be made on the suggestion
or information given by the State people; and then the complaint will
have to Le filed by the Government themselves, and when a complaint
‘comes from a Government to any Magistrate it will be only very few
Magistrates who will be so independent a8 not to treat that as an order
of the. Government. It will work as a death-knell. I submit that this is
‘not my opinion only, but that in two places in India the District Magis-
trates—the administrators there have given the same opinion; and you
will, therefore, realise that there will be corruption in getting such
orders and that orders of any nature will be obtained on a mere assertion.
I submit, therefore, that this clause should not be enacted. How this
clause is being applied and acted upon in India can be explained by one
or two instances. You may be knowing that well-known, case which is
called the Guntur Mahatma Gandhi cap case. In that cuse, what Lad
happened was that, in Guntur, the District Magistrate had pussed an
order to the effect that no one should put on a Gandhi cap. Of course,
everybody cau understand how easy it is to get such orders passed, because
you are not defining the order in the clause itself, but you are -leaving
it to the District Magistrate to pass any order to- prohibit & person from
doing a certain thing. The District Magistrate, for instance, can say:
*“Oh, you don’t put on a Gandhi cap’’ or.. pass.eome such.order, and
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that must be obeyed, and we know that such abpurd orders have, been
made, and it i8 not possible to enumerate the -extent to which ,such
orders might go. .

‘[At this stage, Mr. President (The Honourable Sir Shanmukham
Chetty) vacated the Chair which was then occupied by Mr. Deputy. Pre-
sident (Mr. Abdul Matin Chaudhury).]

Therefore, you give a blank cheque in the hands of the District Magis-
trates. Those Honourable Members who know how these orders. are passed
in India will be able to appreciate my viewpoint.

Now, Sir, as I said, there will be (1) corruption in getting such orders,
and (2) there will be no independence left to the Magistrates when they
want to please the princes who want particular orders passed. Therefore,
on that ground this enactment should not be made. In support of these
two contentions of mine, I would refer to the opinions given at page 22
of Paper No. 15. I will first refer to the opinion of the District Magistrate
of Nilgiris, in which he says this:

““The provisions against ‘interference with the administration of a State” are
very wide. It is obvious that they could be abused. The expectation that they will
not is apparently based upon the presumption they will be administered in good
faith by Magistrates and Governments. Against this presumption must be put the
g:uibihty (to put it no higher), that future Magistrates and Governments may not

incorraptible”. . . . .

Of course, he is referring to the future Magistrates and Governments .

- The Homnourable Sir Harry Haig: It sounds like Mr. Winston Chur
lu.]l. ’

Mr. Lachand Navalrai: [s it so? I don't think this District Magistraﬁe
has got a lesson from Mr. Winston Churchill. Now, proceeding further,
he says:

‘‘and that many of the States, who may desire the application of these provisions,
have sufficient wealth to make the bribing of individualz a matter of no-accommt.té
them. I think it inexpedient to put those in authority in India in the position of
being able to grant or refuse a favour to an Indian State, so far as it is possible to
avoid this.” e YT

Sir, this is not my personal opinion, but it is the authoritative 6§inion
of a District Magistrate based upon his own experience. Dok
Further on, he says this:

“The procedure under sections 5 and 6 are analogons to those gmder Criminal
Procedure Code, 144. Proceedings under C. P. C. 144 are judicial. pre ings of a
court, not administrative Acts. I do not know upon what information the District
Magistrate would normally base his opinion that action under section 5 or:6 is necessary.
In practice it would probably be upon information given by the !Gevernment, and
the effect of Government's action upon any except the most. independent Magisirate
would be equivalent to an order. I think it better that the terms of the Act should
be more in accordance with the probable facts and, if Government is likely to exercise
such authority, the responsibility should he openly placed upon it.”

. Certainly, Sir, the responsibility to pass this nmessure should not be.
placed upon this - House at all. If Government.. want to help - these.
people, let there be an Ordinance, let there be an order and let the. res-
pensibility be on the Government, and not on us, Members.. > .= *--
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Then, Sir, I will also refer to another District Magistrate's opinion,
I mean the District Magistrate of South Canara. This is what he says:

“‘Another point that I should like to emphasise is that the Bill proposes to give
to the District Magistrate considerable powers with a view to protecting Native
States from undesirable activities having their origin in British India. But for a
District Magistrate to be able to act properly in this way it would be necessary that
be should know very much more than he does at present about what is going on in
Native States. I have been District Magistrate in Tinnevelly, Malabar, South Kanara
and Kurnool and in all these districts there were one or more Native States on the
border or within the district, and I can say that with the exception of extradition
correspondence there was absolutely no correspondence between the District Magistrate
and the Administration of the Native State on matters affecting Law and Order in
those States. This shows, I think (i) that the British police and the police of the
several States get on quite well with the law as it is and (ii) that there is no need in
South India for any Bill as now drafted.”

Now, Sir, these opinions are quite clearly in favour of the case I have
made out in support of my amendment, and so it will be a mistake to
pass‘ this Bill as it is drafted at present.

Then, Sir, I would submit that this clause of the Bill is wider than
even section 144, and in this connection I would also quote the opinion
of another District Magistrate. He says this: '

““Clauses 5 and 6 relate to matters which are covered by section 144, Cr. P. C.
when similar contingencies are feared in British India, but go much further than that
section. I am unable to see any justification for taking powers to deal with possible
contingencies in the Btates in excess of those which Government takes to deal with
similar activities directed against itself. The phrase ‘interference with the administra-
tion of the said State’ has, so far as I am aware, no counterpart in the existing law
of British India, and it seems to me to be most undesirable to saddle District
Magistrates with the responsibility of enforcing sections so loosely worded.””

Sir, nothing can describe better thun what these opinions do, and I
submit, when this House has experience of the way in which section 144
is abused, this House would be well advised to accept my amendment to
delete this clause 5. With these words, I move y amendment.

Mr. Deputy President (Mr. Abdul Matin Chaudhury): Amendment
moved:

*‘That clause 5 of the Bill be omitted.”

- Mr. B. Das (Orissa Division: Non-Muhammadan): 8ir, I want tc
understand the implications of clause 5 of the Bill. When I moved for
circplation in the Simla Session, I pointed out that there might be occa-
sions when British Indians like you (Mr. Deputy President) and me
might be asked to preside over Indian Btates Peoples’ Conferences in
British India. In fact, I had the honour of once presiding over the Orissa
States Peoples’ Conference at Cuttack. My reading of this clause is, if
a certain petty chief would approach the LTistrict Magistrate and tell him
that if such and such a conference would be held, it will cause disaffec-
tion against him, and this clause might be used against the holding of
that conference. Throughout this Bill steps are being taken to protect the
maladministration of these princes. I am not talking here of big and
orderly States whose cause my Honourable friend, the Raja Bahadur,'
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‘advocates, I have no experience of those States and how the adminis-
tration is run there, but living on the border land of the 26 Orissa States—
I have made it clear that some of these States are well administered, but
they are noble exceptions, only a very few. The others live almost in
barbaric conditions, whce, as I have said on another occasion and 1 again
lay emphasis on it, there is foreed labour, there is no safety of human life,
and in one or two States no honour of women is respected. The peopla
of those States pay heavy taxation which even we in British India do
not pay, and when thesa people gather in British India and want to hold
a meeting, the representatives of those States will go to the District Mag-
istrate and tell him that those people are conspiring and there will be
trouble in the State. As I stated last time, supposing 1 am chosen to
preside over the Indian States Peoples’ Conference at Bombay, my Hon-
oursble friend, Sir Cowasji Jehangir's town,—I repeat that I may some
day preside over such a mecting—the Collector of Bombay may issue an
order prohibiting me from presiding over that conference. 1 want to know
whether by implication this clause 5 prohibits the holding of such con-
fercmces in British India. For instance, we read the other day that a
petty little chief in Kathiawar, the Nawab of Mangrole, was running
amok. He passed orders that Hindus could play music before mosques
and that Muslims could have cow-slaughter anywhere thay liked. Sup-
pose some of his people gather somewhere and want to protest against this
mad firman,—as the word firman has been very often’ used,—or this exe-
cutive order of the Nawab of Mangrole. The Collector in the neighbour-
ing of Ahmedabad or Kaira may prohibit these people from meeting theres,
because it might cause disaffection against the particular State. If the
Honourable the Home Memb«r concedes the recognition of the element-
ary rights of citizenship to the States people, so that they can represent
not only to the princes and their administrations, but also to the Para-
mount Power, the British administrators, the Political Agents and also
the mighty overlord, the Honourable the Political Secretary, we in Bri-
tish India will not bother then. We have enough troubles in our own
affairs, and we would not like to bothar ourselves as to how the Indian
States people are being misruled by the Indian States. But today these
States people have no right of redress at the hands of their own adminis-
trations, and they have no right of representation to the Political Agerits.
As the able minute of dissent says, clause 5 is unnecessary in view of
clause 8 which has already been passed although we voted against it. If
this Bill becomes law, vou will find agents, provocateur, touts, pimps,
ete., of Indian States in British towns. Although at present these princes
have no right of having a representative or agent at Delhi, the Capital of
the British Indian Empire, they will now keep these agents, agents provo-
cateur in British Indian towns. and whatever we may say here, -these
fellows, in order to justify their existence, will report wrongly and falsely
against British Indian subjects and their sympathetic action whenever time
permits us to express sympathy against the maladministration of - these
States. These princes will run down to the town, they have easier
access to the District Magistrate than we have, and will tell the Magis-
trate that a serious situation has arisen, such and such a conference, or
such and such a meeting, or such and such deliberations should be pre-
hibited. It is on that ground alone that I support the deletion ‘of this
clause. 1 fully agree with the minute of dissent that- this clause- is -un-

"necessary and superfluous, This claure will ecause’ fqrthe‘r irritation,- < .-
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Yesterday, the Honourable the Home Member said that I drew a
fantastic picture that clause 8 was aimed at the Congress and that it
was meant to forge fresh weagons against the Congress. If that appeared
to be fantastic and exaggerated, I only said that clause 3 was meant to
put a further weight on the already strangulated nationalist Press of India.
The other clauses will give these princes ample protection, not that they
need protection from us, but this clause b5 takes away the very smadl
ehance that the States people have to gather at a neighbouring British
town and hold a conference. in all constitutional manners, so that they
can ventilate their grievances, pass resolutions, not only to be sent to
those princes, but to be sent to the mighty Political Secretary of the
Government of India, so that, he, instead of throwing them into the waste
paper basket, can read them and take some action. If I were the Political
Secretary, I would feel happy that in spite of his overlordism, in spite of
all the bureaucratic dogmas that the Political Secretary adopts in the ad-
ministration of the Political Department, the States people have still con-
fidence in him. They meet and gather in a British Indian town, pass
resolutions and forward them to him by telegram or by letter, so that
the Political Secretary may take action. If the Honourable the Politi-
cal Secretary is allowed to speak out his own mind, if the conscience of
the Political Department will allow himn to speak out his own mind, the
mind of Mr. Glancy, not of Mr. Glancy, the Political Secretary, I am
sure, he will say that some of these complaints, some of these resolutions
that are passed in various conferences have ample justification. They
seek redress of their grievances, and what is the weapon lcft to any sub-
ject of a Native State or a subject in British India? The only thing is
constitutional agitation. In India, we turned that agitation into other
channels, with the result that so many Ordinances were passed. Today
we cannot hold a meeting of the All-India Congress Committee. We
cannot hold a Congress Session. We know how the President of the
Congress, my old friend, Mr. Aney, was harassed and ill-treated at Mid-
napur by the Jail Superintendent, although the District Magistrate knew
that Mr. Aney was the President of the Indian National Congress. The
States people may be very well organised in the Hyderabad State where
a brilliant man like my friend, Raja Bahadur Krishnamachariar advises His
Exalted Highness the Nizam, with his knowledge of Shastraic laws and
his knowledge of the. Hindu religion and his knowledge of Persian and
Arabic. He must be advising the Nizam’s Government to administer the
‘State properly and to concede to the people of that Stata elementary rights
of citizenship, but T am talking now of these petty princes. Today many
of these petty princes arc: almost harbarians. They have no education and
no knowledge. I know the Orissa princes are sent to Raipur along with
princes from the Centr~l Provinces, Bengal and Bihar. They receive some
education. They -~ tongh* how to drink whisky, how to play polo and
just pick up enough English to be able to say to my friend, Mr. Glanecy,
“Thank you’’ when he visits those States. It would be better for these
princes if they had clung to their ancient culture and ancient civilisation.
Today they are taught some smattering of English, how to brush their
moustache at the correct angle and brush their hairs in proper shape and
to behave like princelings. This is the result of the so-called education
they get in the educational institutions which are under the direct ad-
ministration of the Political Secretary of the Government of India. I
wish the Political Becretary, in his cooler momente, would abolish all these
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institutions which do not teach the princes to be real men. Is it not a
shame to these institutions that they could only turn out men like the
late Maharaja of Bharatpur whc was educated in the Ajmcr College. In
that way, hundreds of these princes are coming out who are unfit to look
after themselves, and how can they look after their people? We have
been educated in the ordinary schools and coueges. I 1ind that my friend,
Sir Hari Singh Gour, the ex-Vice-Chancelior of the Deihi University, is
not here, but my friend, Dr. Ziauddin, who is an ex-Vice-Chancellor of
the Aligarh University, whose student you, Mr. Deputy President were,
would tell us how much percentage oi the students that come out of our
schools and colleges prove failures. My Honourable friend, Mr. Glancy,
cannot boast of these educational institutions for these princes that they
turn out amything like the products that British Indian colleges produce.
1, who have had the opportunity to visit foreign countries and have visited
England, know how the sons of aristocrats are educated there. There
the sons of aristocrats are trained differently. There is no difference in
the training of the sons of aristocrats and the sons of my Honourable
friends, Mr. Glancy or Sir Harry Haig. They are students at Oxford
and Cambridge and they go thrcugh the same training.

Now, Sir, as we have passed clause 4, I feel that clause 5 is unneces-
sary. Let the Honourable the Home Member and the Political Secre-
tary realise our difficulty. We are not making these speeches in this hot
oven of the Assembly Chamber only to take time. We feel that we are
parting away with certain accumulated rights, however small it may be,
of these Indian States people. We are also condemning ourselves and
parting with our own rights in the matter of showing sympathy to some
of these States people. 1 do hope that Government will accept this
motion and allow the deletion of clause 5. I hope they will give us a
sympathetic reply to show how these autocrats, who are really demo-
crats in their heart of hearts, feel and how they can provide for the ele-
mentary rights of citizenship for the people of the States and how the
States people can exercise those rights in practice.

Diwan Bahadur A. Ramaswami Mudaliar: Sir, once more I wish to con-
fine myself strictly to the clause before us and examine the need for this
clause and the purpose it is intended to serve. On a perusal of this clause,
1 find that it is much more onerous than the corresponding section, section
144 of the Criminal Procedure Code. In the first place, I do not under-
stand what is meant by ‘‘obstruction to the administration of a State in
India’’. I do not think there is much difference between obstruction and
interference. Whether the word is interference, as in the original Bill, or
obstruction, as in the Bill amended by the Select Committee, it ccvers
my point. The clause says:

“Where, in the opinion of a District Magistrate. . . . .there is sufficient ground
for proceeding under this section and immediate prevention or speedy remedy is
desirable, such magistrate may, by written arder, etc., direct any person to abstain
from a certain act if such magistrate considers that such direction is likely to prevent
or tends to prevent obstruction to the Administration of a State in India or danger
to buman life or safety or a disturbance of the public tranquillity. . ..”

I should like to have from the Honourable the Home Mem-
ber an illustration of an act done in British India

dr. which would tend to cause obstruction to the ad-
ministration of ‘an Indian State. Now, wunder clause 4,
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we are preventing jathas, and, under clauses 2 and 3, we are prohibit-
ing certain offences—publications in newspapers, and so on. This refers
to individual acts done in British India, and my Honourable friend says
that the Magistrate can prevent the doing of any such act if he thinks
that it will tend to cause obstruction to the Administration of a State.
Now, in the corresponding section 144, the language is quite different:

“Such Magistrate may, by written order, direct any person to abstain from a cer-
tain act or to take a certain order if such Magistrate considers that such direction is
likely to prevent or tends to prevent obstruction, annoyance or injury or risk of
obstruction, annoyance or injury to any person lawfully employed.”

Now, I can understand ‘‘obstruction to a person lawfully employed
in the discharge of certain legitimate duties’’. Section 144, therefore, is
intelligible. An act done by one person may obstruct the discharge of
his legitimate duties by another person, but what is meant by ‘‘prohibiting
a person to do an act which will or may tend to obstruct the Administration
of a State’’? I really cannot conceive what that cffect may be, and it
it was necessary, why is it that in section 144, you have not got similar
words—why have you not prohibited the doing of an act by an individual
which will cause obstruction to the Government of India or to a Loecal
Government ? You did not realise that there was any necessity for it; you
have not, in spite of all the amendments that have been carried out,
realised that there is any necessity to prohibit an act by an individual *which
}v:ldl;ause obstruction to a Local Government or to the Government of

Now, I venture to think that in this case you have gone far beyond
even section 144, and put in words which to me are unintelligible and
which, I hope, either the Honourable the Home Member or the Honour-
able the Law Member will explain. My difficulty is this. Under this,
every act can be covered, anything may be prohibited. You can prove
that an act does not cause obstruction to an individual, that a certain act
which you contemplate does not cause annoyance to an individual, or that
a certain act you intended to do would not have caused injury to an indivi-
dual, but how on earth is it possible for a citizen in British India—and I
am now concerned only with the citizen in British India whose rights we
are here to safeguard, we have no business to speak on behalf of the
Indian States nor of the subjects of such Indian States, but I have been
elected to safeguard the rights of British Indian subjects, and I ask—how
can I prove—where it will be necessary to prove if I want this order to
be vacated, or if I want the High Court to revise this order—how can I
prove that an act that I intended to do would not cause obstruction to
the Administration of a State? Surely, this is going beyond the provisions
of section 144 of the Criminal Procedure Code; and if you wanted analogous
provisions—‘‘causes obstruction, aunnoyance or injury to a person in the
Jawful discharge of his duties’’ in an Indian State it would be intelligible
but ‘‘obstruction tc the Administration™ is something which I am unable
to understand. Supposing a person addresses a meeting in which he says
that the taxes levied in that State are too heavy. Well, it might be inter-
preted that it would cause ‘‘obstruction to the Administration of an Indian
Btate’’, because it would make it very difficult for that Indian State to
collect taxes at that rate. Anything can be covered by these words. I
want the Honourable the Home Member to look into this question and not
to expect merely because the Bill is there, that every word of it should
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become law. I am aware that we are speaking under a very great handicap,
because, in the first place, a large section of this House has not understood
this Bill and has not attempted to understand this Bill. Even those who
are offering no opposition to some of these provisions have not understood
these provisions. That is the initial handicap. In the second place, owing
to the prolonged Session, we are certainly very thin on this side of the
House. Therefore, all this objection is only for the purpose of pointing
out the obvious defects in the legislation, and not because we have any
hope of carrying any of these amendments. Let not the Honourable
Member. think that we are obstructing or trying to prolong the Session.
Most of us are anxious to conclude the Session as soon as possible, but we
shall be failing to discharge our duties if we do not show that the Gov-
ernment in their anxiety, in their very legitimate anxiety, have overshot
the mark and they have made such wide provisions that they are unneces-
sary and calculated te cause injury and injustice. Then, again, take the
concluding words of this section:

“if such Magistrate considers that such direction is likely to prevent or tends
to prevent obstruction to the Administration of a State in India or danger to human
life or safety or a disturbance of the public tranquillity or a riot or an affray within
the said Btate.” '

Now, Sir, in section 144, it is certainly said that:

“if sach Magistrate considers that such direction is likely to prevent, or tends - to
prevent, obstruction, annoyance or injury, or risk of obstruction, annoyance or injury,
to any person lawfully employed, or danger to human life, health or safety, or o
disturbance of the public tranquillity, or a riot, or an affray.”

. That implies,—and I venture to appeal to the experience of the Honour-
able the Home Member when he was a District Magistrate, and to the
Law Member,—that implies a riot or an affray somewhere near the locality
where this person is going to do this act. Section 144, cannot possibly
contemplate a case like this: if in Madras I do a certain act and in the
Punjab there is going to be a riot, the Chief Presidency Magistrate of
Madras cannot give me directions not to do such an act. Here you are
postulating exactly the reverse: it is not that a riot or a disturbance of
the public tranquillity is apprehended in the locality where the man is going
to perform that act, but the riot or affray will happen in some other State,
perhaps far away from it, removed by hundreds of miles. That is the
language of the Act. T do not know how it is going to be administered.
That is the language of the section certainly. I am aware the Local Gov-
ernment’s notification is to be published firss, and that a specified area is
going to be defined, but it does not mean that it is to be any contiguous
area. ‘‘Public tranquillity will be disturbed’’—there is no limitation of
that kind, and at times when such apprenension may be seriously enter-
tained, T venture to think that that act done in some place which has
‘no logical connection with the State concerned may still come within the
mischief intended to be prevented by this section. Sir, I venture to thmk
that the powers given are very wide; that any public meeting held to venti-
late legitimate grievances can be covered by this provision, because it may
tend to obstruct the Administration of such and such a State and this pro-
vision will positively prevent any ventilation of grievances of any kind. I
have a feeling that we are overloading the Statute-book with these offences
and providing for too many contingencies and that the result of this Bill
may not be as happy as is contemplated, just because instead of stopping
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with two or three specific matters and providing for specific offences, we
have widened the area to such a large degree that every possible kind of
ventilation of grievances is sought to be covered by this Bill.

Khan Bahadur Mian Abdul Aziz (Punjab: Nominated Official): Sir, 1
rise to oppose this amendment. It so happens that I have some knowledge
of the things that I am talking about, and the House will perhaps appre-
ciate the ever-present risk of people turning away from the discussion of
abstract questions, questions of abstract rights, to commiit concrete acts
when these abstract questions agitate masses of people who have throbbing
passions, and violent prejudices and who want to do things actually on
the spot.

Sir, an Honourable Member just now said in the House that the word
‘‘obstruction’’ does not occur in section 144 and another speaker imme-
diately read out the very word. Ther. my Honourable friend, Diwan
Bahadur Ramaswami Mudaliar, said that he could not understand
‘‘obstruction of the administration of a RState’’. The words in the Bill,
as we have it at present, are ‘‘obstruction to the Administration of a
State’”. Now, he said that he could not understand what could be done
in British India which would cause an obstruction to the administration
of a State. 1 will give him a very simple instance from my own know-
ledge.

A few people got together and passed a resolution that the subjects
of such and such State should not pay the land revenue and also some
other dues to the ruler of the State. I could give any number of similar
happenings. For instance, they said that they should not allow certain
rules about Jagirs. I do not want to give references, so that any State
may be identified, but I do want the House to understand what actually
happened. I want the House to form a picture of what happens when
we are in the midst of an agitation. One day a frantic telegram came
saying that a State was being invaded by the British Indian subjects
without any rhyme or reason. Inquiries were made immediately, and
I found out that there was a small island of British territory consisting
of about 13 villages which is surrounded entirely by the territory of a
Native State. In that island, in one particular village, people from
another Native State entered and collected together to join demonstra-
tions in another State. Of course, we were not concerned with that.
But here was a very curious situation. We had no right to use section
144 against any of these people in our territory, because they were not
doing arything against us. Also we could not iske any action against
those people who had come from the other Btate. And yet here was the
making of a first class rumpus, and we had no power to disperse the
mischief-makers. We had actually to hath-joro and to ask them not to
please badman our locality. They took pity on us and they diverted their

activities.
Mr. N. M. Joshi: That is the right way to do.
Mz, Lalchand Navalral: That is a mueh better thing to do.

Mr. 8. O. Sen: How will this clause help you?
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Khan Bahadur Mian Abdul Aziz: T will explain that just now. Then,
there was another situation which became very tense and difficult to handle.
It assumed all-India proportions. What happened was that a certain All-
India body sent round emissaries to collect people who would go from
village to village in order to foment a certain kind of agitation. This All-
India hodv then organised and announced a Conference not in a hig town
like Delhi, but within a very few miles of the State concemmed. T
happened to be on the spot both before and after the meeting, and. there-
fore, T am speaking from personal knowledge. The idea was to hold in
that small town, where there are barely 4.000 inhabitants, a monster
gathering of 55 to 60 thousand people and the people who were to parti-
cipate in it were not only from our territory. but also from the adjoining
Native State. We did not use section 144. T stood firm—I am not taking
any credit for it—as long as it is humanly possible we will not use it.
The result was that there was a gathering of 15,000 people. For that
small town even a gathering of 15,000 people was too much, and there
was a temporary famine. The wheat flour in the morning was being
sold at 12 or 13 seers to a rupee. but it went down to 8 seers per rupee
in the afternoon. But that is nothing. Just a day before I got an aymli-
cation in writing and a deputation also waited upon me saving that, when
this huge crowd comes. the whole town will be looted. This was not a
groundless statement, because, in that very place, a few vears before.
such a thing had actually taken place. Shops were looted and the crowd
had become unmanageable. That is whyv we took the greatest possible
precaution not to allow this crowd to swell into 50.000. Out of these
10 to 15 thousand people, 8,000 had come from the two adjoining Native
States. Well, Sir, these people were not interested in the very flowery
language in which the resolutions were passed. I am not saying anything
about the merits of the thing. But T want the House to visualise the
picture of what actually happened. This All-India mandate from one
particular body had created a sort of All-India heat. The resuit was, as
I will presently show, a very undesirable one. I am not alluding to
what happened in the State. Immediatelv the meeting of this All-India
body was over, the town was partially disorganised and the Municipal
Committee had no funds whatsoever to put right the dislocation of every-
thing. What happened then? Within a few weeks. owing to the poison
that had spread, a certain number of murtis (idols in temples) were
desecrated, not only on our side of the border at the place where that
conference had taken place, but also across the border. I am not going
to apportion the blame now. It so happened that we on our side had
got information that some thing like this might happen. The intensity
of communal hatred was urwmentionable and it was with the gzreatest
possible difficulty that we could manage the situation, and vet, even then.
we did not introduce either section 144 or any other Ordinance. Imme-
diately afterwards, as if in response to this challenge, another All-India
body of another complexion made tremendous efforts to hold at the
other end of the district within British territorv another monster meeting
and we could not say “No” to it. To our good fortune, it so happened
that the second monster meeting could not be held, because the promoters
could not make certain arrangements. Of course, the Govern-
ment were suspected that they tried to hold back the people, but that
was not the case. What happened was that they could not get the proper
place in which to hold a meeting. The House is aware that a number of
prominent people sent telegrams to the ruler not only of one State, but
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also of another State volunteering their services to come and settle the
differences between the ruler and his people. But my point is this that,
in fairness to our own people, we have to protect them against exploiters.
Emotions are aroused by outsiders who come and talk in the name of
sympathy for the oppressed subjects of a State and throw such a heavy
burden on our people that they cannot really call their souls their own.
They taxed our people against their will in the name of patriotism, religion,
and 80 on, at a time when that district was suffering from famine. The
people were poor and food was scarce. So, Sir, if such circumstances
arise, then such a law, as is contained in clause 5 of' this Bill, would at
least help us in saving our people from the clutches of these unscrupul-
ous people who come and exploit the emotions of our simple villagers.
That is what I am after.

One other thing I want to say. There seems to be an impression that.
Government let District Magistrates in these cases pass orders under sec-
tion 144 indiscriminately. There is no greater fiction than that. 1 may
say for the information of the House that Government in such cases
will isgue confidential instructions. They are responsible for it and so
are District Magistrates. We never issue an order of this kind under
section 144 without having first considered the pros and cons very
very carefully, and if there are people who hint tha$ thir will be used
indiscriminately, there is no remedy for apprehensions .of that nature
But I say, the House must believe that Indian and European officers
alike have their own reputation, their own careers to look after, and it is
impossible to think that, except perhaps once in a million cases, not in
important cases of this kind, an unjustifiable order may be passed. Other-
wise, never, never, never, because Government take very great care even
to test the wording, to see the wording beforehand, and, therefore, I sub-
mit that the apprehension that indiscriminate orders would be passed is
entirely unfounded. In the Select Committee Report, in the Minutes
of Dissent, refercnce was made ‘‘for instunce, under this clause, if enforced
by notification, it would have been open to the Magistrate of Delhi to
prohibit the Conference of the States ‘‘people’’. This is a groundless
suspicion.

Another Honourable. Member in his speech said that this law was going
to be used against our own people. I du wish the House to realise that
this is not so, and I most respectfully urge that I should not be taken as
trying to score a point in the debate, I submit that most certainly this
provision is not intended to be used against our people, it is most cer-
tainly and most sincerely often to protect our pecple. Tt is not that we
ask them to abstain from passing a certain resolution aguinst the interests
of a State or fromm something else. 1 can give scorers of instances. I
do not want to make any specific reference to any State. But I submit
this provision is merely to protect our people from being exploited. It
is not that we rob them of any right., it is not that we are preventing
them from doing what is right, it is that we want to prevect<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>