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P ' ~  of Ilte Council of ~ GO·MI'IW'· GCile1'lJ1 of I#dkt, ( , .~ (  f01' the 
ptwpose of 1nllTeiflD lAlDN fUld R . ( ~ 'Under tile prorJision.s qf ti,e Iudia1j 
00111wi18 Acta, 1861 and ).-392 (24 9" 2[; Viet., c. 07, amI (j[; .S-' /)0 Picl., 
c.14). 

'rhe Council met at tIle Viceregal Lodge, SimIn, on Friday, the 28th September, 
·1906. 

PRESBNT: 

His Excellency tbe Earl of Minto, P.O., fl.C.H.G., G.H.S.I., G.H.I.E., Viceroy 
and Governor General of India) p,·eaiding. 

~'  Jton'bJe Sir A. T. Arundel, A.C.S,I. 
~'  Hon'bJe Sir Denzil Ibbetson, K.O.S,I. 
'rho Hon'ble Mr. H. ErIe Richards, K.C. 
The Hon'ble Mr. E. N. Baker, C.S.I. 
~'  Hontble Majol'-Gt:lDeral O. H. Scott, C.B., R.A. 
The Hontble Mr. T. Gordon Walker, C.S.l. 

INSOL VENOY (PROVINCIAL) DILL. , 

The Hon'ble MR .. RICBAnDs moved for leave to introduce a Bill to con-
solillate a.nd a.mend the law relating to Insolvency in British India, as adminis-
tered by Oourts having jurisdiction outside the Presidency-towns and the 
Town of Rangoon. He said :-" My Lord, in making this motion I do not 
propose to explain tbe provisions· of the Bill in any detail, because it is founded 
on, and is indeed for the most part, a mere reproduction of the Chapter on 
Insolvency in the Bill to amend the Oode of Oivil Procedure "hiob has for 
Bome time past been before thisOouncil. In the form of that Chapter the 
present Bill, or th.e greater part ot it, has been passed by a SeJect Oommittee of 
this Oouncil and has been generally aooepted by Local GOTernmeuis. High 
Courts and othor authorities to whom it was circulated. ~'  necessity for 
SOlDO u.mendment of the law is admitted and no objection has been taken to the 
general form of the amendment adopted.in the ~ . I 

• 
"Tho Law of Insolvency in the Presidency-towns and Rangoon differs 

from tbat in forco in the rest of British India: in the formor it is governed by 
the Imperial 8tatute, the Indian Insolvency Act of 18·1.8; in the latter by the 
Code of Oivil Proceduro. 'rhe preoont Bill ~  not affect the Act of 1848, nor 
does it affcct ~ T  ?roceedings in the towns ~ which that Act applies. 



8 INSOLTTENOY (PROTTINOIAL). 

[Mr, Richards.] ~TU SEPTEMBBR, 1906., 

It takes thA l>lace of the Chapter on Insolvency in' ~  Code alld rebtes only 

to the '~  of British India to ",hi" the A.ct does not apply . 

.. The provisions of the Insolveney Cbapter of tbc present Code originated 

in the Code of 1859, and were somewhat extended in the Code of 1877 and hy 
the amending Act oflR79: but since 187.9 tbe, have not been changed and the 
Chaptet still remains, lIB' it wa.a described by the late Lord Hobbouse, • 1\ ~  

and nothing more than a germ of an Insolvency Law.' Bince then conditions 
have progressed and there can be no doubt that the time has arrived when a 
more complete law is needed, both for the pur,p0se of relieving honest, . but 
unfortunate, debtors, and for the purpose of securing the rights of oreditors. 
This is espeoially the case in the large centres of trade in the Mufassal, and it 
is to be remembered. that there are more than a score of towns in the Mufassal, 
with a popUlation of over a hundred thousand. In the more backward parts of 
the country there is perhaps little netld of any law of Insolvency at all at the 
present time, but tho Bill is drawn to apply only to areas within ~ jurisdic-
tion ,of Buch Courts as the LoCal Governments may notify; it need not there-
fore be applied to these parts. ' 

"Speaking generally, the main defects in the present law are that its 
application is too limited in scope; that it does not afford adequate relief to 
honest debtors; and, on the other hand. that it does not sufficiently secure the 
rigbts of creditors. ' 

Ie As to the 1irst of these matters-the Insolvency Chapter of the Code . of 
Civil Procedure can be ~ use of only by debtors who have been arrested or 
impriJ!oned in the execution of a decree for money or against whose 'property 
an order of attachment bas been passed in ~  of such a decree; it can be 
put in force only by creditors who have obtained a decree for the payment. ot ' 
money. It is limited therefore to cases in which legal proceedings have been • 
instituted ~  judgment obtained. The Bill removes this restriction by de-
claring that an insolvency petition may be presented by any oreditor or by any 
debtor if the. debtor has committed an 'act of insolvency,' and an 'act of 
insolvency' ~  defined in the Bill (following English legislation and. to some 
extent, the law of the P ~ ) lo include sets which have the offect of 
defea.ting the rights of the creditors, sueh as fraudUlent transfers of property 
ot' the absconding of the debtor; acts which a.re of thomselves evidence of 
insolvency, such as the conveying of property to a. trustee for the benefit of 

• creditors generally. the giving notice to creditors that the debtor has suspended, 
or is about to suspend, payment' of his debts, and tho presentation of a petition' 

.' -
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[28'm E~ . IER, 1000.] [lfr. Richa1·ds.] 

to he adjudged nn insolvellt under the llill ; and also acts on which insolvcncy 

}lrocc()(linf,'S can be founded under tll0 ~~ ( .  Code. The scoI'e of the llill 
tll(jrefore is much moro extensive than tbu.t of the present 10."' . 

.. Ned a!! regards the relief of debtors. Under the Code of Oivil Pro-
cedure a debtor is rclt'ased from custody only on the ccrtificate of the receivcr 
that. the insolvent has I,laced him in IJOSsession of aliliis property, and when he 
is fi.nally discharged under tho insolvency proceedings the effect of the dis-
charge is limited: it does Dot free the debtor himself from arrest or imprison-
ment, or his property from seizure and attachment. on account of any debt 
which hlJ8 not boen entered in the schedule: and even in respect of scbeduled 
debts lJis property subsequently acquired may be takcn in execution until 
thoso debts have been satistiod to the extent of one-third, or until the expiry 
of twelve years from t.he dato of discharge. The debtor, thcrefore. o.lthough ho 
may have aoted perfectly honestly throughout. may remain under grave dis-
ability for !I' considerable period. Under the Dill,'on the contrary, the debtor 

~ be rolel\sOO from prison immediately on the making of an order adjudging 
bim an insolvent, and nfter his cliscbarge, slJCaking generally, no proceedings 
can be taken against him in respect of any debts provable in the insolvency. 

" Then as regards creditors, it will be found that the rights of creditors are 
much better sccured under the Bill than under the existing law. The order of 
adjudication is to relate back to the date of the presentation of the insolvency 
petition, and froID that time the property of the dehtor is to be available only 
for the pa.yment of debts under tbe insolvency. Provisions have also been 
added, following the English law. for the avoidance of voluntary settlements 
and of transfers of property giving undue preference to particular creditors. 
and the provisions intendecl to prevent dishonesty on the part of debtors have 
bcen made more stringent . 

.. In addition to these principal matters clauses have boen inserted, inlet' 
aUa. to provide for compositions; to make special provisions in regard to 
immoveable property; and to give the Courts power to summarily administer 
small estates. . . 
"The bill departs in one important respect from the proposals of the Select 

Committee. Under the scheme adopted by them insolvency proceedings were 
initiated by a' conditional ordor' made ex parte, followed by a  • declaration of 
insolvency' made after hearing the parties concerned. It is thought that this 
procedure would be liable to abuse, and tllat conditional orders would be obtained 



10 INSOLP"ENOY (PIWTTINOIAL); PRESIDENOY RANKS. 

[M,'. Ricll1Jrd8;, Mt' . .Baket,.] [28l'H E 'EM~ER, 100(i.] 
, , ' , 

merely to harass an allegod debtor; Tho :H'm therefore' provides for one order 
only, and ~  an adj udication order made, after hearing the debtor; but ill 

~ to prc";ent the l'roperty of the debtor being made away with in the iuter-
val, the Court is given pOwers of control ovor that, propel'ty bet,,'ccn tho date of 
tile ~' of t?e petition and that of the a.djudication order. 

I< The' gen'erai re8Wt ~  the Bill, if passed, will be to provide an Insoh'cncy 
Law based on the, linea of the English Law of Bankruptcy, but in a greatly 
simplified form-a form which it is hoped will be suitable to the requirel!lcnts of 
the Mufa8sru and to the capacities' of the Courts 'which will ~ to adminMcr 
it. It consists of 46 clauses in all, as against the 170 sections and 5a rules which 
constitute the English Act of 1883, and the 1:14 claulles and 55 rules of which 
the Bankruptcy Bill introduce4 in this CouDeil in 1885 W!!oS compmed." 

The motion was put and fLo"TCCd to. 

The Hon'ble lb. RICBA,IlDS introduced the Dill . 

. The Hon'ble Mil. RICBAllD8 moved tbat the Bill, together with the 
Stat.ement of Objects and Reasons relating thereto, be published in the Gazette 
of India in English and in ~ Iooal official G8.2ettes in English and in such 
other languages· as the Local Governments think :fit. 

The motion was -put and agreed to. 

PRESIDENCY BANKS (AMENDMENT) BILL. 

The Hon'ble MR, BAKBB moved f01' leave to introduce iI. Bill further to 
amend, the Ptesidency Banks Act, 1876. He said :.......}. My Lord, thiaBill has 
been under oonsideration for some time, and it was originally hi con,tempIa-
tioD ,tha.t it should be a somewhat important ,meaSure conferring power on the 
:Banks, among otller matters, to have recourse' to the London money market 
under certain restrictions, a power which they do not at present possess. Serious .. 
objections have, however, heen ~  to exist to 'this proposal, and eventually 
it was decided that, in the interests of the cOuntry as a whole, it is not ex-
padi(mt to give the Bonks access to London. This propOsal has therefore been 
abandoned, and, as a oonsequence, cettain, other proposals which were cOn-
tingent thereon llave also. been dropped. 

:  "  , co These omil'sions have deprived the Bill of much of its  importance. It is 
Jiaw a measure of relatively minor consequen(le, whose only objtct is to remove 
certain restriotions on the powers of the Danks whioh experience has shown to 
be . ~, and slightly, to enlarge the ~ 8  scope of their operations. 
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[28'tH SllPTEKBl!lD, 1906.] [Yr. Baker.] , 

The principal new powers which it is now proposed to confer on the Dllnks anI 
the follQwing, "iz.: 

(1) to deal insecurities issued by State-aided ltailwaJ's or by District 
Boards ;' 

(2) to make loans and advances on other than personal security for a 
period not exceeding six months, the existing limitation being 
three monihs i 

(3) to grant overdrafts up to Its. 10,000 instead of only up to Rs. 2,000 
as at present; 

(4) with the sanction of Government in each case to take over the 
capital, &88ets and business of any other bank in .British India, 
and to carryon its business in accordance with the provisions 
of the,Presideney Banks Act; 

(5) to advance money on the joint and several promissory note of two 
or more persons unoonnected in business i 

(6) with the previous sanction of the Local Government, to lend money 
for a period not exceeding E!ix months to the Oourt of Wards in 
respect of estates under management; and, 

(7) in the case of the Bank of Madras, to lend, on Oeylon Governmont, 
securities, resources raised by the Banks in Oeylon. 

,. It is also proposed to remove the existing statutory limitations on tJlf) 
capital of each bank. II • 

The motion was put and agreed to. 
The Hon'ble Mn. BAKEB introduced the Bill, 
'l1b.e Hon'ble MR. BAKER moved that the Bill, together with the State-

ment of Objects and Reasons relating thereto, be published only in English 
in the Gazette of India, the Oalcutta Gazette, tho Fort Saint Seorge Gazetto 
and the Bombay Government Gazette. • • 

The motion was put a.nd agreod to, 
The Council adjourned sine die. 

SIMLA; 1 
Phe 28th September, 1906. J 

J. M. MACPHERSON, 

SecrettJl'1/ to the GOfJerntnent of Indi(J, 
Legislative Dcparimtl'll. 

8, G. P. 1.-200 L. ».-11-2-18.-00. 
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