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LEGISLATIVE ASSEMBLY.
‘Thureday, 11th February, 1937.

i

 The Assembly met in the Assembly Chamber of the Council House at
Bleven of the Clock, Mtr. President (The Honourable Sir Abdur Rahim)
in the Chair.

THE CODE OF CRIMINAL l’ROCEDURE (AME‘N’DMENT) BILL.
AMENDMENT OF SEcTioNs 30, 84, 84-A, anp 85.

- ‘Mr. President (The Honourable Sir Abdur Rahim): The House will now
regsume discussion of the motion moved by Sardar Sant Singh to refer the
Code of Crimina] Procedure (Amendment) Bill (Amendment of sections
30, 34, 34-A and 35) to a Select Committee. As regards the complaing
made the other day by the Honourahle Member, Sardar Sant Singh, that
there has not been an adequate circulation of his Bill by the Punjub Gov-
ernment, the office has communicated the complaint to the I’unjub
Government, but as yet we have received no reply.

Sardar Sant Singh (West Punjab: Sikh): Sir, T am very thankful to
the office for taking this uction in order to maintain the dignity of this
House. When I was talking the other day on this Bill, T submnitted that
this Bill 'was in force in certuin particular provinces mentioned in the sec-
tion itself. I was then discussing the attitude of Coorg in this matter, and
I quoted the opinion of the Chief Commissioner of Coorg that day. It was
to this effect:

“In the circumstances explained by the’ Commissioner of Coorg, the Chief Commis-
stoner would have no objection to the proposed repeal of sections 30 and 34 and the
proposed amendment of sections 34A and 85 of the Criminal Procedure Code, so far
as Coorg .is concerned.” )

Then, there is the opinion given by the Additional Judicial Commis-
sioner of the same province. Hc says:

"Seséiomx cases, I have no doubt, can be triad more quickly and at far less cost
by 1st Class Magistrates, specially cmpowered under section 34, Cr. P. (. From the

int of view of efficiency, the Magistrates probably have an advaniage over Bessions
gﬁdgcs.

" But Sessions Judges inspire more public confidence. ‘This I would attribute to
the difference in point of view between Magistrates and Sessions Judges.”

.This should be an eye-opener to those Honourable Members who epoke
against the prineiple of the Bill last time when it was moved in this House.
I have carefully read those specches again and T find thr}t great stress
was laid upon this fact that less time is taken by the Magistrates in dis-
posing of cases, and that there is no undue hprty in their disposal. Bu}
it was at the same time alleged that the Magistrates are more competent
than the Sessions .Judges, so much so that appeals from their oconvictions
%o the High: Court have been less sucoessful shan those: from ‘the Courte

(717) A
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[Bardar Sant Singh.]

of the Sessions Judges. I will deal with this point later on when I deal
with appeals, but at present I will only say that coming as it does from the
highest administrator of law in this province, this opinion shculd have
some weight with Honourable Members of this House. Further on it is
said. . . . .

Mr, President (The Honourable Sir Abdur Rahim): The Honourable
Member should not read these opinions at length, because they are in
possession of all the Members. He can refer to them, if necessary.

Sardar Sant Singh: My submission is that I am reading some pnitious
because it was stressed last time when this Bill was before the House that
the opinion from the provinces concerned was against this Bill

Mr. President (The Honourable Sir Abdur Rahim): The Honourable
Member need not read the entire opinion, because it is in possession of ali
the Members. Brief references or quotations would be sufficient

Sardar Sant 8ingh: In this connection, the one important point, which
I made in my speech last time, was that it is of greater importance to the
country that the persons who are being tried should feel confidence in the
trying Magistrate. It is not enough to say that justice is being done: the
real point, which all the law courts should try to impress upon the persons
who come before them as accused, is that the accused should feel that
justice is being done to them. An autocrat or a police magistrate may
say, ‘‘Can you deny that the man was really guilty or really did this sct?”
It is all right so far as it goes. He may be guilty, but the question is
whether the procedure laid down by the Legislature has or has not been
followed. Does or does not the accused feel that he was given the neces-
sary facilities to advance his defence or his point of view before the Magis-
trate? Trials are being held in Russia today of very important cases in
which persons are being charged with offences involving capital punish-
ment, but can anybody here pretend that the way in which these trials aro
being conducted there has inspired confidence in the civilised world? I
will say, decidedly not. What is more important is the way in which the
courts conduct themselves.

Then, the more important point in the province of which I am speaking
at present is, how many Magistrates have been conferred these enhanced
powers in this province. Dealing with Coorg, the Commissioner suys:

‘“The Chief Commissioner of Coorg, in his Notification No. 56, dated 13th June,
1921, withdrew the powers conferred under Notification No. 61, dated 12th December,

1801, on the District Magistrate of Coorg to try as a Magistrate all offences not
punishable with death.’”

He goes on to say that as there is no Magistrate who is empowered under
this section, that province would not object to the repeal of section 80,
Cr. P. C.

The next province which can utilise this section is Ajmer-Merwara.
Here, too, the Judicial Commissioner advocates this Bill and he gives an
opinion which I will not read; but I want to read that portion of the Addi-
tional District and Sessions Judge’s opinion where he says that this power
is exercised by the Magistrates only in the case of habitual offenders; and
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the more important cases of manslaughter or abduction of women under
aggravating circumstances are not tried by these Magistrates. So this

province uses this power to a very limited extent. o ee

Coming to 8ind, the opinion given by the Government of Sind as re-
gards the conferring of this power upon the Magistrates is like this: that
in Sind only two District Magistrates, namely, those of Thar Parkar and
Upper Sind Frontier, have been invested with power under section 80 of
the Criminal Procedure Code throughout the province of Sind; and, then, it
is stated that these powers are quite necessary in a province like Sind,
where conditions in some tracts are so savage and primitive. May I ask
the Honourable the Home Member in this connection whether he regards
every district of the Punjab as coming undor this description of being savage
and primitive? Even in these two districts, in a later opinion received
¥rom Sind, the Government has said, ‘‘Thar Parkar and Upper Sind
Frontier: under section 30 of the Criminal Procedure Code powers given
were withdrawn in 1915 and none of the District Magistrates in Sind is at
present invested with power under that section’’. So, the reproach is
removed, and like a wise administrator Sind has got absolutely no District
Magistrate with enhanced power under section 80. Next comes the
province of Assam. . . ..

The Honourable Sir Henry Oraik (Home Member): I do not follow the
order in which the Honourable Member is taking up these provinces: he
has not taken them in the order in which they appear in the opinions

paper.

Sardar S8ant Singh: I am referring only to those provinces where section
30 Magistrates are in existence. There are several provinces in which the
section does not apply. I am leaving those provinces aside for the time
being—I will deal with their opinions later on: for the present I am con-
fining myself only to those provinces where the power under this section
can be exercised.

The Honourable Sir Henry Oraik: Even so, you are not following the
order paper. Powers are exercised in Delhi for instance, and in certain
parts of the Central Provinces and the Punjab: you are leaving them all
out.

Sardar Sant Singh: I have deliberately left Delhi and the Punjab for
separate treatment. As regards the Central Provinces, I will come to it
later on. But let me take Assam as I was dealing with it. At page 28,
the House will find that in Assam the only Magistrates who are, at pre-
sent, empowered under gection 30 are the Deputy Cqmmlssxoper of Khasi
and Jaintia Hills and of Cachar for the trial of cases in the hill areas. In
the plains districts very sparing use has been made of the section. In
the last thirty years, Magistrates were given these powers only on two
occasions: that is, in 1918 and again in 1920. This is the use made in
Assam. Now I will take the Central Pyovmces. The Central Provinces
is opposed to the principles of this Bill. .T'he Governme_nt there has
stated that the overwhelming majority of opinions received is <_)pposed to
any change in the present gystem. But let us take the opinion of the
Honourable Judges of the High Couz:t'of that place. The Honourable
Mr. Justice Vivian Bose, giving an opimion which probably might look as

A2
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‘going ngainst the Bill, really favours the principle underlying the Bill.
The very opening words of this opinion are:

“Cost must be the deciding.factor. Sessions trials are usually more satisfactory
‘because mere time is speht over them. There is orBlinarily a more experiended ‘Judge
and abler Counsel; also .there ave really two trials, ene before the committing Magis-
‘trate and the other before the Sessious Judge.' . - .

Further on, the same Judge gives a very valuable reading. of the situa-
tion in these words: \

“But two factors which it would be unwise to ignore tell against tlL.ese Magistrates,
‘or against the system. The first is that therc is widespread prejudice against them—
unjustificd perhaps, and possibly a good deal even interested—but it~ exists. The
second is that the system is an anachronism in the sense that it is to be found only
in a few of the Provinces and in none of the major ones. I think it is desirable to
bave as uniform a system thronghout Tndia as we can. On the whole 1 favour the
Bill if the cost can be reasonably met, but not otherwise.”

Here is an cxperienced Judge of -the High Court telling us in the plain-
-est terms that there is a prejudice sgainst Magistrates who are given en-
hanced powers under section 30. The Honourable the Chief Justice of the
High Court in one sentence disposes of this Bill, and that sentence is
pregnunt with meaning, and though he opposes the Bill, yet His language
is really worth considering. He says this: ‘‘The Bill, in my opinion, speuks
-the language of the future, but for rcasons of expense the time is not yet’’.
Sir, nothing can be more complimentary than this that the Honourable the
Judges do feel that this reform is most needed.

Sir Leslie Hudson (Bombay: European): But not -yet.

_ Sardar Sant Singh: As rcgards not yet, T shall deal with it later when
I come to deal with the question of expense, but so far as the principle
underlying the Bill is concerned, I think there is no harm, at any rate I
commit no sin if T bring forward the principle of the Bill to the notice of
the country through this House.

Then let us turn to the United Provinces of’Agm and Ouydh, a'!;a the
relevant portion of the opinion of that Province is jls';fgllbws':

‘1 am to add that there appears to have been no popular demand for repeal of the
section. The reason for this apathy is that so far as concerns the United Provinces
_the question of the retention or repeal of scction 30 is not at present a live gne. Its
application is limited to Qudh and the Kumaon Division of :the Agra'Provinte, and
formerly all Deputy Commissioners of Oudh and Kumaon wete empowered wunder
_eection 30 by wvirtue of their office. In the ‘year' 1914, the position was examined
_in the light of the Home Department’s. letter. No. 601, dated the 15th May, 1914,
.and it was found so little use had been made of these powers that for practical pur-

poses the section” had become a dead letter.”

This is another province where this section applies, and yet it has not
“ been made use of for obviously sound,; good, judicial ‘reasons. ‘

“  Similar, Sir, is the opinion of the Registrar of the High Court of Alla-
“habad. He says this: o

‘“To the best of my kmﬂaﬁe no Magistrate. in Ondh has, for' a..considerable
-length of time, bean invested; with sach extended jurisdictien.' . . ' .

. . .

. .'This js -about Oudh., - .. . . L v

14 '
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Then, 8Sir, I shall deal with the position it Bihar; -That is-a: place sbout
which the Honourable the Home Member, in his speech last time, made
capital, and I want to show what the Honourable the. Home Member then
said: ,

“The Honourable the Judges of that High ‘Court’’ ,—(referring to Bikar ana.
Orissa),—‘go even further and say without any possibility of contiadiction that the
pretent ‘system i8 working very well indeed both as regards expeditious disposal and
convenience to the parties. o

It cannot be deunied that there is sometimes a weak Magistrate, This is purticu\urfy':
significant, but even the work of the weak Magistrate is superior to that of the
corresponding, Assistant Seesions Judge. In fact, the work of these officers is uniformly -

superior to the work of Assistant Sessions Judges. That is the opinion in which the
whole of the High Court concur. Now, hew ocan you defeud this measure after

hearing what.the High Courts have got to say on the point.”

Probably my Honourable friend, the Home Member, thought that this
was the last argument to crush this Bill out of existence, but I will for
his gratification and information read somecthing from the opinion of the
Honourable Judges of this very Court which will show which way the
wind is blewing, whether the real mind of the Judges speaks in his favour:
or in my favour. -This is a province which has given the most hostile opinion-
to my Bill. No other province has given such a hostile opinion as this
pravince, except the sister province of the Punjab, where rcactionary laws
prevail in preference to the rule of law. At page 21, 2nd column at the
bottom of these opinions, is the opinion of the Honouruble Justice Shaikh

Fazl Ali. This is whut he says:

‘At least in theory, for serious offences the ordinary form of sessions trial must
!JB preferred to a trial by a Magistrate, and perhaps rhany of us if we wbrs ourdalves
in the position of accused persons’,—I would apeciaglly draw the attentian of the
House to this particular sentence,—"if we were ourselves in the position of accused
persons would rather be tried by the Secssions Court than by a Magistrate.”

Now, what does it speak?
The Bon‘ouuhla‘ 8ir Henry Oraik: Read on.

Sardar Sant Singh: Yes, I shall read the rest also, T ahall not leave ariy
portion of it. I was submitting, Sir, for the consideration of the Honour-
able Membérs of this House that if we 'afe resthig in our drawing reoms
in arn: chairs: under electric fans enjoving ‘all the ‘luxuries whioh modern
civilisation affords the rich man, we are quite safe when others are being
tried by o Magistrate in whom they feel no confidence, but -if we are tho
acoused, we will not like that system. I remember when the Honournble
Mr. Justice Ford during the course of a revision :petition dealing in the
question as.to whether accused persons wiien arrested can consult i legal
adviser or not, said: ‘‘If I am charged with such a serious offence as of
murder, the first thing that I would do would be to send for my lawyer
and consult him''. Tn countries where the rule of law predominates over.
the rule of the executive—unfortunately this is not the case in our country,
—the lawyer iz the defender of the legal conscience of every mmm, whether
high or low, but here the lawyer is a suspect in his own country. Why? -
Becatise ‘the lawver stands in the way of the executive carrving out their
will in any’ manmer they like. Now, what does this Judge say, Sir:

N .

11t/ dees nof; hewe

ATy ver, follow that ‘merely because 1hg.oue form of trisl is better.
than the other, the latter s

hould he abolished."
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‘The Honourable Sir Henry Oraik: Go on, next sentence..
Sardar Sant Singh: I am going on.

) “Therg are strong administrative reasons for retaining section 30 in the Code, and,
1n my opinion, no case has been made out for repealing it.”

"What reasons? Judicial? No. Reasons of inspiring confidence in the
‘administration of justice? No. But what reasons? Administrative
reasons. Am I here, a representative of the legal profession as I am,
having been trained in the traditions of the rule of law—am I here to
-advocate the cause of administration, or the cause of the higher principle,
the nobler principle, the transcendant principle, as I say, of the rule of
law, and not the rule of the executive? I fail to see how the administrative
reason could be advanced to oppose the principles underlying my Bill:

‘I am told it has worked well in this province and I am not aware that it has
given dissatisfaction in other places. 1 should, however, like to note that we should
not be too harsh to our Assistant Sessions Judges. They have certainly a more
judicial outlook’’—/ am sure the Honourable the Home Xlember 18 following this
opinion—‘‘than the average Magistrate and their only defect is that they are inclined

& to try criminal cases like civil cases which can be cured only by experience.”

That is the opinion. Read between the lines of this opinion and you
will see the innermost working of the mind of the Honourable Judge who
gave this opinion. 1 am sure you will agree with me that his judicial
conscience is in favour of my Bill, but his executive and administrative
conscience is against my Bill.

The Honourable Sir Henry Oraik: He says that ‘‘no case has been made
out for repealing the section’’.

Sardar S8ant 8ingh: That is the administrative conscience speaking.
When his judicial conscience is speaking he says certainly that there is
more confidence in the Bessions Judges than in the Magistrates. This
opinion is supported by another Honourable Judge of the same High Court,

Mr. Justice Wort. He concurs in the views expressed by Honourable
Mr. Justice Fazl Al.

The Honourable Sir Henry Oraik: I must interrupt my Honourable
friend. He does not concur. He simply says, ‘‘I have nothing to add’’.

Bardar 8ant Singh: It is my misfortune that I understand the English
language in one way, and the Honourable Member understands it in an-
other way. This is from Bihar. In this connection I may say in passing
that if the Bihar Province feels that the Assistant Sessions Judges are no
good and section 80 Magistrates are better both in judicial ability and -
independence of character, I think the time should have come by now when
the Bihar Government or the Honourable the Judges should have abolished
the Assistant Sessions Judges and replaced them by section 30 Magistrates,
but they have not done it. This finishes the list of those provinces in
which this section is working, except three provinces,—the Punjab, the
North-West Frontier Province and Delhi which is practically a part of the
Punjab. I will begin with the North-West Frontier Province because to
some that province seems to be a most backward one in its ideas, governed
on principles which probably the other provinces look on with something
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Tike contempt, and where the administration of justice one should have ex-
pected to be on the executive lines. But even in this province, I find a
vein of dissatisfaction running among the judiciary with the present sys-
tem a8 it works there. After giving the figure of violent crime in that
province, the Government of that province say that they are opposed to
this measure, but if we go through the cpinions given by the various
gent:lemen consulted we find that a majority of the non-officiuls consulted
are in favour of the Bill whilst officials are against it, and on what ground?
Not on account of the principle underlying it, not on the ground that
justice will be delayed as was tried to be made out here, but on the ground
of expense. Probably, T was not strictly right when I said not on the
ground of delay; the ground of some delay also is given. Let us look at
the opinion of the Honourable the Judicial Commissioner, the head of the
judiciary in that Province. While opposing this Bill the Honourable the
Judicial Commissioner had to admit the force of facts. He BAYS:

“It appears to me that the grant of special powers in this province has always
been madettoo freely. At the present time 1 understand that there are no less than 27
stipendiary . Magistrates and 5 Honorary Magistrates who are invested with these
powers, and in view of the small size of the cadre of Magistrates, I think it scarcely
needs pointing out that it is impossible to find such a large body of men with gualifi-
cations necessary to hear the most serious cases that are not punishable with death, It
appears to me that if the number of Magistrates with special powers wers radically
reduced, the major objections to the present system would disappear.

What does this opinion mean? 1 leave it to Honourable Members to
judge for themselves. The Judicial Commissioner then proceeds to
suggest that too much work is given to these section 80 Magistrates with
the result that the administration of justice is not satisfactory. That is

my interpretation of what he says:

“I advocate that suitable Magistrates having been chosen to exercise special
powers, they should hear cases under those powers and no other cases. If this sugges-
tion be adopted, I think it probable that in the majority of districts one specially
empowered Magistrate, apart from the District Magistrate and the BSub-Divisional
Magistrate, would be able to cope with the whole of the work.”

Then, the opinion of the Sessions Judge of Derajat, which the Honour-
able the Home Member will quote as going ugainst the principle of the
Bill which I advocate. No doubt, the opening words of the opinion are
against me, but the body of the opinion is in my favour. He says:

“I must regretfully observe that in this Province the majority .of the Magistrates
exercising enhanced powers were not selected but were invested with enhanced powers
as a matter of expediency. In a number of cases within my knowledge Magistrates
eyercising enhanced powers are not fit for even first class powers. They are young,
inexperienced, and display a profound igoorance of the rudimentary principles of the
law basis, being unable to express themselves with any degree of clarity in English.

Now, the Honourable the Home Member waxed very eloquent when he
eaid that I was speaking in the wilderness, expressing nobody’s opinion
but my own and that there was no demand from the public that they are
diesatisfied with the trial of these cases by these Magistrates. I present
him this opinion, coming from a backward province and from no less a
person than a Sessions Judge. Bupport comes even from unexpected quar-
ters of thie province. The District Magistrates (the head of the executive
in every district), of Peshawar gives his ‘personal opinion thus:

sooner of later this Province will have to fall in Jine

*“I personally consider that s i
with “}l’: remni{xiqg provinces of India. In my opinion, ,bowev.er, that time hss not

Fet arrived.
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They may say that I am a bit too early in- presenting this Bill, but

they cannot deny that the principle of the Bill'is very sbuhd; atid he gives

& suggestion in the last paragraph of his opinion: :
“For these reasons I would suggest that the proposed amendment be postponed until

sych time as the province is fit to recaive it. Thetw s much truth in the criticising

levied by the movers of the Bill against the inefficiency of Honorary Magistrates”.
1 need hardly point out that all the Bar Associations in the North-West

Frontier Province are in favour of my Bill. This particular portion, wlugh

I referred to in my speech last time when I moved this Bjll, thet Magis-

trates with enhanced powers look for their promotion to the goodwill of

the District Magistrates, and that they are afraid of the police going against
them finds ample support from the Bar Association of the capital town of
the North-West Frontier Province, Peshawar. He says:

“The speech of Sardar Sant Singh in the Assembly has a lot of truth in it and

there is no doubt that Magistrates are generally afraid of the Police and work under

the undue influénce of Public Prosecutors. Cases of this type are innumerable and in
the N. W, F. P. the state of affairs is particularly bad.”

Thesoe opinions from the North-West Frontier Province clearly indicate
that even this province is not satisfied with the nature of the administra-
tion of justice which is being carried on there.

Now, comes the most important province in which the Magistrates have.
been freely invested with section 80 powers. 1 mean the Punjab, my un--

fortunate province. Here you will find more than two or three Magistrates,

out of a total strength of 5 or 6, are invested with section 80 powers. I

wish the Honourable the Home Member had given us the total strength of
the first class Magistrates in the Punjab, and I wish he had given us the

figures as to how many of them are invested with section 30 powers, but-
this has not been done. Even now 1 will request him to kindly give us’

in his speech the total number of the first .class Magistrates, and the number.’

of those who have been invested with these powers, so thut we may be
able to judge whether discretion and care has been applied in giving this
power to the Magistrates or not. However, ih the Punjab we'are Hmited
to two opinions only, one of the Punjab Government and the other of the
Honourable Justice ‘Pin Muharimad. The Honourable Sir Henry Craik,
when speaking on this Bill, made a gratuitous remark upon the Members of
this House when. he said:

‘‘Now, let me-quote tha opinion of a High Court Judge of Lakore, an Indian and'
a lawyer more eminent than dny lawyer who has spoken this afternoon, a lawyer with

a very lenig experience cspecially on the criminal side.”

Now, T want to pay back my complaint to the Honourable the Law

Member. 1 do' not want to bring in persenhlitics in my speech, but : I'"

know that ‘this particular gentleman owes' his position ‘in the High Couré

to the goodwill which' he sared rightly or wrongly of the Honourable: Bir

Henry Craik. '

' The Honourshie'Sir Heénry Oralk: On a point of order. I would like to-’

have your ruling whether it is in order for the Member 'to maké a reflection
of that kind on'a Judge of the High Coust. e :

sardu Sant Singh: I did not cast any reflection.
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Mr. Pregident (The Honourable Sir Abdur Rahim): The Hoaourable
Member must wighdraw. The Chair thought he was referring to the Ad--
vocate (reneral or the Law Member und not to a judge of the High Court.

The Honourable Sir Henry Craik: May I, for the sake of lucidity, ex-
plain t> vou what the Honourable Member said. He said that this parti-
cular Judgo of the Lahore High Court owed his position to the foct that
he had earned my goodwill. That js a most improper reflection. The
gentleman in questmn owes his position entirely to his legal ability and
experience and to no other enuse whatever.

Mr. President (The Honourable Sir Abdur Rahim): That is a reflection
on a Judge of the High Court, and the Honourable Member must withdraw’

it.
(Crics of ‘‘Withdraw’’, ‘withdraw.'’)

Mr. President (The Honourable $Sir Abdur Ruhim): The Honourable
Member must withdraw it without any reservation whatsoever.

Sardar Sant Singh: What I am submitting, Sir, . . . . . (CUries of
“Withdraw"', “‘withdraw’’, “‘withdraw'".)

Mr. President (The Honourable Sir Abdur Rahim): The Honourable
Member must withdraw that expression.

Sardar Sant Singh: My submission is.. (Crics of “Withdraw"’, “with-
draw’".)

Mr. President (The Honourable Sir Abdur Rahim): The Chair hns given
its ruling.

Sardar Sant Singh: I have heurd your ruling, and I wus just pnmg o
submit that what T intended to convey ., . .

Mr. President (The TTonourable Sir Abdur Ru.lnm) What, JOu Luve
conveved plready you raust withdraw!  (Crics of ‘“Withdr: aw”, “with-
draw’".)

Sardar Sant Singh: My submission is that T did not convey uny reflee- )
tion upon the High Court.

Mr. President (The Honourable Sir Abdur Rahim): The Honourable
Member must exprcﬂﬂ his r(g‘rpt for what he has already suid.

Swdu Sant Singh: My submtsslon is t.hfat. 1't is not a roﬁet.tmn upon
High Court Judge.

Mr. President (The Honourable Sir Abdur Rehim): The (‘qug has given
its ru.lmg that.it is. - (Gries of ' “Withdraw ", “withdraw®’, “withdraw’’,
“withdraw'".) The Honm;rahle Member Immw, that very well,—that Iue_
cannot make any reflection on a Judge of o High Court: und the Chair,
gavs that if has ru‘led that the Honnumble Member® 8 remar'ks do gontain.

such reflection.”
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Sardar Sant Bingh: I will certainly, Sir, withdraw if my words do con-

‘z}e‘y :hut impression. 1 made no reflection upon a Judge of the High
ourt.

Mr. President (The Honoursble Sir Abdur Rahim): Very well, then, the
Honourable Member can proceed.

Sardar Sant Singh: With your permission, I would ask your ruling on
‘this point whether, when an Honourable Member on the - Government
Benches conveys an idea that a particular person was more eminent as a
lawyer than the Honourable Members of this House who had spoken,
-certainly I have a right to protest that the implications ih that sentence . ..

Mr. President (The Honourable Sir Abdur Rahim): Any depreciatory
rremarks against a Judge of the High Court cannot be allowed in this House,

Sardar Sant Singh: T was submitting, Sir, that the Honourable the
"Home Member would have been probably more gratified, and this House
would have more appreciated the position, if the opinion of all the Judges
-of the Lahore High Court had been circulated to Honourable Members.
When I was speaking last time when introducing this Bill, I made it clear
‘that from the conversations which the Honourable the Chief Justice had
with the members of the Bar in various districts, the impression was given
that he was in favour of introducing a system of sessions judges as an ex-
perimental measure. At that time the Honourable the Home Member
:8aid that my cpinion was not based upon facts, because the Honourable the
Chief Justice had given a different opinion in writing to him. That opinion,

I then said, had not been published, and we had not been supplied with a
«copy of that.

Mr, President (The Honourable Sir Abdur Rahim): The opinion was not
included in the opinions sent up by the Punjab Government? None of the
-other Judges' opinions were included?

The Honourable 8ir Henry Oraik: May I draw your attention to the
‘fact that the letter from the Registrar of the High Court encloses the
opinion of the Honourable Mr. Justice Din Muhammad and states quite
-explicitly that all the Honourable Judges have concurred with this opinion.

Sardar Sant Singh: I read this letter when my Honourable friend was
‘not sitting in his seat last time.

Mr. President (The Honourable Sir Abdur Rahim): Apparently there
were no sevarate opinions of other Judges. In that case, the Honouratle
Member must take this as the opinion of all the Judges.

Sardar S8ant 8ingh: I did not concesl this fact, when I was speaking.
‘last time uwpon this Bill. I read this portion of the letter of the Registrar
at that time, and I said that no separate opinions had been furnished to
ue; only this much appeared from the leiter of the Registrar of the, High
“Court, but separate opinfons have not been furnished . ..., .
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Mr. Presideat (The Honourable Sir Abdur Rahim): But separate
-opinions have not been furnished because separate opinions were not given.
The other Judges concurred in what Mr. Justice Din Muhammad said.

The Honourable Sir Henry Oraik: Sir, I happen to know the procedure.
The usual procedure of the Lahore High Court, when legislative proposals
-are submitted for the opinion of the Honourable Judges, is that the Chief
Justice generally asks one particular judge—any judge whom he considers
«qualified to give an opinion—to go into the proposals and write an opinion;
-and if the rest of the judges concur in that, they do not write separate
opinions. Of course, if they desire so to do, they do so.

Sardar Sant Singh: May I submit that what I intended to convey was
thut these cpinions had been received after the Bill was circulated. When
I was making my speech during the circulation motion, my Honourable
Triend quoted the opinion of the Honourable the Chief Justice of the Lahore
High Court. Presumably, he gave us to understand that he held, in his
possession, tho opinions of the various Judges of the High Court before
this motion for circulation was adopted.

The Honourable Sir Henry Craik: I did.

Sardar Sant Singh: My friend says he did; in that case 1 think it was
fair t> us that such opinion should have been circulated and printed along
with the opinions which were received later on.

"The Honourable Sir Henry Oraik: They have been circulated.
Mr. President (The Honourable Sir Abdur Rahim): What page?

The Honourable Sir Henry Oraik: On page 3 of the Paper No. I. The
Honourable Member made complaints that I was in possession of the
opinion of the High Court before the motion for circulation was decided in
this House. I admitted I was, and then he says that those opinions ought

to have been printed, and I said they had been printed.

Mr. Pregident (The Honourable 8ir  Abdur Rehim): He was perhaps
veferring to the opinion of the Chief Justice.

Sardar Sant Singh: Yes.

The Honourable Sir Henry Oraik: The Chief Justice did not record any
geparate opinion.

Mr. President (The Honoursble Bir Abdur Ruhim): That is what he is
suggesbing. :
Honour ' Henry Oraik: Well, he is wrong and misleading.
34 l:n.tries to m‘zl:eysh the impression- that the Chief Justice submitted 8
separate opinion, I say that that jimpression is wrong.
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Sardar Sant Singh: When the circulation motion ‘was “béirrg moved, T
derived this impression. However, thnot impression-is now removed that
no separate opinion was given by the Honourable the Chief Justice omr this
point but I should have expected from the remarks that have been made
that the Honourable the Chief Justice would be asked -whether the impwes-
sion created amongst the members of the Bar was correct or was incorrect:
But not];u'ng has been done. However, as I was submitting, we have got
only one opinion. From that opinion, with your permission; I would like
to quote a few portions. The first point taken up by the Honourabls Mr.
Justice Din Muhammad is that this question of the abolition of section 30
magistrates should not be treated on an all-India basis. Why, 8ir? There
ig no reason given. 8o long as the constitution is not changed, so lonz as
we are living under the old Government of Indin Act of 1919, there dees
not scem to be uny reason why a central subjeet should not be amended by
this House. The next point taken by him is this. Fle says that the existence
of such magistrates in the Punjab is necessary, because the number of
eases, at present disposed of by these magistrates, is verv large, and their
natur> varies. T quite see the point, and T will try to apprecinte this argu-
ment of the Honourable Judge of the Lahore High Court. A large number
of cases to be tried by Magistrates furnishes, according to him, the reason
why the justice should not be administered, as it ought to be administered.
Is that the rcason that because there are a lurge number of cares, the pro-
»ednre adopted should be quicker and probably more executive than judi-
cinl?  Tf that is the meaning of the Honourable Judge I beg to differ from
him. Then he sayvs:

““They try most of the cases of culpable homicide not amounting to murder falling
under section 304 (2), cases of abduction falling under section 366 or 366-A, cases of
rape, or falsification of accounts, of aggravated forms -of- forgery, - robbery, house
breaking, ete. DBesides, all cases of habitnal offenders, where punishment up to the
limit of seven years is considered adequate, are also disposed of by them.”

From the nature of the cases mentioned—and he has given un alranst
exhaustive list of these cases—it is clear that these cases are

13 NOON.  of 5 very serious nature. Buit he ‘goes on to say:

“These cases are not usually’ of a very complirated nature 'and are g\sham]]; such
as can be easily entrusted to any experienced magistrate of  the first. class but for the:
fact that enhanced punishmeut is called for." . s

The other reason is that these cases are not of a very complicated
nature. T am very fortunate that I' am' nddressing these remarkste wou,
Sir, as vou have been so eminent and a distinguished Judge of the Hight
Court and I am sure that vou will apprecinte me when I ask: ‘‘Are the
cnses of pure and simple murder of n complicated nature?’” To any lawyer,
it would appear that a murder cose is of a simpler nriure than these
cases and why should we not.invest these mugisfrates with power to.iry
murder cases as well? There are no complications in murder cases. The
reason whyv a superior court and a double procedure is prescribed in the
Criminal Procedure Code of this country for the trial of thesc cases is not
beenuse thev are of a complicated nature, but because the punishmént is
higher and the responsibility for conviction or acquittal of such offenders
is greater, and more onerous. You will apprecigte me, Sir, when I s=ay
thsﬁ, the criterion for providing the double ‘p?é??l&q;rré- in the® C'riminal’ Pro-
cedure Code is due to the fact that, if 'vou want to regttict the libersy of
subjects for a larger number of years, Jou must give  him & tial flom o
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‘tnan who commands the confidence of the public for. administering evon-
haniled justice, otherwise there will be no sense in it. The whole schome
of the Behedule attached to the Criminal Procedure Code wherein the
‘maxitmiim punishment for each offence is prescribed and the eolumin by
whom ‘they are to be tried is given. A simple student will be eonvinced
-thit the higher the punisliment the higher the magistrete who is required
to try the case. That is the scheme underlying the Bethedule. Now,
here the opinion is based upon the fact that because the cuse is simple,
“it con be disposed of by a magistrate. To me it seems to be un opinicn
which is not based upon any sound reasoning at ull. Further on, the
Honourable Judge says:

.. “This will inevitably entail the cumbersome dilatory procedure provided for in the
Criminal Procedure Code.”

. Here, the Honoeurable Judge seems to be lubouring under the impros-
sion that the double procedure prescribed in the triul of sessions cases is
o most undesirable form of procedure that has been prescribed by the
‘Indian Legialatures. 1f the Honourable Members on this side apree with
this proposition, I have nothing more to say and I will withdraw my Bill,
Let the Honourable the Home Member take courage in both hands and
‘bring forward a Bill repealing the provisions of the Criminal Procedurs
Code for the trial of the sessions cases. I will then agree with him that
"he ir doing.something which is consistent, and that he is deuling with the
matter in a uniform manner. But let me tell hin thet this point was
elnborately considered in 1928, when the Criminal Procedure (ode was
“reviewed, and it was thought necessary and desirable by this very Goy-
cernment that the double procedure offers the greatest security to un in-
nocent person who unfortunately happens to be charged with a heinous
werime. If that was the case, I fail to understand why stones should be
“thrown upon the Sessions Judges in this way that becausc my Bill will
‘require & double procedure. it should not be treated on its merits. Then
:$he Honourable Judge ‘says:

“Aparl from the fact, that the delay thus caused moy sometimes lead to miscarriage
“of justice, the double procedure will in itself prove very costly both to the adminisira-
dioh and bo the accuwed.” i

Here the implication is that the double procedure leads to miscarringe
-of justice. I make a present of this to the Honourable the Law Member
"who is not present in the House today. I wish he was here to defend
; this portion of the Honourahle Judge's argument and offer s contradiction
%0 him. The most surprising portion and 1 should say the most shoeking
“-portion of the opinion ‘received is to be found later on when the Honour.
.able Judge says:

© “Further, the Assistant Bessions Judges will generally be recrulted from the same
class from which segtion 30 Magistrates are now appointed, which will mean that the
"Bathe persons will exercise enhanced powers under the pew arrangement with the
‘additional disadvantage of comimittal proceedings being a necessary adjunct. The
_"l'lcﬂdin_g of these committal enquiries will prove an cxtra burden on uwagistrates first
‘iclass also which In some districts may necessitate an increwse in their num!-r too.
“This proposal, thervefore, is alike useless and impolitic.”

Mr. President (The Honourable Sir Abdur Rahim): The Honouruble
" Mwshber. in discussing the opinion, must bear in mind that it is the ~pi-
* nion of the entire High Court. Thist is what the Chair understands to be
.the ‘position. . "THix o6pimion is the opinion -of all the Judges.
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Sardar Sant Singh: That is why I am quoting it o show that this
opinion is based upon no rule of law; whether it is of the envire High
Court or of a single Judge, I am not concerned with that. I am oriticis.
ing the opinion as it is. I think the best reply that can be furnished to
this opinion is the opinion of an equally competent Judge of a High Court
of a differert Province. Here is the opinion of a Sessions Judge of Chit-
toor, Madras Presidency. He says:

“In my opinion there is a real difference between the outlook or point of view of a
District Magistrate and that of a Sessions Judge. I have been both. A District
Magistrate's first care is the preservation of law and order and of a high standard of
efficiency in the area for which he is responsible. In important or sensstional cases
especially he may find it difficult to free his mind of such considerations as the possible
effects of an acquittal—for examp'e in a case in which the integrity of police investiga-
tion has been seriously challenged.”

I do not want to quote the whole of his opinion. Further on he says:

“This point may perhaps be expressed by saying that to a District Magistrate the
end is more important than the means, though I am far from suggesting that the cnd
aimed at is not always lofty or that the means are consciously admitted to be low. Tt
is - purely a question of relative importance, of emphasis. First class magistrates
naturally share the District Magistrate’s point of view. They tend to put their duty
to administer well first and the rights of the under trial prisoner second.....................
........................ The line of least resistance for a magistrate is to accept the police
casc, for that is a line moat likely to please his superior officers, and it is also a
smooth, easy and ready made pntfvl ............................... The position of a first class
magistrate in India has been compared (I think by Mr. Justice Page of the Rangoon
High Court) to that of a sheep upon a mountain forced to take shelter from the chill
of the east wind and the fury of the north wind, both strangely enough blowing from
the same quarter. The point of view of a judicial officer is so radically different from
that of an executive official that the conflict is often painful when the same individual
is called upon to exercise both functions.'

I think that is a complete answer to the opinion of the High Court of
the Punjab. 1f the two points of view are to be analysed in a calm, cool
and judicial spirit, I think that most of the Honourable Members of this
House will be inclined to agree with the opinion given by the Sessions
Judge cf Chittoor. 1 will now show for the satisfaction of my Honourable
friend, the Leader of the European Group, that the greatest support that
comes to me for my Bill is from the European community. I think after
hearing that opinion, he will change his present views and will advise his
followers to vote for my Bill. The European Association, Calcutta, says:

“My Committee is in favour of the repeal of sections 30 and 34 and the proposed
consequential amendments which have for their object the removal of anomalies arising
from altered circumstances in the areas affected and of bringing these areas under the
same conditions as prevail in the rest of British India. y Committee feels that
considerable social and economic changes have taken place in the areas affected since
the year 1808 and they are in sympathy with the promoter of the Bill in seeking to
draw attention to the need for bringing the judicial administration of these areas into
line with present conditions with the popular desire for a uniform system of justice.
My Committee have not overlooked the additional expenditure that would be entailed
in setting up courts in these areas but they consider that this matter could have been
discussed in the debate relating to the creation of such provinces as include the aress
affected, and they cannot regard the added cost as a sufficient argument against a
desirable improvement in the administration of justice.’

I think this should afford a sufficient argument for the conversien of
my Honourable friend, the Leader of the European Group, to my point of
view. There i8 one mare opinion.coming from- the Angle-Indian quarters.
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The Anglo-Indisn and Domiciled European Association, Calcutta,
says:

“The concensus of opinion received by this Association is i .
ment of sections 30 and 34". y ion is in favour of the amend

Sc, Bir, from the two important European Associations, 1 find support:
for y Bill.

Now, I come to another reason advanced by the Honourable the Home
Member when opposing the motion for circulation on the last occasion.
He said that on analysing the figures of successful appeals from the orders
or judgments of section 80 Magistrates and from those of the Sessions
Judges, it will be clear that the percentage of successful appeals from
crders of Bessions Judges is greater than those from such Magistrates.
He has quoted facts and figures in support of this argument. But T think
I will be able to show by giving reasons that that does not furnish any
argumen! in support of his contention. Let us take the principle which
I advocate that the people are not satisfied with the administration of
justice in such courts. Now, the way to judge whether the people are
satisfied or not is not to look at the number of"successful appeals but to
look to the number of transfer applications that' are mude from the courts
of the Magigtrates and from those of the Sessions Judges. The dissatis-
faction of the accused with the trial can be judged from the number of
cases, both successful as well as unsuccessful, brought in the transfer
court in order to get the case transférred from a particular Magistrate.
Will my Honourable friend, the Home Member, quote such applications?
So far as my own experience goes, and that experience extends now over
28 years, I can safely say without fear of contradiction, even from Cuptain
Lal Chand who is listening very attentively to what I am saying, that
thers has been no case of transfer in recent times from the court of sne:
Sessions Judge to another on the ground that the accused will not Luva a
fair trial in that Sessions Court. I did not have to deal with a single case
of such transfer in my 28 years of practice.

The Honourable Sir Henry Oraik: I have seen them.

Sardar Sant Singh: Was there any from your court when you were &
Bessions Judge? I hope not.

The Honourable Sir Henry Oralk: No. The public had complete con-
fidence in my court.

Sardar Sant Singh: I am asking definitely whether any affidavit was
filed in the High Court that a Sessions trial be transferred from one Ses-
sions Judge to another, because the accused did not feel that he would

have impartial justice in that court.

Oaptain Sardar Sir Sher Muhammad Khan (Nominated Non-Official}:
There have been many.

Sardar Sant Singh: In the army, not in judisial courts:
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On the other hand, in the courts of section 30 Magistrates you will find
that in almost every ten cases one. application for transfer is wmade. Is
not this a condemnation of the system of trial by séction 80 Magistrutes?
Tuke the figures for last year in the Punjab, and you will find that the
people’s dissatisfaction is made manifest by the number of transfer appli-
cations from such courts. That is the proper criterion to judge, whether
the people are satisfied with the administration of justice in those courts.
‘Then, take the number of such applications which have been .successful
and the number of transfers which have actually been made.  Even then,
T challenge anybody to contradict me with facts and figures when I say
that not a single case will be found where the High Court has transterred
& Sessions trinl from one Sessions Judge to another on the ground that the
accused will not have a fair and just trial from that court. There may be
other grounds; for instance, the Judge may have expressed his opinion in
& previous case. But that is no criterion, and to get u case transferred
on that ground, is no reflection upon the Magistrate or Sessions Judge.
But on the ground that the accused will not have a fair trial in the Ses-
sions covrt there has not been a single transfer application. DBut on the
.other hand, from section 30 Magistrates s number of such applications for
{ransfer are made on the ground that the accused will not.have a fair trial.
‘This is the only criterion. As regards the criterion which is givon by the
Honcurable the Home Member that there are more successful appeals from
the Sessions Judges than from section 30 Magistrates, my reply .is very
simple and should be very convincing ioo. This .ugain wili perhaps be
.construed as casting a reflection upon the integrity of the Magistraie, but
.a8 the point has been brought out in spite of my attempt not to use-any
phrase which may cause some reflection. upon the integrity of the Magis-
tgrate. I am compelled to do go. My point is that the record mada in &
Magistrate’s court is, more often than not, not a true record. - Tho police
the Public Prosecutor, the Prosecuting Inspector,—they get the better of
the defence counsel. It is the Publie Prosecutor who. holde the pway aver
the court of the Magistrate. 1t is.not an unusual thing to soe that when
a witness gives a reply which is favourable to the accused or to the
defence, the Magistrate’s pen etops, short, . He af onge galls out, ‘“‘No, no,
the witness has not understood the question.” The” “witness is cross-
exumined, and a question is asked in the language which the witness
onderstands very well. ‘But no sooner does the answer go in favour of
tho accused than the Magistrate's pen stops automatically.

Oaptatn Rao Bahadur Cheudiniri’ YAl -Ohand (Nomitiated Noh-Offinial):
It is not so outside Lyallpur. ' '

Sardar Sant Singh: It is well known: in Rohtak, and my Honeurable
friend, Captain Lal Chand, knows it fully well. If he were once more to
give up the habit of responding to ‘‘His Master’s Voice’’ ‘and.speak out
what he knows, I think he will bear me out completely that this is a fact.
I know where his profession apd, where his better judgment. is,—they are
at two different places. However, the quedtion’is ropeated to the witness
end again he repeats the same answer. At once there comes an inter-
ruption from the Public Prosecutor, ‘‘No, Sir, he has not understood the
question’’. Of course, the witness has \inderstood 'the guébtion: ®éeording
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to his own intelligence, but the intelligence of the Public Prosecutor is
greater and more shrewd than that of the witness. That is why the Public
Prosecutor sees some mischief in the question, and the question is repeated
till the witness is made to realice that he is saying something which is.
against his own interest, and the question goes down afterwards .. .

Oaptain Sardar Sir Sher Muhammad Khan: Where is the defence:

counsel ?

Sardar Sant 8ingh: He is quite helpless. I wish our Honourable and
new Knight from Jhelum were an accused in some case and I had the
privilege of defending him (Captain Sardar Sir Sher Muhammad Khan: ‘1
should not-have you!"), and I should ask him to see how the trial is con-
ducted in the Magistrate’s Court. If any Honourable Member doubts this
fact, I will offer him one simple experiment.- Let him one day walk to
a Magistrate’s Court in Delhi, unknown to anybody, and see how cases are
conducted there. I am sure that when he returns he will agree with Sir
Ramsay MacDonald who said that the court of a magistrate was more like
a fish market than a court of justice.........

An Honourable Member: Who is Sir Ramsay MacDonald?

Sardar Sant Singh: The Prime Minister of England some time back.
However, Sir, the fact remains that the number of appeals that go from
the court of a magistrate are not accepted to that extent as those of &
Sessions Judge, because the record of a Sessions trial is more honest and
more complete. I cannot do much better than offer my services to any
gentleman here who wants to see the conduct of a trial in a court to
accompany him to any court he chooses: I will demonstrate this fully to
him. After all, my opinion has been borne out by some of the opinions
that have been received in connection with the Bill that the reign of the
police holds full sway in a magistrate’s court............... .

Mr. Akhil OChandra Datta (Chittagong and Rajshahi Divisions: Non-
Muhammadan Rural): Absolutely true.

Sardar Sant 8ingh: . . .more than it can possibly hold in a Sessions
trial.  Probably, they think that I am hostile to the present Government
when I say these words. As a matter of fact in this particular respect,
they ought to be grateful to me when I bring to their notice the evils
of the administration of justice in courts..... ...

Mr. Lalchand Navalrali (Sind: Non-Muhammadan Rural): Known to
them ?

Sardar Sant Singh: T reallv am in a very great difficulty in answering
vour question; but this muvch is certain that thc administration of jnstice
in the Punjab (because 1 have personal knowledge about that) does not
inspire confidence in the public ut large. I was submitting that the
number of successful appeals is no criterion. Then there is another side
of the question. The number of appeals from the magistrate’s court ure
mostly to the Sessions court and not to the High Court: only those appeals
go to the High Court where the punishment is higher than four years:

B
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where the punishment is less than four years, the appeals go to a Sessions
court and certainly when taking into consideration these figures which
have been supplied-te us by the MWonourable the Fome Member on this
point, thev are figures of High Court appeals only and' not appeals to the
Sessions Court. They are not u safe criterion. Again the successful
appeals in the case of a Sessiong trial are due to amother factor, which is
that in the Sessions court trial of more serious offences, mostly murder,
tukes place: the punishment is death—capital punishment—which is a
very serious state of affairs. Naturally, the ceses for eonfirmation as well
as appeals from death sentences are heard by a bench of judges who
scrutinise their appeals with very great care and also abiliby, with the
result that any flaw i8 given benefit of to the appellant. Naturally the
number of appeals are in excess which are accepted than the case of
ordinary offences under section 4 where a single Judge of the High Court
disposes of an appeal in lesser time than a single appeal is disposed of
in a murder case. You cannot put both on the same footing, on the same
level. Mostly.........

The Honourable Sir Henry Oraik: Lastly ?

Sardar Sant Singh: Not lastly. Yet, these appeals when they ure
rejected hy the High Court form the basis of further mercy petitions to the
Local Government and the Governor General in Council. ThHis check or
this second scrutiny by the executive affords another check that these
appeals should be scrutinised with the greatest care by the High Court.
Naturally you would not. expect that the eminent Judges of the High Court
placed in such a high position will deal with life and death questions so
lightly as to decide the appeal without fully or carefully going through the
police diaries. That is why the number of successful appeals in Sessions
cases is greater than the number of appeals from ordinary magistrates’
convictions.

T have dealt elaborately with the opinions from the provinces concerned;
but the opinion of those provinces in which this section is not used is
overwhelming. The one principle which I tried to enunciate last time
when T spoke on this Bill was that to civilised administration it is ,1ore
important that people should feel confidence in the judges of the land:
not mercly that justice has been done, but that the public feels that justice
has heen done in thege cases. ‘I'o this argument no reply Has been vouch-
safed by the Honourable the Home Member. What is pleaded is that the
cost will be prohibitive, we would have to create more Sessions Judges and
Assistant Sessions Judges, and we will give to meet extra expenditure in
provinces where the budgets are already in deficit. [ quite see that such
an argument ghould be utilised in its full force by the exccutive to retain
its hold upon the Magistrates and. to continue to resist. the separation of the
judiciory from the-exeeutive; but reallv the separation of the judicial fune-
tions from the executfive will introduce the rule of law in the coeuntry which
will help the administration much more......

My President: (The Honourable Sir Abdur Rahim): In the opinion of
the Cheir; the Honoursble Member should not embark upen suchk. a. wide
question- as: thati. '
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Sardar Sant Singh: All right, Sir, 1 shall confine myself to the princi-
ples of the present Bill. The present Bill is a very modest attempt to
introduce the principle of sepfarntion of the judiciary from the executive.
The benefit to the State is expected to be much more than the cost involv-
ed in bringing about thig necessary reform. The fear which is expressed by
some speakers thut the cost will be unbearable is not justified, in my
opinion.  For instance, in the Punjab there are verv few districts in which
two Sessions Judges do not sit,—one is a Sessions Judge and another is
an Additional Sessions Judge. Of late, almost every Distriet nnd Seasions
Judge has got an additional Judge attached to him. Now, if those Additional
Sessions Judges are made to work as Assistant Sessions Judges and the
powers of section 30 Magistrates are abolished, and if Assistant Hessions
Judges are given those cases to try, my submission is that the expense
will not be so prohibitive. ' '

Then, the second point which T want to make in this connectoin is that,
nfter all, most of the opinions favour the introduction of this reform. Why
not introduce it in a limited sense? After all, I am making this motion
for the Seleet Committee where the point will be considered. We 1ay
decide in the Select Committee to lay down cerluin restrictions upon the
free bestowal of those powers upon every Magistrate; we mayv lay down
certain rules for the guidance of the Locgal Government in smpowering these
Muagistrates with section 30 powers. We may, at the same time, limit the
numnber of districts where these powers should be given, and we may also
limit the number of Magistrales who should be so empowered. It will
be open to the Sclect Committee to do it. What T want is that. as such
Mugistrates are in great abundance in the Punjub and in the North-West
Trontier Provincee alone, there is no reason why we should not sit togzether
and find out & wav, if not for an entire repea! of the sections, but for a
via media, by which the object of this Bill may be uachieved, though
partially, T am sure when 1 am saying this, it will be clear that  the
reform contemplated by the introduetion of this measure is called for. It
is even felt by those very Magistrates who are at present working as sec-
tion 300 Magistrates. From personal conversutions with many of the Magis-
trates and from personal discussiong with them, T have got this impression
that they do not like to be under the power of the police when they are
exercising enhanced powers and gending people 10 higher terms of imprison-
ment. Tf this Bill had been circulated to those people, T am sure some
of them av lenst would have expressed a desire to be relieved of these
vnhanced powers, Every Magistrate is not a slave to the police, nor is
he a slave to the Public Prosecutor. They have got their independent
judgment.—it mnst be said to their credit, but the difficulty is thut they
are placed in such a position as te be unable to resist the influence of the
police, and that is n draw back in the administration of justice.

I hope, Sir, T have made my point quite clear. T have fried to eet
the enticiem that was levelled at this Bill, and T am sure that the Mouse
will agree to the motion that it be referred to n Sclect Committee.

‘Mr. Prestdent (The Honourable Sir Abdur Rahim): Mbtion’ moved:

“That the Bill furthér to amend the Codﬂ.g“ﬁ;j.mina} Proccdure. 1508, (dinendment
of sections 30, 34, 34d. gand 35), be reférred'to’s Bldbt Commitiee, consisfing of. the
Hondurable ¥hé Law Member, the Homournble ‘the: Home Mémber, M. AKhN Chandra
Datta. M¥ Lalchand Navalrai. Mr. Sham Lal, Sir Muhammad Yakub. Mr.
M. Ananthasayanam Ayyangar. Mr. M. Asaf Ali, Dr. F. X. DeSouza sand the Mover,
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with instructions to report before the 31st March, 1837, and that the number of
members whose presence shall be necessary to const,.itu’te a meeihg of the ‘Committee
shall be five.” :

Mr. Lalchand Navalrai: Sir, I hope I shall not make an attack of any
kind which would not be liked by the Treasury Benches or which would
affect any High Court Judge or any Sessions Judge or even a Magistrate.
Myv reasons for not attacking any of them are not because that one cannot
m'éke those sttacks or that one does not agree with what my frignd, Sardar
Sant Singh, has said, but because, I know, that they know all-the courts
for which such attacks are made, and it is no use telling them that over
again.  Sir, this Bill wants that a certain so called uncivilised provision
ghould be civilised. What is wanted is that section 80 of the Criminal
Procedure Code should be amended, or rather, it should not be made
applicable even to those provinces in which it is being put into practice.
Sir, the very fact that this section was restricted to only certain provinces
shows that it was not intended that it should be applied to any part which
should have normally the normal courts. But the first reason for repealing
this section is that it was applied at a time when it was considered that
the executive should have more power in their hands than the judicial
Courts. The distinction, therefore, made was that in places where they
wanted that they should have justice exclusively in their hands they got
this section enacted and applied to those provinces, but that was a very
old, old time. Those times have gone by and it cannot be said that now
the section has not spent itself and should not die its natural death. This
gaction was enacted at a time when the very Criminal Procedure itself
was being enacted, but since then things have changed, the people have
got advanced, and no primitiveness, or savagery, as stated by one of the
Judges, exists now requiring such a section. Even if there be portions of
India where there is that primitiveness, provisions like thig sheuld be done
away with even in those places, because if they have a civilised law, it
will make them civilised too. Otherwise, what chance are you going to
give them to be abreast of the times or to become modernised ?

The opinions also show that what I say is absolutely correct and that
this section is not required on that ground. Another reason for keeping
these powers is to give more power in the hands of the executive, to pass
them on to the police and to the Magistrates who are at the beck and call
of the Government. It cannot be denied that there is a difference between
one and the same gentleman, exercising the powers of a Magistrate at onc
time, and then changing his mentality altogether as soon as he is put on
the bench of a Sessions Court or Additional Sessions Court. I hope that
some of the Honourable Members here who have acted as Magistrates in
the beginning and then have been transferred to the judicial department
can vouchsafe what I am submitting here, and I am sure there will be no
contradiction to this. Therefore, why not apply one law absolutely to all
people in India, and why should this old and obsolete section remain on the
statute-book? At the time thie section was enacted, there was probably a
dearth of Sessions Judges, or there were not many Sessions Judges. or the
Government could not afford to keep many Sessions Judges on account of
the cost. But that also has vanished now. What do we find now? We
have got not only one Sessions Judge in each distriet, but in some districts
there may be even two Sessions Judges. Besides, we have got also Addi-
tional Sessions Judges—not one, but two or three sometimes, I am talking
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of my own province 5ind, and I think in other provinces also that may be
the fact. Again, there are in addition Assistant Sessions Judges, and there
are also first class Subordinate Judges acting as Assistant Sessions Judges.
Can it be said with any justification that there are no Additionsl Sessions
Judges available so that these powers should be given to the Magistrates?
A first class magistrate when he is given powers under this section can
punish a man up to seven years and he can try any offence which is not
punishable with death. 1 submit in a district which cannot be said to be
wholly uncivilised, and even if a portion of it is primitive—there if vou
have side by side magistrates trying such cases, and also Sessions Judges
trying such cases, what will be the impression and confidence of the
people?  Are those going to courts so ignorant or so umibelligens that
they will not know that they are going to a Magistrate’s Court where
they cannot get as much justice as in the Sessions Court situated in the
gsame town and in the same place? Therefore, to create confidence in the
people * thesé sections must disappear, unless it be confessed that the
intention to have this power is to leave power in the police to send up canes
to such Magistrates as would not apply their judicial mind to them as much
as n Sessions Judge or an Additional Sessions Judge would. But they do
not say that at all. What thev say is that in certain portions of the country
a section like this is necessarv. What are the reasons for it? - Absolutely
none, at any rate, none which can be accepted. T, therefore, submit that
the grounds that are being given for keeping this section on the statute
buok do not exist and this section should be eliminated altogether from the

LCode.

As regards the question of cost, there is no extra cost at all. The
Sessions Judges get their pay, and the Megistrates who are:
given these powers also get their pay, and what is the extra
cost that would be incurred? Another thing. When the cases go to the
Sessions Judges they bave to be tried with the help of either a jury or
assessors. The country is now prepared for having jury in every Sessione
trial. Therefore, on that ground also tliese powers should not remain with
these Magistrates. Then it is claimed that these powers are rarely exercis-
ed and are exercised by special Magistrautes to whom these powers fre
given. For what reason are these powers given to these magistrates? I
submit that it is only that due justice should not be given td these men. I
will give you an instance, and that will satisfv the House that it is not on
the ground of giving justice but on grounds of an executive nature. Tt is
not these murder eases only, but cases, triable by a Court of Sessione under
.other sections, are also given to the magistrates to try. There are cascs
of thig kind prevalent in the country and they are given to the special
magistrates. How does that happen. A person is engaged as n spy.. He
gives information to the police that a certain man has got cattle in his
house, which must be stolen property. The Sub-Inspector at once takes
up a posse of police and raids the house at midnight or so. A man living
happily with his family is awakened, they go to the cattle shed.. The Sub-
Inspector also takes with him two men like a gadi driver or a man belong-
ing to the Excise Department. They find a number of enttle, bullocks,
buffaloes. cows and so on. The Sub-Inspector at once.confiscatas si} the
animals. A list js prepared. Subsequently, the police brings the cattle to
a pound, and the Spb-Inspector thinks out a plan as to how to justify this
action. What happens is this. People all round come to know that there
are certain cattle there. A man would go and say ‘I lost a bullock some

lpM.
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years ago and this bullock resembles it.”" Then the Sub-Inspector records
the first repart apd asks the man to bring two identifying witnesses. He
goes home and brings two witnesses, either his brother or his cousin or a
relative. They say that the bullock is stolen property. These are not ima-
ginary ecases. These circumstances have gome out in actual tried cases,
and if T may say so, I have condueted a few.

B'lf[‘;h. Honourable 8ir Henry Oralk: What has all this got to do with the
1

Mr. Laichand Navalrai: Just wait and see. T am coming to the question
of the special magistrates how they come in the picture. These men go to
the pound and say that the bullock belongs to the man. The Sub-Inspector
records the statement of these two men. Now, a case has been made.
After a few days, some other men come up and claim some mwre eattle.
The charge sheet is then made that the man is a habitual dealer of stolen
property whose ease comes under section 401, triable by a Court of Sessions,
Then what happens? Ask the Sessions Judges here. Are such cases sent
to the Sessions Court. No. For that special magistrates are created under
this section 30. Why? It would be obvious from the faets that I have
placed before you that the case, if it came before a Sessions Court, would
not atand for a moment. Then the man would get three or four vears
imprisonment at the hands of the magistrate who has been appointed by
the district magistrate to try that case. Such cases have happened in a
distriet like Dadu in Sind. This district was a part of the Larkana district,
but now it has a separate District Magistrate and all other offices. An
acting Bub-Divisional Officer who had to vacate his place and would revert
to be a first class magistrate is usually deputed to try such cases. May I
ask if such a person would be free from the influence of the police? Would
he not, in order to become a permanent sub-divisional officer, try to please
the police hiding his own conscience in giving punishments to these un-
fortunate people. Does the House like that a provision like ‘this should re-
main in the statute book and be abused in this manner. It is the duty of

the Government to see that such a provision is removed from the statute
book.

I submit opinions have been called on this question, and I believe that
the opinion of the non-officials that has been secured is absolutely in favour
of the Bill, that is, in favour of this section being omitted from the Crimi-
nal Procedure Code. With regard to the official opinion also, it would be
observed that it also, in many provinces, is in favour of the non-retention
of this section. In that respeot, dealing with myv own province firat, T
would make a similar complaint as has been done by my Honourable friend,
Sardar Sant Singh, that the opinions of all or at any rate of those that are
very much affected or who know and have personal knowledge of the mis-
chief are not secured.

Qaptain Rao Bahadur Chaudhurl Lal Chand: Where is the opinion of
the under-trial prisoners who are affected by this Bill?

My, Lalchand Wavalral: I think you will find one perhaps in Rohtak.
Well, Sir, what T contend ie that it was quite necessary that the opinions
of the Bar Associations and of the public, as well of those who have seen
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these difficulties and would come forward and give their evidence or record
their opimions of such instances us I have placed bhefore this House should
have been obtained. Now reading the Sind opinion, what 1 find is this.
The Government of Sind say through their Secretary :

_ ‘T am directed to forward a copy of a letter from the Judicial Commissioner of
Bind who was comsulted in the matter and to state that His Excellency the Governor
agrees with the opinion expressed by him

Now, it is quite plain that it was the Judicial Commissioner alone who
wag consulted. Well, I would not say anything with regard to this except
this that this officer has also remained as an executive officer for a long
tiine, and merely to take his opinion and to hase their report on that alone
by the Sind Government would mean no eliciting of public opinion of Sind
people. Now. Sir, even that opinion clearlv shows that thev almost do not
want that this section should remain any more applicable to Bind. Well,
Bir, what thev think is stated thus:

“I am to add for the information of the Government of India that in Sind onlv
two District Magistrates, namely, those of Thar Parkar and Upper Sind Frontier
have been invested with powers under section 30, Criminal Procedure Code.’”

Now the Government of Sind sav that there are only two District Magis-
trates who have such powers but then subsequently they have said, in con-
tinuation reported, that these two magistrates also do not hold  these
powers. Therefore, it is a proof which we have got that in Sind they do
not require this section to exist any more. Why, then, should it remain
on the Statute-book and the people be thus troubled at any time by being
tried by this extraordinary procedure?

Mr. President (The Honourable Sir Abdur Ruhim): The Honourable
Member can resume his speech after Lunch.

The Assembly then adjourned for Lunch till Half Past Two of the
Clock.

The Assembly re-assembled after T.unch at Half Past Two of the Clock,
Mr. Deputy President (Mr. Akhil Chandra Datta) in the Chair.

Mr. Lalchand Navalrai: Sir, it is really surprising to see that not only
je this side of the House vacant but a quorum could not be secured, wo
much so that the proceedings could not becin at the proper time.  That
shows that Government is not considerate in having refused to comply
with the request of the Membera who are outside the House. 1 wns sub-
mitting, when the House adjourned for Lunch, that it is no use having this
seetion on the Statute-book anv more, and 1 was referring to the opinion
given by the Government of Sind. T said that even the Sind Government
was not wholeheartedly of the opinion that this section will serve uny
useful purpose, and T believe that the keeping of this section any more on
the Statute-book is onlv to annoy the public and make it against the Gov-
ernment. While describing that there were two districts in which the
power ‘was given to the two District Magistrates, the Government of Sind
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further add that thev have kept this enactment only to be used dccasion-
ally. This is what they say: '

“Further, on occasions when it has been considered ~desirable, experienced and
.efficient Sub-Divisional Magistrates have been specially invested by the Local Govern-
ment with powers under section 30 Criminal Procedure Code, on the recommendations
of the District Magistrate and the Judicial Commissioner of Sind, for the trial of
_purticular cases.”

I cunnot understand whidt those circumstances are under which they
have to be exercised unless the circumstances are only those of which 1
.gave an instance. Such instances are, by no means, “singular, because
.there have been muny oceasions on which the acting Sub-divisional Megis-
trates, who-have become out of their. places because of the retwrn to daty
of the originul incunibents, have becn invested with these powers to try
these people und send them to long terms of imprisonment. Therefore, 1
fuil to understund why this section should remain in- its application to Sind.
Coming to other provinces I think the great fight seems to be between the
Honourable' the Home Member and ‘Sardar Sant’ 8ingh with regard to the
Punjab, but on account of the Punjab other provinces are also going to
suffer. They may manage among themselves and send the people of the
Punjab to the Andamans, which is a paradise according to the Honourable
the Home Member.. Why not send all of them to the Andamans rather
‘than allow them to remain here to affect other people. Sir, the Govern-
ment. has got many powers. They issue Ordinances and they issue Regula-
tions, Su, if they think that there ure really some people In the province
-of Punjab who canpot be brought round or punished adequuately under the
-ordinary law, let there be some Ordinance or Regulation for them when
occasion arises. But, as has been pointed out by the Honourable the
Mover of this motion, I hope such occasions will be very few if at all.
Then, 8ir, T must refer to the opinion of the Judicial Commissioner of
Sind ; I cannot leave it unchallenged. I submit that it was not wise on the
part of the Judicial Commissioner to have said that, in Sind,. there are
‘tracte where the people are primitive and savage. 1 take great excep-
tion to that remnrk. He has gone with impunity in giving that opinion
because no one else was consulted. If somebody else had been consulted,
they would have retorted to show that Sind is not a country which would
hear the remark of primitiveness or any. savagery. He  has got three
Additional Judicial Cominissioners as colleagues. Did he consult them? Is
that the opinion of all of them. Even the Government of Sind do not say
that the opinion is shared by the other three Additional Judicial Commis-
sioners that are working with him. Those Judicial. Commissioners, I am
sure, would have given independent views in this respect. The Judicial
‘Commissioner says: _ ' _

“I think that this power Js nccessary in a Province like Sind.” .

I cannot understand the insinuation contained in the worde *‘Province
like Sind™. Is he thinking Sind to be a desert? . Sind is & much advanced
part of India, There are seroplanes and several other amenities which that

rovince enjoys. Iwubmit that it is scurrilous to'say that 8ind is a primi-
tive country or that. any people are savages. I take exception to this.
‘There, is no trgch. wherg the people are wild or savaege or.ancient. .IF only
the Judicig] Commisgioner. would xefer to -the meaning of thess two Words,
he has, used, he,would himgelf find. that we 'sre not living $heré in:a forest
avith wild people.and savages. - In. this respect. the dpinion of::the :Judtcied
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Commissioner does not weigh at all. However his opinion-is later.on soften-
ed which itself is a confession. He says:

“‘but lt is A powei‘ which I think should be exercised with the \'e'l.' ' greatest carv
and discrimination and that a Magistrate should only be invested witl these special
_powers in 8ind, if the Judicial Commissioner concurs.’ '

He wants to make himself the judge of the selection. This caution in
itself menns that there is no necessity for it and it is only obstinacy to say
that this section should remain on the Statute-book. We have not got the
opinion of any of the Sind Bar Associations. On almost all questions, I
have seen the District Bar Associations are consulted. There are Rar Asso-
-ciations in every district, and if only they had been consulted, then the Judi.
cial Commissioner would have been econfronted with so many opinions. He
-calls Sind primitive. He does not say which part of Sind is primitive.
There are eight districts and all of them have been given franchise under
the new constitution. Is Sind a primitive place to which the Government
have given the status of a separate Provinee? If theyv should consider Sind
to be a primitive place, then they made a great mistake in separating it
from Bombay.

‘Babu Baijnath Bajoria (Marwari Association : TIndian Commerce): Then
why do you want subvention?

Mr. Lalchand Navalrai: It is to provide all the up-to-date mnenities
like aerodromes and other things from which the other parts of India also
derive advantage. Even the Thar Parkar, the Upper 8ind Frortier dis-
trict, have got full franchice. Are there any tracts in Bind inhabited by
wild people which have been excluded? In this House an Order was pre-
sented to exclude certain areas from the application of the constitution. Is
Sind or any part of it excluded from the constitution? . There is néne. " So
there i& no justification for giving anv weight to the opinion coming from
the Sind Government. The Judicial Commissioner gives hia opinion and
the Government of Sind simply forwards that opinion. Is that the proper
way of eliciting public opinion? Then coming to Baluchistan, it may per-
haps be said that there are some parts in Baluchistan which are inhabit-
ed by people who are not es intelligent as in other places. But they do
understand things properly. I do not think there is any place in any of
there provinces where people do not understand who a Magistrate is or who
a Sessions Judge is, or what benefit they get from the Sessions Court, und
what harm is being done to {hem by the Magistrates. T submit they fully
know it. Then why should there be this invidious distinction made in
giving justice to some people through the judicial Courts and to others
through the executive authorities. In Baluchistan also I find .

The Honourable Sir Henry Oraik: This section is not used in Baluchis-

Mr. Laichand Navalrai: Therefore. 1 say that even in a place like Balu-
chistan where one can say with some justification that there are some un-
intelligent people 0 whom you could wish to apply executive weapons, you
have not applied thése powers.. It ie no use in applying it to other civi-
lized- tracts where people are very imtelligent, and they know and -under.
.stand the vagaries of the exeoutive. “They have to deal with:the: polies
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every day, and they know how they are - trovbled b) “the pohce Surely,
the outside public will have some confidence only if you take them out of
the hands of the police and place them in the hands of judicial officers who
can appreciate evidence and decide cases on the evidence adduced before
them and not on the report of the detectives or spies .or police officers. Tn
Baluchistan it is said that no use is, at present, made of section 30 of the
Code of Criminal Procedure, and, therefore, no useful opinion on the pro-
visions of the Bill could be given. Even in a place like Bnluchlstan it is
not in use. Why should it have use in other places?

Then, I come to Coorg to which it ap'phes There the ‘Chief OOmmas
sioner says:

“In the circumstances explained by the Commissioner of Coorg, _the Chief Commis-
sioner would have no objection to the proposed repeal of sections 30 and 34 and the

proposed amendments to sections MA and 35 of the Criminal Ploeedure Code, so far as
Coorg is concerned.’’

This is a plain opinion. And when I refer to the Additional Judicial
Commissioner’s opinion .

The Honourable 8ir Henry Oraik: Sir, on a point of order, I may re-
spectfully point out that the speaker is using exactly the same arsuments
and reading out exactly the same extracts as were used and read by the
previous speaker,

Mr. Laichand Navalrai: T do not think the opinion of the Additional
Judicial Commissioner was read out.

The Honourable Sir Henry Onlk Yes, it was

Mr. Lalchand Navalrai: Then I will not use the whole. At any rate
the opinion from Coorg clearlv points out that there is a vast difference
between the justice meted out by a Magistrate and by a Sessions Judge,
and this opinian substantially supports myv own argument.

Then, T come to Assam which is one of the places where section 80
applies :

“In Assam, the only Magistrates who are at present empowered under section 30
are the Deputy Commissioners of the Khasi and Jaintia Hills and of Oachar for the
trial of cases in the hill areas. Iu the plains districts very sparirig use has been

made of the oechon In the last 30 years, Magistrates were given these powers anly
on two occasions.’

Does this justify the reteutiom of this section and is it worth the Gov-
ernment’s opposition on this poimt? Then it is said:

“With few exceptions nan-officials support the Bill while officials oppose it.”

The officials want to take advantage of the executive authority rather
than judicial law. So they must oppose it; but the nan-officials have to
deal with the people who are affected and their opinion should prewall

They eonsider that the retention of section 30 in this previnee is an
agpphaoniem, and that ascused persons should always have the might to be
tried by Gessions Judges. sided by jurors or assessors, ewen if «ﬂm cm
mote and means delay in the disposal of cases.
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In giving pure 'justice.’ the cost should not be counted. Government
spend money on things which do not appeal to the public. When there is «
queation of purity of justiee the question of cost should not come in.

‘In Bombay the whole Presidency is not affected, and after the separa-
tion of Bind they give their opinion for the Bombav Presidency in im.
There they say that: ) '

‘a8 sections 30 and 34 of the Code of Criminal Procedure do not 1 y
gx‘&: ra.i,' the Presidency, Their Lordships do mot wish to offer myo o:&')oi t:) .:.I]:)a

Then, I come to Ajm—Merwnlra. Here the Judieial Commissioner
scbually advocates the Bill, as against the opinion of the Judicial Commis-
sioner of Sind, who belittles Sind where he is himself lording. As regurds
the Judicial Cornmissioner of Ajmer-Merwara :

“Me is of the opinion that though trial by Magistrate i ick d le
expensive then tiial {;y a Court of Biasio;n, a Ma}iatr:gles 'u. -.m.::lljltrl un:u:; I.e'u wu:ﬁ

uipped to dbal with a licated case tham a Bessions Judge, and consequemly
].;El work cannot be very mnotory " i 1 y

That is exactly what is advocated on this side of the House.

Then, I come to the Bar Association of Ajmer. This opinion was not
read by Sardar Sant Singh:

‘The Foneurable Bir Menry Oralk: We have all read it.

Ofr. Lalchand Navalral: It is this:

““The olq?uh' of B. 8ant Bingh's Bil for the repeal of meotion 30, Cr. P. C. appear
to be two-fold :

1. To remove off the Indian Statute Book a piece of exceptional and differential
legislation, obtaining in certain provinoces.

2. To .attain the separation of the judiciary from the Execative, in so far as the
Bill goes."”

On principle the Ajmer Bar Association support the Bill and thev give
their reasons. 1 will not read them, because if the Honourable the Home
Member is so anxious to give his reply, I will not stand in his way.

Then, we come to Bengal. It will be seen that while the apinion of

3 ru official bodies there is against the Bill, that of the nan-official
™" bodies is in its favour. If that side of the House is tired of
seaing any more veports read, I will not read any more. 1 do not think,
however, if I had this side of the House they would have nllowed me to
take this course. As T see, no useful purpose will be served as the Gov-
ernment is bent upon opposing this Bill T shall not take up any more time.
But. I must say in the end that T have shown sufficiently that this scction
is an ald and antiquated section, it has outlived its usetulness, and it should
live no more. There is no dearth of sessions judges or additional sessions
judges and assistant sessions judges, and even first class subordinate judges
exerciming these powers; and I submit there is no need for leaving judicial
decisions in the hamds of the executive. 1 have also submitted that no
extra ocost should be feared at all #f any has to he incurred, but T say
there will be no extra coet. At this moment we are considering the prin-
ciple of the Bill, and whether it should be sent to the Belect Committee.
We are not asking the House either to accept or reject the Bill now.
Therefore, I submit that the House should have the patience to leave the
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opinions that have been gathered to be consldered by the Belect Committee.
From the consensus of opinions collected from officials on this . Bill, it
seems to me that they have admitted the principle of this Bill:and that
this section is of no use. I, therefore, submit that thig Bill should be
sent to Select Committee for iheir consideration.

The Honourable Sir Henry Oraik: Sir, when speaking on the motion
for circulation, I made it perfectly clear that Government must
oppose this Bill and would do so at every stage; and 1 stated also
that if, on that occasion, I did not divide the House on the motion béforé
it. it was not to be implied from that that we did not propose to oppose
the Bill in its next appearance before the House. This mcasure, which
i ore of a comparatively simple character, has now been debated in
this House for, I think I am right in saying, three full:parliamentary
days, and I really think we have got t¢o the sta,gé where there is
absclutely nothing new to say about it, indeed we have had in the
speeches delivered today a great deal of repetition of ' arguments  used
and facts quoted during the discussion on the earlier motion. I, therefore,
propose myself to be very brief.

\When the motion for circulation was before the House th¢ arguments
against the Bill were forcibly stated in several speeches on this side of
the House, notably those of Khan Bahadur Sheikh Khursheed Muhammad
and especially those of Messrs. Macdougall and Leach from Burma, one
of the provinces particularly affected. Since that date the Bill has been
rircuiated for opinion, and I do not think that any impartial person
reading the opinions can come to any other conclusion than that the
sverwhelming mass of opinion is strongly opposed to the Bill. We find
that every single Local Government in- India is against it. We find that
in every one of the six provinces affected, the higher judiciary are also
igainst it. The only shade of opinior which I find generslly supports
the Bill is the Bar "Associations, and to be ‘quite frank I do not think

that amendments in legal procedure advocated by lawyers are generally
in the direction of simplicity or clarification

Sir Muhammad Yakub (Rohxlkund and Kumaon Divisions: Muham-
madan Rural): May I know if this is a reflection upon the Honourable
the Law Member? Can the Honourable the Home Member pass stric-
tures upon the Honourable the Law Member on the floor of the House?

The Honourable 8ir Henry Oraik: The Honourable the Law Member,
whose regrettable absence from amongst us today I much deplore, is,
I think, perfectly capable of putting it across me outside the House if
he considers it objectionable. I have read myself and studied the
opinipns with some care, and that is the conclusion to which I have
come, - that the overwhelming mass of opinion . concerned is strongly
opposed to the Bill. In spite of that, I was prepared to listen carefully
to any fresh matter or fresh arguments that-miight have been put forward
by the Mover of the Bill, and his supporter today. But quite eandidly
and without casting any reﬂeotlon ‘1 did not hear: a single argument any
smgle cons:daratxon. that had not been put forward prevxously

!

Sardar Sant Singh: Whnt about the transfer applmatnons"
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The Honourable Sir Henry Oraik: We have only your word about that.
you did not quote any figures about it , . . |

-Bardar Sant 8ingh: T want you to bring out evidence, if there have:
been transfer applications.

The Homourable Sir Henry Oralk: The complete poverty of the Hon-
ourable the Mover’s case was very well illustrated when in reply, as a
rebuttal of the unanimous opinion of the whole High Court of Lahore—
and I may add of the whole High Court of Patna—two provinces which
are very closely affected by this Bill—all he could quote was the opinion

of an anonymous Sessions Judge in Mudras, a province entirely unaffected
by this Bill.

T will now,touch very briefly on the opinion of the Punjab Govern-
ment and the general public opinion in the Punjab. The Punjab Govern-
ment’s opinion stated that the point I made in the previous debate that
there was no popular demand for this measure was corroborated by the
proceedings in the recent budget session of the Punjab Legislative
Council. A non-official elected member brought forward a out motion
in support of the principle of this Bill and the Local Government in their
letter report that the Mover only found one supporter in the Punjab Legisla-
tive Counecil, and it quickly became apparent-that the non-cfficial mem-
bers were indifferent, if not positively opposed, to the proposal. The
Honourable the Mover in the opening part of his speech the other duy dis-
missed that very lightly by saying '‘Oh; we know the Punjab Legislative
Council: we know what goes on there; the Government Member simply
says ‘This will probably be considered when the new reforms come’ and
the motion is at once withdrawn™. I have been a member of the
Punjab Legislative Council for a good many years, an advantage which
I do not think the Honourable the Mover ever possessed, and that is not
my recollection of the kind of thing that went on there, and I think
that is also the recollection of my friend on my right. Anyhow, T had
the curiosity to look up the proceedings of that particular debate, and
I find that no such promise even in ll:e vaguest or most indirect wayv
was made by the Government speaker. He opposed the cut in the most
direct way on its merits and gave no promise whatever that the proposal
might be considered at some vague future date. Out of the five elected
members who spoke, the mover, as the Government letter savs, nad
only one supporter. The other speakers all opposed the motion, one of
them at any rate is the most consistent opponent of everything that the
jovernment puts forward. But he strongly opposed this cut motion and
ultimately the mover withdrew it. T think the Punjab Government were
perfectly justified in saying that those proceedings show that there is
no popular demand in the Punjab for this measure. In fact, Bir, this
is & Bill which has no real support behind it, except the support of the
Bar Association, and their advocacy of this measure is clearly not entirely
disinterested. For example . . . . :

Sardar Sant Singh: What about the opposition of the Magistrates?
Is it interested or disinterested? '

The Honourable Sir Henry Oralk: There is a significant opojnion that
was forwarded by a legal gentleman in the North-West Frontier Pro-
vince, which will be found at page 20 of Paper No. I. He argues at
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considerable length in favour of the Bill, but he rather lets the cat out
of the bag in the last sentence of his opinion, where ke seys—‘l think
however that the time has come when efficient help is available to the
Government if recruitinent as Assistant Sessions Judges is made from
amongst the trained and experienced members of the bar of over 10
years' standing on a reasonable scale of salary not involving a very large
additional expense to the administration’’. He says this would not
involve very large expense to the administration, and of course incidentally
it would do a pretty good turn to the local bar.

Now, Sir, on this question of cost, so far as I remember,—and I
listened as attentively as 1 could to the Honourable the Mover today,—he
did not touch on it at all, but the subsequent speaker, Mr. Lalchand
Navalrai, did toueh on this question of cost, but I found very great
difficulty in following his argument. As far as I could understand it, it
wus that there would not be any extra cost . . . .

M:. Lalohapd: Nawelral: I said that should not matter and no more
cost will be incurved; :

The Honourable Bir Henry Oraik: How the Honoursble Member
could suggest that, L simply eannot understand. If you are going to have,
instead of a single trial by a Magistrate, committal proceedings followed
by s trisl in the Sessions Court, there must be obviously a great deal of
additional cost . . . .

Mr Lalchand Navaleai: That will not be waste.

The Honourable Sir Henry Oralk: If my friend had listened to the
estimate of cost that waes put forward in the speech of Mr. Macdougall
from Burma at the last Bession, he would have remembered that Mr.
Maodougall’ went into this matter item by item, and he. gave figures,
numbers and so on, and he came to the conclusion that the cost for Burma
alone would be roughly in the neighbourhood of 44 lakhs a year, not
counting certain additionnl items which it was difficult to estimate . . . .

¥r. Lalchand Navalral* Burma will take care of itself.

The Honourshle Sir Henry Oraik: B8ir, T do not think it is necessary
for me to detain the Mouse longer. This Bill, Bir, as I said, would
involve the provinces in very great expense. It would tend. to delay and
procrastination in the course of justice and, as I said, there is not the
slightest evidence that there is any popular demand for it. I hope the
House will rejeet this Bill.

Several Honourable Members: Sir. the question be now put.

Mr. Députy President (Mr. Akhil Chandra Datts): The question 's
that the Bill further to amend .

II’; l! r‘o "m (mﬂ“ Nnn.‘wu} . ..NU',,. Sh’, e " . P
that the question be new pwt ' ) - the question. is
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Mr. Deputy President (Mr. Akhil Chandra Datte): I amn putkimg the
‘question. Does the Honoursble Sardar Sant Singh wish te reply?

Sardar Sant Singli: Yes, Sir.

Bir, we have heard of the tyranmies of the majorities, but we were not
prepured to hear from the Honourmble the Assistant Whip of the Gov-
ernment Benches' along with a good parephemalis behind him to say
that the question be mow put. Dr. Dalal too has come out with. his
surgieel operation to finish this Hill prematurely. 1 knew, Sir, when I
looked at this side of the House it was vacant, but when I looked: at that
side of the Howse whose conscience is in the official keeping, I knew that
I had to fuce a majority, but I never thought that it would be & relent
less msayority . . . .

Sir Muhammad Yakub: Majorities are always relentlass.

Sardar Sant Singh: You have yet to learn a good deml sbout majori-
ties. However, T knew I would be called upon to reply to statements
from. the Treasury Benches, but not a single Member had the courage to
get up and spesk 0 meet the arguments 1 advanced before the House;
not & single Member who has been a District Magistrate, and who bms
r?n]qntly come here leaving hie district duties to help us in the paseage
of laws. . . . .

Mr. Laiohand Mavalrad: To help us or obstruet us?

Sarder St Sdmgh: To help us,—had the rourage of his convictions (o
stand up and say that in his province this Bill was not wanted,

Oaptain Sardar Sir Sher Muhmmmad Nhmm: Thev have no time to

waste.

Serdar Slent Bingh: Owr friend, the nominated representative of the
military, has no time to waste, T wonder what he is here for. However,
Sir, the strongest argument that I can now «dvance in favour of my Bill
in that it has met with so kittle opposition feomn informed quurters. Fwen
the nominsted Member from the Punjab who waxed eloquent when 1 was
not present in the House and made certain remarks against me is sitting
quietly amd laughing knowing that they want to kill my Bill, not bv
argamentt, or reason or logic, but by sheer force of numbers. I am quite
prepared to meet them. It was suggested that T eaid nothing new. Well,
Sir, 1 thimk T spid many things new, and T shall agsin tell them what
new facts amd new arguments I adduced in support of mv Bill. The
first was the feeling smongst the Htigant pnblic that they will get unbias-
sed inmpmrtial justice from a Magisteate is clearly demonstrated by the
number of transfer applications mnde from such Courts. Heres T hold
out & challenge to all Members of the Govermment to tell me if, (ray
during the last one year, not to go back much further), they could point
cut a single application having' been made 40 the High: Cowst te transfer
its sessions frial feom one Sessions judge %0 apather on the groumd that
they would not ‘get s fair trial: in thab Semeions Couwrt. I chellenged my
Hanousabls frends fatm the Punjeb sad foam elsowhere to give me amy
figuzes. The Honoussbl the iamte Member said that i wak for me
quoke the figures. 3 wisth. 1 wese- in pestetsion ob whose -fuii]isies -wilish * -
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the Honourable the Home Member enjoys on account of his office. My
complaint is that the Punjab Government did not play the game even
towards this Honourable House. Not a word has been said by the Hon-
oursble the Home Member in justification of the conduct of the Punjab.
Government. Why was not my Bill circulated? Why were not opinions
obtained from those who were in a position to give such opinion? Is it
not non-co-operation with vengeance with this House by the Punjab Gov-
ernment? I am more thankful to the Honourable the President than to.
the Treasury Benches, for having sent my complaint to the Punjab Gov-
ernment. This is a constitutional issue of the first importadce. Is the
Central Legislature going to have that co-operation from the Local Gov-
ernments which the Central Legislature expects, or is it not going to
have it?

Mr. N. M. Joshi: You asked for provincial autonomy and this is the-
fruit of provincial autonomy. / .

Sardar Sant Singh: Well, it means that when the Federal Legislature
comes into existence the autonomous provinces will refuse to co-operate
with this House. This is a serious reflection upon the dignity of this
House, and I had expected that the Honourable the Home Member would
come forward with some apologia or some explanation fromm the Punjab
Government to offer to this House to soothen their feeling. But none is
forthcoming. Probably they think that because these benches are vacant,
because none of them can protest today, therefore they can take things
easy, but 1 assure them, let the 23rd February come, lét these bencher
be filled, and we will show them up to the world. Let the clouds of war
thicken in Europe and we will tell these Johnnies sitting there and
enjoying fat salaries what our ¢o-operation means.

Sir Leslie Hudson: I rise to a point of order, Sir. Is the appellation
‘‘Johnnies”” to the Honourable Members occupying the Government
Benches parliamentary ?

Sardar Sant Singh: I withdraw the expression in deference to my
Honourable friend, Sir Leslie Hudson; I will say, these gentlemen,—
(An Honourable Member: ‘‘Honourable gentlemen’’)—Honourable
gentlemen. My submission is that the executive feels that they are in
a position to treat this House or those who are present in this House with
the greatest contempt, and I want tc record my protest against that.
Why Government Members have not spoken, why District Magistrates
have not given their opinions today on this Bill is due to the fact that
they do not want to debate this Bill fully in all its aspects but want to
throw it out mercilessly through the sheer force of numbers. I therefore
have to draw the attention of the whole country through you that this
is & treatment which should not have been meted out to the few Members
that are  present here

Now, coming to the arguments of my Honourable friend, he has practi-
cally nothing to say to refute mv points. Even this time he did not
contradict me when I said  that the Magistrates specially empowered
under section 30, or evem without section 30, first olass Magistrates, are-
under - the influence of the District Magistrate, and hence with'the best
of intentionis théy oammot administer even-handed justice in a Yjudicial
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spirit to any case fhat comes before thems. My .Homoursble friend the
me Member states that the High Courts are against me. I tried to
quote the opinion of some of the Judges that were favourable to my Bill.

An Honourstle Member: Quote them again.

Sardar Sent Singh: T need not quote them again. hut this time 1 am
going to quote the opinion of a Judge of the High Court of Burma and
T am going to quote from law reports judgments given in appeals by the
High Court where they have upheld my complaint. The Honourable
Mr. Justice Mva Bu said:

“I think that, due regard being had to the rights and privileges of uccused
persons, the system of having cases triable by the Court of Sessions other than thos:
punishable with death tried by Bpecial Power Magistrates is wrong in principle, and
i# one which trained lawyers have just grounds for regarding as highly unsatisfactory.’

Can there he a greater condemnation in more explicit terms? Further
on. the same Judge states:

“Specinl Power Magistrutes are not men who have had any training as lawyers,
and all the experience that thev have pgained has been acquired as  Magistrates.
Where under the ordinary luw the sanctity. the independence and the efficiency of the
Court of Bessions are required to denl with certain classes of cawes Special Pownr
Magistrates are a bud substitute,’”

This is an opinion from a Judge of a High Court.

(At this stage, Mr. President (The Honourable Sir Abdur Ruhim)
resumed the Chair.]

Everv argument of mine is supported by him. He says-

“I fear that they (referring to Special Power Magistrates) cannot command the
public confidence which should ordinarily be reposed in a Court trying heinous
offences and invested with the power of sentencing convicted persons to an much as 7
vears’ rigorous imprisonment provided it is within the limit allowed by law for the
offence.”

Sir Muhammad Yakub: Mr. President, this morning, the Honourable
Member has read the opinions of Judges and eminent lawyers at great
length for ubout an hour. The debate is now closing, and, in his reply
to the Honourable the Home Member, is he in order to read the opinions
wenin? 1 should have thought that in giving a reply he would confine
himself only to answering the arguments which were raised by the Hon-
ourable. the Home Member.

Mr. Ptasidcn't (The Honourable Sir Abdur Rahim): The Chair hopes
the Honourable Member will confine himself entirely to answering any-
thing that has been said by other Members,

Sir Muhammad ¥akub: There were no other speakers.

Sardar Sant Singh: The Honourahle the Home Member said that the
Honourable the Judges of the High Courts are against my Bill. T guoted
some oninicne in the morning in my first speech showing that the Judges
of th: Hich Courts were tavouring the principle of my Bill,

I
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The Honourable 8ir Henry Oraik: I think the exact expression I used
was, ‘‘almost unanimous’’ as regards Judges, and as regards Local
Governments, ‘‘quite unanimous’’.

Sardar Sant Singh: 1 am coming to Local Governments later on, but
as regards the Judges 1 quoted some opinion, and I am quoting a few
uore to show that the Honourable Judges are in favour.of my Bill.

Mr. President (The Honourable Sir Abdur Rahim): Is it from the
Punjab High Court?

A

.,

Sardar Sant Singh: No. From the Burma High Court.

Mr. President (The Honourable Sir Abdur Rahim): I do not think the
Hounourable Member is entitled now to break new ground. ’

Sardar Sant Singh: I am not breaking any new ground, Sir; I am only
replving to the ohservations that have fallen from the lips of my Honour-
able friend the Home Member.

. The Honourable Sir Henry Oralk: I am perfectly prepared to take it
from the Honourable Member that there were some Judges of the High
Courts who were not against the principle of the Bill.

Mr. President (The Honourable Sir Abdur Rahim): As the Chair has
pointed ont, all these papers are in the possession of every Member of the
House, and it is not the practice to quote at length from them. The
Honourable Member is perfectly justified in referring to expressions of
opinion of High Court Judges and others, but it must be done within limits.

Sardar Sant Singh: My submission is that T am only quoting the rele-
vant portion, not the whole opinion. I am quoting only one or two sentences
from each opinion.

The Honourable Sir Henry Oraik: The Honourable Member is tryving to
make a point which T am willing to concede.

Mr. N. M. Joshi: There are other Members who have got to be con-
vinced.

Sardar S8ant 8ingh: There are other Members who have got to vote
on the division. T shall now refer to the opinion cf the Honourable Mr.
Justice A. H. L. Leach. A representative of the European Group spoke
against my Bill and this Judge is probably some relation of his. This is
what he says:

_ “The system under which criminal cases are tried by Special Power Magistrates
instead of by Sessions Judges is a system which, in my opinion, should not he
continned for A& moment longer than can he avoided.”

Then comes the opinion of the Honourable Mr. Justice Ba U. I point-
ed out that Distriet Magistrates interfere with the administration of justice
by the Magistrates. About this matter he says:

““Their apprehension that District Magistrates sometimes do interfere with the
administration of justice by their subordinate Magistrates is in some cases in so far as
Burma is concerned well founded. On two occasions the late Chief Justice dad to
administer a public rebuke to two District Magistrates.’
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;_dThen, he refers to a case in 10 Rangoon 180. iriiwhieh: the. Chiet Justice
sa:d:

“Mr. S0 and so is both the Deputy Commesioner and Distyict Magistrate of
Pyspen and I agree with .the view of my learned brother Ben, J.'‘ta whom “an

application for the transfer of these procecdings has been made . . . . . '

The Honourable Sir Henry Oralk: On a point of order. 1 understood
You to rule just now that the Honourable “Mémibet-must éonfine himself' to
replying to the arguments put forward on the other side. I said nothing
at all on this subject.

Mr. Ifruidont (The Honourable Sir Abdur Rahim): The Honourable
Member is not replying to the speech of the Home Member alone. There
may be other speakers who have spoken.

The Honourable Sir Henry Oraik: I am the only speakér who spoke on
the other side. '

Mr. President (The Honourable Sir Abdur Rahim): Is that so? Then,
the Honourable Member must gonfine himself to the points raised by the
mpeech of the Home Member, '

Sardar S8ant 8ingh: In his speech, the Honourable the Home Member
suid that except for Bar Associations I found verv meagre support from
other quarters. I understood him to say that I have advanced no argu-
meut which requires to be traversed by him. I made it out when 1 began
the reply that the Honourable Member has not cared to meet the argu-
mients which T advanced. He only brushes them aside. I have advanced
new argmnents and T am giving in support of those urguments the opiniona
abtained by cirenlation.

Mr. President (The Honourable Sir Abdur Rahim): These opinions are
really in the possession of every Member of the House, and the: Honourable
Meniber has quoted quite enough.

Sardar Bant Bingh: That is right but what I want to submit is that T
am not quoting the opinion as a whole. T am only quoting some portion.

Mr. President (The Honourable Sir Abdur Rahim): The Honourahle
Member has reallv no husiness to quote so many opinions at length.

Sardar Sant 8ingh: Then, Bir, T proceed to another point. The conduct
of Distriot Magistrates in interfering with the administration of justice has
formed the subject of mamy High Court rulings.

- The Honoursble Sir Henry Oralk: Again on a point of erder. The Hon-
nurable Member is now touching on a subject which T never mentioned at.
all in my speech.

Sardar Sant Simgh: If the Honoumsble the Home Member does not
give any reply to any of the arguments T advanced, that does not mean
that T have no right to point out to the House that those facts have not
Leen touched upou by the Honourable the Home Member and to draw the
conclugion that the Honourable the Home Member had no reply to mako
to these arguments. :

c?2
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The Honourable Sir Henry Oralk: You are now making & reply to a
speech which I have not made.

Sardar Sant Singh: The Honourable Member has no reply to give to

these arguments.

The Honourable Sir Henry Oraik: The Honourable Member is replying
to the speech which he thinks I ought to have made.

Mr. President (The Honourable Sir Abdur Rahim): It is very difficult
to define the limits within which a reply like this should be confined, but
the Clair hopes the Honourable Member will not really go on repeating
what he has already sxid. He is not allowed to do that.

Sardar Sant Singh: Very well, Sir. There is one point whiech the Hon-
ourable Member did not touch on. He said nothing about it and I hope
that the Honourable Members of this House will take note of this fact
that practically he had no reply to offer to these arguments.

Now, Sir, when the Honourable the Home Member stated that the
opinions of all Local Governments are against this Bill, I again took ex-
ception to this. 1 quoted certain opinions of Local (fovernments in which
they express the opinion that they will not oppose this. I gave some in-
stances. Really, if vou analyse the various arguments that have been
received, vou will find thut pubiic prosecutors, some of the District Magis-
trates and some of the TLocal Governments are against my Bill and also
some High Courts are against my Bill, but others are in favour of my
Bill. But there is one unanimity of opinion in my favour and that is that
all the Sessions Judges and other judicial officers are in favour of my Bill.
The Bar Associations are in favour of my Bill.  Some of (he District
Mugistrates also are in favour of my Bill.

8ir Muhammad Yakub: Have vou not said all this in the morning?

Sardar S8ant 8ingh: I am analysing them Is it not a strange fact that
not a single opinion of any Bar Association throughout India should be in
favour of the execcutive authority? The Honourable the Home Member
brushes it aside by saving that these Bar Associations are interested. Mayv
T not retaliate by swying that the executive wants to keep this power in
their own hands? The District Magistrates do not want that the judiciarv
should be independent and self-respecting.  Are thex not interested in
the same? Tf the Honourable the Home Member is willing to aseribe
motives to members of the Bar Associatious for giving their opinion, can-
not the same motives be applied to District Magistrates and to other
executive officers who want to keep the control of the judiciary in their own
hands? Such jibes do not carry us much further, S8ir. The Honourable
Sir Muhammad Yakub was perfectly right when he said that the Honourable
the Home Member was casting reflections on the domain occupied by his
colleague the Honourable the T.aw Member. T am sorry that the Honour-
oble the Law Member is unavoidably absent from the House today. (4n
Honourable Member: ‘“He is sick’”.) Sir, the greatest tragedyv is that the
Honourable the T.aw Member should allow himself to fall into the lap
of the Honourable the Home Member and be caressed thereby. (Laughter.)
Sir. T am an advocate of the rule of lInw for this country and the Home
Memnber is an advocnte of the rule of the executive in this conntry, and
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there we differ and strongly differ in our mentalitics. What I submit, us
I pointed out when 1 was speaking on the Press law debate in 1982 or 1933,
ir that the one thing which is very difficult to understand about this (Gov-
ernment is why the Law Member permits his rule of law to be slowly and
steadily taken away by the executive authority in all departments of life?
The same is the principle here,—that by keeping up the old archeological
remains of procedure in the criminal procedure of the country, we are
blocking our own progress in this particular department of life. Sir, the
Honourable the Home Member says that all the local Governments are
against it. May 1 ask him that if we leave the intercsted quarters slone,
if we leave the Local Governments alone and if we leave even the Bar
Associations alone as interested parties, what abaut the European Associa-
tion of Calecutta whose representative there is our friend the Honourable
Mr. Morgan?

Mr. Lalchand Navalral: What do they say?

Sardar Sant Singh: You ought to read their opinion. Whatl do the
]éuropean Association and the Domiciled European and  Anglo-Indian
ssociation of Caleutta say? 8ir, they support the principle of my Bill.
What have you to say to that? T ask the Home Member—is that not dis-
interested opinion? What more disinterested opinion do you want in
favour of my Bill? That is an opinion which you cannot describe as being
Oﬁe underlying which there is any motive excepting justice und fair play for
all.,

Mr. Lalchand Navalrai: Where is this opinion?

Sardar Sant Bingh: I will hand vou over the opinion. I have quoted
it in the House already once. Then it was verv cruel on the part of the
Honourable the Home Member to brush aside the opinion of the Sessions
Judge of Ohittoor as coming from an anonymous Sessions Judge? Is it
fair? The Honoursble the Home Member took exception when T was
trying to point out the need for this reform and he took exception to iny
remarks by saying that my speech betrays a mistrust of the judicinry.
‘What about my friend the Home Member—a public servant serving under
the same Government, and occupying no lesser a position than that of a
Sessions Judge giving his honest opinion, and being called an anonymous
8essions Judge from far, far Madras?

The Honourable Sir Henry Oralk: There is nothing defamatory about
that.

Sardar Sant Singh: This is an apt illustration, if anv is needed, to
impress upon the House that this Government is relentless in cruelty to
those of their public servants who happen to honestly differ froms them in
their views, and that they do net want that they should have liberty of
expression of even an honest opinion so long as they are Government ser-
vants. Sir, he is not all alone in his opinion. Tf the Honourable the
Home Member has gone through all the opinions, and T hope he has, he will
find that the opinion of very independent provinces like Bengal and Madras
is entirelyv in favour of the principle of my Bill. I did not eare to read
out all the opinions and I only read out those where the contrast was so
clear and so bold that nobody could escape from the inference that the
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Bill commends a very sound principle of justice before the House. He
¢laims that the overwhelming opinion is against it. I beg to differ trom
him. My contention throughout this morning has been as well as now
that the Bill is supported in principle by an overwhelming body of opini
of even the executive officers. The ounly difficulty which is fel§ by the
l.ocal Governments and those who oppose my Bill is the difficulty of the
expense ond the cost that this reform will involve. The Honowgable the
Home Member said that 1 did not refer to the question of cost.. If the
guestion of cost is a deterrent fuctor in introducing this reform, then, 1
think, the best course will be to shut up the Courts and let the investiga-
ting police officer administer justice as well and finish the accused or the
offender by one stroke of the pen. Simply go to the place where the
offence is committed; let the police officer go there to find out whether the
man is guilty or not and punish him there and then. I can assure vou
that this method of administering justice will save you lot of money. But
why does he not advocate that? He is a trained I. C. S. and he has
udministered justice himself and he knows that this will not pay the
rdministration and ultimately the administration will have to suffer for
losg of confidence in the administration of justice. The loss of confidence
in the judiciary of the province is a greater calamity than the
economic depression which our friend, the Honourable Sir James
Grigg, has to cure everv year. Mav T ask the Honourable the
Home Member if the cost is the consideration of the whole thing, why so
much money is being spent upon us, a mere debating society, who give
their views which carry no weight with the executive authoritv? Do ‘ou
think that His Majesty’s Government in England or the Cubinet here do
not know what our powers ure? And are we so ignorant as to claim that
we are more powerful than is actually the case? We know what our
worth is as Members of the Legislature and I can assure him that we ure
under no delusion, but this House is being run and this cost is being
undertaken to know our views. Cost is not the only consideration which
prompts you to summon us here from our homes to debate over matters
You know the importance of our views. You know what political good 1t
:]’nes and it is for that political good that vou incur the cost. I can say
t }:e same thlpg sbout the 'adryumstratlon of justice. The political good
at the administration of justice will do in the country is of far greater
tmportance thuu the cost vou will have to pay for that administration of
]ustlcg. 'My friend ‘!‘sm(] that justice is delayed and a. quick justice is the
best justice. May T ask him in all humility and may I ask my friends
gi ct;he E'\;rope:tm Gr?llr!) if the}y are prepared to give up the trinl by jury
by allsgnl lecors S"{néw'vc;. A trial by jury certainly costs more than a trial
viven the%r . rllrlll;ol: ‘m] e. ‘ Some of the honoumb_le ggntleme_n who haYt;
they care to gpive ub tll;:-wva:“m"';' snid that the jury Js & ‘nuisance, wil
ere. then T e uleI()) 8VR ((;m of jury in order to'avdld the cost? If th'_%.‘,’
the question of o tp"el"“'e to give up the Sessions Judges. Then, Sir,
i qH osth MO lcos comes again. If the arguments of the Honourable
the coct th lember are to be respected, it ‘means that in order to avoid
of finance e)I fatrl(( prepared to sacrifice the judicial principles on the altar
Magistrates sho }‘3‘ lare. 80 ﬁrepargd, why don't.they move that section 30
men tho ha'veu' e ‘}’: Al provinces? Some of the honourable gentle-
Megi given their opinion ‘have said that they want section 30
‘S.agrlstr@tes to be introduced in their provinces. I would like my frien
ir Leslie Hudson one day to come up and introduce & Bill that this par-
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ticulur section should be amended and the names of the provinces of
Madras, Bengal, Bombay and other provinces which are not included in
the section should be included.

Sir Leslie Hudson: One oi these days.

Sardar Sant Singh: [ uccept it. Next day 1 will expect my friend Mr.
Morgan to get up and propose amendments of those sections to do HWHY
with the svstem of trial by jury in India. I will then like to se: whether
both these ggntlemeu will command the confidence .of their voters to get
elected to .thxs House. That would be a nice and amusing experiment to
ke, Tt is all very well to say ut the cost of a single province that vou
shal not be allowed o progress but that we shall keep our privileges as
they are and we won't let you touch them. What I demund is n uniform-
ttv of system for the whole of Indin. If they think that the Heaven lies
in giving enhanced powers to the Magistrates, let them share that Heaven
with us. Why should they permit me to have that Heaven and not allow
themselves to enjov it? Sir, it is the man whom the shoe pinches who
feels the pinch and not others. My whole case is this. If any fairness is
left in this land, let that fairness be meted out to the principles of this
Bill. T claim—and the Honourable the Home Member did not care to
reply to this claim—that in the Select Committee a via media can be
fhund, and a middle course can be discovered which may lead us to some
compromise between the two extremes. At present too many Magistrates
are invested with section 80 powers and 1 want that some sort of restric-
tion should be placed. But the (tovernment is not willing ever to accept
that. There will be no cost involved but they are not prepared to do it.
However, 1 think that 1 have done my duty by placing this Bill before
this House for the second time. It was said—and this is the last point
to which 1 would like to refer—that there is no public demand for this
reform in the Punjab. 1 really fail to understund that, on the one hand,
the Punjub Governinent refuses to get the public opinion upon the point
and, on the other hand, advances the argument that there is no public
demand. I should like to know how these two statements are consistent
with each other. Apart from it, an impression is created that the Bills
that are passed by the Central Legislature can be amended only by the
Central Legislature.  Sir, T have been a Member of this Honourable
House for the last seven vears and from the first day of my membership
of this House T have moved the amendment of these sections and did T do
s0 because I wanted to force a reform which was not demanded by the
public? The claim of those who never come in contact with the public
is ludicrous that they represent the public and not we whose whole day
associations are with the members of the public. We are connected with
the administration of justice. We meet all sorts of people and we know
how justice is administered. We do not do our work with our eyes closed,
but with open mind after reading the writings of the learned jurists of the
West and daily reading the reports of the High Courts rulings. If we
cannot make up our minds whether the reform is necessarv, surely nobody
else can. In the Punjab a cut mnotion was moved because one man from
the South felt- it his duty to bring it to the notice of the Council that there
is demand for the removal of section 80 Magistrates. My Honourable
friend says that he did not find any support in the Punjub Legislative
Council. ~ Of course he did not. Because most probably most of the Mem-
bers were under the impression that this reform should come from the



756 LEGISLATIVE ASSEMBLY. [11ta FEs. 1987
| Surdar Sant Singh. ] .

Central Legislature and not from the Provinces at all. There is no wonder

pow that with the institution of provincial autonomy, phe demspd will

grow und I am sure that Members will take up this question and will fight

for this reform.

In conclusion, I will say though I am losing this Bill, yet it does not

mean that it will dishearten me at all. I have done my duty.

PM. 74id my duty in the last Assembly. I have done it in this too,
and I hope to do it again when the opportunity comes. (Applause.)

Mr. President (The Honourable Sir Abdur Rahim): The question is:

“‘That the Bill further to amend the Code of Criminal Procedure, 1898 .(Amcndment
41;-{ sections 30, 34, 344 and 35), be referred to a Select Committee, consisting of the

onourable the Law Member, the Honourable the Home Member, Mr. Akhil Chandra
Datta, Mr. Lalchand Navalrai, Mr. Sham Lal. Sir Muhammad Yakub, Mr.
M. Ananthasayanam Ayyangar, Mr. M. Asaf Ali, Dr. F. X. DeSouza and the Mover,
with instructions to report before the 31st March, 1837, and that the number of
members whose presence shall he necessary to constitute a meeing of the Committee
shall be five.”

The Assembly divided:

AYES—12.

Abdullah, Mr. H. M,
Bajoria, Babu Baijnath.
Datta, Mr. Akhil Chandra.
Ghulam Bhik Nairang, Syed.
Joshi, Mr. N. M.

Lalchand Navalrai, Mr,

NOES—37.

Abdul Hamid, Khan Bahadur Sir,

Ahmad Nawaz Khan, Major Nawal)
Sir.

Aikman, M. 4,

Anderson, Mr. J. D.

Bajpai, Sir Girja Shankar.

Bansidhar, Rai Sahib.

Bhide, Mr. V. 8.

Chanda, Mr. A, K.

Chapman-Mortimer, Mr, T.

Craik, The Honourable Sir Henry,

Dalal, Dr. R. D.

Ghiasuddin. Mr. M.

Griffiths, Mr. P. J.

Hudson, Sir Leslie,

James, Mr ' F. E.

Jawahar  Ringh,  Sardar  Bahadur

Sardar Sir.

Lal Chand, Captain Rao Rahadur

Chaudhuri,
Lalit Chand, Thakur.
Lloyd, Mr. A. H.

The motion was negatived.

Mangal Singh, Sardar.
Morgan, Mr. G

Muhammad Ahmad Kazti, Qazi.

Parma Nand, Bhai.
Sant Singh, Sardar.
Yakub, Sir Muhammad.

Mehta, Mr. S. L.

Menon, Mr. K. R.

Metcalfe, Sir Aubrey.

Mitchell, Mr. K. G.

Mukherjee, Rai Bahadur 8ir Satya
Charan,

Nagarkar, Mr. C. B.

Naydu, Diwan Bahador B. V. S8ri
Hari Rao.

Noyce, The Honourable Sir Frank.

Parkinson, Mr. J. E.

Roy. Mr. 8. N.

Sale, Mr. J. F.

Scott, Mr. J. Ramsay.

Sher Muhammad Khan, Captain
Sardar Sir.

Thorne, Mr. J. A.

Tottenham, Mr. G. R. F.

Verma, Rai Sahib Hira Lal.

Witherington, Mr. C. H.

Zafrullah Khan, The Honourable Sir

Muhammad.
*
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Mr. Lalchand Navalrai (Sind: Non-Muhammadan Rural): Sir, I beg
to move:

‘*That the Bill further to amend the Indian Arms Act, 1878, be referred to a
Select Committee, cousisting of the Honourable the Law Member, the Honourable the
Home Member, Sardar Sant Singh, Sardar Mangal Singh, Mr. M. 8. Aney, 8ir
Muhammad Yamin Khan, Dr. F. X DeSouza, Dr. N. B. Khare, Mr. Ghanshiam Singh
Gupta, Babu Baijnath Bajoria, Bhai Parma Nand and the Mover, and that the number
of ;nlnemb(-rs whose presence shall he necessary to constitute a meeting of the Committee
shall be five.”

Sir. though the Sikhs call themselves a minority commmunity, they are a
strong bodv of people belonging to a martial race who have been famous
in past Indian history. Everybody knows what a Sikh is. As I was
getting up to speak an Honourable friend asked me whether I am a 8ikh
and whether 1 should not have left this Bill to be moved by some Bikh
Member here. 1 will therefore explain my position. This Bill refers to
exemption being given to the wearing of kirpans. These kirpans are worm
by the Sikhs as an emblem of their religion. Therefore they are verv
zealous about wearing them and keeping them in their possession. Then,
besides the Khalsa Sikhs, there are two kinds of Sikhs which I have ex-
plained as follows in the last proviso of my Bill:

“Provided that no license shall be required by Sikhs bhoth ‘Kesadharis and
Sahijdharis’ for possessing or carrying Kirpans of any size.”

I have explained these two classes of Sikhs as follows in the Statement
of Objects and Reasons:

“There are two kinds of Sikhs in India, one who wear hair on the head and keep

some emblems, and the other are Sikhs by faith called ‘Sahijdharis’ who are numerons
in Sind.”

Both of them have faith in the ten Gurus and in the Granth Suheb;
and in Sind almost all Hindus are Sahijdhari Sikhs believing in the dictates,
doctrines and precepts of the ten Gurus as well as in the Granth Saheb.
I am one of them. The difference between them is only in carrying em-
blers; for instance, they put on a bangle, they have long hair and some
of the Khalsas have a ring for the hair also. The Sahijdharis do not have
these emblems but they have as good faith as the Kesadharis have.

The reason for introducing this Bill and asking for reference to Select
Committee is given in the Statement of Objects and Reasons. When 1
introduced this Bill a long time ago, both Kesadharis and Sahijdharis were
highly pleased, and they expected that the Kirpans would be c¢xempted
from the Arms Act. Then there is another thing which they want. In
some provinces Government have exempted the Kirpans while in others
they have reduced its size. So that there is no unanimity with regard
to the size and that creates a good deal of trouble and inconvenience. The
result is that many Sikhs who wear Kirpans of the size which is allowed
in their province, as soon as they cross the border and go over to another
province where that size is not allowed, they are arrested and prosecuted.

Osptain Sardar Sir Sher Muhammad Khan (Nominated Non-Official):
Do not all Sindhis wear Kirpans?

Mr. Lalchand Mavalrai: Thev have them but they do not carry them.
(757 )
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Oaptain Sardar Sir Sher Muhammad Khan: Then what is the use of
the Bill?

Mr. Lalchand Navalrai: If it is allowed to be carried they will carry it.
The thing is that if in some provinces a Sikh were to go and make u decla-
ration before the Distriet Magistrate that he is a Sikh and believes in the
doctrines of Sikhism, he is allowed to carry it. Then, again, the difficulty
arises as to the size of the weapon. Therefore I have introduced the Bill
and ask the House to see that equal justice is done to all 8ikhs and that
the exemption to wear kirpan is extended to all Sikhs, Sahijdharis as well
as Kesadharis so that they could carry it about from place to place as it is
a symbol of worship and has been recognised as such by Government. Ouce
that has been admitted, the poiot is that both Kesadharis and Sahijdharis
should be allowed to wear it without hindrance and, just as they do in the
Punjab, be allowed to wear it in other provinces. Sikhs are spread gll
over Indin and they have to travel from province to province. In the
Punjab the Sikhs are exempted; but if thev take the kirpan and go a few
miles bevond the border of the Punjab into Sind they are at once airested.
Further, in some provinces six inches is the Jength allowed for kirpans,
snd in some nine inches are allowed. If from one such province a Sikh
goes to another, he is caught and prosecuted, and there have been actually
cases in Sind of this kind. 8ikhs have acquired lands in the Barrage colo-
nies and they live with their families there. Thev have to go to the
Punjab and whenever theyv go there thev wear the kirpans, but when they
return to 8ind they have to get a kirpan of a smaller size. I say that is not
justice.

Therefore I submit that this Bill should not be considered to be conten-
tirus at all; it only requires uniformity in the wearing of kirpans. In the
Punjab, not only kirpans are allowed but even swords were allowed to be
carried by some people. My friends from the Punjab will throw more light
upon this matter. What my Bill seeks is this:

“In section 5 of the Indian Arms Act, 1878 :

(a) after the words ‘any arms’. occurring in line 2, the words ‘except Kirpans'
shall be inserted;"”

According to the section 5, arms are not exempted: if anybody carried
them they are liable to punishment. 1 am asking that kirpans should be
exempted and should be allowed to be carried. I have said further:

*“(b) the following proviso shall be added at the end, namely :

‘Provided no licence shall be required by Sikhs, both Kesadbaris and Sahijdbaris
for possessing or carrying Kirpans of any size’.”

The object of this Bill is to safeguard the interests of Sikhs in observ-
ing the dictates of their religion in the matter of possessing or carrving
Kirpans, and to make the law in connection therewith uniform in the whole
of British India. At present the rules made under the Act, in different
provinces on this point, are divergent and conflicting, making it penal in
one provinee to carry or possess thie religious symbol of n particular size or
form what is recognised as perfectly valid and legitimate in another. A
Sikh and his religion are the same in any part of India. The symbol of his
religion cannot change with the place, and to enforee such a:change is
active interference with religion. There have been many instances wher a
Sikh has been deprived of this mark of his religion and heavily senteneed
for observing it, on crossing the boundarv of one province into that of
another. Nor is differential treatment of the same person in different parts
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of his country justified by the local conditions. A Bikh is as good a citizen
in one province as in another. Sikhs are spread over the whole of the
country and freelv move gbout from one end of it to another, being acti-
velv engaged in all walks of life and in all professions and crafts. In thesc
circumstances it is necessary that the ammendments proposed by this Bili
be made into law. There are two kinds of Sikhs in India, one who wear
hair on the head and keep some emblems, and the other are Sikhs by fuith
called ‘‘Sahijdharis”’ who are numerous in Sind. This Bill is intended to
apply to both classes.

At present, 1 am only asking that the Bill should be referred to Select
Coummittee and that the principle should be recognised, namely, the ex-
emption of the kirpan of a similar size. Government has recognised it as a
symbol and exempted it wholly in some places and partly in others. The
only question is whether there should be uniformity; and the Select.
Committee will consider all the rules of the provinces and find out why
there should be any difference. It is very necessary that this Bill should
therefore go to the Select Committee who could then send the Bill back
with a recommendation to the House. The point is so clear that 1 need
not take up the time of the House further. In the beginning Honourable
Members were not aware who a Sahijdhari Sikh is but T have now made
it clear to the House. There is absolutely no difference between Sahij-
dhari and Kesadhari Sikhs except in the matter of carrying some symbols
with them; and therefore there is no reason why they should not be allowed
in other provinces to carry what they are allowed in the Punjab. Sir, T
move.

Mr. President (The Honourable Sir Abdur Rahim): Motion moved:

“That the Bili further to amend the Indian Arms Act, 1878, be referred to a
Select Committes, consisting of the Honourable the Law Menber, the Honourable the
Home Member, ‘Sardar Sant Singh. Sardar VInnLul Smgh Mr. M. 8. Aney, Sir
Muhammad Ynmln Khan, Dr, 1", X DeSouza, Dr. Khare, Mr. Ghanshiam Singh
Gupta, Babu Baijnath Bajoria, Bhai Parma Nand und the Mover, and that the number
of members whose presence shall be necessary to constitute a meeting of the Committee
shall be five.”

The Honourable Member has not mentioned here bv what date the

report of the Select Committee should be madc.
Mr. Lalchand Navalrai: By the 81st March, 1937.

Oaptain Rao Bahadur Ohaudhuri Lal Chand (Nominated Non-Official):
Sir, 1 merely want to ask one question from my Honourable friend. Do
these Sahijdhari Sikhs vote in Sikh constituencies or in general constituen-.
cies?

Mr. Lalchand Navalrai: The point is not whether thev can vote in one
constitueneyv or in the other, hut their religion and their faith are alike.

Oaptain Rao Bahadur Chaudhuri Lal Chand: What is the exact answer?
Mr. Lalchand Navalral: There is no Sikh constituency in Sind.
Babu Baljnath Bajoria (Marwari Association: Indian Commerce): Sir,

I rise to support this motion. Sir, the object of this Bill is to make the
law in respect of the carrving of Kirpans uniform throughout Tndin. At
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present, as 1 understand the position, the carrying of Kirpane by Sikhs is
allowed in the Punjab, the North-West Frontier Province and Delhi,
whereas that privilege is not allowed to them in other provinces except, I
think, with a license . . . . .

The Honourable 8ir Henry Oraik (Home Member): It is not allowed in
Bombay except with a license.

Mr. Lalchand Navalrai: [ think the length of the Kirpan is prescribed
there.

The Honourable Sir Henry Oraik: Sikhs mush have a license to carry
Kirpans which are more than 9” long in Bombay.

Babu Baijnath Bajoria: Well, Sir, carrying of Kirpans is a religious
dictate uccording to the Sikh religion, and every Sikh must carry a kirpan.
S0 in my opinion the restraint that is imposed on the conmunity prohibit-
ing them from carrying kirpans in certain provinces without a license is
a direct interference with their religion. Sir, I have always advocated that
there should not be any interference with the religion of any community in
India, whether they be Hindus, Muslims, or Sikhs, and therefare I have
no hesitation in supporting this motion. 8ir, a Sikh is a Sikh whether he
lives in Bengal or in the Punjab. Now, if a Sikh is allowed to carry kirpan
in the Punjab and the North-West. Frontier Provinee, T do not understand
why the same privilege will not be ullowed to them in other provinees.
There is however one question which we have to consider, and that is, have
they abused this privilege in the Punjab or in the North-West Frontier
Province where they are allowed to carry kirpans without any kind of
restrictions? Tf they had abused that privilege in those provinces, then
there would have been some justification to say ‘We won’t allow you to
carry kirpans in other provinces’, but as far as I know, this privilage has
not been abused. Sir, Sikhs, as we all know, are a very brave and martial
race, and they are very loyal too. If carrying of kirpans is not dangerous
in one province, T don’t see uny reason why it should be regarded as dan-
gerous in other provinces. I don’t understand why there should be
divergent rules in regard to the carrying of kirpans by Sikhs. Supposing a
8ikh travels from the Punjab to Calcutta carrying a Kirpsn with him,
what will he do with his Kirpan after he passes the Delhi station and
reaches the United Provinces? Will he be permitted to carry his Kirpan,
or he will have to throw it away. It must be very embarrassing indeed for
the Sikhs to be placed in this position. 8ir, 1 heartily support this motion.

Sardar Sant 8ingh (West Punjab: Sikh): Sir, may I request the Honour-
able the Home Member to let us know what the attitude of the Government
is on this Bill?

Mr. President (The Honourable Sir Abdur Rahim): He will do it in his
own time.

Sardar Sant 8ingh: Verv well, Sir. It is hardly necessary for me to
impress the importance of this question on the Honourable Members of
this House, because it has been a burning topie in the Punjab from 1920
right up to this day. The point was raised several times when the Sikh
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comtnunity had to come in cenflict with the admimistrution on this ques-
tion. As the Honourable the Home Member comes from the Punjab and
us he is fully aware of the histery of the agitation thut has been carried
on in the Punjub for getting the Kirpun exempted from the provisions and
rules of the Arms Act, I think it will not be necessury for me to go into the
history of the question over agnin. There is no doubt that feeling on this.
subject i8 very strong, particularly in my community. During the last 7
vears I tabled several times Regolutions, which were very kindly admitted
by the Chair, and the point that there should be uniformity of rules for the
possession und carrying of Kirpuns in all the provinces of India was made,
but unfortunately my Resolutions never had any chance in the ballot hox.
I um very unlucky in the ballot; my Resolutions never get any chance in
the ballot box, but I have no complaint to make on that score; it is a
chance, to which 1 am as much u victim as others probably are. However,
the importunce of the subject cun be judged . . . .

S8ir Muhammad Yakub (Rohilkund and Kumaon Divisions: Muham-
madan Rural): Your Bills come out from the Ballot Box all right?

Sardar 8ant Singh: Because there ure no other Bills. They alwayvs give
notice later.

Sir, the importance of this subject can be gauged from the fact that
Resolutions on this question had been moved not only by me, but by other
Sikh Members of this House as well, and since my friend, Sardar Mangal
Singh, came to this House, he has been tabling Resolutions and he has also
given notice of a similar Bill to the one sponsored by my friend, Mr. Lal-
chand Navalrai. As a matter of fact, we do not expect uny oppositiou
from the Government on this point, particularly because facilities for the
carrying of Kirpans have been given to ull conmunities in the Punjub by
a recent notification under rule 8 of the Indian Arms Act; the exemption for
keeping u sword has been extended to all communities in the Punjab, in
the districts of Mianwali, Dera-Ghazi-Khan, Muzzafarpore, Gurguon,
Hissar, Simla, Kangra, Rohtak, Jullundur, Gujranwalla, Attock, Lyallpur.
ete. So far as the question in the Punjab is concerned, it seems to me to
be u settled fuct that not only the Sikhs but other communities in these
districts and probably in most of the districts in the Punjub huve been
permitted to keep and carry kirpans: anywhere they like. The history of
the kirpan is that before 1920 the Sikhs were not permitted to carry Iir-
puns of any length. The length was prescribed and beyond that length
nobody could keep or carry a kirpan. In 1920 the restriction on length was
removed.

The Honourable 8ir Henry Oraik: Is the Honourable Member speaking
of the Punjab now?

Sardar Sant Singh: Yes.
The Honourable 8ir Henry Oraik: T do not think he is right.

Sardar Sant Singh: T think in 1920 the restriction upon the length of
the kirpan was removed. I am speaking from memory, T am sorry 1 did
not bring my papers on this subject with me todav.
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The Honourable Sir Henry Oraik: My recollection is that there was
never a statutory restriction on the length of the kirpan.

Sardar Sant Singh: I think it wus under the rules.

The Honourable Sir Henry Craik: Not in the Punjab, so far as 1 re-

member.
' . - .
Sardar Sant Singh: I am subject to correction.

The Honourable Sir Henry Oraik: So am 1.

Sardar Sant Singh: So far as my recollection goes, it was in 1920 that
“the restriction on the length of the kirpan was removed, and before that
and during the War the restriction was to keep a kirpan of the length of
nine inches.

The Honourable 8ir Henry Oraik: I am sorrv to interrupt my Honour-
uble friend. I do not think his recollection is correct. My information is
“that up till 1914 kirpans were arms under the Arms Act and were subject
“to restrictions as other arms. In 1914 the Punjab Government removed
that restriction and since then kirpans have been exempted in the Punjab
fromn the provisions of the Arms Act. So far as I know there has never
"heen any statutory limitation to their length in the Punjab. It had been
considercd from time to time whether there should be any, but there never
hus been.

Sardar Sant Singh: I am thankful to the Honourable the Home Member
for correcting me on that point. T was speaking from recollection only and
I win glad that the wrong impression has heen removed. However. then
came the struggle in 1920 as to the meaning of the word kirpan. Kirpan
was synonyvmous with the English word sword, but in some cases excep-
tion was taken with the result that several cuses went up to the High
‘Court and ultimately, probably in 1921, again I am speaking from recollec-
tion, the High Court gave the ruling that sword and kirpan were one and
‘the same thing. Since then there has been no trouble except a small one
which appeared in 19385, when under section 144 restrictions were laid upen
carrving kirpans in the Lahore town. Even then, in order to give a correct
idea as to the fecling of my community it will not be out of place to men-
“tion that in the Punjab exception was taken to that restriction, and
actuallv people took kirpans in spite of the order under section 144 ('r. P. (%,
in order to demonstrate their feeling and certain respectable persons were
convicted till the rising of the Court. This continued till the period of
prohibition under section 144 Cr. P. C. came to an end. 'This was the
feeling, which I hope will be appreciated in its true perspective as regarde
possession of kirpan and as regards the restriction placed upon its length.
Now most of the grievances come from other provinces. “The Shitomani
Gurdwara Prabandak Committee, a statutory body under the TPunjab
Gurdwara Act, has been receiving complaints frem .several provinces as
‘regards the prosecutions launched for possessing kirpans of greater length
-than nine inches.

The Honourable Sir Heary Oraik: What provinces?
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Bardar Sant 8ingh: Probably, ‘the C. P. anid Bombay.

The Honourable Sir Henry Oraik: I am rather at a disadvantage, but
according to my information Bombay is the only provinee where there is
this limitation, possibly Burma too. But Burma will not be part of India
in a few weeks. \

Sardar Sant Singh: My Honourable friend, Sardar Mangal Singh, says,-
C. P. as well. My difficulty is I have not brought the papers with me
today. I only relv upon my memory; after having studied this case a
year ago, I am speaking now from memory—From Bombay the complaint
came that the Sikhs were not permitted to carry kirpans beyond the length
prescribed. Certain restrictions as to the ]ength of the kirpan are prescribed
by that Government. The pvosecutmns ended in the infliction:of nominal
fines, but still the restriction is there. This was the reason which led the
Shiromani Gurdwara Prabandak Committee to order us to get these restric-
tions removed from the Statute-book. In certain questions—again I am
speaking frorn memorv—which I gave notice of in this House and which
were answered by the Honourable the Home Member, the attitude of the
Government was made clear that the Government did not want to interfere
with the discretion vested in the Local Government. I think I am correct
this time.

The Honourable 8ir Henry Oraik: I think go, but T cannot say.

Sardar S8ant Singh: These are the replies received on the floor of the
House. The only thing which we want to get removed by the introduction
of the present Bill is that those professing the Sikh religion should be
allcwed to carrv kirpans of any length throughout the length and breadth
of Tndia. After hnvmg conceded the princivle that the Sikhs can carry
kirpans, T think it is onlv a very small step to take forward and give us
complete exemption. ’I'hough the concession to carry kirpan of all lengths
is very small when looked at from the point of view of the Government
of India, it has verv great consequences to my community. In order to
avoid a source of conflict which engenders nothing but bitterness between
the executive Government and the Sikh céommunity I think the Govern-
ment should consider the position once more and help us in getting the
concession which we have asked for from' the Government. Myv Honour-
able friend, Captain Chaudhuri Lal Chand put a question to my Honour-
able friend, Mr. Lalchand Navalrai, as to what constituency, General,
Muslim, European, or Christian, the Sahijdhari 8ikhs belong.

T think Mr. Lalchand Navalrai did reply to that question but 30 fur as
I know there are no separate constituencies for the Sikhs in any other
province except that of the Punjah, we are verv proud of our Sahijdhari
Sikhs in the province of Sind. T have had occasion recently o visit
Karaehi and T paid a0 visit to the devotions that were being carried on in a
gurdwara at Karachi by the Sahijdhari Sikhs. Though our Sahijdhari
brothers do not keep long hair but their devotion and their bhakti and
their faith in the words of the ten Gurus, to whom we have the privilege
of owing allegiance, is even greater than us in the Punjab. Therefore. Sir,
a8 thev are helievers in the same tenets of rcligion as we are and worthp
the rame Gurus and claim the rame culture which we claim, there is no
reasorn why o distinction should be made hetween the Sind 8ikhs and the
Sikhe of other provinces.
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Oaptain Sardar Sir Sher Muhammad Khan: What is the defimtion of
8ikh under the Gurdwara Act?

- Sgrder Sant Singh: If the new Knight from Jhelum were to coniins
his remarks to the Military Department alone, he will be doing a service
not only to the House, but to himself as well. This smacks of irrevervnce
especially from a Member coming from Jhelum. He knows what the
Sikhs are, and we know what the Muhammadans are. We need not
enter into the definition of 8ikhs. We know that the Arms Act does not
require a detinition of Sikhs. So, his services in that direction dre not
required, probably by the Government even. We know what the Sikhs
ure.

Mr. N. M. Joshi (Nominated Non-Official): We don’t know.

Sardar Sant 8ingh: [ quite see the anxiety of Mr. Joshi to know
what the Sikhs are, but not from u Punjabi. However, Sir, there is the
other side of the question as well. Apart from the religious feeling which
we clnim entitles us to the exemption that we are requesting the G.overn-
ment of India to make, from a broader point of view too, in these daxs
when arms and ammunitions have developed to & very great extent, kirpan
should not be considered in the way in which it used to be in the carly
gixties and seventies of the last century. Here is a concession which the
Government ean easilv make to avoid a conflict with a sensitive coni-
rauniity like Sikhs of the Punjab. Therefore, agreeing as we do with the
Government of India as to the principle underlying the Bill, T think there
will be no difficulty for the Honourable the Home Member to agree with
us. We can find out some way in the Select Committee where the neces-
sury amendments can he made in order to provide uniformity of practice.
In the end, before 1 gt down, T will once more appeal to thi Honourabl:
the Home Meiber who has served mostly in the provinee of Punjab and
has come into close toueh with the Sikhs and can understend the Sik!
feeling in this matter much better . . . .

The Honourable Sir Henry Oraik: The Sikhs have no grievances in the
Punjnb?

Sarder S8ant Singh: That is why I am pleading on behalf of the Sikha
in other provinees. Knowing the Sikhs as you do, I hope you will extend
vour syrapathy to the 8ikhe living in other provinces, particularly in
Bombay and getting this concession from those Local Governments by
issuing uniform rules or by amending the Indian Arms Act us the case
may be in order to grant this request. With these words I support the
motion for Select Committee.

M. President (The Honourable 8ir Abdur Rahim): As regards the date
of the report of the Select Committee, the Chuir understands that therc
will be no non-official day before the 1st April?

Mr. Lalchand Navalrai: I have seen that mvself.

Mr, President (The Honourable Sir Abdur Rahim): Then, leav: that
out-—the portion regarding the date.
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Mr. Lalchand Navalrai: Very well.

Sir Muhammad Yakub: Mr. President: My attitude to this Bill is this.
As Sardar Sant Singh huas pointed out, the Punjab High Court hus ruled
that a kirpan is a weapon like a sword and 1 entirely agree with the ruling
of she High Court. 1 think that a kirpan is like a sword. I also agree
with Sardur Sant Singh that there should be no distinctions between one
community- and -another, and one province und other. 1 submit that in
provinces where swords arc allowed to be carried without any license—and
kirpans are ‘included and must be included within the term ‘‘swords’’—
everybody should be allowed to carry a sword or kirpan as he likes;
but in those provinces where persons are not allowed to carry swords
without license no distinction should be made. We have just been told
that before 1914 even in Punjab kirpans were not allowed without a
licence. In 1914 which, we know, was the time of the Great War and the
Government was in great need of soldiers from the Sikh Community,
therefore, probably, 1 think as a concession to the Sikhs, or in order to
persuade the Bikhs to join the Army, this concession was allowed to them
and 1 do not grudge it. What I say is that kirpans should uot be treated
exclusively from any other arms. If swords are allowed to be carried in
any proviuce, then kirpans should also be treated in like manner but kirpans
should not be made un exception because of the religious tenet of any
perticular cornmunity. It is very good to say that the Government should
not interfcre with the religion of the people cf this country but we find
that at the request of other communities Government has interfered with
the religious rights of the people of some communities. Ifor instance, it
has been held by numerous High Courts that according to Muslim law
Mussalmans arc at liberty to do sacrifice in any town, in any city and in
any place but still we find that, for reasons of administrative exigencies.
Muslims are not allowed to do sacrifice in certain towns snd in certain
places. Even in Delhi, Muslims cannot perform sacrifices in their own
houses. They have to carry the animal to the slaughter house. 8o this
is an interference with religion and all this interference has been made
at the representation of one community or the other. Ther2fore, it is not
right to say that, for the sake of one community, there should be one set
of rules and for the sake of another community there should be another
set of rules. I say that if in any province Government allows swords to
be carried without license, then the kirpans should also be included in the
definition of swords but if in any province, on account of administrative
difficulties, swords are not allowed to be carried without license, there
should be no exception for the kirpans. One thing more, Sir. One Hon-
ourable Member, who spoke in support of the motion, said—'‘we have
never heard that this power of carrying kirpans was abused”’. I think,
Sir, that this is not right. During the last Shahidgunge agitation in
Luhore, and generally in the Punjub, we were told that whben thers was
a communal riot kirpans were freely used by the 8ikhs, and, probably,
it was for thie reason that the Muslim papers and the Muslim public of
the Punjab made a claim that if the Sikhs are allowed to carry kirpuns in
the Punjab without a license, Mussalmans should also be allowed to carry
swords without a license in order to defend themselves, and it was probab-
ly in pursuance of this demand on the part of the Mussalmans of the
Punjab that, under the rules now, Mussalmans in the Punjab are ulso
allowed to carry swords without any license.

D
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The Honoutable Sir Henry Oraile: That is net quite correct: There is
5 em  no prohibition, Anyone can carry swords.

Sir Mubammad Yakub: What I mean to say is that the grievance of
the Mussalinsns in the Punjab was that while the Sikhs were allowed to
carry an arn all the time, Mussalmans were not allowed to carry swords
und therefare they fell victims to attacks on the part of the Sikhs during
the Shahidgunge riots and it wae on account of this that. .

Sardez Sant Singh: May I interrupt my Honourable friend? He is
wrong. At the time of the Shuhidgunge agitation, Mussalmans had. alvandy
been permitied to carry swords without o license. It was much earlicr
than that that the permission was granted.

. Sir Mubammad Yakub: I stand corrected; probably it may have been
on the occasion of some other communal riot in the Punjab, where the
gricvance was made by the Mussalmans that they had to go armless wbile
the Sikhs were allowed to carry kirpans with them. So what I mean to
say is that 1 do not want to oppose this Bill, nor do Il think that iy is
necessary for me to support it, but what I want to submit is that there
must be uniformity of treatment. If kirpans are allowed to be carried
without, a license, then swords should also be exempted; but if swords are
not exempted in any province, then kirpans should also not be exempted,
only cn the ground that a handful of Sikhs living in Bownbay or Burma
have u grievance sbout it. Religious considerations should not interfere
in matters like this . . . .

Mr, President (The Honourable Sir Abdur Rahim): The House stands

adjourned till eleven o’clock tomorrow marning.

The Assembly then adjourned till Eleven of the Clock on Friday, the
12th February, 1937.
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