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LEGISLATIVE ASSEMBLY.
Thursday, I;t December, 1932.

The Assembly met in the Assembly Chamber of the Council House
at Eleven of the Clock, Mr. President (The Honourable 8ir Ibrahim
Rahimtoola) in the Chair.

SHORT NOTICE QUESTION AND ANSWER,
HuNGER-STRIKE oF THE DRTENUS IN THE DEroLr CaMp JAIL.

Mr. 8. 0. Mitra: (a) Has the attenion of Government been drawn
to the statement published in the Hinduetan Times, dated the 20th
November, 1932, under the caption ‘‘Deoli Detention Camp—Is a Hunger-
Strike on?’’. If so, will Government be pleased to state whether the
statement of the hunger-strike of the detenus in Deoli Camp is true?
If so, how many of them are on hunger-strike and since when have they
gone on hunger-strike ?

“ (b) Is it a fact that on 2nd November, 1982, there was a serious trouble
in the Camp and as a result the Gurkha guards have inflicted heavy
casualties amongst the detenus? If so, will Government be pleased to
state separately the number of detenus killed and injured as a result of
the said trouble on the 2nd November, 19327 )

(c) Is it a faet that 80 detenus received injuries of a more or less
serious nature?

(d) Is it a fact that the condition of Phanindra and another detenu is
critical? If so, will Government be pleased to state what medical aid was
rendered to them?

(e) Is it a fact that Mr. Satyendranath Sen has been transferred to Ajmer
Jail from the Deoli Camp? If so, what are the reasons of such transfer?

(f) Will Government be pleased to state the causes that led to the
trouble, and do Government propose to appoint a Committee of Enquiry
to inquire into the causes of the trouble? T1f not, why not?

(9) Will Government be pleased to state whether they have any
objection to the Non-Official Members of the Legislative Assembly visiting
the Camp? If so, what are the reasons?

The Honourable Mr. H. @. Haig: The facts are as follows:

During October, some of the detenus at the Deoli Camp disregarded
*the rules about roll-call. On the 28th October, two detenus were found
absent from roll-call, and subsequently refused to obev the orders of the
Buperintendent summoning them to his office. = The Superintendent
awarded punishment to the senior detenu for absence from roll-call and
deliberate and obstinate disobedience of hig orders. = The punishment
swarded was reduction of diet allowance and personal allowance for 14

( 2117 ) A
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days and the cancellation of the privilege of writing and receiving letters
for a period of two months. On the morning of the 28th October, the
Superintendent received & gemeral ecommunication from a number of
detenus threatening that they would cease to attend roll-call unless the
punishment was withdrawn. On the 80th, only 9 or 10 detenus attended
the roll-call, and similar disobedience of orders occurred on the 81st October,
and the 1st November. Later on that day one detenu, who had not only
refused to attend the roll-call but for a long time could not be foungd at
all, was summoned to the Superimtendent’s office, but refused to obey,
he was again summoned to attend on the morning of the 2nd, but again
refused. The detenus’ Manager had been asked to persuade the detenu
to proceed to the office, but he replied that he could give no help in the
matter. Guards were, therefore, sent to bring the detenu to the office,
whereupon some 50 detenus crowded round the entrance of the room
blocking the way and adopting a threatening attitude towards the Superin-
tendent. The guards were ordered to make a passage for the removal of
the detenu. They forced back the crowd and a scuffie ensued. The
detenus abused the jail officers, seized the Deputy Superintendent round
the waist and tore the uniform of the Superintendent and others. Two
detenus received small cuts on the head, and a number received contusions.
There is no truth in the suggestion that 80 detenus received injuries of
a gerious nature. On the 5th November, two of the detenus commenced &
hunger-strike, and four others followed their example on various dates
between the 10th and 15th. On the 25th November, all sixX abandoned the
hunger-strike, and their condition is understood now to be quite satisfactory.
The hunger-strikers were looked after by the Medical Officer of the Camp,
and the Additional Civil Surgeon of Ajmer was also specially sent out to
Deoli and remained there superintending their treatment.

Mr. Satyendranath Sen has been transferred from the Deoli Jail, as he
was the prime instigator of these organized attempts to defy authority.
The Government are satisfied that the facts are as stated above, and they
do not propose to appoint a committee of enquiry.

Mr, 8, O. Mitra: May I take it that the condition of no detenu is very
critical or serious at present there?

®  The Honourable Mr. H. G. Haig: Yes; the Honourable Member may
certainly take that.

Mr. S. C. Mitra: Will the Honourable Member please explain why
telegrams inquiring about the health of detenus of the Deoli Camp Jail
are not being replied to by the Commandant? Because of the rumour
in the Press, there is anxietv and there were some telegrams sent
inquiring about the health of the detenus, but no reply has-yet been
received. Is it the policy of the Government that no reply should be
given of telegrams? ’

! ’

The Honourable Mr. H. G. Haig: I have not heard about these parti-

cular inquiries. Did they relate to the detenus who were at the time on
hunger-strike ?

Mr. 8. O. Mitra: The relations of detenus do not kmow who are on

hunger-strike: they complain they wired to the Commandant, but these
wires are not answered and, as a matter of fact, correspondence has been
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stopped with these detenus for the last fortnight. Will the Honourable
Member make an inquiry about that in order that relations of detenus
may be appeased and they may have some information about the
detenus?

The Honourable Mr. H. @. Haig: I will certainly find out whether
inquiries are being answered or not.

Mr. Lalchand Navalrai: May I know from the Honourable Member
whether in the scuffie on the other side, that is, the Government side
also, anybody received a beating or any injury or bruises?

The Honourable Mr. H. G. Halg: I have stated that the uniform of
two or three persons was torn including that of the Superintendent, and
the- Deputy Superintendent was seized round the waist.

Mr, Lalchand Navalrai: That is to say, there was no injury: I was
asking about injury in the sense of bruises or contusions.

The Honourable Mr, H. @. Haig: I do not think so. I am told that one
of the detenus came along armed with a large "stone, but that they
succeeded in preventing him throwing it.

Mr. Lalchand Navalrai: May I know if this Deoli Jail is intended to
be a temporary one or a permanent one, because there is a rumour or
rather a report in the papers that it is going to be made permanent?

The Honourable Mr. H. G. Haig: I hope the terrorist problem is not
going to be permanent, but there is certainly no intention of any early
discontinuance of the Jail at Deoli.

Mr. C. S. Ranga Iyer: Will Government be pleased to state how the
roll-call is conducted?

The Honourable Mr. H. @. Haig: I understand that the roll-call is
conducted by the detenus being present beside their beds in the evening.

Mr. O. S. Ranga Iyer: Will Government be pleased to state if any
humiliation is involved in the roll-call?

The Hdhourable Mr. H. @, Haig: Absolutely none.

Mr. O. 8. Ranga Iyer: Will Government then explain why this scuffle
took place between the detenus and the guard?

The Honourable Mr. H. G. Haig: T have already explained that it was
part of an organised movement to defy authority.

Mr. 0. S. Ranga Iyer: Do all the detenus subscribe to this organised
movement or only a small number of them? ,

The Honourable Mr, H. G. Haig: The greater proportion of them, I
think.

Mr. O, 8. Ranga Iyer: How many detenus are there and how many
subscribe to this? :

13



2720 LEGISLATIVE ABSEMBLY. [1sT DeoEmBER 1982,

The Honourable Mr. H. @G. Haig: There are something under 100
detenus in the camp and this crowd consisted of about 50.

Mr. 0. 8. Ranga Iyer: The Honourable Member was saying that one
detenu could not be found. Will Government be pleased to state if he
had run away from the camp?

The Honourable Mr, H. G. Haig: No; he did not; but he was apparently
concealing himself. The Honourable Member will surely recognise that
-it is most important that at least once in every 24 hours the authorities
should assure themselves that all the detenus are present.

Mr, 0. 8. Ranga Iyer: Are there facilities for concealment in the
Detenu Camp !,

The Honourable Mr. H. @. Haig: There obviously are facilities for
concealment in any camp.

Mr. 8. 0. Mitra: May I take it that the rumour that Phanindra and
Jnan Majumdar were severely assaulted on the head is not correct?

The Honourable Mr. H. G. Haig: I have not the names of the detenus,
but as I have already informed the House, two detenus received small cuts
on their head.

Mr, 0.’ S. Ranga Iyer: Is there any truth in the rumour that the Govern-
ment may at some stage deport these detenus to the Andaman Islands?

The Honourable Mr. H. G. Haig: No, Sir; I have already informed
the House that no such proposal is under consideration.

Mr. R. S. Sarma: Would it not be a good policy for the Government
tc issue communiqués explaining the exact position so that such rumours
may be discounted?

The Honourable Mr., H. G. Haig: I thought, Sir, it would be more
agreeable to the House if information were given in the form of an answer
to & question in the House rather than that it should be conveyed in the
form of & communiqué. The result, T think, is precisely the same.

Mr. 0. S. Ranga Iyer: What is the difficulty of Government to allow
some representative men from this House to visit the Detenu Camp?

The Honourable Mr. H, G. Halg: No, Sir; I see no reason to agree
to that proposal. :

Mr. S. 0. Sen: What is the nature of the inquiry and by whom is it
made which satisfies the Government to say that no further inquiry is

necessary ?,

The Honourable Mr, H. G. Haig: There is no difficulty in ascertaining
the facts. The Superintendent reported and the matter has also been
inquired into by the Commissioner.
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Mr, 0. 8. Ranga Iyer: The Honourable Member stated ‘‘I see no reason
why representative men from this House should be allowed to visit the
camp’’. Will he please say why he sees no reason?

The Homourable Mr. H. G. Haig: Will the Honourable Member please
explain why representatives from this House should go to the Camp?

Mr, 0. 8, Ranga Iyer: Obviously because there seems to be a good deal
of misapprehension and anxiety, and, if responsible representative Members
go there, they will be able to make a statement.

! .

The Honourable Mr. H, G. Haig: The Honourable Member is well

awsre that anything in the nature of a Committee of Inquity would have

an unfortunate effect on the discipline in the Deoli Jail which, as the

story I have just given to the House shows, has been already somewhat
unsatisfactory.,

Mr, H. P. Mody: Is there any special reason why ‘& Non-Official Vigitors’
‘Committee should not be set up in connection with the detention of State
Prisoners on the lines of the Non-Official Visitors’ Committees for ordinary
prisoners?

The Honourable Mr. H. @. Halg: I have already informed the House
last Session that a Visiting Committee has been appointed.

Mr. H. P. Mody: Who comprises this Visiting Committee with regard
to this particular detention camp?

The Honourable Mr. H. G, Haig: I would ask the Horourable Member
to refer to the answer which I gave during the Simla Session.

Mr. H. P. Mody: Perhaps the Honourable Member will be good enough
to repeat it for us, as we have short memories.

The Honourable Mr, H. G. Halg: If the Honourable Member will put
down a question, I will look up the answer, but I should have thought
it might have been more convenient if he looked up the answer for himself,

Mr. 0. 8. Ranga Iyer: Is Diwan Bahadur Harbilas Sarda a member
of that Visiting Committee?

The Honourable Mr, H. G. Halg: No, Sir.

Mr. 0. 8. Ranga Iyer: Will Government be pleased to consider the
desirability, as Ajmer-Merwara comes under the control of the Central
Government, of including the representative of Ajmer-Merwara from this
House in that Committee so that this House may know at any rate in the
lobby,?if not on the floor of the House, as to what is happening in the
Camp?

The Honourable Mr. H. @. Halg: The Visiting Committee, Bir, is
appointed by the Chief Commissioner, but the Honourable Member’s
suggestion will be conveyed to him.
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‘Mr, 8. O. Mitra: Is it a fact that the Visiting Committee merely consj
of a Government contractor?, ¥ conkists

The Honourable Mr. H. G. Halg: I have no information, Sir, as to the

particular qualifications of the members of the Visiting Committee. I have
only been informed of their names, '

Mr, 8. 0. Mitra: Will he kindly make inquiries and see that independent
men like Diwan Bahadur Harbilas Sarda are included in that Committea
snd that the Committee does not consist of one man as at present?

The Honourable Mr. H. @. Haig: I have already stated that a copy of
these questions and answers will be forwarded to the Chief Commissioner
on whom lies the responsibility of forming the Committee.

Mr. H. P. Mody: Can a Committee be composed of one man ?
The Honourable Mr. H. G. Haig: There are also official members.

Sardar Sant 8Singh: In view of the fact that the non-official members
who are appointed by the Local Government do not enjoy the confidence
of the people, is it not in the interest of the administration that the policy
of appointing non-official members from the nominees of District Magistrates
should be changed and elected Members should be appointed ?

The Honourable Mr, H. G. Haig: That, Sir, T do not think arises out

of this question. I understand the Honourable Member is putting to me
a general proposition.

STATEMENTS LAID ON THE TABLE.

The Honourable Mr. H. @. Haig (Home Member): Sir, I lay on the table
the information promised in reply to starred question No. 1385 asked by
Mr. M. Maswood Ahmad on the 22nd November, 1932,

BURGLARY IN THE DILKUSHA AND ARAMBAGH SQUARES IN NEW DELHI.
*1385. (a) Yes;
(¢) the neighbourhood can scarcely be described as frequented by thieves, though
there have been burglaries within the last two months;
.(#) Patrols visit these localities but with the present inadequate staff regular
patrolling cannot be provided.

(b) The offences mentioned have been thoroughly investigated and all possible action
has been taken to check their recurrence and to arrest wrong-doers.

(¢c) and (d). Petitions were received by the Superintendent of Police and I under-
stand that suitable action’ to safeguard the neighbourhood has been taken. Government
do not consider it necessary to issue any furfher instructions in the matter.
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Mr H. A. ¥. Metcalfe (Foreign Secretary): Sir, I lay on the table the
information promised in reply to starred questions Nos. 1119 to 1126 asked
by Mr. 8. C. Mitra on the 14th November, 1932.

REMISSION OF ONE MONTH'S SENTENCE To A CoNVICT NIGHT WATCHMAN FOR
BEATING A PoLITICAL PRISONER IN THE CENTRAL JAIL AT AJMER.

*1119. It is not & fact.

~ SrANDING HANDOUFFS GIVEN TO ONE JUGRAJ IN THE AJMER CENTRAL JAIL.

*1120. The answer to both parts of the question is in the negative.

BEATING OF A PoLITICAL PRISONER BY THE JAILOR OF THE AJMER CENTRAL
JAIL.

*1121. It is not a fact.

DeNIAL oF " FaciLiTiEs To Porrrica PRISONERS IN THE AJMER CENTRAL
JAIL.

*1122. (a) Blankets, mats and books are invariably supplied according to the Jail
rules. Prisoners are not allowed to borrow books from other prisoners. No books,
which could suitably be allowed, have been confiscated. !

() Ladu Ram Joshi was punished for using insulting language.

(c) There has been no such confiscation of books or blankets. Government have
no information of any such incident. f

SrAPPING OF A LaME PoLITICAL, PRISONER IN THE AJMER CENTRAL JAIL.

*1123. No.

Loss oF WEIGHT oF CERTAIN PoLiTicAL PRISONERS IN THE AJMER CENTRAL
JAIL.

~

*1124. (a) No. It is mot a fact.

(b) Hospital diet is given according to the scales prescribed in the Ajmor'M;rwan
Jail Manual. There is no necessity to alter these scales. The quantity and quality of
food supplied are in no way insufficient. The diet is varied in individual cases to

suit medical requirements.

ILL-TREATMENT OF CERTAIN Pomrxcu‘ PRISONERS IN THE AJMER CENTRAL
JAIL,

*1125. (a), () and (¢). The answers to all these questions are in the negative.
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SUuPPLY OF ONLY ONE MEAL T0 ‘‘C’’ CLASS PRISONERS IN THE AJMER CENTRAL

*1126. A certain number of
food only once a day.

Jamw,

prisoners were, at their own request, allowed to take

Mr. P, R. Rau (Financial Commissioner, Railways): Sir, I lay on

the table:

(i) the information promised in reply to starred question No. 671
asked by Shaikh Fazal Haq Piracha on the 28rd September,

1932; and

(ii) the information promised in reply to starred question No. 1186

asked by Khan Bahadur Haji

November, 1982,

Wajihuddin on the 14th -

RETRENCHMENT OF MUSLIMS IN THE RAILWAY CLEARING AcoounTs OFFIOB,

DELHI.

*671. (a) The total number of men retrenched between 3rd February, 1831, when the
discharge started and 1st November, 1832, was 76 out of which 156 were Muslims.

(b) The total strength of the staff of Muslims before and after reductions, including
discharges and other casualties such as normal retirements, transfers, etc., was as

follows :

On 8rd February, On 1st November,
1931. - 1932,
. . e
Total . " Total. .

strength. Muslims. strength. Muslims.
Permanent and temporary employees
appointed before 1st January,

1929 .. .. .o 1,246 143 1,162 135
Temporary employees appointed
after 1st Jamfn.ry, 1929, wgo ‘were
on a purely temporary footing

without olaim to confirmation . 30 16 14 7

Total .. 1,276 150 | 1,68 142

PuroBASE oF Baags ror HAYMAN-MOHINDRA PUNCHING MACHINES.

*1136. (2) A bag has been

plied to Travelling Ticket Examiners for purposes

8u
other than carrying Hnymn.n-MoEmdm Punches, wviz., for keeping excess Fare and
Journal Books, Distance Fare Tables, Pocket Guide, Time-table and Carriage Keys,

etc.

(b) The cost of one satchel is Rs. 2.8-0. The total cost of satchels supplied was

Rs. 2,032-8-0

(c) In view of reply to item (a) this question does not arise.

(d) No such bags were supplied before on the East Indian Railway.
regarding other State Railways is not available.

Information



THE CRIMINAL LAW AMENDMENT BILL—conid.

Mr, President (The Honourable Sir Ibrahim Rahimtoola): Order,
order. The question is:

“That clause 8 do stand part of the Bill.”

Mr. S. O. Mitra (Chittagong and Rajshahi Divisions: Non-Muham-
madan Rural):, I move, Sir:

“That clause 8 of the Bill be omitted.” .

This clause deals with the power to order a parent or guardian to
pay fines imposed on young persons under the age of 16 years. I admit
that this principle of guardians being made liable to pay fines for their minor
wards is not a novel one. It has been in existence in other countries, and
even in our country in the four major provinces a similar law exists. .
My amendment is made with a view to seeing that such a provision
should not exist in an emergency legislation like this, because I find
that in Bombay, Bengal, Madras and C. P., which are all big
provinces, there is the Children’s Act, and, in sections 25 and 26 of
that Act, there is a provision analogous to this, and if any fine is imposed,
it can be realised under that section. Bo if really there is & necessity,
let the provinces undertake the legislation where the -‘superstructure’”
is being built, and it need not be incorporated in the ‘‘foundation Bill’’
itself in the Assembly. I agree that the clause has been much improved
in the Select Committee, and the parent will not be liable to imprisonment
unc}er the amended clause, but I oppose it on the ground that it is
useless. .

®

Pandit Ram Krishna Jha (Darbhanga cum Saran: Non-Muhammadan):
Sir, I beg to support this amendment, not in the hope that it will be
carried, for I have seen the fate of 101 amendments already proposed,
nor in the hope that any reasons advanced from this side will convince
the Honourable the Home Member to change his views, because we
know that he has already made up his mind to pass thig Bill, without
any alterations. But what I want to point out is, is there really any
difference of opinion between Members on this side of the House and
the Government as to the necessity of having some law to control the
boys? There is none. In fact, no Member on this side of the House
disagrees with the Government that the civil disobedience movement
should not be allowed to continue in its present form. There is also
absolutely no difference of opinion bgtween the two sides of the House
that the boys should not be allowed to develop a mentality which amounts
to disobedience to law and order, because that will embarrass not only
the Government but the family, society and everybody.

The question is this. Who is responsible for this mentality which
we now find in the young boys? My submission is that it is not the
parents. The parents have to send their boys to the schools. There
you impart such godless education that the boys develop that kind of
mentality. You pay no heed to the popular demand that the education
should be on religious lines. If you impart religious education, I have
no doubt that the boys will never develop that mentality. My submission

( 2725 )
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is, when you are responsible for this defective education, why should
the parents be blamed? If there is anybody who is responsible for all
this, I should say, it is the educational policy of the Government of
India, and if anybody has to pay the fine it should be the Edueation
Minister, Sir Fazl-i-Husain, and not the parents. What can the poor
parents do? I am sure, nobody will like that his son or nephew should go and
take part in the civil disobedience movement and thereby bring on them
the penalty of fine or imprisonment. Nobody likes that. .Is there any
remedy for this? The parent has to send his boy to the ordinary school
in the village in which he is living. The boy does not get any religious
education. The boy then argues with the elderly people and says, this i8 my
conviction, this is what my conscience says. Things like this go on. How is
the parent responsible for that? It is for you to find some means of giving
such sound education that this mentality may not be formed. As I said, no
parent would like his son should go and take part in the civil disobedience
movement. In fact, parents of that mentality will not be here at all,
will not care to come here at all. They may be right or wrong, I am not
criticising them, but what T mean to say is that there should be absolutely
no difference of opinion between the Government and this side of the
House as to the need of it, but the remedy suggested, is, I submit,
not right. I would ask the Honourable the Home Member to consider
this aspect of the question and then see how far the parent or guardian
should be made liable for all this. There is another very objectionable
feature in this clause. The definition of a guardian is very wide—it says,
anybody having the care of the boy. Out of pure generosity, suppose, I
am maintaining some poor bovs who have no means of living. They reside
with me. *I am here, they are there. They are all impressionable boys
of the age of 11, 12 or 14. They go to the school and they are led away
by the Congress people, and then they are hauled up. A fine is imposed.
Am I to pay the fine? Is that the reward for my generosity? I submit,
the definition is too wide, and the phrase ‘‘care of’’ should be deleted.
In any case, I submit, if you are not prepared to do away with the
clause, it should be so modified that there may not be any undue hardship
to any parent or guardian or anybody else. As I have already said T
never disagree with vou that this mentality should be stopped.

Mr. B. V. Jadhav (Bombay Central Division: Non-Muhammadan
Rural): I rise to support the amendment. The Mover of the amendment,
Mr. Mitra, has paid a compliment to the Government for diminishing the
rigours of the clause as it was originally in the Bill. The punishment of
imprisonment in default of payment of fine which was in the original
Bill has been taken away, but as has been pointed out by the previous
speaker, the definition of the word ‘‘guardian’’ is too wide and is likely
to lead to great hardship. Take this case. The superintendent of a hostel
is in control of the boys in the hostel. The boys go out for a walk and
if they mix themselves up in some Congress activity or other undesirable
activity, is that superintendent to pay the fine? As a matter of fact,
at the time the boys go out, they are not under his control. They go out
for a walk or play or to do some such innocent thing, and one cannot
expect that the superintendent of the hostel should always be in charge
of the students and should be held responsible for each and every mischief
that the boys commit. Of course, sub-clause () gives an opportunity to
the parent or guardian for being heard, but it does not mean that his
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responsibility on that account will cease, because he is the guardian liable
for payment of the fine, and that is very objectionable. For these reasons,
1 think that the whole clause should be omitted.

Mr. K. P, Thampan: (West Coast and Nilgiris: Non-Muhammadan
Rural): 1 also wish to support this amendment. In the first place, I
take strong objection to this kind of vicaricus punishment. It is an un-
usual thing. Tn this Bill clauses 4 and 7, which are the most important,
deal with boycott of public servants and picketing. This clause deals with
such offences committed by minors below the age of 16. I cannot for
8 moment believe that these youngsters have got sufficient powers of
persuasions to prevent people joining the Government service or carry on
an effective campaign of boycott. But even if they are in® a position to
persuade them, and the guilt is proved, the best punishment would be
to cane them. I do not mind if the remedy is altered and a corporal
punishment is given instead. But here it is contemplated that a fine
should ke levied, and that it should be recovered from the guardian. It
is a heavy responsibihty imposed on the guardian and I take strong
objection to that kind of punishment. Now a days boys live in ‘college
hostels and other institutions in distant towns while the guardians them-
selves live in their villages. As my Honourable friend, Mr. Jha, said,
it is absolutely impossible under modern conditions of life for the
guardian to exercise that kind of control over them as would keep them
safe. It often happens that on account of associations and surroundings
these boys take part in political agitations, and the guardians living miles
away in the villages cannot be held responsible for the activities of these
boys, however much they may wish that the boys should not participate
in these things. Of course, there is this provision:

‘“No such order shall be made if the parent or guardian satisfies the Court that he
2&:1132: conduced to the commission of the offence by neglecting to control the

But, T submit, it is halting and vague. After the boys leave their homes,
the parents cease to have any connection or contract with them. They are
only called upon to make monthly remittances to the boys until their
return to their homes after the annual examination at the end of the
year. Till then they are not in actual touch with the boys and cannot
be held responsible for their activities. That is the real situation. I,
therefore, support this amendment.

. Sardar Sant Singh (West Punjab: Sikh): The provisions of this clause,
it may safely be conceded, are consistent with its drastic sister provisions
that have already been discussed on the floor of this House. Though the
Opposition has tried to- explain that the situation in the country, if
attempted t- be controlled by this Ordinance, is likely to become more
serious, yet the Treasury Benches insist upon enacting this measure in
its original form. The present clause provides the penalty for the boy’s
parent or guardian for the offences of his children. It is against all the
fundamental principles of criminal jurisprudence to visit the sins of sons
on the heads of their guardians. The provision does not stop there alone,
but throws the onus upon the guardian to prove his innocence. It first
dubs a citizen as criminal when he hag no criminal intention and has
committed no act which breaks any law, then throws the onus on him to
prove his non-liability. In actual practice, Bir, such a provision is likely
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to lead to curious results. Take, for instance, the case of a father who
sends his son for education to a central place. The son is out of the
control of the father for the time being and is living under the control
of the Superintendent of the hostel or the Principal of the college where he
is studying. He commits an offence of the kind mentioned in the Bill
when residing there. According to the definition of guardian in this clause,
namely, ‘‘guardian includes any person who in the opinion of the Court
has for the time being the charge of or control over the offender’’ the
person made liable is either the Superintendent of the hostel or the
Principal of the College, because either of them or both have the control
of the ofiender. Is he to pay the fine? (8ir Muhammad Yakub:
““Certainly.”) " Very good. That ig the opinion of an able lawyer. The
clause is surely open to this interpretation. If the superintendent is
liable to pay the fine, why not the institution? (An Honourable Member:
‘“‘Director of Public Instruction.’’) The Director of Public Instruction
probably is too remote a person. That is an aspect of the subject that
cannot be ignored. Difficulty of a different sort may arise for the guardian
when he altempts to control the activities of his ward. Suppose, for
instance, 1 discover that my son has been influenced by an unlawful
association and he decides to go to picket a liquor shop. I at once take
hold of the son and shut him up in a room and would not let him out,
for I do nob want to run the risk of being made liable to pay the fine if
he commits an offence. An associate of my son comes to know of this
confinement and lodges a complaint with a Magistrate and asks for a
search warrant under section 100 of the Criminal Procedure Code. The
Court is bound to issue such a warrant. In execution of this warrant,
the police secures the release of my son. Thus I lose control over my
son. He goes and commits an offence. I find him in the lock up and
ultimatelv he is convicted and fined. The fine falls on me though I
committed no fault. This is not all. The son may go and prosecute me
for having illegally confined him. In such a case, I may be doubly punished
once for not exercising the control over my ward and, second time, for
attempting to exercise it. If the Honourable the Home Member still insists
on the rotention of this clause, I will venture to make a suggestion to
add an Ewxception to the Indian Penal Code to the effect that ‘‘nothing
will be an offence, when a parent or a guardian controls his son for the
purpose of preventing him from joining an unlawfu] association’’. Other-
wise the situation will become very unpleasant and embarassing. Tn the
alternative the only way of escape would be to advise young parents to
practise birth control,

Mr. Lalchand Navalrai. (Sind: Non-Muhammadan Rural): A similar
amendment stands in my name, and I support this. Before this Bill went
to the Select Committee, the House knows that this particular clause was
protested against and it was considered to be an unnatural one and likely
to be worked in an unnatural way. Hopes were entertained that in the
Select Committee this clause would be amended in a menner as to suit
the purpose for which this measure was to be enacted. Some of the
Members who spoke were keen on seeing that this clause did not find »
place in the Bill. I do not know what attempts were made there, but I
submit the amendment made there has not mitigated the rigour with which
this clause will be worked. We find that the parents are clearly going to
be punished for the sins of their children. The clause is so wide in ifs
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soope, that it will make liable any parent. This will be certainly putting
& premium upon the harsh enforcement of this clause against innocent and
co-operating friends. Much reliance is sought to be placed on the fact that
there are similar provisiong in two or three Provincial Acts, such ag the
Bombay Children Act of 1924 and the Madras and Bengal Children Acts.
Now, it should be realised what was the object of those Acts when they
were enacted. And what is the object of the present Bill? There is a vast;
difference between the times when those Acts were enacted and the pregent
times. It will be observed by reading those Acts that they were made at
a time when the non-co-operation and the civil disobedience movements
were not in force, and it will also be realised that in those days the children
were under the control of the parents. There was no wave of unrest of
the present nature operating to take away children from the control of their
parents. It was only intended in those days to punish those parents who
would not take care of or support their children or who would fail to act
in such a manner as to leave the children uncared for. Those Actg were
intended to provide punishment for defaulting parents who neglected their
children. But what is the condition now? You all know that the present
wave is too strong. It has got hold of the youngsters, many of them have
left their parents, and several parents have lost control over these
youngsters. Neither the parents nor the Professors, while the youngsters
remain in schools and colleges, are heeded much. Sir, these are the days
of freedom, and, especially, with this wave, the provisions of those
Children’s Acts could never serve as precedents for framing an Act like
the present one. Now, going further, we find that the provisiong of even
those Acts are more satisfactory than the provisions contained in the
present clause. I should like to read section 25 of the Bombay Children
Act, 1924, which says:

“Where a child or young man is convicted of an offence punishable with fine and the
Court is of opinion that the case would be best met by the imposition of a fine,
whether with or without any other punishment, the Court may, in any case, and shall,
if the offender is a child, order that the fine be paid by the paremt or guardian of the
child or young man, unless the Court is satisfied that the parent or guardian cannot
be found or tiat he has not tonduced to the commission of the offence by neglecting
to exercise due care of the child or young person.’’

I am laying stress upon the last proviso that has been addeq which
throws the burdgn upon the prosecution. Now, compare this with the
provision that has been made in the present Bill. Here, the Court is not
to convict a person unless it is satisfied—not that the accused has to satisfy
the Court. That is quite plain. Therefore, coming to the clause that
has been added,—I do not know if the attention of the Select Committee
Members was drawn to the fact that the clause as proposed to be added
iz meaningless when it throws the burden on the accused. I will read the
sub-clause. It says:

‘“‘Before making an order under this section the Court shall give the parent or
guardian-an opportunity to appear and be heard, and no such order shall be made ff
the parent or guardian ratisfies the Court that he has not conduced to the commission
of the offence by neglecting to ocontrol the offender, or that the offence was not
committed in furtherance of a movement prejudicial to the publio safety or peace.’”

Thus it is quite plain that the burden is thrown on the accused. This
oannot possibly ‘be denied, but if you read the former legislation, there the
satisfaction of the Court was dependent primarily on the evidence of the
prosecution. There is a vital difference, aud we should not be deceived by
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the fact that an Ezplanation has been put which says that the parent could
satisfy the Court that he had not been neglectful. It must be shown by
the prosecution that the parent either acquiesced in the doings of his son,
or that he did not take prompt measures, and, it is ‘then only, that he
should be made amenable to this clause. Therefore, this clause has not
ut all been improved upon; on the contrary, the burden has been put upon
the parents, which is absolutely unjust. Then, proceeding further, the
other difference is that in the present clause, no appeal has been provided
against any order of fine imposed on the parent, whereas we find that
clause (4) of section 25 of the Bombay Children Act, 1924, provides that
the purent or guardian may appeal against such order as if it hgd been an
order passed in proceedings against himself. Now, no such provision has
been put in, and people would be misled as to whether the Criminal
Procedure Code does apply to this clause and whether there will be an
appeal or not. I have put in certain amendments, which will come on
later to elicit fully from the Honourable the Law Member as to whether
runishments and convictions under this Bill are liable to appeal and open
to revision or not. With regard to the present clause, I would like to get
a clear statement from the Honourable the Law Member as to whether the
Criminal Procedure Code applies to this clause or not, and whether the
omission of this clause about appeals, which appears in the former Acts,
and its non-incorporation in the present Bill, is deliberate, or that it is
because the Criminal Procedure C’ode provides it . . .

The Honourable Sir Brojendra Mitter (I.aw Member): Sir, the Criminal
Procedure Code does apply,—because it will be an order of an ordinary
Magistrate : and an order of an ordinary Magistrate is always appealable
or subject to revision, ag the Criminal Procedure Code provides.

Mr. Lalchand Navalrai: T am thankful to the Honourable Member,
but the point is this. In section 408 of the Criminal Procedure Code,
it is said:

“Whoever is convicted of an offence will have a right of appeal.”

The words are general no doubt, but where, in a particular matter like
this, the conviction is against the child or young man, and the fine is
going to be recovered from the parent, I want to know whether that would
really be a conviction or sentence or not. T cannot, therefore, understand,
if that is the intention, why is it that proviso No. 4 to the former Bombay
Children Act is not incorporated here in order to remove all misunderstand-
ing. Sir, I would also like to submit that many instances have been cited
in order to show that the parent will be unnecessarily punished and made
to pay a fine where the children are not living with him, but are living
at long distances from him in different parts of India. One cannot possibly
understand how a parent is negligent in allowing his sons to join such
a movement when they have been sent elsewhere either to receive
education or to join some avocation. Therefore, T submit that cases of that
nature would be very hard cases and one does not know if such a distinc-
tion will be made by Magistrates. As the clause is at present, it makes
the parent punishable for the crime of the son. Fven if the fine is not
paid by the child, it will be recovered from the parent. The clause is
very oppressive. I, therefore, support the amendment,
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Rao Bahadur B. L. Patil (Bombay Southern Division: Non-Muham-
madan Rural): Sir, 1 have several objections to this clause as it has
emerged from the Select Committee. However, I um prepared to con-
gratulate the Honourable Members who worked on the Select Committee
for the improvements they have done in this clause, but unfortunately
the improvements. are very few and not substantial. Sir, the author of this
clause seems to have assumed that all guardians can control all the uctions
of their children. He seems to have thought that children are like toys
whose movements can be controlled by means of wires, pulling them
“whenever they like to pull them. Unless the author of this clause is
under this kind of assumption, T think no reasonable person would have
drafted it in the form in which we see it. Even if we look to the provi-
sions ‘of the Indian Penal Code, we will sec that the liability of a child is
exempted if the child is below seven vears of age. Such a child is
altogether exempted from punishment. Why should not the corresponding
period be fixed in this case? We know, as a matter of common sense, that
children, as they begin to grow, come in contact with outside people. Is
it possible for any parent on this earth to control each and every influence
that is likely to come upon a child who is allowed to go in the streets, who
is allowed to go to his school and play ground and who is allowed to come
in contact with the people in the street. Therefore, if the author of this
clause had exercised a little practical common secnse, certainly the clause
would not have found any place in this Bill. I am prepared to call this
clause only a money-making clause.

Then, Sir, I come to the wording of sub-clause (2) of this clause. The
words are: ‘‘a movement prejudicial to the public safety or peace’. Tt is
very difficult to know beforehand what are the movements that are pre-
judicial to the public safety or peace in their verv nature. Unless there
is & movement for committing rebellion or unless there is a movement to
commit organised dacoities, and so on, it is not possible to say beforchand
what movements are likely to lead to the breach of the public peace.
Therefore, it-is not proper that such vague terms should be used in this
clause and parents should be held responsible for the acts done by their
children. For these reasons, I support the amendment.

Mr. Uppi Saheb Bahadur (West Coast and Nilgiris: Muhammadan):
Mr, President, I nise only to make a suggestion to the Treasury Benches.
We have been reading in Aesop’s Fables the story of the lion and the kid.
1t will be well if the Bureaucracy revise the Aesop’s Fables and tell the
world that there was a Bureaucracy which ruled in India and which told
Indians that, if you have not committed a sin, your son has; so you must
suffer and be punished. With these observations, T support the motion.

Pandit Satyendra Nath Sen (Presidency Division: Non-Muhammadan
Rural): Sir, I rise to support the amendment. This clause, I think,. is
a very wide one. I understand that vicarious punishment is in vogue in
" Western countries as well as in some parts of this country. But I refuse
. to believe that the law of Western countries is our Gospel, and it has
-been shown very ably by my Honourable friend, Mr. Lalchand Navalrai,
that the law prescribed in other parts of India materially differs from that
which is proposed to be enacted here. Sir, the political condition of
Western countries and the condition of India are widely different from
each other. Their peace has not been disturbed so vitally as ours. ‘And,
as to the genesis of the trouble, Pandit Jha has made a true diagnosis.
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It was the Government who introduced into the country a system of
Godless education and it does not lie in their mouth to say that a parent
or an accidental guardian is liable for the acts of his ward over whom he
may have no control. I would have been prepared to support such a measure
if it were brought forward, say, 50 years ago, but I am not prepared to
support it today. And what can I do? How can I restrict the activities
of my son? If I restrict his activities, I come under clause 7, and if I
do not, I come under clause 8. So I am between Scylla and Charybdis.
I am helpless and so I support the amendment.

Mr. 8. @. Jog (Berar Representative): Sir, in the old programme of
this Bill which purports to combat the civil disobedience movement, from
my point of view and from the point of view of all parents who have
children, I~ think this clause is of vital importance. Probably those who
have no children or who are mnot likely to have any children in
future are not in a position to judge the consequences of the
implicatiops in this clause and, to that extent, I can excuse some
of those who cannot realise the consequences of this measure.
It is no doubt true that this particular clause is to some extent an improve-
ment on the section as it was incorporated in the Ordinance Act.
For the information of the House, I will read out the section in the
Ordinance Act.

‘(1) Where any young person, under the age of sixteen years, is convicted by any
Court of an offence under this Ordinance or of an offence which, in the opinion of the
Court, has been committed in furtherance of a movement prejudicial to the public
safety or peace, and such young person is sentenced to fine, the Court may order that
the fine shall be paid by the parent or guardian of such young person as if it had been
a fine imposed upon the parent or guardian : i

Provided that no such order shall be made unless the parent or guardian has had an
opportunity to appear before the Court and be heard. ’

(2) In any such case the Court may direct by its order that in default of payment
of the fine by the parent or guardian, the parent or guardian shall suffer imprisonment
as if the parent or guardian had himself been convicted of the offence for which the
young person is convicted.’’

I must sincerely offer my congratulations to the authors of the Bill
12 Noox because we have been saved from the punishment of imprison-
" ment.

Mr, K, Ahmed (Rajshahi Division: Muhammadan Rural): What did
vou do in the Committee?

. Mr. 8.@. Jog: My Honourable friend wants to know what we did
in the Belect Committee. There we did our best to get.rid of this clause.
‘We suggested several amendments, but we were quite helpless in the
matter. As regards the point suggested by my Honourable friend, Mr.
Navalrai, as regards the burden of proof, we tried our best to throw it
on the prosecution. I have got in my hand a draft which will show
how we tried to meet the question of the burden of proof. I will read
out the draft:

“Where any young person, under the age of sixteen years, is convicted by any
Court of an offence under thir Act or of an offence which, in the opinion of the
Court, has been committed in furtherance of a ‘movement prejudicial to the public
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safoty or peace and such young person is sentenced to fine, the Court may order that
the fine shall be paid by the parent or guardian of such young person as if it had been
a fine imposed upon the parent or guardian :

Provided that no order shall be made under this section unless—
{§) the parent or guardian has had an opportunity to appear before the Court and
heard ; .

(#%) the Court is satisfied that the offence was committed in furtherance of a move-
ment prejudicial to the public safety or peace;”

So it will be seen that we distinctly suggested that the burden of
proof should be on the prosecution. So long as the prosecution has not
proved that the offence was committed in furtherance of a movement
grejudicial to the public safety or peace, the Magistrate cannot impose the
fine on the parent.

Another safeguard is:

“The Court is satisfied that the parent or guardian has conduced to the commission
of the offence by neglecting to exercise due control over such young person.’’

This clause definitely and distinctly throws the burden of proof on the
prosecution before the parent or the guardian can be called upon to pay
the fine. It is the prosecution alone thdt must establish that the offence
was committed in furtherance of a movement and that the parent has not
done anything by which it can be said that he neglected his duties,
tespensibilities and obligations. We tried our best in the Committee to
throw this burden of proof on the prosecution, but to my surprise we
could not carry this point. I still press that if this improvement is not
made in the clause, I, for one, would like that the whole clause should he
deleted. It is no doubt a great encroachment upon the rights of the
guardian or parent and, in future, the prospective parent must be more
careful that he does not come within the operation of this clause. T think
it is also an encronchment against the commandments of God, ‘‘live and
multiply”’ and there is great danger in carrying out the instructions of
God. I submit that this should have no retrospective effect, but it should
be applied only to the future children and I hope that those who will
vote for the retention of this clause will do so with a full sense of
responsibility. I support the amendment.

Major Nawab Ahmad Nawaz Khan (Nominated Non-Official): I
oppose the amendment. Many Honourable Members do not realise the
necessity for this clause, because thev have had no personal experience.
In 1930, when the civil disobedience movement was started, some of the
lawyers in Dera Ismail Khan instigated the young children to take part
in this movement. There were processions and young children of six, seven,
or eight years of age went through the sfreets crying ‘‘Long live Revolution’’,
They did not say so in English, but they cried ‘‘Ingilab Zindabad’’.

Pandit Satyendra Nath Sen: Doer the Honourable Member deny that
there may be innocent guardians or parents?

Major Nawab Ahmad Nawaz Khan: I will come to that. Through
the bazaars it was very difficult for an official to paess. Batches of
children would crowd round motor cars and cry ‘‘todi bacha hai hai’’ and
“Inqilab Zindabad”. Naturally the men who felt insulted would not
beat the young children. On the Circular Road, ladies—European and
Anglo-Indian—were stopped by small children.

Pandit Satyendra Nath Sen: And the parents are linble.

', . .
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Major Nawab Ahmad Nawaz Khan: The Deputy Commissioner
invited Hindu and Muhammadan gentlemen and said: ‘“You are the
Leaders, and the City Fathers of this City, you had better exert your
influence’’. Many people came after two or three days and said they
could not exert any influence. This was the reply. Mr. Yog Raj, an
Extra Assistant Commissioner, was specially deputed to exert his influence
among the Rai Bahadurs and Rai Sahibs and the Hindu Congressite
members. After a few days’ efforts, he came and plainly told about the
wickedness of these people. They can stop these things, but they did not
intend to do so. Outwardly they come before you and tell you, they are all
with you, but when they go home, they tell their children to do as usual.
80, may I ask the Honourable Members, if tomorrow such a thing is
started in Delhi and passehgers are hooted, jeered, by small children,
what do vou propose to do.

Pandit Satyendra Nath Sen: Are we to meet these hypothetical cases?

Major Nawab Ahmad Nawaz Khan: Naturally we cannot send these
small children to jail; we cannot beat them so much as to make them
unconscious. We thought the teachers and other people would at leasb
tell the policemen the names of the fathers or mothers of these children,
and it was requested by both Hindu and Muhammadan gentlemen that
policemen should be allowed to slap or cane these boys. After four days,
the whole trouble stopped. I think, after all this sad and bad experience,
it is necessary that parents should be made responsible for these children.
I oppose the amendment,

The Honourable Mr. H. G. Haig (Home Member): Sir, T think it is
common ground on both sides of the House that children have been used
in this movement in a verv undesirable way. I think we all equally
deplore this use of children, this bringing of children into the political
movement. My Honourable friend, Mr. Lalchand Navalrai, has drawn &
very melancholy picture of indiscipline in the younger generation. In fact
he thinkg that indiscipline has gone so far that there is no remedy at all.
T shall return to that in o moment, but at this point I will merely say that
I cannot accept that extremely gloomy picture. But admittedly there is &
certain amount of indiscipline and steps have got to be taken to deal with
this problem.

An Honourable Member: With the children or with the parents?

The Honourable Mr. H, @. Halg: I am coming to that in a moment if
the Honourable Member will only exercise a little patience.

My Honourable friend, Pandit Ram Krishna Jha, while admitting and
deploring these conditions, suggested,—and T do not want to differ from
him,—that to some extent these conditions mav have arisen from s
defective systenf of education. For that he blameg Government. Govern-
ment are blamed alwavs and for everything; but T would just like to
remind him that for the last ten years  education has been a provincial
transferred subject and that, therefore, during that time one would hope
that the Honourable Member might have done something to effect the
improvements that he considers so desirable. But, Sir, the problem
canmot be dealt with merely by blaming either the Government or the
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responsible Ministries in the Provinces. We have a practical problem
which has got to be dealt with now. It is quite true~ that some
improvements in the educational system may gradually bring about a
change in the conditions, but we have to do something now.

Well, Sir, when children commit offences of this kind it is of course
possible to punish them. My Honourable friend, Mr. Thampan, suggested
that they should be punished by whipping. Well, Sir, we, the British
people, I think a great many of us, have a considerable belief in the utility
of corporal punishment on proper occasions.. But I do not think that on
the whole public opinion in thig country goes with us and I cannot help
feeling that if Mr. Thampan put up thig proposal before this House, he
would secure very little support from the Opposition Benches to the
suggestion that these children should be  whipped. What other
punishment remains? Imprisonment. Now,  surely, it is mosb
undesirable that young children should be sent to jail; I cannot imagine
anything more undesirable. Therefore, we are driven to give up the
attempt to find suitable punishment and we try instead to do what is
always far better and that is to prevent. How can these activities be
prevented? Our case is that they can be prevented by enforcing parental
responsibility. Honourable Members opposite suggest that parental
control has ceased to exist, that they are utterly powerless over their
children and that the children do precisely what they like. S8ir, if that
is the present state of affairs, it has clearly got to be remedied. It is a
deplorable social condition in any country, and some real effort has got to
be made to remedy it. And thig clause will do something to bring home
to parents that they have a responsibility for looking after their children;
and, I think, when they apply their minds to it, they will find that they
can control their children and that they are not so powerless as some
Honourable Memberg opposite suggest. Facts indeed bear out that
contention. At the beginning of the civil disobedience movement, this
nuisance from children was very serious. After this provision had been
introduced, it diminished in a most marked manner. We have had reports
from a number of Local Governments saying that as soon as this provision
was introduced, the nuisance from children decreased to a very marked
extent. Now, what had happened? Obviously the parents had applied
their minds to the problem and had been able to exercise control and
prevent their children taking part in these activities. That, Sir, is a very
full justification for thig provision. I oppose the amendment. ®

_ Mr. President (The Honourable Sir Ibrahim Rahimtoola): The question
ie:
“That clause 8 of the Bill be omitted.”

" The motion was negatived.

Mr. 8. O, Mitra: Sir, I beg to move:

“That in sub-clause (1) of clause 8 of the Bill, for the word ‘sixteen’ the word
‘fourteen’ be substituted.’’

My main ground is that due to climatic conditions in this country,
youths attain maturity much earlier than elsewhere and sometimes they
are precocious. So the age of sixteen is too high. Referring to the various
Children’s Acts, I find that.a child has been defined as a person below the
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age of 14 years. So if ib iv necessary to have a provision like this, at least
the age should not be sixteen years, but fourteen years. With these words,
I move my amendment.

Mx. N. B Gunfal (Bombay Central Division Non-Muhammadan Rural):
(Speaking in the vernacular, the Honourable Member supported the
amendment. )

The Monourable Mr, H. G, Haig: Sir, as the House is aware, there are
various precedents in local legislation for provisions of this nature, and, in
every case, the definition of young person is one who is under the age of
16. I think it i a very reasonable age limit to fix. We certainly do not
want young persons between the ages of 14 and 16 sent to jail. S8ir, I
oppose.

1 '

Mr, President (The Honourable Sir Ibrahim Rahimtoola): The question
is:

“That in sub-clause (i) of clause 8 of the Bill, for the word ‘sixteen’ the word
‘fourteen’ be substituted.”

The motion was negatived.

Mr. 8. 0. Mitra: Sir, I move:

‘“That in the Ezplanation to sub-clause (I) of clause 8 of the Bill, the words ‘the
charge of or’ be omitted.”

My purpose is that in the Ezplanation ‘‘guardian’’ has been defined to
inéluge any person who, in the opinion of the Court, has for the time being
the charge of or control over the offender. I think anybody who has

" control over the offender or the young person might be punished; but the

words ‘‘to have the mere charge of’’ are rather wide. It will be difficult
for the headmaster of & school, having hundreds of students who are
technically in his charge, if he has to pay the fines that might be inflicted
on the students of the school: it will be really an. impossibility. I think,
on these considerations, the words ‘‘the charge of or'" might be omitted,
and the only element that has to be considered in making the guardian
reﬁspo&mible for the conduct of his ward is when he has control over the
offender.

Mr. President (The Honourable Sir Ibrahim Rahimtoola): Amendment
moved : ‘

“That in the Ezplanation to sub-clause (I) of clause 8 of the Bill, the words ‘the -
charge of or' be omitted."

The Honourable 8ir Brojendra Mitter: Sir, this is a drafting point;
there is really not much substance in it and I refer my Honourable friend,
Mr. Mitra, to the English drafting. I know he has Stroud with him
(An Honourable Member: ‘‘Halsbury.”’), and if he will look at page 842,
‘‘guardian includes any person who, in the opinion of the Court, has for
the time being the charge of or control over the child’’. It is, as T said,

a drafting point and both these expressions have got definite meanings and
they ought to be there. -
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Mr, B. V. Jadhav: With all due deference, Sir, I may point out that
the word in the clause is not ‘‘guardian’’, but whether a person who is to be
fined for the offence committed by a young person is to be the person in
charge of or under whose control he is. And as the two persons,—one in
whose charge he is, and the person under whose control he is, may be two
different persons,—and, to be in charge of a boy merely makes the 'cls,use
penal, I think I ought to support the amendment moved by Mr. Mitra.

Mr, President (The Honourable Sir Ibrahim Rahimtoola): The question
is:

“That in the Baplanation to sub-clause (I) of clause 8 of the Bill, the words ‘the
charge of or’ be omitted.”

The motion was negatived.

Mr., Amar Nath Dutt (Burdwan Divisdon: Non-Muhammadan Rural):
Sir, I move the amendment that stands in my name, although from the
attitude of the Government it were better not to put in any amendment;
but only to register my protest and to show to the public at large the
attitude of the Government that I have put down the amendment. I know
full well that the Government will not accept any amendment whatever
to what they think ought to be the law of the land under the present
conditions. Still I move:

““That for sub-clause (2) of clause 8 of the Bill, the following be substituted :

‘(2) No such order shall be made if the young person is not under the control of
parent or guardian and maintained by such parent or guardian’.’

If T were to give reasons for the proposed amendment and attempt to
try to convince the House of the reasonableness of this amendment, I
think T would not take much time if they were really prepared to be
convinced and really prepared to accept any argument or listen to any
arguments on our side. As T have found from day to day that they will
not listen and it is useless and futile for us to advance any argument, I
shall refrain from doing so. But at the same time I submit that I do
move my amendment knowing it to be a forlorn cause and T do not expect
that the Government will accept even a reasonable amendment like mine.
If it were necessary I have not got that precious little book about which
my friend over there had a hit against me—he would not dare hit my
Honourable friend, Mr. S. C. Mitra—but he knows that he ean well hit
me often and about the precious little book of Sir John Salmond which
was read by the Honourable the Law Member the other day . . . .

Mr. K. Ahmed: Which volume?

Mr, Amar Nath Dutt: 1 have not got that book with me, nor do I care
to go through the book, because I know only such passages will be picked
up by the Honourable the Law Member which will support his own
argument and he would not care to look to the argument on the other
side. That is really the duty of an advocate; in fact, even after becoming
the chief law officer of the Crown, he has not forgotten that he was one
of the most brilliant advocates of the Calcutta Bar . . . . .

Mr. President (The Honourable Sir Ibrahim Rahimtoola): It is desirable
that the Honourable Member should come to the point.
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Mr. Amar Nath Dutt: 1t is to the point in this way: I do not like
to put in all the arguments in favour of my amendment knowing full well
that those will not be acceptable to them; be that as it may, since you
have asked me to advance some arguments, I shall do so. In the old
story in the fables, we kmow that the father of the lamb did some mischief
and that wag the charge against the lamb and, therefore, the lion devoured
the lamb. In this case, the process has been just reversed. It is not the
father who is the offender, but it is the son and, therefore, you must come
down upon the father. I have heard the Honourable the Home Member
while opposing the deletion of this clause and, I wonder, with all the
pious phrases and the way in which he tried to convince us, really he can
refuse to accept the amendment which T have submitted. He began by
saying that it was common ground that the children had been used in an
undesirable manner. I do not know where he found this common ground
that children had been used in an undesirable manner. I for one can say
that verv few children of responsible parents have been found to be so
used. That being so, T submit that it is not common ground, and it is
merely assuming things which do not exist.

Then, my Honourable friend a few minutes later contradicting himself
said that he would not accept the extremely gloomy picture drawn by my
friend, Mr. Jha, about the present day youths. I do not know which
of his statements should be accepted. If my friend really believes in the
first statement which he made, namely, that children had been used in
an undesirable manner, and if that is so, then certainly parents and
guardians have control over them, and they are being maintained by them.
So T say that they not merely control but also maintain them. One way
by which parents can punish their children and prevent them from going
wrong is by denving food and clothes. But it is also a fact that children
sometimes go astray and parents have no control over them, and so T have
used the words:

“no such order shall be made when the young person is not under the control of the
parent or guardian and maintained by him.”

If the Goverument were reasonable, I am sure they will not hesitate to
accept this amendment. The Honourable Member accused us and said
that the Government was always blamed by this side. I submit that
they blamed sometimes unjustly, it may be, but mostly they are blamed
for “their unjust and unjustifiable acts. This is one of the instances in
which you inflict vicarious punishment on the father for the sin of begetting
a 8on.

Then, Sir, I would not refer to a casual remark of his when he said
that during the last ten years education has been a transferred subject.
We all know that, but, I am sure, he will not deny that the effect of the
system of education that has been introduced into this country, the
modern ideal, especially the ideas of communism, socialism and
Bolshevism, all these are imported from the west—is really deplorable.
In this land of ours, which is the home of ancient ecivilization and culture,
certainly such wild dreams and wild ideas never existed, and I challenge my
friend to point out to any scripture of the Hindus and the Muslims alike
which advocates such wild ideas or theories as those advocated by Lennin
and others. In fact, if you had not interfered with our civilisation and,
if vou had not imposed your cwn ideas upon us with a view to producing
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o few clerks under you to serve you and help your administration, I think
this class of youth about whom you complain now would not have been
produced, and so it does not lie in your mouth to blame us.

Sir, I am really grateful to the Honourable the Home Member for
the sentiment he expressed, because he said that in the matter of whipping
public opinion will not favour it. Here we are really glad to find that
the Honourable tlie Home Member is paying a homage to public opinior,
and if he really pays such homage to public opinion, I do not think he will
hesitate to accept this amendment.

Then, Sir, my friend also spoke of the deplorable social condition which
he suid was respounsible for all this trouble. I say, it is not merely the
deplorable social condition, but it is also the deplorable political and
economic condition for which you are responsible . .

Mr, President (The Honourable Sir Ibrahim TRahimtoolaj: Order,
order.

Mr. Amar Nath Dutt: No, Sir, not you (Laughter), because you are
also a victim like myself. I meapn the Government which are responsible
for our present political and economic condition. This is neither the place
mor the oceasion to discuss that aspect of the matter. Here I am in the
position of an advocate or an appellant before the Government to lessen
the rigours of that Draconian law, and I do once more appesl, and I hope
Government wil] accept this amendment.

Mr. B. V. Jadhav: Sir, I think equity will induce Government to
accept this amendment. I support it.

The Honourable Sir Brojendra Mitter: Sir, what my Honourable
friend, Mr. Amar Nath Dutt, is seeking to do is to give a new definition
to ‘‘guardian’’. His definition has two elements, control and maintenance.
8ir, it is a risky business to play with drafting which has been recogniset
m Statutes for many years without causing any difficulty or confusion.
As I pointed out a short while ago, the definition of ‘‘guardian’’ in the
Bill has been taken from the English law. It has been on the Statute-
book for many years and it has given no trouble. Sir, I shall now show
how my Honourable friend’s definition would lead to absurdities. I
mean no offence. Supposing there is a child or & young person, whose
home is in Burdwan. His father lives in Burdwan and he sends that
child to Calcutta for education, and the child lives with the father’s
brother in Calcutta, under the control of the latter. The father month
by month sends Rs. 50 to his brother for the maintenance of the child.
There the unole has got the control, but the child is being maintained
by the father. If my friend’s definition is accepted, there must be both
control and maintenance. In that case, the uncle would be excluded,
although he has got the control, because the child is being maintained
by the father. My friend’s definition would certainly exclude the uncle,
whom we want to get at. His definition is: ‘“No such order shall be
made if the young person is not under the control of parent or guardian
and maintained by such parent or guardian’. It js conjunctive. That
will defeat the purpose of this clause, because in this case we want to
enforce that guardianship authority is exercised by the uncle under whose
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care and contro] the child is living in Caloutts. - But under my Honour-
able friend’s amendment that uncle would be immune. That is the
absurdity which I wanted to point out. Sir, I oppose the amendment.

Mr, Preaident (The Honourable Sir Ibrahim Rahimtoola): The question
is:

“That for sub-clause (2) of clause 8 of the Bill, the following be substituted :

‘(9) No such order shall be made if the young person is mot under the control af

)

parent or guardian and maintained by such parent or guardian’.
i

The motion was negatived.

Mr, Lalchand Navalrai: I mover

“That in sub-clause (2) of clause 8 of the Bill, the words ‘satisfies the Court that
he’ be omitted.”

Sub-clause (2), as it now stands, reads as follows:

‘‘Before making an order .under this section, the Court shall give the parent or
uardian. . . and no such order shall be made if the parent or guardian satisfies the
ourt that he has not conduced to the commission of the offence. . .”’

If the words ‘‘satisfies the Court that he’’ are taken away, the clause
would read as follows:

‘. .. no such order shall be made if the parent or guardian has not conduced to the
commisgion of the offence. . .”

If the words proposed are taken away, it will be upon the prosecution
to prove that the parent or guardian has not conduced to the commission
of the offence. I am only asking that the fundamental principle that
burden of proof should always be on the prosecution should be maintained.
The present clause is an un-British law and I want to make it British by
the deletion of these words. ‘

Mr, T. N. Ramakrishna Reddi (Madras ceded Districts and Chittoor:
Non-Muhammadan Rural): I support this amendment. In this case ib
is not the offender that has to pay the fine. You are asking the parent or
guardian to pay the fine, and that parent or guardian has not committed
the offence himself. So the durden of proof must be on the
prosecution that such = parent or guardian had a hand in the
commission of the crime by the boy. What is the quantum of proof
that is expected by the Government that the parent or guardian has to
prove that he had no hand in the commission of this crime? The Courts
will come with a determination that the boy has committed the crime,
and any amount of proof by the parent will not avail them. For the
last so many days we are trying by moving amendment after amendment,
some very reasonable, to convince the Government to accept at least some
amendments. They have come with a determination not to accept any
amendment, and that will be exactly the position in regard to the Court.
Though the parent has proved that he had absolutely no hand and that
he was not at all in the know of what the boy had done, in spite of that,
the Court will say, ‘“No, no, without your connivance the boy would nob
have committed the crime’’. 8o, it is impossible for any guardian to
prove that he was not responsible for the crime and it is no use simply
asking the guardian that he should satisfy the Court that he has nob
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conduced to the commission of the crime. This is a case of vicarious:
suffering and hence the burden must always be on the prosecution to prove
that the guardian had conduced tc the commission of the crime. I beg
to support the amendment.

Mr. 8. 0. 8en (Bengal National Chamber of Commerce: Indian
Commerce): I support this amendment. In the Select Committes, we
had a long discussion over this clause on whom the onus will lie. Precedent
after precedent was cited. The Bengal Act, Bombay Act, C. P. Act, and
Madrag Act were also cited. They were all in one way and the clause,
as drafted by the Select Committee, was put before the Select Committee
which also shows that the onus wes on the prosecution. But somehow
or other that was subsequently changed and we now find the clause as
it is now here. I will refer you to the Bengal Children’s Act. There it
8ay8:

., . unless the Court is satisfied that the parent or guardian cannot be found or
that he has not conduced to the commission of the offence by neglecting. . .”

That has been improved here by stating ‘‘unless the parent or guardian
satigfies the Court that he has not conduced to the commission of the-
offence . . . . There the Court is to be satisfied; and here the
onus is expressly put on the guardian to satisfy the Court that he has
not conduced. Under these circumstances, I submit that the amendment
which bhas been moved is in conformity with all the local
Acts which are now in existence and also the English Act to which
the learned Law Member referred in this House. I, therefore, support
the amendment.

The Honourable Sir Brojendra Mitter: I hope the House will bear with
me if I deal with this matter of onus in some detail. From the debate I
gather that there is a good deal of confusion of ideas with regard to thi=
question of onus. It is undoubtedly the law that onus in the first
instance must be on the prosecution. It is also an accepted principle
of the law of evidence that ordinarily the onus of proving the negative
should not be imposed upon any party. But as Honourable Members
are aware, all these principles are subject to exceptions and I shall come
to the exceptions when I deal with the question of proving the negative.
My learned friend. Mr. Lalchand Navalrai, as well as my learned friend,
Mr. Sen, assumed that under the Children’s Act the onus is upon the
prosecution. T shall show that it is not so. The Children’s Act says this:

“Unless the Court is satisfied that the parent or guardian cannot be found or that
he has not conduced to the commission of the offence.”

8ir, the Court hae to be satisfied that the parent or guardian has not
conduced to the commission of the offence. Very well. Who is to satisfy
the Court? The test is this. The onus is on the party who would fail if
no evidence were given. Bupposing the prosecution gives no evidence:
as regards the parent’s conduct and the parent also gives no evidence,
then the Court is not satisfied one way or the other. Therefore, if no
evidence is given, the parent loses. (Interruption by Mr. Lalchand
Navalrai)) If you will kindly allow me to go on, I shall make the point
perfectly clear. In section 102 of the Evidence Act, it is laid down that
the burden of proof in a suit or proceeding lies on that person who would
fail if no evidence at all were given on either side. Now, in this case,
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what happens? The prosecution succeeds in establishing the guilt of
the child. The child is fined and the prosecution further satisfies the
Court that the offence was committed in furtherance of the civil
disobedience movement. The onus of all this was upon the prosecution.
If the Court is satisfied, then the Court says, this ig a case in which
‘the fine will be recovered from the father,” The prosecution gives no
other evidence. The father gives no other evidence. What happens?
The father has to pay. In the absence of evidence, the father fails and
it follows that the onus i on the father. Sir, that is the law in the
Children’s Act despite what my friend, Mr, Navalrai, said: ‘‘Unless the

Court is satisfied that the parent or guardian has not conduced to the
commission of the offence.”’

Mr. 8. C. Sen: Why not put the phraseology in that form?

The Honourable 8ir Brojendra Mitter: That is another matter. I am
dealing with one of your fallacies. I shall deal with the second fallacy
now. I have shown that we are doing nothing extraordinary or in variance
with the Children’s Act. Then comes the question—on whom should the
onus be placed? I say, the onus ought tn be placed upon the parent, or
guardian. Here comes this question of proving the negative. I shall
draw the attention of the House tn a passnge in Woodrofie’s standard
work on Evidence. I suppose even my friend, Mr. Amar Nath Dutt, will
-accept the authority of that book. At page 739, T am reading from the
8th Edition, it says this:

““As already observed. the first exception to the general rule that the burden of
‘proof rests with the party who asserts the substantial affirmative is that it does not
apply where there is a primd facie presumption one way or the other.”

That is one exception. T am not now dealing with that particular
exception of presumption. The obvious illustration of that is this. A
man is found in possession of goods recently stolen. The onus is upon
‘him to show that his possession is not guilty possession. That is an
illustration of this presumption. The second exception is relevant to
the present guestion. That, exception to the above named general rule is
stated in section 108 of the Evidence Act, namely, that where the subject
matter of the allegation lies peculiarly within the knowledge of one of the
parties, that party has to prove it whether it be of an affirmative or &
negative character, and even though there be a presumption of law in its
favour. As regards the quantum of parental control which is being
-exercised over a child, who has got peculiar knowledge of that fact—the
Government or the father himself? It is within the peculiar knowledge
cf the father or guardian what amount of control is being exercised over
‘the child. That heing so, the onus of proving is upon the parent of the
child. Section 106 of the Evidence Act says this:

“When any fact is especially within the knowledge of any person, the burden of
proving that fact is uwpon him."

Whether it is an affirmative or a negative does not matter. In this
‘case what has got to be proved is that on account of the absence of
parental control, the child has gone astray. That is the issue hefore the
‘Court. The Court says: ‘‘Well, here is your child who has been fined
and you ought to pay the fine, unless vou can show that the child was
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not under your control or you have some other excuse'’. The person
who has to prove excuse must have the onus upon him, the excuse being
that the child was not under his control, that he lived in a distant place
under the care of somebody else or whatever the excuse may be. I have
shown that this is the law in the Children’s Act and that ought to bs
the law in any Act. What we have provided for is this, that the parent
or guardian can satisfy the Court that he has not conduced to the com-
mission of the offence. The prosecution does not know what the relation
between the father and the son is. Sir, the prosecution has to prove two
things, fitst, that the offence has been committed in furtherance of an
objectionable movement. That the prosecution must prove before the
parent can be called upon to pay the fine and the prosecution must also
show that the offence committed is such that fine is the appropriate
punishment. It is only when these two requirements are satisfied, that
the parent can be called upon to pay. When the parent is called upon to
pay, he can come to the Court and prove that he has not conduced to the
commission of the offence by any negligence on his part. That is within
his knowledge. He alone can prove it. He can prove further that the
offence for which he has been called upon to pay was not committed in
furtherance of an illegal movement. We have given the parent two
defences. One defence is that he was not guilty of any negli-
gence, and the second defence is that the offence was not in
furtherance of any such movement. Sir, where is the objection, either
in theorv or in law or in common sense to this provision? We have
considerably modified the provisions of the Children’s Acts and that was
in deference to the wishes of the Members . . . . .

A ll;r 8. 0. Sen: How have you modified the provisions of the Children’s
cts?

The Honourable Sir Brojendra Mitter: The point raised by my
Honourable friend is not strictly pertinent to the amendment before us,
but still T shall answer him.  Sir, under the Children’s Acts, all that is
necessary for calling upon the parent to pay is that the young person is
convicted of an offence punishable with fine. That offence need have
no connection with an illegal movement. Now, we have restricted this
clause to offences in furtherance of illegal movements. That is a material
modification. Under the Children’s Acts, whenever a child is fined, the
parent can be called upon, but here we say, ‘‘a parent can be called upon
to pay only if the offence was committed in furtherance of—(not even
in connection with)—an illegal movement’’. Is not that a modification
and a substantial modification?

Mr. 8. 0. 8en: That was already in the Ordinance,

‘The Honourable Sir Brojendra Mitter: What is the relevancy of that
remark? If my Honourable friend thinks he will annoy me, he will fail
in that. 8ir, so far as onus is concerned, the onus was on the parent
in the Children's Acts, and the onus is on the parent under this clause.
I oppose the amendment. )

Mr; President (The Honourable Sir Ibrahim Rahimtoola): The
question is:

““That in sub-clause (2) of clause 8 of the Bill, the words ‘satisfies the Court that
he' be omitted.” :

“  The motion was negatived.

1 pM.
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Mr. K. P. Thampan: Sir, I move:

“That in sub-clause (2) of clause 8 of the Bill, after the words ‘to control the
offender’ the words ‘or that the offender was not in his charge at the time of the
- commission of the offence’ be inserted.”

Sir, the object of my amendment is obvious. I want to extend the
scope of the exception a little further, and that a guardian who has not
got the offender in his charge at the time of the commission of the offence
should not be liable to the punishment. Sir, the Honourable the Law
Member, in reply to amendment No. 69, moved by my Honourable friend,
Mr. Amar Nath Dutt, said that the word ‘‘guardianship’’ postulated two
things: ‘‘the liability to maintain, and also the liability to control’’. Sir,
my difficulty arises out of that explanation; otherwise I should not have
cared to move this amendment after the disposal of my friend, Mr. Amar
Nath Dutt’s amendment. Now, in my part of the country, under the
Marumakkathayam and Aliyasantanam laws, the legal guardian of a
boy is his uncle. Thus my sons’ guardiang are their uncles. (4n Honour-
able Member: ‘‘Not the father?”’) No. Now the boy of course lives.
with me or in the hostel and not in the Tarawad or uncle’s house, because
under modern conditions wife and children generally live with the husband
and the father of the children. The uncle or legal guardian never main-
tains nor controls them. Of course, legally they are entitled to maintenance

from the Tarawad, but very few give it, and cases for maintenance are
instituted . . . . ’

Sir Muhammad Yakub (Rohilkund and Kumaon Divisions: Muham-
madan Rural): Then mend your own ways.

Mr, 8. 0. Mitra: Yes, mend vour own nose first.

Mr. K. P. Thampan: What I mean to say is that so far as the parent
or father with whom the children live is concerned, there is neither the
liability to maintain nor the legal control which the Honourable the Law
Member thinks the guardians have. So what I wish to say is that unless
this clause is explained further and guardians in the circumstances
mentioned are excluded from the scope of the clause, there will be trouble.
Sir, I move.

The Honourable Sir Brofendra Mitter: Sir, I think my Honourable
friend, Mr. Thampan’s apprehension is not well-founded. If you look to
the definition of the word ‘‘guardian’’, it includes ‘‘any person who, in
the opinion of the Court, has for the time being the charge of or control
over the offender’’. It is a question not of legal guardianship at all; we
are talking of guardianship in fact,—that is one who has got the control
of the child, who can control the movements of the child. We are not
thinking of the legal right of guardianship.

Mr. K. P. Thampan: Then my trouble is more fancied than real?

The Honourable Sir Brojendra Mitter: I should think so. Then,
further, in the defence that has been given under sub-clause (2),.1f the
parent or guardian can satisfy the Court that he has not been negligen

and when there is no duty, there cannot be any negligence . . . .

Mr. X. P. Thampan: Sir, under ‘our Marumakkathayam law, the
uncle is the legal guardian.
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The Honourable Sir Brojendra Mitter: What I mean to say is that if
the child remains under the care and custody of A—B may be the legal
guardian, but we are dealing with A under whose care and control the
child was living when he committed the offence—then A has to satisfy
the Court that he has not been negligent. We are dealing with the
de facto guardian, not the de jure guardian and that is quite clear from
the definition of the word ‘‘guardian’’. We never used the words ‘‘legal
guardian’’.

Mr. President (The Honourable Sir Ibrahim Rahimtoola): The question
is:

““That in sub-clause (2) of clause 8 of the Bill, after the words ‘te oontrol the
offender’ the words ‘or that the offender was not in his charge at the time of the
commission of the offence’ be omitted.’ .

The motion was negatived.

Mr. 8. @. Jog: Sir, the amendment which stands in my name
substantially aims at the same object which my friend, Mr, Lalchand
Navalrai, has in view, but in a different way. The amendment runs thus:

“That in sub-clause (2) of clause 8 of the Bill, for all the words octurring after the
‘words ‘to control the offender, or’ the following be substituted :

. ‘until the Court is satisfied that the offence was committed in furtherance of a
movement prejudicial to the public safety or peace’.’”

While making my speech in support of the amendment to delete the clause,
I made my position perfectly clear as regards the burden of proof. The
Honourable the Law Member charged this side of the House with & little
confusion us regards the legal aspect of the point of burden of proof. So
far as the other point is concerned, numely, that the parent has not taken
due care or has neglected his ward, to that extent 1 feel inclined to concede
that the section quoted by him is right. When the offence is in the
knowledge of a party, then in that case the burden of praof lies on the
party who is in possession of that particular knowledge. But as regards the
other point, I should like to make the position clear. When the case goes
on against the child the element of offence, so far as the child is concerned,
is not that the particular offence with which he is charged was committed
in furtherance of a movement which affected the public peace, etec. That
element is not necessary to prove so far as the liability of the child is
concerned, but when you want to hold the parent responsible for the fine
imposed upon the child, then a further element is incorporated. If the
offence for which the child is charged is done in furtherance of a movement
which is prejudicial to the public peace and safety, then in that case alone
the responsibility and the liability attaches to the parent. He is held
responsible, because the child has committed a certain offence which is
positively in furtherance of a movement which affects the public safety.
That is a condition precedent in order to make the parent liable to pay the
fine. Is it not necessary, is it not incumbent on the prosecution to prove
that before the liability of the parent is established, that particular element
ought to be proved against him? How can the Honourable Member say
that this fact is particularly within the knowledge of the guardian, so that
when the guardian comes forward, it is for him to raise-that point by way
of defence or by way of exemption that the offence was not committed in
furtherance of a movement prejudicial to public safety or peace. I think
it is doing the thing in a wrong way. The confusion, so far as this
particular point is concerned, I submit, is not on this side of the House,
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but it is more with the Honourable the Law Member. Before attaching
the liability to the parent, the prosecution must establish that the offence
with which the child is-charged was committed in furtherance of a move-
ment prejudicial to the public safety and, therefore, the parent is responsible
to pay the fine. I can concede that the fact that the child was fined need
not be proved, because we can take it for granted that the child was fined, but
there is a further element which is essential for imposing or fixing the
hebility to the parent.

Under these circumstances, I submit that the prosecution must prove that
fact and in that case the burden of proof must lie with the prosecution. To
that extent, I submit, that the wording of sub-clause (2) must undergo
a change. I have already explained what transpired in the Select
Committee. We press for it. Not only that, but we had a draft on the
lines I have suggested in which it was distinctly said that the prosecution
must prove that the offence was committed in furtherance of a movement
prejudicial to the public peace. So far as the other element is con-
cerned, namely, that the parent should take the proper care of the child,
etc., that bugden should lie on the parent.

Mr, President (The Honourable Sir Ibrahim Rahimtoola): Amendment
moved :

“That in sub-clause (2) of clause 8 of the Bili, for all the words occurring after the
words ‘to control the offender, or' the following be substituted :

‘until the Court is satisfted that the offence was committed in furtherance of a
movement prejudicial to the public safety or peace’.”

‘The Honourable Sir Brojendra Mitter: Sir, if I have understood my
learned friend, Mr. Jog, correctly, his point is that the fact that the offence
was committed in furtherance of an illegal movement should be proved by
the prosecution before the parent or guardian can be called upon to pay
the fine. Sir, under sub-clause (1), the onus is upon the prosecution. Sub-
clause (I) says this:

“Where any young person, under the age of sixteen years, is convicted by any

Court of an offence which, in the opinion of the Court, has been committed in
furtherance of a movement prejudicial to the public safety or peace.’”

Sir, unless the prosecution can prove that the offence was committed in
furtherance of an illegal movement, this clause does not come into play.
Therefore, under sub-clause (1), the onus is upon the prosecution. Why
my learned friend, Mr. Jog, thinks that the onus is not on the prosecution,
1 cannot understand. It is only when the prosecution has satisfied the
Court that the offence was committed in furtherance of an illegal movement
that the Court can ask the parent to pay the fine.,

Mr. 8, 0. 8en: Sir, there is a sipnilar amendment standing in my name
also. ‘

Mr. President (The Honourable 8ir Ibrahim Rahimtoola): The Honour-
able Member is entitled to speak and the Chair has called upon him to
do so.,

Mr. 8, 0. Sen: Sir, we had a full discussion about this matter in the
Select Committee and I then pointed out that the onus ought to be on
the prosecution to prove that the offence was committed in furtheranece
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»f a movement as mentioned in this clause. The Honourable the Law
Member has now referred to the earlier portion of this clause, namely,
sub-clause (1), where it is said :

“Where any young person, under the age of sixteen years, is convicted by any
Court of an offence which, in the opinion of the Court, has been committed im
furtherance of a movement prejudicial to the public safety or peace.’”

Now, Sir, before the Court can order or before the Court can call upon.
the parent to appear before it, the Court' must be satisfled upon ez parte
evidence given in the absence of the guardian. A guardian does not come
in until he is bemng called upon to come before the Court to show cause,.
whatever it is. Therefore, the onus, even in the presence of the guardian,
ought to be on the prosecution to prove as against the guardian, in his-
presence, the affirmative that the offence has been committed in further--
ance of such object. How is the onus discharged? On the other hand,.
sub-clause (2) says:

‘‘before making an order under this section, the Court shall give the parent or
guardian an opportunity to appear and be heard, and no such order shall be made if
the parent or guardian satisfies the Court that he has not conduced to the commission.

of the offence by neglecting to control the offender, or that the offence was not
committed in furtherance of a movement prejudicial to the public safety or peace.”

How is the onus then on the prosecution? Whatever the Magistrate may
say, it has upon ex parte evidence not taken before the parent. The sentence-
.f fine is there, the fine against son, and the parent is then called upon to-
pay as if he is the guilty person and, therefore, the onus must be on the
prosecution to bring home the guilt to the parent, namely, that the offence
was committed in furtherance ‘of an illegal object. I, therefore, say that
the amendment moved by Mr. Jog is perfectly in order, and the Honour-
able the Law Member admitted a few minutes ago that the onus was
on the prosecution to prove this fact. But this is ex parte, it is in the-
absence of the accused. Is that a proper discharge of the onus? The
Law Member states that when the guardian is called upon to pay there
would be two issues. Firstly, the committal of the offence, and secoudly,
that the offence has been committed in furtherance of this object. These are-
to be proved by the prosecution. Thereafter, he said. if the parent wanted
to get rid of his liability, he must disprove the presumption of parental
control, the onus to disprove is on the parent himself. We want all these
things to be clearly put. That is the object of the amendment.

The Honourable Mr. H. &. Haig: Sir, my Honourable friend, Mr. Sen,
has developed apparently a very learned argument, but the point, as far
as I understand it, is perfectly simple. It is provided in sub-clause (I)
of this clause that if in the opinion of the Court un offence has been
committed in furtherance of a movement prejudicial to the public safety
or peace, the Court'may order that the fine should be paid by the parent
or the guardian, that is to say, the Court must have certain definite
reasons put forward by the prosecution for coming to that conclusion, but
before reaching its final conclusion and when merely a primd facie case
has been established, it is nrovided that the Court before making its order
should give the parent or the guardian an opportunity to appear and rebut
.that presumption. That appears to me to meet in every way the require-
ments of justice. T oppose the amendment.
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Mr. President (The Honourable Sir Ibrahim Rahimtoola): The question
is:

“That in sub-clause (2) of clause 8 of the Bill, for all the words occurring after the
words ‘to control the offender, or’' the following be substituted :

‘until the Court is satisfied that the offence was commit‘ted in furtherance of a
movement prejudicial to the public safety or peace’.’

The motion was negatived.

Mr. President (The Honourable Sir Ibrahim Rahimtcola): The question
is:
“‘That _clause 8 stand part of the Bill.”

The motion was adopted.
Clause 8 was added to the Bill.

The Assembly then adjourned for Lunch till Thirty-Five Minutes
Past Two of the Clock.

The Assembly re-assembled after Lunch at Thirty-Five Minutes Past

Two of the Clock, Mr. President (The Honourable Sir Ibra.hlm Rahimtoola)
in the Chair.

Mr, President (The Honourable Sir Ibrahim Rahimtoola): Clause 9.

Mr. 8. O. Mitra: Sir, I beg to move:
“That clause 9 of the Bill be omitted.”

‘One could understand the anxiety of Government to punish a man whe
was trying to do some mischief. When a man is found guilty, the Courts
will no doubt inflict adequate punishment, but why should the ordinary
procedure laid down for trial of cases be departed from? There are four
parts in this clause. In the first sub-clause, trial is confined to the
Court of a Presidency Magistrate or a Magistrate of the first class. It
may be said that it is a precautionary measure and only experienced and
able Magistrates should try these cases. But I find that, as a matter
of practice, it cuts the other way also. If these petty cases are brought
‘before second class or third class Magistrates, whose power to inflict severe
punishments is limited, there is some chance of the offences being visited
with lighter punishments. 8o, why should there be this provision that
for these minor offences the trial should be confined to Magistrates who
can inflict heavier pumshments‘? Sub-clause (i) says that an offence
punishable under section 2, 8, 5, 6 or 7 shall be cognizable by the pohce
As regards section 2, whleh deals with dissuasion from enlistment in the
Military, Naval or Alr Forces or even as regards section 8 which deals
with tampering with public servants, T have not much to say. But as
to the other three sections, T do not see why it should be cogmnb]e by
the police. It means that the police, even under these sections, will arrest
without warrant. Section 5 is dissemination of the contents of a proseribed
ibook, section @ is dissemination of false rumours and section 7 is picketing.
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In these cases 1 do not see why there should be arrest by the police
without warrant and why this provision has beeri specially made. In
sub-clause (iii), it is said that an offence punishable under section 4, that
is, boycott of public servants, shall be an offence in which a warrant shall
ordinarily issue in the first instance. If it is not with the purpose of
prejudieing the mind of the Mugistrate that Government are anxious to
secure a conviction. why is there this special provision that warrants shall
ordinarily issue? It should be left to the Magistrate to issue a summons
or a warrant. And now the fourth sub-clnuse says that an offence punish-
able under section 7, that is, the picketing section, ghall be non-bailable.
It is nobody's’case that the civil disobedience people or the Congress
people are anxious to escape trial or conviction. Bo I do not see why it
should be particularly made non-bailable. For all these reasons I think
there is no special case made why in this emergency legislation the ordinary
criminal procedure should not be followed. Sir, T move the deletion of
this whole clause as T think it is unnecessary.

Mr. B. V. Jadhav: Sir, I support the améndment.

Mr. N. R. Gunjal: (Speaking in the 'Vernacular, the Honourable
Member supported the amendment.) '

The Honourable Mr. H. @G. Haig: BSir, it hus been said in the course
of these debates that it is difficult to please the Opposition. We had an
illustration of that yesterday when the Opposition criticised very severely
the Explanation to clause 7, and then, when we said, by all means delete
“it, they preferred to retain it. Now, in the same way, with reference to
the first sub-clause of this clause, in the debates in Simlu, a great point
was made of the fact that these new offences,—some of them requiring
careful examination and discrimination,—were triable by Magistrates of
any class. We met that criticism, and provided that they should be
triable only by Magistrates of the first class, only to find my Honourable
friend, Mr. Mitra, criticising us on another ground. It is obvious that
we can do nothing which will satisfy all sections of the Opposition. With
regard to sub-clause (if), these are offences the continued commission of
which it is most important to put a stop to, and for that reason, in order
that the powers can be really effective, it is most important that the
offences should be made cognisable by the police, Take for instance the
case of picketing. If the police are not able to arrest the picketer, it is
very difficult for them to take effective action to stop picketing. With
regard to sub-clause (iif), owing to the special nature of the offence of
_boycotting, we have provided a special procedure so that a Court should
not take cognizance of an offence unless upon complaint made by due
authority. That makes it impossible for the offence to be cognisable.
But the offence in itself is a serious offence and T submit that it is entirely
justifiable that when the complaint is duly authorised, a warrant should
issue. And, finally, sub-clause (iv) makes the offence of picketing non-
bailable. There, again, if the picketer immediately he was arrested could
offer bail and go on with his pickefing, it would make the task of the police
o difficult one. Sir, T oppose the amendment.

Mr. President (The Honourable 8ir Tbrahim Rahimtoola): The question
is:

“That clause 9 of the Bill be omitted.”

The motion was negatived.
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Mr, Lalchand Navalrai: Sir, I move: -
*“That in part (i) of clause 9 of the Bill, the figures ‘2, 3, 6"’ be omitted.”

Figure 2 refers to clause 2 which relates to dissuasion from enlistment,
clause 8 refers to tampering with public servants and clause 6 refers to
the dissemination of false rumours. My amendment aims at requesting
that offences under these three clauses should not be made cognisable.
During the debate on this, the Honourable the Home Member said that if
these offences were not left to the police to be dealt with as cognisable,
false or malicious complaints might be made by particular persons out of
grudge. Now, my reply to that is very clear. If a complaint is made by &
private man which is false or frivolous, the first opportunity for the
Magistrate before whom the complaint will be lodged, will be to follow
the procedure of satisfying himself whether the complaint is true or false
by examining the complainant under section 200 of the Criminal Procedure
Code; and then, later on, if he finds that it is false or frivolous, he can
fine such a man under section 250, Criminal Procedure Code. In a like
manner there is a section in the Indian Penal Code—section 211—under
which a man can be prosecuted and punished for making a false complaint.
So these are the safeguards already and, therefore, it will on the contrary
be easier for private complaints being made to the police out of grudge.
It is hardly expected that the police officer would satisfy himself in such
away as to be sure that the complaint is not false. The second ground,
in my submission, with regard to this, is that these offences are made very
heinous and very drastic, and they are of a novel character. I think it
is for the first time that the Legislature is making laws like this: of course
we know that laws like this have been in this countrv under the Ordinances,
but that is a different question altogether. When the matter comes now
before a responsible Legislature to consider whether they should give
sanction to these offences, at any rate it lies very heavily upon this House
to consider whether any safeguards which are reasonable should be put or
not. Then, my third reason is that I find that more serious offences when
actually committed—here only attempts or fears are made punishable,—
against public servants are non-cognisable and bailable. I would only
refer to Chapter X of the Indian Penal Code which comprises of offences
committed against public servants. 1 find section 186—obstructing a
public servant in the discharge of his public functions—is not cognisable
and bailable. Then, again, the next section 187 deals with omission to
assist a public servant when bound by law to give assistance, a much more
serious offence. Thir is also non-cognisable and bailable. Then we have
wilful neglect to aid a public servant for the purpose of execution of
process and disobedience of an order lawfully promulgated by a public
servant if such disobedience causes obstruction, annoyance or injury to a
person lawfullv employed, and then threatening a public servant with
injury to him or to one in whom he is interested, and then threat of injury
to induce a person to refrain from applying for protection to a public
servant—these are all offences more heinous; vet they are all bailable
and pon-cognisable. Thus there is absolutely no reason why the offences
under the clauses of this Bill should be made cognisable.

l;. President (The Honourable Sir Tbrahim Rahimtoola): Amendment
moved :

“That in part (i) of clause 8 of the Bill, the figures 2, 3, 6" be omitted.”
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The Honourable Mr. H. G. Haig: Sir, I have already by anticipation
dealt generally with the points made in this amendment. The general
answer to the contentions of the Honourable Member, Mr. Lalchand
Navalrai, is that these are all offences the immediate stoppage of which is
very essential and, unless the offence is made cognisable, it is not easy
to provide an effective and immediate deterrent to its continuance. In
regard to some of the sections of the Penal Code which the Honourable
Member suggested were of a somewhat similar character and were now
non-cognisable and bailable, I would invite his attention, if he is at all
concerned with our lack of consistency, to the next clause, clause 10, and
he will find many of them included there. 8ir, I oppose the amendment.

Mr, President (The Honourable Sir Ibrahim Rahimtoola): The question
is: '
“That in part (i5) of clause 9 of the Bill, the figures ‘2, 3, 6’ be omitted."”

-

The motion was negatived.

Mr. 8. 0. Mitra: Sir, I move:
‘“That Part IV of clause 9 of the Bill be omitted.”’

Clause 4 deals with an offence punishable under section 7. By this
emergency legislation we are creating new offences. Clause 7 deals with
picketing, and in future even peaceful picketing will be prohibited. There-
fore, there is no reason why this offence should be made non-bailable. As
I have said previously, it is very unlikely that offenders will try to escape,
and there is no reason why section 7 should be made non-bailable.

Mr. B. V, Jadhav: Sir, I rise to support this amendment. When the
.previous amendment was moved by my friend, Mr. Mitra, for the dele-
tion of the whole clause, the Honourable the Home Member dealt with
the various sub-clauses of this clause and said that in order to stop picket-
ing, the offence should be made non-bailable. I do not think it is neces-
sary to make this offence non-bailable, because when a picketer is
arrested by a policeman, he has to be taken to the nearest police station,
because the policeman cannot afford to accept bail at the place where the
man ig arrested, and, therefore, the offender will have to be taken to the
nearest police station and there the bail has to be arranged, and, in the
ordinary course, it will take some time. Therefore, the fear that is enter-
tained that the same man will offer himself for picketing and thus create
an interminable amount of work for the police is without foundation.
The maximum punishment for this offence is only six months, and, there-
fore, such an offence does not deserve to be made non-bailable. I,
therefore, heartily support this amendment.

Raja Bahadur @, Krishnamachariar (Tanjore cum Trichinopoly : Non-
Muhammadan Rural): Sir, T wish to say only very few words in
o support of this amendment. It has been held in all the
High Courty that the only criterion upon which an offence should be
declared bailable or non-bailable, the only standard on which a person,
even though arrested for a non-bailable offence, should be released on bail
or not is v_vlgether he would appear at the trial and stand it. That is the
only condition on which the Courts say they would either grant bail or

cof

8pM.
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refuse it. Now, whatever may be said in favour: of or against these
picketers, one thing is clearly declared by them, that is, they are not the
people to run away. They cometo the Courts and starid their trial. The
trying Magistrates ask them if’ they have anything to say.” They .sav
“No’". "They make no defence; they do not trouble the police or the Courts
by any elaborate arguments in justification of their action, snd they are

not persons who are afraid of Courts. Therefore, why mnke this' offence
non-bailable at all?

Then, 8ir, I was surprised to hear the Honourable the Home Member
savmg,—-I hope I have heard him properly,—I was surprised to hear my
friend say that if vou release this man on bail, vou will .never be able
to have a proper inquirv. I know in #he Courts of somé Magistrates
invested with first or second class powers, when a person is arrested and
brought before them, the police alwavs get up -and say: “Oh, don’t release
him; if you release him, our business is gone’’. Those of my friends who
are lawyers will support me when 1 say that this is invariably the argument
which is advanced by the police. They have nothing else to say. A man
is arrested; the Counsel appears and applies for bail, and the onlv-reply
that the Public Prosecutor or the police have to sav is: ‘‘Oh, don’t release
him, because our business will be spoiled”’. Now, what ig this business?
In Hyderabad,. there was an-old: Commissioner of Police who specifically

wanted time, that is to say, extending the remand of the accused person
for Mollama Gowaan. that is to say, tutoring witnesses

s. and thev put
that in black and white there. T am not exaggerating. If. therefore,

vou want to have Molloma Gowaan, it is all right, otherwise what do you
want to harass him for? You arrest him for things which are of a doubtful,

nature over which we have had long discussions. Now, vou take him
into your custody

_ Mr, President (The Honourable Sir Ibrahim Rahimtoola): The Chair
does. nothing of the kind.

Raja Bahadur &, Krishnamachariar: T am afraid, Sir, that something
has gone wrong with me that I have always to appeal to the Chair to
support me and the Chair will not support me and leave me to the tender
mercies of the official block. I apologise to vou. Sir. Really speaking,
the whole argument is addressed to the Government. There is one clause
which T have not been able to understand, and that clause says, always
address the Chair. If T address the Chair, the Chair says: ‘I don't want
to hear you''. T do not know what to do.

‘Mr. President (The Honourable Sir Ibrahim Rahimtoola): The Honour-
able Member's long judicial experience should tell him that when he is
addressing the Chair, he has to follow the simple procedure of using the
third person instead of the second.

Raja Bahadur G. Krishnamachariar: Very well, Sir, T will trv. When

T mske the mistake, T would ask to be excused, but T don’t do it wilfully
or out of any dlsregm'd for the dignity of the Chair.

Sir, T was speaking on the question of harassment to the picketer. I
&id not speak on the first amendment, because I wanted to seé how the
Home Member was going to support clauge 4. What he said was, this
argument of a second grade pleader before a second class Magistrate on
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behalf of the police saying that he will not be able to”offer Molluma
Gowuun. 1 hope that 1s not the ground that compels you to muke this
offence non-bailable. Therefore, it 1s not that you want to bring the man
to justice, but it is pure and sunple harassment. Sir, I have no sympathy
for these people. 1 do not belong to their party. I have severed all my
connection with them long long ago, but when I find that you are enuctmg
s law in the highest tribunal here, and when you are enunciating u proposi-
tion which, I' very respecttully submit,-—an’d I ask the Law Member to
say whether I am right or wrong,—is dead against every principle that
has been laid down by the High Courts, I feel that you are not doing the
right thing, and, therefore I support this amendment.

The Honourable Mr. H. G. Haig: Sir, my friend who sits behind me
as usual has treated the House to various reminiscences dating, I suppose,
from the time when he was not, as he described myself, a second grade
pleader, but ng doubt a first class Advocate. At the same time, Sir, when
this first class Advocate is quoting the arguments which have beerr used,
he might have been pleased to do me justics by quoting them with some
approach to accuracy. He-~said that I Lad supported this provision on
the ground that otherwise the police would never be able . . . .

Rajs Bahadur @. Krishnamachariar: I spoke subject to correction.
I did not hear properly.

The Honourable Mr, H. @&. Haig: 1 said nothing of the sort. My
argument never approached that point. And I would suggest that when
my friend does not hear me in future, he should at any rate refrain from
misrcpresenting me. The reason for’ making this offence non-bailable I
have already explained in my answer to the first amendment on this
clause. It is that if the offence is baxlable, the pxcketer ‘arrested goes
off after getting bail and is back again either the same day or.the next
day engaged once more on picketing.. That is not the way in which it.
w11] be possible for the pohce effectually to deal with this eurse of picketing. .

I do not think, Sir, there is any other point that T need make, and I
oppose the amendment,

‘Mr. President (The Honourable Sir Ibrahim Rahimtoola): The question
1 have to put is:

“That Part IV of clause 9 of the Bill be omitted.”

The motion was negatived. ,

Mr, President (The Honourable Sir Ibrahim Rahimtoola): The
question is:

“That clause 9 do stand part of the Bill."”

. The motion was adopted. .

Clause 9 was added to, the Bill.

!l' Prolldent (The Honourable ~ Sir Tbrahim Rahimtooln): The
Guestion 1s

*‘That clause 10 do stand part of the Bill.”
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Mr. 8. 0, Mitra: Sir, I move:
““That clause 10 of the Bill be omitted.”

In the previous clause we were dealing with newly created offences and
we tried to induce Government to make the offences not cognisable by
the police or make them bailable. Thig clause deals with the old sections
of the Indian Penal Code which have been in operation for a number of
years, and an attempt is now being made to meke them more rigorous
by making them cognisable and some non-bailable. Section 186 deals
with obstructing a public servant in the diccharge of his public functions.
Section 188 deals with disobedience to duly promulgated orders; section
189, threat of injury to public servants; 190, threat of injury to persons
to refrain them from applying for protection from a public servant; and
section 228 deals with intentional insult to public servants sitting in
judicial proceedings. That is one group. Another group is section 295A
which deals with outraging religious feelings; section 298, wounding
religious feelings by uttering words. Section 505 deals with public
mischief, and 506 and 507 with criminal intimidation. All these sections
were 80 far non-cognisable ; that is to say, the police had no right to arrest
the alleged offenders without a warrant of arrest from the Court. I do
not know what special evidence the Government have now that all these
sections have failed to attain their object during all these years. Again,
offences under section 188 or section 506 are made non-bailable. I do
not know what fresh facts in connection with the Congress movement or
the civil disobedience movement have come to light for a change in the
established law which has served the purpose for all these years. So,
whatever may be the reasons for creating new offences, at least the old
law should not be unnecessarily tampered with. 8ir, I move the deletion
of the whole clause.

Mr. 8. 0. 8en: T have no desire to take part in this discussion but
for the fact that I want to point out to the Honourable the Home Member
that whatever attempt he may make to supplement the provisions of the
local Acts, the Local Governments do not require hig help at all. I refer
to section 22 of the Bengal Suppression of Terrorist Outrages Act, 1982,
passed by the Bengal Government only recently. The section says:

“Notwithstanding anything contained in the Code, an offence punishable under
section 160, 186, 187, 188, 169, 221, 228, 506, 506, 507 or 508 of the Indian Penal

Code, or under section 17 of the Indian Criminal Law Amendment Aect, 1808, shall
be cognizable and non-bailable.”

Mr. 8. 0. Mitra: That is more comprehensive.

Mr. 8, 0. 8en: Here with the greatest difficulty we make the Home
Member see that these offences should not be made non-bailable, but
in the Bengal Act they are all made ron-bailable. We are, therefore,
in this dilemma whether the Bengal Act is the correct one, or the Imperial
Act. We believed that the Home Member brought these forward because
he thought that the Bengal Government had no power to change the
Criminal Procedure Code, but we now fiad that the Bengal Government
are quite capable of looking after their own interests irrespective of che
help of the Government of India. I ask the Honourable the Home
Member to let us know which one will prevail so that we may know our
position in Bengal.
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The Honourable Mr. H. @, Haig: The object of this clause is to secure
that offences which are almost without exception those that are likely to be
committed in connection with the civil disobedience movement, or move-
ments of that character, should, if the Local Governments so require, be
made cognisable and non-bailable, and the general justification for that is
that which I have already explained in relation to the clause that has just
been passed. With regard to the point made by my Honourable friend,
Mr. Sen, I have not with me at the moment & copy of the Bengal S8uppres-
sion of Terrorist Outrages Act, but my recollection of that Act is that it was
passed for a very definite purpose, namely, to deal with terrorist offences
in Bengal. Here we are dealing with a much wider and more general
purpose. 8o far as conditions in Bengal are concerned, I teke it that
it is only in connection with offences of that type that section 188 and
8¢ on are non-bailable. I should be glad to be corrected if I am wrong.
If that is so, I do not think that the dilemma which my Honourable
friend has presented to me is a resl one.

Mr, Presiden¥ (The Honoursble Sir Ibrahim Rahimtoola): The question
which I have to put is:

“That clause 10 of the Bill be omitted.”
The motion was negatived.
Mr, 8. 0. Mitra: Sir, T move:

““That sub-clause (2) of clause 10 of the Bill be omitted.”

Having failed to carry the deletion of the whole clause, 1 confine my
motion to sub-clause (2) alone. Here offences under section 188 and
section 508 of the Indian Penal Code have been made mnon-bailable.
Bection 188 deals with disobedience to order duly promulgated by u
public servant, and the punishment provided is simple imprisonment for
one month or fine of Rs. 200 or both. The other section, 508, deals with
criminal intimidation. That is also a compoundable offence. So I think
that these two sections should not be non-bailable and my amendment i
for the deletion of this sub-clause.

Mr. B. V, Jadhav: I support the amendment.

The Honourable Mr. H. G. Haig: I do not think I need add anything
to the considerations I have already referred to in connection with clause 9.
I oppose the amendment.

Mr. President (The Honourable Sir Ibrahim Rahimtoola): The question
is:
“That sub-clause (2) of clause 10 of the Bill be omitted.’
The motion was negatived.

Clause 10 was added to the Bill. )
Mr. President (The Honourable Sir Ibrahim Rahimtoola): Clause 11.

Mr. 8. 0. Mitra: In clause 11, provision is made to the effect that
the Governor General in Council may, by notification in the Gazette of
India, declare an association to be unlawful. Under section 16 of the
Criminal Law Amendment Act of 1908, the Local Governments had that
power. Now attempt is made to give the same power for the Governor
Genersl in Council also. In the areas that are directly under the Govez:n-
ment of India, I think there are local authorities and the Chief
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Commissioners have the right to promulgate these orders. 1 shall be glad
to know what are the special reasons after 8o many years for providing
that the Governor General in Council should have that power also,

The Honourable Mr. H. @. Haig: The Criminal Law Amendment Act,
as originally passed, provided that associations should be declared unlawful
by the Governor General in Council. At a later date, by a genersl
Devolution Act, provision was made devolving these powers on Local
Governments but through what I think was inadvertence, while delegat-
ing these powers to Local Governments, steps were not taken to retain
them for the Governor General in Council. That is an obvious omission
in the law and the object of this clause is to remedy that omission. It
may well be that a particular unlawful gsscciation is not confined to one
province alone and it may, therefore, be necessary for the Governor General
in Council to take action in particular cases as well as far Local Govern-
ments to have the same power.

Mr President (The Honourable Sir Ibrahim Rahimtoola): The
question is:

“That clause 11 do stand part of the Bill.”

The motion was adopted.
Clause 11 was added to the Bill.

Mr, President (The Honourable Sir Ibruhim Rahimtoola): Clause 12.

Mr. 8. C. Mitra: 1 move for the deletion of clause 12. My argument
is simply the same, that non-cognisable offences should not be made
cogmsab]e, nor bailable offences be made non-bailable.

The Honourable Mr. H. G. Haig: We have argued the general question
more than once. 1 would say with regard to this clause that it is a matter
of the very greatest importance and has been found to be so in dealing
with the present novement—that this pmjtlculu‘r offem,e should be
cognisable and non-bailable. ) '

Mr. President (The Honourable Sir Ibrahim Ruhimtoola): The
question is:

“That clause 12 of the Bill bhe omitted.”
The motion was negatived.
Clause 12 was added to the Bill.

Mr. President (The Honourable Sir Ibrahim Rahimtoola): Clause 13.

Mr. B. V, Jadhav: I move: -
“That clause 13 of the Bill be omxttpd »

That clause provxdes tor” the insertion of a nmnber of sub clauses in
the Indian Criminal Law- Amendment Act after section ‘17 of ‘that Act;
17A is power to notify and take possession of places-used for the purposes
of an unlawful association. Then 17B and.17C, and 8o on. These are
very drastic additions. They take away the liberty of the subject and
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i way are very tyrannical. Then there is the question of movable
lpnre;;:)ertyy'beimg taken possession of and forfeited to Government. These
provisions .are very objectionable and, therefore, I move that ﬂ‘;e whole
clause be deleted..

The Honourable Mr. H. G
which 1 need not specify at-le

Haig: Clause 13 confers certain powcrs
ngth, for they will be dealt with in the
amendments put down on the paper. They have been found particularly
useful in the Presidency from which the Honourable Member who has
just spoken comes. They have been found  $o- be most esgential
for coping with this movement of oivil disqbgdlence, The organisations,.
particularly in the Bombay Presidency, function- from well known head-
quarters either in the city of Bombay or in various village centres and
gince those headquarters were openly functioning in defiance of ‘the
authority of Government the effect on the population generally was to
establish the belief that these organisations. were in effect parallel powers
to Government and were successfully setting. up their authority against
the authority of Government. ~When powers were taken to seize these
headquarters and to forfeit the movable property and in other ways to
disorganise, what I may call, the headguarters organisation, the effect
was very marked and rapid and T would venture to impress on the House
that this clause is one of those to which the Government attach the
greatest importance. ‘ :

Mr, President (The Honourable Sir Ibrahim Rahimtoola): The question
is: ' ' : '

*That clause 13 of the Bill be omitted."
The motion was negatived.

Mr. 8. 0. Mitra: 8Sir, I move:

“That in clause 13 of the Bill, in the proviso {o®sub-section’ (2) of the proposed
section 17-A, for the words ‘women or children’ the words ‘any person’ pe substituted.’’
Sir, in this clause there is power given to “‘th¢ District Mhugistrate” or,
in a Presidency-town, the Commissioner of Police, or any officer authorised
in this" behalf in writing by the District Magistrate or Commissioner of
Police, as the case may be’’ to ‘‘take possession of the notified place
and evict therefrom any person found therein, and shall forthwith make
a report of the taking possession to the Local Government’’. There is
a provision that.:

.. "‘where such place contains any ;Lpartment occupied by women or children, reasonable
time and facilities shall be afforded for their withdrawal with the least possible
inconvenience,”” ‘ * ‘ )

Now, my amendment is that reasonable time and facilitics will be
necessary not only in the casé of women and children, but in the case
of any person who may be there. I do not see why Government may not
aceept this suggestion that reasonable time and facilities should be given
to all persons and not women alone.

Mr. B.' V., Jadhav: Sir, I rise to support this amendment. In the
Select Committe¢, the Government Wér'gfpv'éry kind to insért this proviso
regarding. the granting of reasonable -time 'and facilities to women and
children. New, the E}:a is put ferward that the same lemiency should
be shown to even males slso, and I do not see why that concession should
nct be so given. -If any men are found to be offending against the laws,
then of course they will be taken away under the non-bailable clauses
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by the police and the question of giving facilities to them does not arise.
The concession is asked for persons who are not concerned at all in the
work of the unlawful association; and, sc, if women and children sre to
be given facilities—and they ought to be given facilities of course—the
same facilities ought to be extended to men also who are not at all
eoncerned in the work of the unlawful association; and I, therefore,
support this amendment.

The Honourable Sir Brojendra Mitter: Sir, when this Bill was
introduced, it was not thought necessary that any such provision should
be made in the case of the premises to be taken possession of. It was
contemplated that such premises should be vacated without delay. But
it was pressed upon us that it might be inconvenient for women and
children to vacate the premises actually occupied by them, all at once
and that special mention should be made of women and children. Not
that it is likely that the Magistrate should harass them, but that still,
for the sake of greater caution, women and children should be specifically
mentioned. We do not think it is at all necessary, but, in order to meet
the Opposition, we are quite agreeable to have that provision. The same
facilities are not, however, necessary in the case of male adults, and
there 18 no reason why the concession made to women and children should
be extended to males also. I oppose the motion.

Mr. President (The Honourable Sir Ibrahim Rahimtoola): The ques-
tion is:

“That in clause 13 of the Bill, in the proviso to sub-section (2) of the proposed
section 17-A, for the words ‘women or children’ the words ‘any person’ be substituted.’’

The motion was negatived.

Pdhdit Satyendra Nath Sen: Sir, I rise to move:

“That in clause 13 of the Bill, in the proviso to sub-section (2) of the proposed
section 17-A, for the words ‘women or children’ the words ‘a” woman or a child or an
invalid’ be substituted.”

Sir, this amendment seemed to me to be so reasonable that I was
hesitating whether I should move it, because, by moving it, I would be
giving the Government an opportunity to say that they have accepted
some amendment which has been proposed by the Opposition. 8ir, the
words that occur in the Bill are ‘‘women or children”’. I do not kmow
whether the plural number used there is deliberate. = However, I want
to put the words in the singular and I have also added the words, ‘‘an
invalid’’, Sir, there is no doubt that women and children are deservin
of the greatest sympathy and consideration, and Government are prepareg
to make provision for them, but I beg to point out that owing
to the indefatigable efforts of such gallant Knights as Sir Hari Singh
Gour and B8ir Harbilas Sarda . . . . . . . . (Some ‘Honourable
Members: ‘‘He is not a °‘Sir’."’Y) A prospective ‘S8ir’, no doubt.
the condition of Indian women has been ameliorated and some of them in
fact are growing to be more masculine than men. But invalids are always
helpless and utterly helpless. They cannot be expected to vacate immediate-
ly if proper facilities and reasonable time are not afforded to them. Buppose
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an invalid is suffering from chglera. or small-pox. How can you expect
that he should be able to vacate forthwith? It would be most unreasonabls
and inhuman to expect him to do that. Sir, we have been watching the
attitude of Government during the last few days and I will not be very
much surprised if the Honourable the Law Member or the Honourable
the Home Member will stand up and say that there may be
some bogus cases of invalidism, and that in order to exclude
those bogus cases they are not prepared to make any
provision for any such case whatsoever on that ground. If that be their
position, I might also tell them that if there might be bogus invalids,
there might be bogus women also. (Laughter.) If they are prepared to
make consideration for women and children, they should make considera-
tion for invalids also. Sir, I move.

Mr. Amar Nath Dutt: Sir, I have no such nervousness about the
reasonableness of my Honourable friends opposite as my friend has. So
far as the merits of this Bill are concerned, reasonable or unreaspnable,
they will have it. Well, that being so, my friend apprehended that in
order to appear to show a reasonable attitude, the Government might
accept his amendment and, therefore, he said he was hesitating to move
it. I can assure him, however, as I have been watching the Honourable
Members opposite, that they are not going to accept his amendment,
coming as it does from my friends on this side, because the Government
fear there must be something in it which probably they might not yet
have discovered, but which might occur to them afterwards.

The Honourable Sir BroJendra Mitter: I have discovered that.

Mr. Amar Nath Dutt: 8ir, on the merits, there is no doubt that my
friend’s amendment is an eminently reasonable ome, and. far more than
women and children is the protection to invalids necessary. But I do
not expect the Government to accept this motion, however reasonable it
may be. Then, again, I do not see any necessity for moving an amend-
ment like that, because you will find that everything has been left to
the discretion of the officers concerned. If they do not choose to act as
provided in the proviso, there is nothing to prevent them from doing so.
That being the case, it is only a pious wish that has been expressed in
the proviso or it is meant to hoodwink those who will not see the real
meaning of 1t. The proviso says:

. ‘'where such place contains any apartment occupied by women or children, reasonable
time and facilities shall be afforded for their withdrawal.’” ‘

Am T to understand that if this provision was not there, no reasonable
time even to women and children would have been given? 1f the Govern-
ment agsure me that that is their apprehension, then once in my life I
shall be with them, because in that case, I would take it thab they see eye
to eye with tho grievances of the people and they know exactly what their
subordinates are likely to do. In this state of things, I think I had
better lend my support to the amendment of my Honourable friend rather
than depend upon the sweet reasonableness of my friends over there.

The Honourable Sir Brojendrs Mitter: Sir, I oppose the amendment
as wholly unnecessary. We might as well add in this clause a woman,
a child, or an invalid, or the blind or the maimed or the deaf and the

dumb. We might go on adding to the list. It is wholly unnecessary and
I oppose it. ’
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“That in clause 13 of the Bill
section 17A, for the words ‘women
invalid’ be substituted.”’

The Assembly divided :
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Mr. President (The Honoutable Sir Ibrahim Rehimtoola): The question

in the proviso to sub-section (2) of the proposed
or children’ the words ‘s woman. or a child or ah.
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Aggarwal, Mr. Jagan Nath,
Azhar Ali, Mr, Mubammad.
Bhuput Sing, Mr,

Chetty, Mr, R. K. Shanmukham,
Dutt, Mr. Amar Nath.

Gour, Sir Hari Singh.

Gunjal, Mr. N. R.

Harbans Singh Brar, Sirdar,
Isra, Chaudhri.

Jadhav, Mr. B. V,

Jog, Mr. 8. G.
Krishnamachariar, Raja Bahadur G.

Parma Nand, Bhai.

Patil, Rao Bahadur B, L.
Phwkun Mr. T. R.

Puri, Mr. Goswami M. R.
Rastogi, Mr. Badri Lal.

Reddi, Mr. P. G.

Reddi, Mr.-T. N. Ramakrishna.
Sadiq Hasan, Shaikh,

Sant Singh, Sardar.

Sarda, Diwan Bahadur Harbilas.
Sen, Mr. 8. (.

Sen, Pandit Satyendra Nath.
Smgh Kumar Gupteshwar Prasad.

!
‘

Lalchand Navalrai, Mr. Sitaramaraju, Mr. B.
Mitra, Mr. S. C. Sohan Singh, Sirdar.
Mody, Mr. H, P. Thampan, Mr. K. P.
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“That in clause 13 of the Bill, in sub-section (2) of the proposed section 17B, for

the words ‘forfeited to His Majesty' the wo
substituted.’

rds ‘kept in the custody of Government’ be
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his clause 13, certain sections are sought to be uddeq to the
Ind%r?n tCriminal Law Amen(‘hnent Act, 19(;8‘ bT‘l]ﬁ‘ first, ge;tnon l’f7A£
i ower to potifv and take possession of a building or a house 1l 1
?;vﬁsseg by an unlawful association, and the second, 17B, to which this
amendmen® % being moved by me, relutes to moveable property. found
in that notified place. So the whole place is really to be taken ‘over by
Government with the moveable property that will be found there. In the
case of the immovenble property, Government have made provision that
after the assaciation ceases to be unlawful, the immoveable property will
be restored to that association. An unlawful association under this Aet
is mot from its inception an unlawful association. It is an association
whieh ig carrying on its work lawfully and it is recognised as lawful for
a number of vears. But for reasons known to Government they come to
a decision and declare it to be an unlawful asscciation and take possession
of the buildings or offices or whatever there may be. Government are
so very hard-hearted that they will not allow any time or concession
even to an invalid person to be comfortably removed. Be that as it may,
it is certain that they are not forfeiting immoveable property. But when
they take possession of the moveable property, let us see how t}ley propose
to dispose of it. The methed is detailed in this proposed section 17B.

“The District Magistrate, Commissioner of Police or officer taking possession: of a
notified place shall also take possession of all moveable properly found therein, and
shall make a list thereof . . .”

I have nothing to say against this.

“If, in the opiiion of the District Magistrate, or in a Presidency-town the Commis-
sioner of Police, any articles specified in the list are or may be used far the purposes
of the unlawful association. he may proceed, subject to the provisions hereafter contained
in this section, to order such articles to be forfeited to His Majesty."

My objection here is to the provision about forfeiture. If the immove-
able property is not to be forfeited, but is to be handed over and restored
to the association when it ceases to be unlawful, then in the same way
the articles snd moveable property found therein ought to be restored to
the association when it becommes a lawful body in the eves of Government.
Here the provision is that some of the property should be forfeited to His
Majesty. T congratulate Government on their not being anxious to forfeit
all the moveable property to Government. They are forfeiting to Govern-
ment some of the property and leaving other property without being
forfeited, and they are prepared to restore it to the association when it
becomes lawful in their eyes. But. further on, there is a provision that
any moneys that will be found there or in the account of the unlawful
association at & bank or with a merchant will be forfeited to Government
and there is no provision of restoration to the assoeiation when it becomes
lawful in the eyes of Government. So, my contention is that the clause
is not a just clause. Government ought not to forfeit the funds of an
association which they declare unlawful. QGovernment may keep posses-
sion of those funds and prevent. the unlawful association from making
use of them in the prosecution of their unlawful objects., But, beyond
that, Government ought not to go and ought not to forfeit. Govetmment
ought to restore it along with the immoveable property which they take
possession of. If Government are going to forfeit the funds of the
association, then the association, when it becomes lawful, will be deprived
of the funds and will not be able to earry on its lawful activities, ag tunds
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do not come in a day. This grabbing system of Government ought to
be condemned. In forfeiting the funds of the association, Government
are the prosecutor, Government are the judge und Government, at the
same time, are the executioner. There is no chance to anybody; the
unlawful sssociation to which the funds belong cannot come forward and
claim themn when the order of forfeiture is passed. They are out of
Court; their leaders are rotting in jail and there is nobody to represent
their claims or do anything. for them. If, on the ground of that associa-
tion being an unlawful one, Government come forward to forfeit their
funds and add them to the treasury, they expose themselves to the charge
of looting their subjects and looting the people. In the amendment I
suggest that the principle of forfeiture should be abandoned and the
moveable property should be kept in the custody of Government. I, of
course, agree that the funds ought not to be allowed to be used by any
person for any unlawful purpose. I, therefore, move that for the words
‘‘forfeited to His Majesty’’ the words ‘‘kept in the custody of Govern-
ment’’ should be substituted.

Sardar Sant Singh (West Punjab: Sikh): Sir, I support this amend-
ment. In supporting it, I wish to remind the Government of the sections
of the Penal Code which originally contained sentence of forfeiture of
property. These sections were 121, 121A, 123 and probably 124. In those
sections, as they were originally framed, the offences mentioned therein
were punishable with forfeiture of property as well. During the martial
law in 1919 in the Punjab, some high placed persons like Lala Harkishen
Lal and others were charged with waging war before Tribunals specially
set up under the martial law and were convicted of such offences and
sentenced to transportation for life and the forfeiture of their property.
Soon after. the Government realised their blunder and the Hunter Com-
mittee wss appointed to investigate into the conditions arising out of
martial law. The Hunter Committee’s finding resulted in securing the
release of all such persons. Then the Government found themselves in
an embarassed situation. The sentence of forfeiture was passed by a
Tribuna] and still stood there. Ultimately the orders of forfeiture were
withdrawn, but this led to an amendment of these sections, and, by section
2 of the Indian Penal Code (Amendment) Act, 1921, the sentence of
forfeiture was removed. Taking into consideration that only last vear
the Govermmient had to go to the Congress to enter into a pact with that
body, it is not unlikely that the same thing may have to be repeated in
the year 1983. Suppose it so happens, forfeitureg of property would create
unnecessary complications. Just as in the case of Bardoli a difficulty
arose and could not completely be surmounted in order to restore the
properties to the original owners, the same embarrassment may fall on the
Government, again. It is not unlikely the press reports of opening negotia-
tions with Mahatma Gandhi to secure his co-operation in the coming
reforms are persistent. If so, the present enactment may cause unfore-
seen difficulties in the way of securing the compromise.” It will be an
act of statesmanship to foresee the difficulties and to avoid taking any
extreme step which msay go to create further difficulties in the restoration
of good relations between the Congress and the administration. There-
fore, I think it would be quite well if, instead of ordering the forfeiture of
the property, the property be kept in the custody of the Government so
that if the compromise does include such a term as restoration of
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property, it may be very easy for the exccutive to restore it. Therefore,
I will support this amendment.

The Honourable Mr. H. @G. Haig: Sir, my Honourable friend, Mr.
Jadhav, suggested that because we have been, as he would
4¢rM.  oonsider, reasonsble, in not forfeiting immoveable property, we
should, therefore, take precisely the same action with regard to moveable;
but, of course, the argument might work the other way: we might, if he
wants us to be entirely consistent, forfeit immoveable property as well
as moveable. But, on the whole, the view of the Government is that
it is reasonable to distinguish between moveable and immoveable propertys.
Tt is & much more severe and serious matter to forfeit permanently im-
moveable property than moveable. In the case of these associations, it
must be remembered that they exist for an unlawful purpose. My Honour-
able friend, Sardar Sant Singh, suggested that because we did not in the
case of certain criminal offences order the forfeiture of the property of
the offender, therefore it is unreasonable that the property of these un-
lawful associations should be liable to forfeiture. I think it is Very
easy to draw a distinetion between the two cases. In the cuse of an
individual he does not normally devote the whole of his resources to the
commission of a particular offence; but these unlawful associations exist
for no other purpose than to carry out these unlawful activities and, I
submit, that the property which is definitely used for these purposes should
be liable to forfeiture, and that the provision is a reasonable one. I do
not propose to follow my Honourable friend, Sardar Sant Singh, into his
suggestions that it might be embarrassing for Government if they enter
into another pact with the Congress and certain arrangements had to be
made sbout the return of this forfeited property, because it has been
repeatedly asserted on the floor of this House as well as in the House of
Commons that the Government have not the slightest intention of enter-
ing into another pact with the Congress. 8ir, I oppose.
_ Mr, President (The Honourable Sir Ibrahim Rahimtoola): The question
is:
“That in clause 13 of the Bill, in sub-section (2) of the proposed section 17B, for

the words ‘forfeited to His Majesty’ the words ‘kept in the custody of Government’
be substituted.’ !

The Assembly divided:
!
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Ismail Ali Khan, Kunwar Hajee. Sorley, Mr. H. T.
James, Mr. F. E. 'l:nttenban]. Mr. G. R. F.
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The motioh was negatived.

Mr, B. V. Jadhav: Sir, 1 move:

*‘That in clause 13 of the Bill, in sub-section (4) of the proposed section 17B, for
the word ‘forfeit’ the words ‘kept in custody of Government’ be substituted.”

Mr. Amar Nath Dutt: Sir, if an instance were needed of the law of
evolution in law, I think here is one, and let- us hand it over to future
generations to come as a precious piece of legacy for enlightenment as to
how the law progresses in lands which are under foreign rule. Here you
nol only punish parents and guardians for the sins of their children or
wards, but you also take away their property and have forfeit it. I knew
that law was intended for the protection of the liberty as well as the
person and property of human beings. Here, we find that this law is
intended for the destruction of the liberty as well as security of person and
property of the people. We are placed absolutely at the mercy of those
very estimable gentlemen who appear in one garh in decent society and,
in another garb, elsewhere when they happen to be heads of districts. We
have heard very eminent members of that service speaking with a sense
of responsibility and they assume to call themselves public servants, and
we have been asked to legalise all sorts of illegal acts for their protection.
Now, we have to give our property to them and our properties are at.their
mercy. The authority that has been given to these high -¢lass officers,
called District Magistrates or Commissioners of Police, cannot certainly be
found in any other part of the world except in this unfortunate country.
I can well understand the introduction of martial law, but I do not under-
stand such oppression and tyranny in the name of law, and to ask the re-
presentatives of the people here to approve of laws like these, and this is
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something which they ought not to do. Sir, thev have been doing all
these things. They have been destroying property, they have been taking
property, they are doing things which I cannot describe without a sense
of horror, and, if necessary, they will be described later on. When they
are doing all these things, there is no necessity for enacting sub-section (4)
of the proposed section 17B. That being so, I ask, in the name of
decency, not to press for the word ‘‘forfeit’’. What my Honourable friend,
Mr. Jadhav, wants, is that it should be merely detained in your possession,
though 1 do not know how far that detention by the Government officers
will be of any real benefit. I submit that we should not be asked to be a
party to such a barbarous legislation as this. I support Mr. Jadhav.

1

The Honourable Mr, H, G. Haig: The point raised by this amendment

is precisely the same as that which was discussed and decided on the

previous amendment. I, thetefore, do not propose to repeat the arguments

that I advanced on the previous amendment. With reference to what

my Honourable friend, Mr. Amar Nath Dutt, has said, I should just like

to remind him that the property which is liable to forfeiture is not, as he

suggests, the property of any individual. but it is property which is used
for the purposes of an unlawful association.

'

Mr, President (The Honourable Sir Ibrahim Rahimtoola): The question
which I have to put is:

“That in clause 13 of the Bill, in sub-section (4) of the proposed section 17B, for
the word: ‘forfeit’ the words ‘kept in oustody of Government’ be substituted.’’

The motion was negatived.,

Mr. 8. 0. Sen: Sir, I move:
“That in clause 13 of the Bill, in sub-section (?) of the proposed section 17B, the

words ‘and the decision of the District Judge or Chief Judge of the Small Cause Court,
as the ease may be, shall be final' be omitted."’

My reason for saying so is this. When the Bill came before the Select
Committee, there was only the clause on forfeiture by executive authority
without any judicial appeal. After considerable discussion, the Government
congented to refer the matter to the District Judge or the Chief Judge of
the Small Cause Court for adjudication. But, at the same time, they
insisted that the decision of the District Judge or the Chief Judge of the
B8mall Cause Court should be final. Why, I do not know. Probably they
were following here the procedure laid down in the Civil Procedure Code
for the investigation of claims, under which the decision of the Court is
final. But they forgot that that section also provided that s suit might
be filed by the person aggrieved for a declaration of his right. If that
is given here, there is no occasion to interferé with the sub-section. But
that provision has not been made here. I do mot sée why the decision of
the Distriot- Judge should be final. Government seem to be very much
efraid of Civil Courts and, thereforé, they do not want any appeal to be
madé to the High Court or any other Court. In these circumstances, 1
submit my amendment for the acceptance of the House.

3 lﬁ{;gm Math'Aggarwal (Julhmdur Division: Non-Mihsmmadsn) : This
elgusg 17B hes been amended in several particulars, but I am afraid that
the amendments ‘have only taken the ‘matter half way through. 'The
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House will be pleased to notice that against an executive order of forfeiture
& certain judicial remedy hes been provided. If moveable property is
found in a certain place which is notified and which is likely to be used
for the purposes of an unlawful association, then a temporary order of
forfeiture is made. This is subject to & reference to judicial authorities—
the District Judge in the mufassil and the Chief Judge of the Small Cause
Court in the Presidency-towns. 8o far, well and good. From the executive
order the matter is taken to a judicial tribunal. But what do we find
thereafter? We find in sub-section (7), the procedure which is adopted
is very laconically described as the procedure for the investigation of claims
#0 far as that can be made to apply. The Honourable the Law Member
and those responsible for the provisions know very well that when a matter
goee to the judicial authorities as a claim petition, the position is that when
a claim has been preferred, it is summarily enquired into, but whatever
the result is, it is subject to the result of an ordinary suit. I would like
to know whether the same procedure as the Civil Procedure Code suthorises
shall be adopted for the purpose, because the words used in the claim
procedure section of the Civil Procedure Code are that the decision shall be
final, subject to the result of an ordinary suit as provided by that very
section. Sir, we do not find any such word. Now that we are giving a
right of recourse to the Civil Court and we are adopting the procedure of
the claim investigation section, we should have the whole of that machinery
adopted, the point being that no man shall suffer in property without
hsving recourse to the highest tribunal with a right of appeal and second
appeal if a law question is involved. On an ordinary petty case of
Rs. 5,000 or so, the decision of the District Judge or the Chief Judge of
the Small Cause Court is liable to question before an appellate Court, but
in o matter where a lakh of rupees may be found in a place—it may be
the amount belonging to the association may run to several lakhs—why is
it that the claim procedure is allowed so far as one stage of investigation
is concerned, but the District Judge or the Chief Judge of the Small Cause
Court is clothed with absolute authority and his verdict is not liable to be
challenged before any superior Court? This is a matter in which, I submit,
the amendment is very logical. I do not know whether logic has much
scope for acceptance in the discussion of this measure, but the two-fold
remedy which is generally availed of in a matter of this kind, either the
remedy of a regular suit, or the remedy of an appesal, should be adopted
so far as this provision is concerned. It may be declared that the decision
of the District Judge shall be tantamount to a decree, or it may be
declared, subject to the result of a regular suit. I commend this amend-
ment for the acceptance of the House.

Mr, 8. @. Jog: The remedy provided by this clause, in cases of forfeiture
of property, is a drastic one. When making a provision for such a drastic
change it is absolutely necessary that facilities should be given to the
aggieved party. I must admit that when the original Bill was introduced,
there was absolutely no provision even of this sort and they wanted the
decision of the executive authority to be final. As the matter was pressed
to a gre:ﬁ emmg the Select Comméttfo:, it ]i)sls:noc dgubt true that
the remedy of making an investigation before u District: Judge was given,
but, at the same time, we find that the decision of the District ?l:dge
shall be final. I think this has no meaning. Whether the District J
decides the case or the Small Cause Court Judge decides the case, the
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High Court has got the power of supervision and revision. I submit that
the words ‘‘shall be final’’ should be omitted and the regular Courts of
appeal should be open to the aggrieved parties. That will inspire more
oonfidence. There will be many cases of forfeiture and people will be
afraid if these cases sre not well thrashed out in the civil Courts and the
feeling of diffidence will remain. For these reasons, I submit, that the
amendment should be allowed.

The Honourable Sir Brojendra Mitter: I oppose the amendment. It will
be within the recollection of Honourable Members that in the Bill final
adjudication was left in the hands of the executive. They had the last
word to say whether a particular moveable property was used for the
purpose of an unlawful association or not. It was pressed upon us that
since it affected rights of property, there should be some sort of judicial
adjudication and it was for that purpose that the change was made in the
Select Committee. Then the question arose that if a judicial authority was,
upon & claim made, to adjudicate upon this issue whether a property was
used for the purpose of an unlawful association or not, what should
be the procedure. We cast about to find a procedure. We found that
in the Civil Procedure Code there was a procedure for claims in matters
between individuals with regard to property. We adopted that procedure.
It should, however, be realised that this is not a civil proceeding at all.
This is not a dispute for property between two individuals, and all the
rights which are given to civil disputants cannot be claimed in a matter
like this which is criminal in its nature. I am fully aware that under the
Civil Procedure Code a suit may be instituted by the unsuccessful party
to a claim proceeding. Title to property is in -question there-and hence
the Legislature has given full rights of appeal to the parties interested;
but in this case there is no question of title at-all. Why should there be
an appeal?. By using the words “‘the decision shall be final’’, the intention
and the effect are that .appeals are barred. -These words are not new.
They occur in many Statutes.and the meaning is quite clear. - Mr. Jog
says, these words have no meaning, because the High Courts ean revise.
If the High Court has the power of revision, it will revise, but there shall
be no appeal. That there ‘should not be an appeal would be ‘manifest
from the nature of the case. If Honourable Members will look at 17B,
(2), they will find that the articles which are liable to be forfeited are
those ‘'which may be used for the purpose of an unlawful association. It
is & very simple issue and, in spite of the District Magistrate deciding this
issue, we have conceded to this extent that & judicial officer, namely,
a District Judge or the Chief Judge of a Small Cause Court should finally
adjudicate upon it. When an issue is: 8o simple, why should there be an
appeal—for whose benefit, for the benefit of the legal profession? I oppose
the amendment., ‘

Rao Bahadur B. L. Patil: I have very little to say in supporting the
amendment. The Honourable the Law  Member said that these pro-
ceedings weré in the nature of criminal cases. I beg to differ from him.
The question is whether a particular property belongs to A or B. That
cannot be called a criminal proceeding and the Court will have to decide
whether the property really belongs to the unlawful association or to
another person. In such cases, it is but right and proper that an individual
puttitig “forth his olaim ought t0 be given an opportunity to take these
matters to the highest ap 6 Courts. For these reasons, I support the
amendment. = s S

p2
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_ Mr, President (The Honourable Sir Ibrahim Rahimtoola): The question
is: T
“That in clause_ 13 ‘of the Bill, in sub-section (?} of the proposed section 17B, the

words ‘and thsj d§cix§ion of the District Judge or Chief Judge of the Small' Cause
Court, as the inay be, shall be final’ be omitted.” :

The motion was negatived.

Mr. 8. 0. 8en: Sir, I move:

“That in clauie 13 of the Bill, at the beginning of the proposed section 17C, the
words and figures ‘Subject to the proviso to sub-section (2) of section 17A’ be added.”

My reason for this is that some reasonable time shall be given for the
parties concerned to vacate the place. That is all I have to say.

The Honourable 8ir Brojendra Mitter: I reslly do not understand the
meaning of this amendment. The proviso to sub-section (2) of 17A says:

“Provided that where such place contains any apartment occupied by women or
children, reasonable time and facilities shall be afforded for their withdrawal with the
least possible inconvenience.”’

Now, how does that apply to a person who is not in the premises at all
but who is entering those premises? What reasonable facilities should
be given to him for withdrawing? There is no question of withdrawing?
Bo, to that portion of 17C the proviso would be inapplicable. In the case
where a person remains in a notified place without the permission of the
District Magistrate, the proviso may have application. But, Sir, here,
again, what happens? In the first place, the District Magistrate comes
and tekes possession of the house, and he gives reasonable facilities to
women and children to withdraw in good time. Then everyone is presumed
to have vacated it. But if anyone conceals himself in the house and
remains in the house, what reasonable facilities are expected to be given
to him? I do not understand this amendment and I oppose it.

Mr. President (The Honourable Sir Ibrahim Rahimtools): The questiop
is:

*“That in cla 13 of the Bill, at the beginning of the proposed section 17C, thz
words :nd“;’lgnr::e‘Sub?ect to the proviso to sub-section (£) o? section 17A’ be added.

The motion was negatived.

Mr. B. V. Jadhav: Sir, I move:

“That in clause 13 of the Bill, in sub-section (I) of the proposed section 17E, tot:
the woraés l‘!i"orflzli]teecl to His Mnjeséy' the words ‘kept under the eontrol of Gowbrnment
be substituted.”

The proposed section 17E says:

“Where the Local Government is satisfied, after such inquiry as it may think fit,
that any monies, securities or credits are being used or-are intended, to. be u,od for the
purposes of an unlawful association, the Local Government may, by o.r.dor in writing,
declare such monies, securities or credits to be forfeited to His Majésty.

1 claim, Sir, that this provision ought to be modified and .the"p)ovision
for forfeiture should be taken away. An ‘‘unlawful essociation’ was norb
an unlawful association before it was declared to be unlawful, and the
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funds collected by that association were lawfully oollested. Now this
unlawful association is not likely to remain unlawful for ever; and when
the declaration about unlawfulness is taken away, the immoveable property
belonging to that association is going to be restored to that association.
I, therefore, claim that the funds of the unlawful association should not
be forfeited, but should be kept under the control of Government so that
they should not be used for the furtheranece of unlawful objects, but that
they should be available for being returned to the association when it is
declared once again to be lawful, and, therefore, I move my amendment.

The Honourable Mr. H. G. Halg: 8ir, similar considerations arise to
those which we have already discussed in connection with moveable
property. In regard to funds, Sir, it has been said that these funds are
the life-blood of the organised opposition to Government. The power of
forfeiture of such funds has been found to act as a very powerful deterrent.
It is believed to deter people from subscribing to these unlawful move-
ments. Now, that deterrent effect would be very much minimised, and
even perhaps destroyed, if the power of Government stopped short at
merely holding these funds for some months or a year and if, at the end
of that time, the funds were to be restored to the association. It is in
our opinion, Sir, most essential that Government should have the power,
subject to the safeguards that we have included in this clause, to forfeit
the funds.

Mr, President (The Honourable Sir Tbrahim Rshimtoola): The questiom
i8:
“That in clause 13 of the Bill, in sub-section (I) of the proposed section 17E, for

the words ‘forfeited to His Majesty’ the words ‘kept under the control of Government’
be substituted.” '

The motion was negatived.
Mr. B, V. Jadhav: Sir, T move:

“That in clause 13 of the Bill, in sub-section (3) of the proposed section 17E, for
the words ‘of forfeiture’, wherever they occur, the words ‘for keeping under the
control of Government' he substituted.’’

The Honourable Mr. H. G. Halg: Sir, a point precisely the same a8
the one which arose on the previous amendment arises here, and I oppose
the amendment.

. Mr. President (The Honourable 8ir Ibrahim Rehimtools): The question
18

“That in clause 13 of the Bill, in sub-section (8) of the proposed section 17E, for
the words ‘of forfeiture’, wherever they occur, the words ‘for keeping under the
control of Government' be substituted.” ’

The motion was negatived.

Mr. S. 0. 8en: S8ir, I rise to move the amendment that stands in my
name, namely :

“That in clause 13 of the Bill, in sub-section (I) of the proposed section 1TE, the
words ‘and the decision of the District Judge or Chief Judge of the Small Cause
Court, as the case may be, shall be final’ be omitted.”

Sir, on the last occasion I spoke about a similar matter in connection with
moveable property. This is in connection with monies, etc. The answer
to the point which I raised of the Honourable the Law Member was that
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it was a case of forfeiture and, therefore, the provisions of the Civil
Procedure Code regarding. a title-suit would not apply. I do not know
yvhetl_xer the Honourable the Law Member will advance the same argument
in this case also. Sir, under sub-clause (3), what will be the issue befors
the District Judge or the Chief Judge of the Small Cause Court? ‘‘To
establish that the monies, securities or credits are nob liable to forfeiture’’.
That means that in this case the question is whether the Magistrate or
the Local Government have sufficient material before them to justify
their action and it will, therefore, be necessary to consider whether the
monies, ete., can be forfeited or not. This may involve the question
whether the money belongs to me or to the unlawful association, and
whether it was or could be used for such association. That is purely a
question of title, as is known in the mufassil Courts. In the High Court
there is no such distinction between these two matters. I would here also
refer to sub-clause (5):

‘““Where the Local Government has reason to believe that any person has custody of
any monies, securities or credits which are being used or are intended to be used for
the purposes of an unlawful association, the Local Government may, by order in
writing, prohibit such person from paying,’” etc.
and it then goes on to say that the man will be liable to pay. The man
in whose possession the money is may say that it does not belong to the
association but belongs to him, that it was never used or intended to be
used for such association. Therefore, the Local Government, standing
in the place of the association, has to prove the claim or I have to prove
the claim as against the association that the money belongs to me and not
to the association. Under these circumstances, it clearly comes within
the purview of a title case and, in such a case, there is always an appeal
from the lower Court. Sir, I move the amendment.

Mr, President (The Honourable Sir Ibrahim Rshimtools): Amendment
moved :

“That in clause 13 of the Bill, in sub-section (4) of the proposed section 17E, the
words ‘and the decision of the District Judge or Chief Judge of the Small Cause
Court, as the cagse may be, shall be final’ be omitted.”

Sirdar Harbans Singh Brar(East Punjab: Sikh): S8ir, I rise to support
the amendment. In this case it may naturally happen that the money
in the custody, say, of the treasurer, which the Government will allege
to belong to the unlawful association, may be his own property as an
individual. In that casse the question involved will be that he should
prove hig title to it. And when he has to prove his title, the claims
procedure will not serve the purpose. The money may run into lakhs. In
ordinary cases, when the amount will be over 5,000 rupees, a person can
go to the High Court in second appeal but in the present case it may run
into lakhs. I do not kmow why the Government are so much afraid
of the civil Courts or the civil authority and why do they fear that the
High Courts will not do justice to the cases if an ordinary procedure is
resorted to by the person msaking the claim. In the claim procedure, no
doubt the District Judge is the final authority, but it gives the right to the
claimant to file a regular suit. I am personally not convinced what fear
the Government entertain in allowing the individual concerned to establish
bis title to the property which the Government desire to forfeit by a
measure of an extracrdinary nature and by éxtraordinary means. I think
the amendmient {8 very reasonable and Government should -accept it.
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The Honourable 8ir Brojendra Mitter: Sir, I dispute Mr. Sen’s
proposition that any question of title is involved in these proceedings.
In 17E, sub-clause (3), what is to be established is that the monies,
securities or credits or any of them are not liable to forfeiture. Now, that
takes us back to sub-clause (1)—what are the monies, etc., which are
liable to forfeiture? They are monies, securities or credits which are
being used or are intended to be used for purposes of an unlawful associa-
tion. These are the monies and securities and credits which are liable
to forfeiture irrespective of the question of title. The money may belong
to A, B, or C; that does not matter. There is no question of conflicting
titles there; it is the user of the money which is the criterion and not its
ownership. In sub-clause (5), it is not a case of forfeiture at all; it is a
case of injunction. When can an injunction issue? When the monies,
securities or credits are being used or are intended to be used for purposes
of an unlawful association. There, again, I say that it is immaterial who
the owner of these monies is. It is only the purpose for which the monies
are used or intended to be used that counts. Therefore, there is no
question of adjudication of title as in a claim proceeding under the Civil
Procedure Code and there is no occasion for an appeal.

Mr. President (The Honourable Sir Ibrahim Rahimtoola): The question
is: ¢

“That in clause 13 of the Bill, in sub-section (4) of the proposed section 17E, the
words ‘and the decision of the District Judge or Chief Judge of the Small Cause Court,
as the case may be, shall be final’ be omitted.”

The motion was negatived.
Mr. 8. 0. Mitra: Sir, I move.
“That in clause 13 of the Bill, the proposed section 17F be omitted.’’

Sir, this section 17F ig designed to’ bar all civil and criminal suits in
the case of the forfeiture. 1 will read out the section:

“Every report of the taking possession of property and every declaration of forfeiture
made, or purporting to be made under this Act shall, as against all persons, be conclu-
sive ‘proof that the property specified therein has been taken possession of by
Government or has been forfeited, as the case may be, and save as provided in sections
17B and 17E, no proceeding purporting to be taken under section 17A, 17B, 17C,
17D or 17E, shall be called in question by any Court, and mno civil or criminal
proceeding shall be instituted against any person for anything in‘ good faith done or
intended to be done under the said sections or against Government or any person acting
on behalf of or by authority of Government for any loss or damage caused to or in
rAOth??t of any property whereof possession has been taken by Government under this

'

Sir, it seems that Government are gradually becoming afraid even of
their own law Courts. Now, after forfeiture, it cannot be said that the
property or money is in possession of the offender. Government have
already taken possession of it. Then no mischief could be committed
with that property or money or securities. When the object of the
Government has been achieved, why should people be debarred from going
to the Cqurts of justice to establish their right or to prove if anything
illegal has been done by the officers of Government in securing the
forfeiture ? '



2172 LEGISLATIVE ASSEMBLY. |1s DrcemBEr 1983,
[Mr. 8. C. Mitra.] '

1 think Government are no longer anxious here in India for the rule
of law of which they are so proud in England. This piece of legislation
makes the position of the ordinary law worse than even that of martial law.
In the case of the martial law, the ordinary law is suspended for the time
being and, before a Bill for immunity is brought in, the officers are very
much afraid that their conduct mav be criticised. But here it seems
that the Bill of immunity is preceding the martial law. The result will
be that Government officers will become simply reckless, because they
know that a provision has already been made that no suit, either civil or
criminal, can.ever be brought against them. If Government think that
the times are very bad, let them declare martial law, and suspend all civil
law for the time being. But, in the name of law, to have such drastic
provigions barring the jurisdiction of all Courts, civil and criminal, even
after the forfeiture of property, is, I think, the very limit. 8ir, the Leader
of the House, whose great knowledge of legal affairs is well known, says
today that provisions for appeals are for the benefit of lawyers only. If
this is the deliberate opinion of a gentleman who is the Law Member of
the Government of Tndia, T think it is no use my arguing the point that
even when no mischief can be committed, when the propertv is already
in possession of Government, people should have some right, if they are
aggrieved, to go to the British Courts of justice. Sir, it is well known that
the judiciary here is to a great extent under executive influence; but even
then Government are so afraid, it seems, that in everv new picce of
legislation in some way or other thev are anxious not onlv to curb the
powers of the High Courts, but even of the district and Presidency Courts.
So, T move that this sub-clause barring criminal and ecivil proceedings
should be deleted.

Raja Bahadur G. Krishnamachariar: Sir, I support this amendment.
Ido so with regard to those provisions of the clause which bar the
jurisdiction of the civil Courts. There was one leading case upon this
matter from Rangoon in which the Privy Council passed very scathing
remarks about this removal of the jurisdiction of the civil Courts from
acts done by persons who pretended to show that it was done in good
faith, but which as a fact, was not so done, or at least could be proved
to be such. But it is a colossal and superhuman task to do so in
proceedings specially instituted for that purpose. Sir, there is a book,
Tdo not know if it had a chance to fall into the hands of Honourable
Members of Government,—written bv the present Lord Chief Justice of
England, named ‘“The New Despotism’’. That book deals with two-thimgeii
first, in allowing a Government department to frame subsidiary rules
which .shall form part of the principal Statute and the next and more
important item of despotism which the Lord Chief Justice of England
describes is the barring of the jurisdiction of the civil Courts. Unfor-
tunately, T have not got the book with me here, but he says.—I helieve
I am correctly reporting him,—that the officers of the executive depart-
ment are so sure of the position that they have taken in connection with
the various administrative acts which have been entrusted to them that
they bar all jurisdiction of the civil Courts; and kmowing that the' civil
Courts cannot take cognizance of them, they have got a carte blanghe
and they go on acting just as they like. T do not say they are so wicked

h L
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as that; I do not say that they have got a double dose of the original sin
that they want to.do that sort of thing. But, Sir, power is 8o tempting,
no matter in whose hands it is kept, that it leads always to the risk and
temptation of being over-exercised. And once you begin to over-exercise
it, it is ‘8o sweet that no one wants to abandon the position,” much less
does he 'want to make himself accountable -for anything.
Sir, we know that there are certain acts recently passed under which
“the jurisdiction of the civil Courts has been taken away. The
¥nost important Act that now comes to my mind is the Income-
tax Act. In the Income-tax Act, you will find provision after provision
each one of which would suffice to create trouble and annoyance to the
sssessee, if by chance a Government official thinks the man is liable to
pay income-tax. These men do it. They have absolutely no ground
for taking the action that they do take and they are not called to account
by anybody, and they are not bound to give any reasons.- For ing!',ance,
when a man submits his return of income, the Income-tax Officer imme-
dintely sends a notice wanting to test the correctnés# of his accounts. He
cannot be asked on what grounds he wants to do it. And vet, even if I
can show that the act was not done in good faith, the civil Court is
-deprived of its jurisdiction. The same thing will happen with reference
to this piece of legislation; and, this being a political offence, and at a time
when feelings run high, certain classes of public servants may still be
under the impression that a subject nation has no right to politics. I do
not know if my Honourable friends in this House remember that a very
distinguished District Judge of the Madras Presidency made this pro-
nouncement that a subject nation has no politics. Well, Sir, being in this
political field and in the midst of all this trouble, it is quite possible that
there will be a class of public servants who think that a subject nation
" has absolutely no business to dabble in politics. And once they get into
that mentality, you do not know the excesses to which they will go.
And what is the remedy after all? As my Honourable friend pointed out,
even in martial law there is such a thing ag an Indemnity Bill which is
brought forward later when a man is expected to account for what he
did. What is the remedyv for all the excesses which may be,—I do not say
will be,—committed under cover of this clause? 8ir, I know there is
one clause says, ‘‘intended to be done in good faith’’. Sir,
there is a saving,—I hope T am right in quoting it,—that the
road to a certain place is paved with good intentions. You :get
an official doing these acts with a good intention. The result is
ruinous to me, but I have absolutelv no remedy. " The only place which
was open to me till nowis also being banged against me, against the
fundamental principle of British jurisprudence. What is it that I can 'do
after this? Tt is a most dangerous thing to do. It mav please Government
to have recourse to this sort of ;remedy when. in a rort of half-panicky state
of mind, they think they require these remedies when reallv thew do not
require them. But it is a dangerous principle to introduce in' anv piece
of legislation and I ask that for the sake of peace in the country, Govern-
ment should delete this provision which takes awav the jurisdietion of the
Courts and leave us to fight the matter out if we think that we have been
penslised for no reason whatever. '

The Honourable Sir Brojendra Mitter: Sir, the proposed section 17H
$as two parts. The first part deals with a rule of evidence. Tt says that
every report of taking possession of propertv and every declaration of

5 ruy
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forfeiture made shall be conclusive proof that the property specified therein
has been taken possession of or hag been forfeited as the case may be. It
18 & rule of evidence. This is necessary in order to obviate the necessity,
of calling 8 number of witnesses to prove the simple fact that on B
particular day the District Magistrate went to a house and took possession
of it and the properties therein or that some properties had been forfeited.
In order to avoid that that this simple procedure has been adopted. That
is 8o far as proof is concerned, and I have heard no criticism of this portion
of the clause. The next portion is the indemnity portion, indemnity given
to officers acting under this section in good faith. If an officer is not
acting in good faith, there is no bar to anybody going to any Court.
Any one who can prove before a judicial officer that a particular item of pro-
perty was not being used or not intended to be used for the purpose of the
unlawful association, will get/back that property. An elaborate procedure
nas been laid down for establishing bond fide claims. After those claims
are disposed of, what remains? What ig forfeited is what is found to be
used for the unlawful purpose or intended to be used for such purpose.
In this proceeding, when the executive officers have to act under the
serutiny of a judicial officer, there cannot be any objection to give these
executive officers an indemnity against harassing proceedings against them.
It ig only to save the executive officers from harassment that this
indemnity has been given. Appeals are not desirable in these cases. I
repeat that too many appeals are a curse in our judicial system, It does
not conduce to justice. It gives & premium, an unfair advantage to
the man with the long purse; he can always wear down his opponent by
means of a multiplicity of appeals. I was attacked for saying this. I
repeat, that in my judgment we have got too many appeals in this
country which do not conduce to justice; they give an unfair advantage
to the richer man. (Official Cheers and Nationalist Party Laughter.) The
Raja Bahadur asks: ‘“What is the remedy?’’. The remedy is the
abandonment of the civil disobedience movement. (Official Cheers.) 8ir,
I oppose the amendment.

Mr. Jagan Nath Aggarwal. (Jullundur Division: Non-Muhammadan):
I am afraid, Sir, I cannot let go this opportunity to challenge two very
strange statements made by the Honourable the Law Member. One is
that there are too many appeals in this country. I would like to know
what has the Law Department of the Government of Indis been doing that
they have not brought forward a Bill to abolish the unnecessary right of
appeal. It is only in thig Ordinance Bill that they have thought of these
unnecessary appeals when the liberties of the citizen suffer. When the
ordinary litigants are out to fight and when they spend a good deal of
money, the Law Member, who was till recently in the profession and
making a bt of money, never made any protest. Now, after coming
into a position in which he could remedy the state of the law and amend
it, is there any occasion, barring this one of the Ordinance Bill, when he
sought to put an end to this state of things for the sake of the long
suffering people in this country, by abolishing the right of sgpeal? I
was surprised that the Govermment Benches behind my Honoursble friend
raised cheerg on the question that the right of appeal had been abused
in thig country. I should very much like to know what they have done
in the matter. Tt is verv easy to indulge in generalities, but if my learned
friend- had- said that he would extend his principle and take away the right
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of appeal in general, and not merely as proposed in this Bill, we would
bow to him. He is a distinguished member of the legal profession and
he is supposed to know the law. But to indulge'in vague general{tles
at tho expense of the legal profession or the weakness of the lgw is certainly,
neither sport nor anything else. I would, in this connection, beg leave
to point out that the right of appeal is not merely for the benefit of the
legal profession: that was a statement which I expected that the
Honourable the Law Member would withdraw, but he has not faken
the slightest notice of it; I take strong objection to the allegation that
the right of appeal is only for the benefit of the legal profession. It is
not for the legal profession; the right of appeal is for the litigant. The
night of appeal is for the aggrieved party; the right of appesl is the right
which gives & sense of security to the subject and adds to the respect for
law (Opposition Cheers) and which provides a check on the vagaries of a
judge. There are too many in this land who make mistakeg and judges are
no exception to it; and, if my learned friend thinks it is only for the legal
profession, I can tell him, it is not so. Is it for my learned friend to turn
round and say that the right of appeal is for the lawyer only?

The Honourable Sir Brojendra Mitter: I did not say that. I said it
is for the man with the long purse.

Mr, Jagan Nath Aggarwal: That was said now: in the debate on a
previous amendment, if the Honourable Member will pardon me for
saying 8o, he said that the right of appeal was for the benefit of the legal
prolession.

The Honourable Sir Brojendra Mitter: No, Sir. What I did say was
this: this right of appeal—for whose benefit? For the benefit of the
legal profession? That was the query I made.

Mr, Jagan Nath Aggarwal: I am glad if the Honourable gentleman
did not mean that. The reason why we objeoted to this clause was
obviously this. The Honourable the Law Member himself pointed out
two things in the clause: the first was a rule of evidence, as he said.
But the words are: ‘‘It shall be conclusive evidence’’. That is where
the grievance is. Conclusive evidence under the Evidence Act means
that that thing shall not be allowed to be contradicted. It mesans that
the thing is non-rebuttable and the man is not allowed to rebut the pre-
sumption. In all fairness, the man hag a right to say: ‘‘You call ib
forfeiture; no forfeiture took place, and it should be a rebuttable pre-
sumption’’. If you had merely said that the Court shall presume forfeiture
took place, the object would be served: but to make it a conelusive
presumption is wholly wrong. With regard to the next part, it has
been pointed out over and over again that you have given indemnity
in advance. Give it in guarded words; give it for anything which is
proved to be done bond fide, but do not give it, as vou have given it, to
every act done under colour of the Bill.

. Mr. President (The Honourable Sir Ibrahim Rahimtoola): The question
18
“That in clause 13 of the Bill, the proposed section 17-F be omitted.”

The motion was negatived.
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Mr. 8. O. Sen: Sir, I move the amendment stending in my name
| Soine Hohourable Mémibers: Do not move it.
Mr. 8. 0. 8Ben: . . . . pamely:

o0

-“That in clause 13 of the Bill, in the proposed section 17-F, all the words beginning

with the words ‘Every Report of’ and ending with the words ‘as the case may be, and’
be omitted."”

‘We have heard the Law Member saying that these are very simple
matters; this is a matter of evidence only. Is that so? That is very
simple. The matter is very simple; and for his edification I may refer
to a case which has already been cited twice by him and I may refer to
the same judgment which he quoted here where this particular provision
was considered, and that is the Comrade case, Muhammad Ali’s case.
L need not read the whole thing; but, as you are aware, in the Press
Act, 1910, similar words occur. The words are that a declaration of
forfeiture shall be conclusive evidence of that fact. That Act provided
for certain safeguards, one of the safeguards being that before you call
upon a particular newspaper editor to show cause why his money should
not -be forfeited, a notice giving details of the offence should be given.
That was' considered to be a safeguard by the then Law Member, the
Honourable Mr, Sinha (afterwards Lord Sinha) when he introduced the
Press Act in 1910. That was considered to be a safeguard by the judges
in this case, but, in the case, that safeguard was not acted upon, and
this is what the Judge says:

““The notification, therefore, appears to me to be defective in a material particular,
and, but for section 22 of the Act, it would, in my opinion, be our duty, to hold that
‘there had been no legal forfeiture.”

Therefore, the question is not merely a question of evidence, as has
been held by Sir Lawrence Jenkins in this case, but it goes against the
whole case. He said that if there had not been this section 22 which
contained the provision about the forfeiture being conclusive evidence,
ll;e would hdve dismissed the case, but he could not. Why? Because,

e says:

“That section, however, provides that every declaration purporting to be made
under the Act shall,*as against all persons, be conclusive evidence that the forfeiture
therein referred to has taken place.”

The wording is exactly the same here. The learned Judge goes on
to say:

“Though 1 hold that the notification does not comply with the provisions of the
Act, still, we are, in my opinion, barred from questioning the legality of the forfeiture
it purports to declare.”

That is the effect of this clause, and not merely it bars evidence. It
gives the power to legalise and not to question the vagaries of the lower
officials, If the District Magistrate does not proceed in the manner provided
in the section, if he does mot follow the procedure as described in the
section, if the Local Government do not follow the procedure laid down
in the section, still, as soon as thev make an order for forfeiture, I am
debarred from questioning any of their acts where the provisions of the
Act, have not been complied with and, therefore, my point is that this
portion should be deleted. Why should the Government be in a better
position than ordinary litigants?
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The Honourable 8ir Brojendra Mitter: We are not desaling with ordinary
litigants in proposing this measure. We are dealing with an unlawful
association, and we are dealing with property which is used or which may
be used for purposes of that unlawful association. As regards the con-
clusive nature of the proof, it is undoubtedly true that when the report
or declaration of forfeiture purporting to be made under this Act is made,
it shall be conclusive proof, that property which is specified therein has.
been taken possession of by Government or has been forfeited, as the
case may be. A great danger is apprehended by Mr. Sen, and what is
that danger? A District Magistrate takes possession of a house where
an unlawful association was carrying on its nefarious work, he takes
possession of the moveable property there and makes a repory to Govern-
ment. Suppose the report is defective. = What great harm is caused
thereby to arouse the jre of Mr. Sen. Supposing the date on the order
of forfeiture which the Government make is wrong or there is some error
here or there. What great harm is caused? 8ir, we have interposed a.
judicia] proceeding. I could understand that if an ordinary ecitizen’s
rights were affected, then even a slight departure from the procedure
laid down should be provided for. But, in this case, we are dealing with
a particularly obnoxious movement for which this drastic measure has
been proposed. It is not the ordinary law of the land; it is not going to
be a permanent law of the land; it is a special Act, for a particular
purpose and for a short period, and, therefore, whatever the consequences
of this conclusive proof may be,.the danger is not real. 8ir, I oppose
the amendment.

Mr. President (The Honoura®le Sir Ibrshim Rahimtoola): The:
question is:

““That in clause 13 of the Bill, in the proposed section 17-F, all the words beginning
with the words ‘Every Report of’ and ending with the words ‘as the case may be, and
be omitted.’’

The motion was negatived.

Mr. President (The Honourable Sir Ibrahim Rahimtoola): The-
question is:

““That clause 13 do stand part of the Bill."”
The motion was adopted.
Clause 18 was added to the Bill.

The Assembly then adjourned till Eleven of the Clock on Friday, the-
2nd December, 1982.
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