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Abst1'act of the P,'oceedings of tlte Oouncil of the Gove1'no1' Gene"al of India, 
assembled /01' tl~e pZl1-pose of malcing Laws and Regulations ten de,' tlte 
p,'ovisiolls of the dct of Par'liamellt 24 &' 25 Vic., cap. 67. 

The Council met at Simla on Monday, the 30th October 1871. 
PnEsEN'J.': 

His Excellency the Viceroy and Goveruor General of India, K. P., G. M. S. 1., 
. presiding. 

His Honour the Lieutenant Governor of the Panj~ib. 
The H?n'ble Sir Richard rremple, K. c. S. I. 

The Hon'ble J. Fitzjames Stephen, Q. c. 
The Hon'ble B. H. Ellis. 
Major-General the Hon'ble H. W. Norman, c. n. 
The Hon'ble F. R. Cockerell. 
The Hon'ble R. E. Egerton. 
INDIAN WEIGHTS AND MEASURES OF CAPACI'l'Y BILL. 

The Hon'ble Mn. STEPHEN moved that the Report of the Select Com~ 
mittee on the Bill to regulate the Weights and Measures of Capacity of British 
India be taken into consideration. He had stated fully, on former occasions, 
the circumstances under which this measure was introduced: no alteration had 
been made in the original Act except to remove from it those portions to which 
the Secretary of State had objected; and it was therefore unnecessary for him 
to trouble the Council with any further statement on the subject. 

The lfotion was put and agreed to. 
The Hon'ble MR. STEPHEN also moved that the Bill be passed. 
The Motion was put an~ agreed to. 

LAND-REVENUE PROCEDURE (PANJA.B) BILL. 
The Hon'ble MR. STEPHEN moved that the nepoli of the Select Com-

mittee on the Bill for consolidating and amending the law as to Land-Revenue 
Procedure in the Panjab be taken into consideration. He said :-" Although 
I have on a previous occasion stated at considerable length the reasons whieh 
made legislation on this subject necessary, and the principles on which that 
iegislation should proceed, I fear that I shall have to trespass a second time upon 
the patience of your Lordship and the Council, in order to explain and justify 
certain modifications which have been introduced into the Bill in the course 
of its consideration by the Select Committee. That Committee, as I need 
hardly remind your Lordship, had the great advantage of having amongst its 
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members the Lieute~ant"Governor and the Financia:l Uommissioner of the 
Panjab. :. It had also before it the opinions of all the principal revenue officers 
of 'the province, and it has sat almost daily for the gr.eater part of each day 
eyer. since it was originally named~ I hope, therefore, that the Bill will be 

. ,found to be complete. . 

.',' The alterations introduced by tp.e Oommittee into the drp-ft originally laid 
'b~f~re them arid'i)1~i~ted in tlieGazeHe' involve some important questions of 
prin<;liple, and I will examine them in succession in the order in which they 
stand in the Eill. The first of these modifications consists of the addition of 
section nine to the original draft. That section is as follows :-

'" The Local Governmc:~t shall, with thc previolis sanction of the Governor General in 
Conncil, give written instructious to the officer in cbarge of n settlement, stating the principle 
on which the I'evenue in such settlement is to be nssessed. No Court of Justice shall be en-
titled, under any circumstances, to require the production, or shall permit evidence to be given 
of the coutents, of such iustructions.' 

!' The object of this provision is to lay down, in the broadest and plainest 
language, the principle that the assessment of the land-revenue is a matter of 
imperial concern and of the very first importance; and that though, for adminis-
trative reasons the nature of which is sufficiently obvious, it is necessary to leave 
the management of it to a very considerable extent in the hands of the Local 
Governments and of settlement officers appointed by and answerable to them, 
it is equally necessary that the highest authority in India should decide upon 
and should prescribe the principle on which the amount of revenue to be taken 
should be assessed. It would be impertinent in me to insist upon the obvious 
truth that the utility, and even the security, of the British power in this country 
is mainly a question of finance, or upon the almost equally obvious truth that the 
land-revenue is the backbone of our financial system. As far as I can judge, it 
would appear to be the only branch of the revenue to which we can look for 
permanent and steady, though it must in the nature of things be a. very gradual, 
increase; and it is certainly the only very important branch of revenue in which 
our constant efforts to increase the moral and material welfare of the community 
produce an immediate definite money return. This being so, it would certainly 
appeal' that the matter had been left in the hands of isolated officers to a degree 
which can hardly be regarded as expedient. I have been informed that, some 
years ago, the then Lieutenant-Governor of the N orth-West Provinces lowered the 
land-revenue payable by considerable parts of those provinces froin sixty-six per 
cent. to fifty per cent. of the net produce by a stroke of his pen. It is matter of 
notoriety that all over N orthorn India, and more especially in the Panjab, eager 
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discussion has long been, and. still is, in progt'ess, ul)on the question whether the 
assessments are too low or too high. I have ~o right to express, 01' even to enter-
tain, any d.ecided opinion upon the subject, but of ono thing I am very sure. 
Whatever may be the true principle of assessment, the assessment ought to procced 
upon principle, and the highest attainable authority ought to decide what is to 
be the principle on which the assessment is to proceed. If this is not done, and 
if security is not taken for it by a delibcrate and solemn provision of the legis-
lature, the practical result will be, that m·et'y settlement will depend upon the 
theory which the settlement officer-very probably quite a young and inex· 
pelienced person-may happen to hold upon the question of landlord and tenant, 
the nature of landed property and other kindred topics-topics open to as 
much discussion, and to as lUany changes of opinion, as any questions what-
ever. The object of the Committee in inserting the provision in question in the 
Bill has been to provide the best security in their power against the evils which 
might arise, and which had arisen, from allowing indh'idual settlement officers 
to give such very extensive, and it might be such very mischievous, effect to the 
views which they might happen to hold upon thcse subjects. 

'c The next point on which the draft has been modified is the legal effect of 
entries in Records of Rights. . The Council will remember that I originally pro-
posed that the entries in Records of Rights should. become conclusive after five 
years as to the truth of the matters wllich thcy stated, unless they were dis-
puted successfully within that period. This provision, with others, was in-
tended to rcmedy defects in Regulation VII of 1822, which had disclosed 
tbemselves with startling distinctness and with very bad consequences in the 
controversies which terminated in the enactment of the Panjab Tenancy Act 
a little more than three years ago. 

CC I described Regulation VII of 1822 in introducing this Bill, and I mny 
add to what I then said that it appears to me to have been drawn with singularly 
little l'eferen<?e to anything beyond the settlements which were then in contem-
plation. Not only does it fail to say distindly what is to be the legal effect of 
entries in the Record of Rights, but it does not provide in any way for the case 
of a second settlement, or say to what extent the officer in charge of such 3. settle-
JDent is to be bound by the entries of his predecessor, and to what extent he is 
to be at liberty to re-open questions on which his predecesssor had already made 
a. record. The Bill now before the CouRcil provides for all these matters in the 
most explicit manner. Its provisions are in substance as follows :-

cc Records of Rights are to consist of certain specified documents which are 
to be prepared, signed and attested in a manner to be prescribed by the Local 



724 PA.NJ.A:B LAND-RBf"~:tVVB. 
.. 

Government. ,Theyare subjectto revision ,by th~ settJem~n.~ pfi,ic~r,H-Il:til ,they 
receive the : final sanction' of the Local Government, whic4 may ~e' given, sepl\.-
rately, either to the' assessment or to the' Record .of Righ~s. .' fh~"t9C:!l1 ,(j-ove,rn-
ment will have the power, by withhplding their sa~ction for area~.9n.able time-

, a year or ,two if it thinks it necessary-:-totest the degree of, ~curacy with 
'which a Record ()f Rights has 'been prepared; and it will pc. it;t .its discretion, 
if it thinks that the work h~s been negligently or inacc~~ll.t~ly ~one, to have the 
record revised from time to time, either by the original officer or by another, until a 
degree' of accuracy has been attained which jt, considers sufficient to warrant 
sanction: "When, however, final sanction has once been given, the Record of 
'Rights will be unalterable. The Deputy Oommissioner will be charged with the 
duty of making, through the Kanungos and Patwaris, a record of all facts 
which may occur subsequently to the completion oCthe record-such as sales; 
deaths, or the judgments of courts-and these yearly papers, as they are called, 
will supply the next settlement officer with the materials for the amount of 
revision which he is permitted to make. His power will be as follows :~He 

'may revise the record by making entries in accordance with facts which have 
happened liince the last settlement, 01' entries to which all the pal·ties interested 
consent, or which represent the judgments of courts of law. He may also, if 

: the Local Government so directs, make new maps and surveys and correct the 
I entries affected by them, but not so as to affect any person's share or holdinoU' 
~ or his status. ~he Record of Rights will thus be binding on subsequent settle-

ment officers, and such proceedings as produced the controversy which led to 
the Panjab Tenancy Act will for the future be impossible. 

" So far, the Committee have thought it not only safe and desll-able, but 
absolutely necessary, to go, in the direction of making the Record of Rights final 
and conclusive. I had suggested, as I have already observed, that we should go 
a step further, and make the entries conclusive evidence of that which they 
assert after a period of five years. This proposal was most carefully considered 
by the (1ommittee,. and most of the revenue officers who were consulted upon 
the Bill expressed their opinions upon it. They were, I may say, unanimously 
of opinion that such. a provision would produce a great deal of injustice; 
and after very full consideration of the subject and repeated discussioJl8 upon 
it, the Committee determined to adopt the view which is embodied in the Bill 
as it stands. This view is, that the entries made in the Record of Rights should 
be presumed to be true, and should thus throw the burden of proof on any 
person who might be interested in denying them, but toot they should not be 
regarded as conclusive. My individual opinion upon such a subjcet is obviously 
unimportant; but looking upon the question merely as a questio~ of evi-
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dence, I must say that I was convinced of the wisdom of this modification. 
The reasons alleged by the various revenue' officers in support of their view 
were shortly as follows :-They said that the people were so inaccurate and 
unbusiness-like, that they were so an::tious to say whatever they supposed 
themselves to be expected or wished to say, and, above all, that they w~re so 
anxious to get rid of the trouhle of inquiry and to have done with the settlement 
officer and his subordinates, that their statements could not be depended upon. 
To this the settlement officers added, that the ,lists stating individual rights hid 
in many instauces to be made Ul) by subordinate officers, and were verified by 
the officer in charge of the settlement in a very imperfect manner in the cases 
in which no dispute arose which had to be judicially determined. These undis-
puted cases form, of course, the very great numerical majorit.yof the total 
number of cases recorded. Other considerations besides these must be 
borne in mind. I do not for a moment depreciate or underrate the value of 
finality in proceedings of all kinds, and especially in matters like these; but 
finality is not the one thing needful. It is our English way to be peremptory 
and decisive. We always like to do a thing and have done with it in all 
departments of life, and we had rather suffer a good deal of injustice than be 
exposed to what to us appears the greatest of all ineonveniences--delay, suspense 
and uncertainty. The natives of this country, from all that I have been able to 
hear, take things of all kinds a great deal more quietly; do not set the 
same value on time and on decision, and are by no means equally averse to 
leavinO' thinO's more or less at a loose end. Ido not see why we should not to to 
recognize this state of feeling, 01' why we should try to hurry the people out 
of their natural pace. 

"Apart from this, it must be carefully borne in mind that, whatever may 
have been the case at the first set of Panjub settlements, of which I shall 
have morp, to say immediately, subsequent Records of Rights have been, 
and will hereafter be, made rather in the interests of the revenue than in 
the interests 'of the revenue-payers. The people ai'e, no doubt, accustomed 
more or less to the system, and they do not resent-at all events they 
submit to-an inquiry which has for its resnlt the preparation of a Record of 
RiO'hts which stands as evidence of the facts recorded. If, however, we 

I:) 

were to go further and make the Re,corJ of Rights a.bsolutely conclusive as 
to those rights, we should inflict a great hardship on the people; no less a 
hardship than that of making the immediate litigation of every possible ques-
tion which can be raised upon land compulsory, under the penalty of losing 
every right which is not then asserted. Let us for a moment consider how 
such a l)rocess would operate in Engla.nd. Suppose that a settlement officer 

b 
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were to ,b~ sent into nnljlnglish county with authority tocompile·.an exact 
nccount preYe~.yrigl~~' exi.stipg 9ver thE:) land, and suppose, fur.t}ler, that, notice 
were giveiito every' one concerned that the record so framed would be conclu-
sive ;. theresUlt:would:be a mass of litigation by which the courts would be 
';choked,' thoug~ i~deed' the proposition would be ,so inconceivab~y and intoler-
.ably luiiJopularthatit is impossible to imagine that it should ever be listened 
to. '1 do not see why people in this country shoulcl consider it less oppressive 
than it would be ~onsidered in England to be called upon to litigate every 
cl~ ~p~n ~hi~hth~y ever-inten'ded to insist at any time or under any circum-
stances, sizPply because, at a particular period, the Government was desirous of 
revising its r~venue arrangements. 

" This remark brings me to a point on which 1 am particularly anxious to 
avoid any sort of misconception-the l'elation of this Dill to the Panjab 
Tenancy Act. The enactments of which I have been describing the effect are 
capable of being represented as jarring 'with that Act, and' representing a 

,. different line of policy. Indeed one of the sections of the present Act 
expressly modifies section two of the Panjab Tenancy Act, so as to make its 
operation retrospective only. I am very anxious to make it as clear as I can 
that the difference between the two measures is apparent only, and not real; that 
the present Dill in no way conflicts with the PanjabTenailcy Act, but on the 
contrary confirms and carries out its policy, though it does incidentally super-
sede one of its provisions, by the manner in which it disposes of the whole 
subject at part of which that provision incidentally glances. In order to 
explain this, it will be necessary to say a few words on the scope of the Punjab 
'l'enancy Act, not with any controversial object, but merely in order to show 
distinctly how these two measures are related to each other. 

"It is impossible to read either the Panjll.b Tenancy Act or the debates 
upon it and not t~ see that it was a measure intended to meet and dispose of a 
llressing pIactical question which had arisen in consequence of certain proceed-
ings of the' settlement officers, and not a comprehensive piece of legislation 
upon settlement law. Moreover, it was, and was admitted to be, a com-
promise between two opposite views of the subject. In a few words, the 
matter stood thus. In the first Panjub settlements, which on an average 
had preceded the Pa~jab Tenancy Act by about sixteen or seventeen ye3J.'S, 
a very large class of persons had been recorded as being tenants with a 
right of occupancy. At the settlements which immediately preceded the 
passing of the Act, the officer in charge of the settlement, ncting' under 
Hegulation YII of 1822, set aside the old settlement records' altogether; 
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re-opened the question whether the tenants recorded as having a right of 
occupancy were or were not entitled to such rights; and decided that large 
numbers of them-many thousands,Sir Henry Maine said as many, I think, as 

. 40,OOO-were mere tenants-at-will. Two views were taken of this proceeding. 
On the one side, it was considered that this was a wholesale destruction of 
rights of long standing, which had been created under the guarantee of British 
Oourts of Justice, at a time when there was hardly anything in the whole 
country which deserved the name of a legal right, proprietary 01' otherwise. On 
the other side it was considered that the original settlement records had been 
negligf'ntly made; that in particular thcy virtually set aside the rights of a 
class of superior proprictors; rights which had been forcibiy held in abeyance 
during the Sikh rule, but which were still remembered and yulued, and which, 
under our system, had again become valuable und ought to have been 
protected . 

. " These were the opposite views, each of which was very vigorously expressed 
in the debate which took place herc three years ago. The Act was a compromise 
between them. On the one hand it defilwd, with a precision never attempted 
before, the relations of landlord and tenant and the rights of occupancy 
tenants; and on the other hand it contained a pro .... ision in Section two, which 
declared thai, as to certain matters connected with that relation, the entries in 
settlement ].'ecords should be regarded as agreements. It did not say this quite 
in so many words, but this I think is the clear effect and meaning of the sec-
tion in question. Whether it was intended to be prospective as well as reb'o-
spective is perhaps open to question. It was at all evcnts intended to be reb'o-
spective; and the effect of it, therefore, was to confer a character of conclusive· 
ness on a very great pad, at all events, of the entries made in the different 
Records of Rights then in existence. Whatevel' may have been thc legul pur. 
port of the actual woras employed, it does not admit of any dO).lbt whatever that 
the measure was framed with a view to existing facts; that the principal inten. 
tion of it was to put an end to what was regarded as an extremely serious 
practical question. 'The general subject of the effect which ought to be given 
to Records of Rights in general was not at that time under the consideration of 
the Council as it is now, and the result is, that the expressions used by the 
hon'ble members who took part in the dcbate, as to the judicial character of 
Records of Rights, must be construed with reference to the particular Records Of 
Rights of ",iJieh they were speaking, that is to say, those which wcre made at 
·the first Punjab settlements, 

"With these remarks I proceed, with your Lordship's IJermission, to read 
some observations made by my hon'ble friend and predecessor, Sir Henry lfaine, 
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upon this subject; remarks which might' possibly ~e quoted as showing the 
change of policy of which I have denied the ex:istence. Sir Henry Maine said-

" t At the first Settlement of the Panjab, the officers employed did not merely, as in 
older Indian settlements, construct a record which WIIS only a pri1fZdfar:ie description of the 
rights therein described. 'The Pa,njab officers were invested with judicial powers, and the 
Civil Courts w~re carl;lfully excluded from interference with their decisions, which when given 
on merits liecame the decisions' of Judges. Of courSe I do not mean to say that they adjudi. 
cated in every ~~e. No court of justice ever adjudicates in more than the minutest fraction 
of the cases reahy, though indirectly,' affected by its jurisdiction. But it is clear that every-
body, landlord or tenant, had an opportunity of coming forward to assert his rights in litigious 
form, and had power to appeal from decisions which he thought iuequitable, and every decision 
of the Settlement Courts must haye indirectly disposed of thousands of CllseS not IIctually 
brought before them. I can scarcely conceive any stronger guarantee given to these rights. 
A Parliamentary title to property is necessarily somewhat arbitrary j but when a Government 
sets its courts of justice in motion for the affirmation of rights, bringing them to the very 
doors of claimants lind opponents, it gives a moral guarantee of the highest order.' 

CC This, it may be argued, is a distinct assertion that an entry in a Record of 
Rights ought to be regarded as a judicial decision, not to be set aside or con-
tradicted on any subsequent occasion. I do not think that this was Sir Henry 
Maine's meaning. I think that he.,meant to say merely that, under the peculiar 
state of circumstances to which I have already referred, the particular set of 
entries which had been made in the particular set of papers in question ought 
to be respected by the legislature as much as if they had been judicial, and 
deserved to be put by legislation on that footing if legislation was necessary 
for that purpose. This is obviously quite a different thing from saying that 
all entries made in all settlement records ought to be regarded as judicial deci-
sions or contracts recorded in an. authoritative manner. ,It was not necessary 
to Sir Henry Maine's arguptent to say more than what I have suggested, 
and I do not believe that he 'intended to do so. Indeed, I think that what he 
did sa~ would be open to a good deal of criticism if it was not regarded as 
being confined strictly to the' particular case in question. Upon this, however, 
I need not enter, as it would be collateral to my main object. 

"The justification of Sir Henry Maine's views, thus interpreted, is to be 
found in the description which was given by himself, and, at the close of the 
debate, by Lord La'wrence,of the state of things under which the settlements, 
which immediately succeeded the conquest of the Panjab, took place. We 
found the country in a state of chaos. The SIkh Government had so managed 
its affairs as to render it altogether doubtfril whether the notions of legal 
right and private property existed at all in the country, or had been altogether 
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subverted in it. The first object of our rule was to provide some sort oi'order, 
and to revive, if not to create, those elementary ideas which form the neces-
sary basis of anything like a stable or prosperous state of society. The first 
Panjab settlements were made with a view to this state of things. They 
were no doubt intended by their authors to form a sort of Doomsday Book 
for the Panjab; to supply what an English lawyer would describe as a root of 
title. They were meant to settle-and practically they did settle-a vast mass 
of questions incapable of being settled by any other process than the one adopted. 
What the rights of the parties were before the first Record of Rights was 
formed would seem to have been an indeterminate problem, one which 
might have been solved in a variety of ways, according to the views and policy 
of the persons by whom it had to be solved. Howevcr this may have been, it 
was solved in one particular way by the formatiou of the Record of Rights, 
and it appears to me obvious that Sir Henry Maine was perfectly right iu 
maintaining that, after that settlement had remained undisturbed and had 
formed the basis of all property in land throughout the Panjab for sixteen 
or seventeen years, it would have been monstrous to permit it to be disturbed. 
The Panjab Tenancy Act gave to it such a measure of validity as it appear-
ed on tbe whole advisable to give, and nothing can be further from the 
intentions of the Committee in general, or from my own intentions as the 
member in charge of the Bill, than to interfere in any way whatever with the 
settlement then made, or to re-open the questions then decided. Our position is 
simply this: on reviewing the whole subject of settlement law, we do not think 
that it would be either safe or just to attach to all entries in Records of Rights 
any greater degree of importance than is assigned to them by the Bill. We 
do not think that every entry made by' every o~cer whose duty it is to contribute 
to the preparation of a Record of Rights ought to be treated as a contract for 
the future; but we do not propose to re-opell the questions settlcd by the 
Tenancy Act as to the past. It must ,be remembered that the very object· 
which the authors of t.hat Act, and Sir Henry Maine in particular, had most 
clearly in view was to give n fixed and permanent character to the rights 
guaranteed or created by the first settlement~. But if we were to permit such 
rights to be taken away without remedy by ~n entry in a subsequent settlement, 
we should considerably diminish their value. Every argument, in fact, whieh 
can be used to show that some of the entries at the first settlements ought to 
be held sacred, is an argument against attaching an excessive artificial import- • 
ance to entries made at subsequent settlements. Whatever may have been the 
case twenty-two years ago, rights of property are now in existence without any 
sort of doubt; their value is universally recognised; the proper means of pro-
serving and vindicating them-resort to Courts of Justice-is universally under-

c 
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stood ; and. to have a uDlversal re-settlement of rights, with compulsory litigation 
of every' cbncei~abie outstandingcl~im once in every· generation, would be 
as Ilbsurdas:1o go on pulling out the tMth ·of a grown-up man at intervals of 
fifteen years,be~a~se, when he was·fifteenyears of age, it was necessary to 
pull out some of his teeth to m~keroomfor the rest. 

"Inowcpme to consid.er that part of the Bill which relates to the sale of 
lands fpr ... f!.rrears . of .revenue. The Acts which regulate this procedure in 
the NOl'th-WestProvi~c~s .are long and intIicate. When they were passed, 
the Oode of Oivil Procedure was not in existence; but the provisions for 
the sale of land contained in the Oode are, with very few exceptions, identical 
with those of the revenue sale law. In order to avoid needless intricacy in 
the law, we propose that the process of sale provided in ordinary cases by 
the Code of Civil Pr.:lcedure should also be employed in the sale of lands for 
arrears of land revenue, with certain modifications of detail. In order to 
avoid the oppressive use of these powers, we propose that no sale should 
b~ ~owed to take place without the special sanction of tb.e Financial Oom-
missioner. The subject is not one to which much importance can be attach-
ed, as sales for revenue are practically unknown in the Panjab, and will, I 
hope, continue to be so. As to the method of procedure, there is really very 
little to choose between the North-West Provinces sale law and the Code of 
Oivil Procedure, and I do not myself see that what little difference there is, is 
of any particular importance to the defaulter. . 

" The next point to which I have to refer is section sixty-five, which provides 
that no Civil Courts shall take cognizance of various matters specified therein, 
but that they shall be decided by the rey-enue authorities, amongst whom a 
regular course of appeal is provided, from the Deputy Commissioner to the 
Commissioner, and from the Commissioner to the Financial Commissioner. The 
matters from which the Civil Courts are thus e,xcludedmay be described shortly 
as being all matters connected with the formation of the Records of Rights, 
the right of particular persons to be settled with, the collection of the revenue, 
except in specified,cases, and the decision of claims, as against the Govern-
ment, thQugh not as between individuals, to village offioes. The effect of this 
section will be to avoid what I think must be felt as a great difficulty' by 
every person who tries to understand the revenue system of the North-West 
Provinoes. 

" The difficulties of the subject may be ~ummed up in the phrases, • summary 
decision,' • revenue courts,' • revenue cases.' As far as I can understand' the 
matter-and I am by no means sure that I do understand it-a summary deci-
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sion is not, properly speaking, a decision at 'all ; a revenue court is not a court, 
and a revenue case would not be a case, if it were possible to find any state of 
things to which that vaguest of words does not apply in some sense or other. 
At all events, this seotion will make matters quite clear iu the Panjab. There 
are certain specified matters which are to be disposed of by the revenue 
officers, and certain others which will be left to the ordinary civil courts or to 
the settlement officers in their judicial capacity, whilst their judicial powers 
remain in force. The section to which I have referred specifies distinctly what 
thpse matters are. One anomaly which I am told exists in the North-West 
Provinces will be completely avoided by this method of proceeding. An 
appeal may be brought from one revenue official to another, till the matter is 
disposed of by the Board of Revenue. Their decision may then be contested 
in the civil courts, and the parties may thus go on appealing till they get up to 
the High Court. There may thus be as many as five or six appeals in one case. 

"The last provisions to which I have to refer are sections sixty-six and 
sixty-seven, which authorize the J.Jocal Government to make rules on a valiety 
of matters connected with the working of the Act; give them six months to 
make such rules, and direct that the rules, when made, shall be annually 
re-published, alTanged in the order of their subject matter, and amended up to 
date. These provisions relate to those rules only which are to have the force 
of law. 

" Upon these provisions I have several remarks to make. In the first place, 
I may l·efer to a criticism made on the draft Bill by an eminent Panjab revenue 
official to whom it was referred for opinion. He said that,like Mr. Thomason's 
Directions to Settlement Officers, the Bill might be desclibed as a C set of affect-
ing common places.' There is a freshness ahout this which it is impossible not 
to env.y. The old lady who wept over the sweet word Mesopotamia was hard-
hearted in comparison to a veteran settlement officer who is affected by a 
common place about a wajib-ul-arz; but I suppose that the m'eaning of 
the criticism (and, by the way, I wish publicly to thank the author of 
it for several valuable suggestions) was this-The Bill is too general in 
its terms. It does not enter sufficiently into detail, and it leaves unsettled 
many matters of great practical importance. I admit the fact, but I deny the 
inference that the Bill is defective. It is, and it was meant to be, very 
general in its terms. It does avoid detail. It does leave many important points 
to be settled by the Local Government. The reason of this is, that the opera-
tion of making a settlement is essentially an executive operation. It is not a 
matter which can be provided for beforehand by legislation in every minute 
detail. All that the legislature ought to attempt to do is, to lay down' in a 
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plain and distinct mannel; the general outline and frame· work of't4e operation 
and the principles on which it istopro:leed, lea.ving the Local GovernIIlent to 
.fill in such details as experience may show' to be necessary. Of~ourse, a 
person who, by many years of . labour, has acquired a technical familiarity with 
all the minute details of settlement operations may see littleimp'ortance in such 

· an undertaking; but I think that it is possible to have too much, as well as too 
little, practical .experience. A· man may know each particular tree in a plan-
iationso well that he forgets that there is such a thing· as a general plan of 
thewhQle plantation. ~'o those, . however, who come fresh to the subject \).nd 

· wish t6 learn it; to those who have to superintend the administration of the 
system, to see whether it is working well or ill, and to amend its defects; to 
those who are responsible for its generalresuIts, and who have to see, o.n· the 
one side, that the revenue gets its rights, and on the other, that the people are 
not oppressed-in other words, to the student, to the Local Government, and to 
the Legislature-such a sch.erne, if properly drawn out, may be of the very greatest 
value. I have no doubt that the excessive confusion into which the whole 

· s!J.bject of land revenue law has from one cause or another been 'allowed to 
faU has had very bad practical effects. upon the financial and social policy 

· .pursued by successive Governments in India. The law has been allowed to 
~ntract something of that character of an occult science, known only to 
eiperts, which attaches, for instance, to real property law in England. 

"The minor legislation on this subject we propose to make over to the Local 
Government, subject to the provision that a new edition of such of their rules 
,a,~l!'r~Jo have the force of law shall be published annually, amended up to date. 
The effect of this will be to prevent the growth of one of those auomalous 
masses of rules, circulars, explanations and so forth which have hitherto been 
such blots upon the administration of the land revenue.' I hope your Lordship 
and the Council will observe that the provision to which I am now referring 
relates to those rules only which are to have the force of law. Nothmg can 
be further from the intention of the Act than any interference with the ordi-
nary authority of the Local Government over its own officers. This we propose 
to leave as we find it. Executive instructions will of course continue to 
be issued on such occasions, and in reference to such subjects as may from time 
to time appear desirable, and it would, I think, be natural and desirable that 
these instructions should enter upon a variety of topics which would be out of 
place in a law. ' 

" I would suggest, for the consideration of my Hon'ble friend the Lieutenant-
Governor, the importance of . causing a new edition of the Direction8 to 
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Settlement O.lficers and Oollectors to be prepared, ~~, rather, of having those 
works re-written with a view to the various ··changes which havo taken place 
since their original publication. Such. a work would, in my opinion, be of the 
highest importance, and I think that an officer of high standing and position 
might properly be employed upon the work. Good law-books are almost as 
necessary for the proper administration of the law as good laws. By a good 
law-book I understand, not one of those shapeless masses of ill-arranged detail 
which are commonly produced by English lawyers who wish to connect their 
names with a particular branch of the law; but books showing the principles on 
which a law is founded; giving that collateral knowledge, the existence of 
which the legislator assumes; describing the object which the legislator had in 
view in enacting particular provisions, and the means by which he hoped to 
attain them. I mean, in short, a work like those books of Mr. Thomason's to 
which I have so frequently referred, and not a shapeless mass of cases like 
somebody's edition of somebody else's edition of Williams's Notes upon Saunderts's 
Reports, or a monument of ill directed ingenuity-as worthless intrinsically 
as a Chinese puzzle-like Fearne's Oontingent Remainder-s. It appears to me 
that such a book as I suggest might be made with perfect propriety to com-
bine an amount of information upon matters c:mnected with the laws and 
customs of the Panjab relating to land, and with the past and present ad-
ministration of that and the adjacent provinces, which would be of the highest 
and most permanent value. not merely to those who have practically to ad-
minister the province, but to every one who is interested in understanding the 
na.ture and principles of our rule in India. 

"With these observations, my Lord, I have the honour to move that the 
report of the Committee be taken into consideration." 

His Honour THE LIEU'l'ENANT GOVERNOR wiahed to say that, regarding 
the Dill from the point of view of the Local Government, he felt the utmost 
satisfaction at the prospect of its ,speedily becoming law. The present was 
the first attempt to put the collection of land-revenue on a distinct footing 
of legality since Regulation VII of 1822. That measure was, as was well 
known, the result of a tour made by Lord Hastings with Mr. Holt. Mackenzie, 
in the course of which it was discovered tha.t, in consequence of the intricate 
and obscure nature of our judicature, the numerous small holdings and inter-
ests in land could not be satisfactorily adjusted. Consequently, Regulation VII 
of 1822 was enacted; but it was framed on an imperfect knowledge of the 
country and people, and had to be supplemented by a large number of detailed 
instructions from the Local Governments before settlements could be effected by 

d 



734 P A.NJ~B LA.ND-REVENUE. 

the maclJ.4l~~y it. pro"ided. One of its main defects was that it gave no 
judicial powers ,to t\le officers ~ngaged in a settlem~nt. Such officers had the 
power to pass. what were . called "summary" decisions, which could subse-

.:quently be' contested in the ,Civil Courts. When thePanjab was annexed, 
, 'Judicial po~e~~~e~e conferred on settlement officers, and consequently some 

;'of th~entries made by settlement officers 'were no doubt of the same effect 
. as judicial d~cree~, and the people who did not at that time bring forward 
their . cl~ims fo~ adjudication created ~ presumption against the validity of 
their claimS, whicp the Panjab Tenancy Act had, as regarded several topics, 
rendered cOllclusive. But HIS HONOUR was satisfied that it was not desirable 
for the future to invest mere entries, arrived at without judicial investiga-
tions, with any technical effect: they raised a presumption of the truth 
of what they stated, but they were not conclusive proof of it. HIS HONOUR 

entirely concurred in the propriety of the principle of assessment being de-
finitely settled on the occasion of each settlement by the Local Government 
in concert with the Government of India. It was highly desirable that a 
question so materially affecting imperial finance should be considered and 
det~rmined by the same authority as was responsible for the financial equili. 
brium of the country. 

'As regarded what was sometimes called the "compulsory litigation" 
occasioned by settlements, HIS HONOUR was satisfied that some such pro-
cess was inevitable. He remembered how in Oudh it had been originally pro-
prosed that no alteration in the record of rights should be recognized, except 
when made on a judicial decision; but it was found that the parties would. 
not come into Court, and that the record would accordingly be very imper-
feet;' the scheme had in consequence to be abandoned. The Bill, as now 
amended, would, he hoped, be of great usefulness to the Government of the 
country, and prove a new starting point for the revenue law of India. He 
considered tha~ his hon'ble friend (Mr. Stephen) had laid the Panjab under 
a deep obligation by tIl\? industry and skill with which this difficult measure 
had been conducted to so satisfactory a conclusion. 

The Hon'ble Sm RICRAlLD TEMPLE said :-" My hon'ble colleague Mr. 
Stephen, who has just spoken, is quite correct in saying that I have given a 
very reluctant assent to that portion of this Bill which relates to the record 
of rights (see sections twenty-one-twenty-four), and I now desire to explain 
the reasons for the views which I have beld and still hold. 

" It seems to me that a record of rights at a regular settlement must belong 
to one or other of three categories,-firstly, it may be a register having no judicial 
effect whatever, being simply evidence quantum "aleat, as is the case in the 
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North-West Provinces, under Regulation VII of 1822; or, secondly, it may 
have absolute judicial effect, being conclusive, conveying a valid title hy its 
entries tJlfoughout., not liable to alteration, save for correction of clerical mis-
takes or errors admitted to be such by the parties concerned, or under peculiar 
and exceptional circumstances; or, thu'dly, it may be a compromise between the 
above two categories; that is, those entries which depend on a judicial decision 
shall be final, while all other entries are presumptive evidence only, which 
will be the effect produced by the present Bill. 

" Now, I say that, according to the original intention of the Panjab Adminis-
tration, the reco~'d of l'ights was to come under the second of the above 
categories, that is to say, that the entries of all sorts were to be valid and con-
clusive; that the record, as a regi~tration, was to have judicial effect; and that 
there was to be no alteration subsequently, save for tbe correction of mista;kes 
acknowledged by all .concerned or under extraordinary circumstances. 

" In 1849, the Board of Administration declared their view thus (Circular 
122 Of 30th May)-' The Board are of opinion that disputes reg?-rding rights 
in the soil can be satisfactorily disposed of in a new country by the settlement 
officer only * * * * in a settlement office, where less regard 
is paid to forms, and an arrangement by compromise or arbitration can 
generally be made.' Later in the same year the Board obtained regular 
judicial powers for the settlement officers. Then, in 1852, the Board in their 
first Administration Report thus described the scope and intent of the measure. 
They said (Panjab Report, 1850-51, paragraph 293)-

'" One of the first acts of thc Board WlLS to olJtain the sanction of Governmcnt to confine 
the decision of all questions connected with the landed tenures to the Settlement Courts. 
* * * * * * No settlement officer ever thinks of limiting his knowledge 
to formal proceedings placed before him; he is the umpire lLS well as judge in the question at 
issue, and it is his duty to search out and ascertain its real merits. He confronts the litigant.s; 
he closely and juiliciously cross-examines; then places the point at issue, when necessary, 
hefore a jury of village elders, and even adjourns to the village and to the disputed spot, in 
nn intricate matter, for the purpose of eliciting the truth. In this way 0. mass of cases will 
he disposed of, which, if brought before a more formal tribunal, would occupy the time of 
many Judges.' 

"Then the Board annex a copy of tIle Jnllunrlllr Settlement Report, which 
they had caused to be 'printed for circulation umongt he officers in the Panjab, as 
it clearly elucidates the system now in force.' Now, that Report termed the 
record of rights 'judicial registration,' and among other things went on to say-

'" During the latter portion of the settlement, endeavours have been made to dispose of 
all the minor disputes simultaneously with the preparation of the Khewat and Terij. When 
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the rough", copy of thl) Tcrij had hilen drawn up, and sent for attestation to" the jndicial 
officer, and the whole village was in attendance, a number of ~ses were summarily decided 
by the arbitration of Lumberdars or others on the spot, and in the presence of the people. 
The result was recorded in a single Roobakal'ee," setting "forth the circumstances of the claim 
~lld the ma!lJle~. of its decision, which in the ordinary course of litigation ,vonld have been 

" expanded into a lengthy re~ord, have taken up some time, occasioned the summoning of 
several pa~ties.' ' " 

" Full effect was given to these principles in the Judicial Department by the 
Panjab Civil pode in 1854. In Section I, Clause 4, it laid down that Oivil 
Courts might 'not entertain a suit • for any matter that may h:ave been decided 
by any authority competent to try it. This clause will apply to decisions passed 
at a regular settlement.' The commentary attached to the Code explained 
that this ruling was founded' on the principle that what. has been done by one 
competent department need. not be re-done nor re-considered by another.' 

"All thi~ appears to me to show that not only were the judicial decisions of 
the .settlement officers to be re!;pected by all other authorities, but also that the 
entries generally in the record of rights were to be accepted as valid and conclu-
sive. Besides the wording of the intention which was sufficiently explicit, it 
followed from the nature of the case that such must be the effect. If only 
those entries on the record were to have conclusive validity" which depended on 
regular judicial decisions by settlement officers, then many of their most im-
portant proceedings would be without such validity. Many of their largest 
decisions, most deliberately arrived at, and most assuredly intended to haye 
permanent effect, and most formally attested, did, nevertheless, not take the 
shape of judicial proceedings as ordinarily understood; that is, the judgment 
might have been made without the filing of plaints and drawing of issues and 
writing of depositions. For instance, some cpparceners in a village community, 
haling been dispossessed during Sikh revolutions, apply to the settlement 
officer for restitution. The settlement officer arranges with the village com-
munity that they shall be restored;" but as their holdings had passed into posses-
sion of the brotherhood, the restoration would involve' some redistribution of 
lands and shares throughout the village. After much trouble this' is done; 
the dispossessed sharers are restored; the new arrangements of shares and posses-
sion are formally agreed to by all the shareholders and attested by the 
settlement officer. Now, certainly, it was intended that such a proceeding 
should be judicially valid. But, strictly speaking, there was no judicial decision 
on record; it might not have been deemed necessary to record aU the olaims 



PANJLfB LAND-REVENUE. 

and counterclaims, and all the disputes which the brotherhoocl by this large 
compromise had settled among themselves .. 

" Again, it was not uncommon for village communities to find that actual 
holdings of land by the sharers did not quite coincide with the ancestral shares; 
the land mcasurements helped in bringing out such discrepancies. The com-
munity, after much disputing before the settlement officer, agree to modifica-
tion of the holdings. 'fhis is done anel attested. Here also it was certainly 
intended that the settlement orders should be judicially valid, altbough there 
was no judicial decision in tbe ordinary sense, with plaints and rejoinders and 
depositions, on record. 

"Further, there might be a question between a proprietor and a number of 
his subordinates as to whether they were occupancy-cultivators or sub-proprie-
tors. The cases being many, but aU nlike, they begin by trying one case. That 
ends in the subordinate being decla;I,'~d a SUb-proprietor and not an occu-
pancy-cultivator. The proprietor, seeing this, ceases to disput.e with the others, 
and allows them to be entered as sub-proprietors. The settlement officer, aware 
of all this, contents himself with attesting the proprietor's acknowledgment. 
It was certainly intended that this record should have judicial validity. Still, 
in most of the cases, there would be no regular judicia.l decision on record. 

" Countless instances to the same effect might be adduced as to the relations 
between landlord and tenant; but I forbear from adducing them, because, as 
regards them, the Panjab Tenancy Act has expressly given validity to the entries 
in the l"ecord made at settlement. 

"Thus I show that the record of rights was clearly intended to have con-
clusive and judicial validity. In attempting to make such a registration, thc 
Panjab Administration undertook an arduous task in the interests of the people, 
in order that landed tenures might, in a country distracted by revolution, be 
settled on a permanent basis; that finality might be attained, not after a long 
period of disputes and troubles, but at an early period, that is, as soon as the 
settlement work could be carried out. The registration was to finally decide 
all things as they then stood. Whatever disputes might in after timeg arise 
were to be decided by the Courts on the basis of that registration. But the 
reO'istration itself, so far as it went, was to be respected as conclusive. This 
w;s a policy, practically excellent aml heneficent in design, though difficult of 
execution. It was partially executed; and, so far, it has contributed to that 
signal prosperity which distinguishes the Panjab. Subsequently, events have 
shown indeed that its full and perfect execution was somewhat beyond our 

e 
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power at the time. :But I, for one, maintain that the .po~icy was in itself the 
hest possible, that it ought still to be followed, and tllat w:~t!tever remains un-
done in respect to its perfect execution might well be done now. 

" But,as I shall show presently, the present Bill falls s40rt of that policy, 
and this is the reason why my 8,ssent is so reluctant. 

" I must first, however, trace the steps whereby this policy was departed 
from, until the record of rights wholly l~st the status intended for it by the 
founders of the Panjab Administration. ' 

"Shortly after the first settlements were completed, many entries in the 
record of rights were fopnd to need rectification. Wherever disputants tried 
to re-open matters in any way decided, on consideration, at the settlement; they 
indeed met with refusal. But it was often found that the people had made 
mistakes and oversights, regarding which mistakes all parties concerned, were 
agreed; that errors had sometimes crept into figured abstracts of holdings and 
shares, which errors nobody denied . 

. "The occurrence of these errors was much regretted. No pains were spared 
by the Government of the day in selecting the best officers, both European and 
Native, for the work. ' The European officers have since proved their capacity iIi. 
many other fields besides the Panjab; the Native officials have since risen to the 
highest posts accessible to them in the public service. Neither was expense 
spared; for large and costly establishments were organized. The causes of error, 
no doubt, consisted in the novelty of the operation, in the unpreparedness of 
the people, in the extensive character of the amendment and redress needed after 
the troubles through which the landed tenures had passed. Mr. Stephen 
quoted incidentally passages from past debates..:...though not at all giving it as 
his own opinion-which stated, among other things, that the settlements had 
been negligently made, and that th~ attestations had been imperfectly carrie,d out. 
I say, ho'\',-ever, without the least disrespect to my hon'ble friend, who does not 
at all say that he believes these statements, that these expressions are wholly 
absurd and only show to what lengths people will sometimes proceed when speak-
ing in the heat of discussions. The settlements were never negligently made; on 
the contrary, neither ability, nor labour, nor expense was stinted. The absurdity 
of the charge of neg\igence will be patent on the barest mention of names. 
Was, for instance, Mr. Prinsep, one of the officers engaged, ever negligent? 

, Never; his high oharacter for unremitting and assiduous t"houghtfnlness forbids 
the supposition.' Were our hon'ble colleagues sitting here today, the Lieutenant 
Governor, Mr. Davies, and the Financial Oommissioner, Mr. Egerton-both 
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among the officers engaged in these first settlements-ever negligent? The 
mere asking of the question, regarding such eminent persons, supplies the 
negative. I might easily extend the list of distinguished names, but forbear to 
trespass on the time of the Oouncil. As for the attestations being imperfect, 
I have to say that in those villages of which I, have cognizance, the attestations 
were made most carefully, man by man, holding by holding, by fil·strate Native. 
officials of judicial status; often there ~as re-attestation, by way of check, 
by an European officer. I have myself Te-attested the records in many 
villages. No doubt the same precautions were taken in other settlements. 
Still, unfortunately, errors in detail became afterwards apparent. 

" In such cases rectification became desirable, and accordingly instructions 
were issued in October 1856, see Circular No. 55. Shortly aft.erwards it was 
founel that the wording of these instructions was too broad and general and 
m'ight be construed to comprise more' than was intended, and to admit of 
matters once settled at the settlement being afterwards re-opened. 'rhis' ten-
dency was, however, checked. For in 1858 (Circular No. 89) it was ordered that 
no alteration was to be made in the record without the express sanction of the 
Commissioner, and a procedure was laid down whereby the district authorities 
were to proceed before making any such reference to the Commissioner. It 
was reiterated that under no circnmstances was a regular judicial decision 
passed at settlement to be interfered with. 'l'hus the entries in the record, even 
though unsupported by judicial decision, were protected from alteration save 
with the Commissioner's sanction. N ow the Commissioner had from the first 
been the appellate authority in all settlement affairs. He might on appeal, or 
other reference, have altered anything in the record, though by 1858 the period 
within which such appeal might be made had, in most cases, past. The effect 
of the order of 1858 was in some respects little or nothing more than the 
extending of the period of appeal. Thus the entries in the settlement record 
remained valid and conclusive, save in those cases where, on special reference, 
the appellate authority in settlement affairs might otherwise direct. Thus the 
original policy of the Panjab Administration was really maintained and so 
continued till 1860. 

"In 1860 a virtual change was made (Circular XXXIII of that year) ; tbe 
district officers wcre empowered to take up claims to rectification of record. 
One category of cases open to rectification was thus described in perhaps 
somewhat remarkable language-

" 'The second class of cases will refer to omission of right not thought of 
or wilfully left out at settlement'. 
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"N ow, really, these 'word~ appear to me to afford ~copef6rtJle re~oponing of 
matters deliberately mi.d intentio~any' settled at the: set~Jerd~Ht,.~P.~ .to trench on 
. the principle of the registration having been valid ~nd ;co·nclusive. . The wedge 
was introduced forthe invalidation of theiitithority oft4~ tecor~. In justice 
to that circlllar, holVcy-cr, I must note thn.t it set fo:rth that 'changes should be 

. madc only on the clearest proof of err~r, ~ithina:fu:ed. 'pe~iod and uncleI' 
competent ·guaranteeirideheck.' . Fu;ther',if 'thedish,!Cr:hfficer thought' an 
alteration desirable, he was first to .make a summary enquiry,.then to obtain 
sanction of theOommissionerto tr{tb.ecase ~eguhl~ly; 'Als'o I should clearly 
inferthut, until an' entry was altered\vith th~se formalities, it remained valid 
and conclusive. On the whole, I should say that the original authority of 
the record, though deviated from, was not abandoned. 

"The author of this circular was Mr. Robert Cust, an old frie~d, for whom 
I entertain respect and admiration; and I nat~rally look to his other writings 
in order to understand his views. A.t page 82 of his :Manual published in' 1866, 
he adopts, for the record of rights in the Panjab, the very definition in force in 
old~r provinces where the record is not valid nor conclusive, and is ;i:lothing 
more ~han evidence. It is in this passage described to be 'a basis ~f inform-

•• 1 ' .. " ........... " . 
',~ti~ri.'re&'a!dirig the precise' subJect of ·litigation;' as 'not .to be~~Jt(;!nas 
.g~ounds for the decision of f\uits. respecting land.' He then goes on to say~ 

"f This guarantee to the correctness and stability of tbe record is entirely wanting in' the 
Panjab, where vesting the settlement officers with powers of Civil Coui·t, and the reservation 
of all decisions regarding land to the Revenue Courts, has grea.tly impaired the stability of 

• J landed, titles.' 

"Further on (page 119), he considers that Regulation VII of··1822 was in 
force in the Panjab (though whether it was really in force became soon a moot 
point) and he recognises fully that this Regulation authorized indefinite revi-
sion of the record from time to time and the re-opening of questions as 
might seem proper to the authority of the day. 

"N ow, this view mayor may not bE> correct, and I, fOl:: one, dissent from it. , 
:But at all ~vents it is in direct variance with the views of 1849, of 1852, of 
1854, of 1858, which I have been citing today. I think that the variation is 
to be regretted, and shows the necessity of legislation in order to preserve 
stability of purpose,~ evenness of course, and uniformity of design inN on-Regu-
lation Provinces. . 

" And further, whatever might have been the intent of these orders, I be-
lieve . that they did .in~~ect c,ontlibute to what shortly afterwards happened, 
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when a very extensive revision was attempted of matters relating to landlord 
and tenant, which certainly llad been intentionally decided at the settlement. 
'l'hat particular attempt at revision was, howeve,r, ultimately disapproved and 
stopped by the Government and the Legislature of India. 

"After that came (the late) :Mr. A. A. H.oberts. I turn to his :Minute at 
page 516 of the volume on tenant-right. He evidently considcrs that the 
whole recOl'd is open to revision from time to time, and so far he affirms the 
variation which had occurred. 'fhis was in 18G8. 

"Meanwhile, in 1865, the Panjab Courts' Act was passed, which confirmed 
the power of settlemeut officers to regularly try and decide contested suits 
and nothing more. 'l'his, of course, must have lll'ecluded the notion of conclu-
sive validity attaching to any entry in the record, not based on a regular decree. 

" In 1868, the Chief Court of the Panjab, writing about revised entries in 
the records, considered them to be 'nothing more than a superior description 
of registration,' and 'nothing more than l'evised records a~ording evidence, 
but not conclusive proof, of the title set forth.' 

" I infer that the Court would not have attributed any different or higher 
character to the original entries in the record. Though I should regret that 
such views were entertained as to the want of authority in the record of 
rights, yet I could not be surprised at the doctrine as laid down by the Court 
after all that had occurred. 

" Thus, as I conceive, the original declaration and intentions of the Panjab 
Administration were lost sight of, the authority of the record of rights was 
lowered, and the record in the Panjab reduced to the inferior status accorded 
to the record in the N orth-Western Provinces. 

"To some extent (and as I think beneficially) the authority of the record 
was restored by the Panjab Tenancy Act passed in October 1868 in respect to 

, one important division, namely, the relation of landlord and tenant. By that 
enactment an entry in the settlement records was (except under certain speci-
fied contingencies) to constitute a title to occupancy right; also entries when 
duly attested were to constitute, legally, agreements, and to have the force of 
~ontracts. In all this there breathed the very spirit of the original Panjllb 
policy. Further, the Circular XXXIII of 1860, which opened the door to 
revision more widely than before, and which had acquired the force of law, was 
repealed by this Act. 

"I certainly think that further legislation is now required to declare 
whether the record is or is not to be valid and conclusive; or if it is not to be 

f 
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whoUy.'v:p.Hd, then how far itjs.~,tobe valid. If· not, we shall have the 
autb.ol'it!e!'l in one decade of ye~rs.,aeclaring one thing, and the authorities 
.in 'the' next· deca.dedecl~(p ,another. The' Bill today before the Council 

," " -':~ ."oJ ", _ .. ," . " ~ _ I ':",:- ;,... -.0,: _ _, ,,' , • 
does supply indeed the '.requiSite- definition, ·and so far I support It, although 
the definition'is not all that 'I could desire. . , ",., , ',' ", ' " . 

. " . . .. ., 
" In regard to change of opinion in, these matters, I will quote the pas. 

Sl!'g~.f~pmSiriI. S.M~ine's speech (in October 1868) ah'eady alluded to today. 
It ,runs th~::" ,',' ',,' ' , . 
~ --:. '-.';: "', ",. ,~.' , 

. ',,;', The land i~ India. is the foundation of society, a.nd it is asserted that every ten or 
fifteen years a number of gentlemen may go in and reconstruct society •........ There is not 
the smallest security for the pl"inciples on which such readjustment would take place ... ... if 
these pretensions be allowed, and if the whirligig of Indian opinion goes round as rapidly as 
it has done in my time. ' 

" Again, 
'" There is this further element of suspicion; of course, the word is not meant in any injuri-

ous,sense. Th~ old settlement reflected the ideas of property and tenant-right, which were 
then all but universal in India, and which nobody of much credit desired. . ........ The pre-
sent proposals on the other hand fall in with the views which have recently become pre-
valent, and which have the BUppOrt of great .. , .. ' ... interests in lower Bengal.' 

" Again, in regard to the superior value of original records over revised 
records, . I will quote a remark by Sir H. S. Maine-

" , In the Pnnjaib, as elsewhere, evidence grows weaker in proportion as it gets older ........ . 
, The motives to false testimony had vastly increased. Property in land, which had little or no 
value before anne;mtion, has now a great and distinct value! 

" As practical legislators we are bound to recollect that a 'spirit of inter-
ference might easily actuate (I do not say that it does always actuate) even 
meritorious officers. The doctrine of finality in a record once made does in 
some degree preclude action on the part of those who come' afterwards. The 
idea of actively potential authority to be exercised from time to time, without 
ever lapsing, is attractive often to the ablest minds. Indeed, the higher the 
zeal, the greater the public spirit of our officers, the :firmer their faith in their 
own power of doing good, the more will the above view impress itself on them. 

" I turn now to'the Bill before the Council today. In the first place, I 
acknowledge fully; as just stated by Mr. Stephen, that it upholds and 
does not at all interfere with the Panjab Tenancy Act. I am happy to ac· 
knowledge this having myself been, under direction of the late Governor 
General, the movel' and defender of ,that Act. 
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"As regards the record of l'ights, in the first draft of the Bill now before 
us it was proposed that the Judicial decisions at the settlement should be 
as good as decrees in the Civil Courts; that a record of rights once made 
should not be liable to revision at any subsequent settlement save to record 
in~rmediate alterations by death, transfer and the like, or to make alterations 
agreed to by parties concerned; and that, with one reservation in favor of 
absentees, the entries in the record, after a moderate period of limitation, pro-
posed to be five years, should be valid and conclusive. 

"This proposal emanating from the Legislative Department was worthy of 
the breadth of view and the root-and-branch grasp of the suhject, which always 
distinguishes our Hon'ble Colleague Mr. Stephen. On being referred to the 
local authorities, however, the proposal was objected to by thc scttlcment officers, 
on the ground, mainly, that they found they could not in fact make an abso-
lutely reliable record. I understand that they say, in effcct, that the people 
are so careless and apathetic, so reaely to say anything however inaccurate 
in oreler to be rid of the enquiry. so improvident as to thc effect of what 
they may accept, so inefficient in aiding the investigation, that, despite all 
efforts, the settlement officers cannot prepare an entirely trustworthy statement 
of rights. I should, however, consider any such description to be one-sided 
and incomplete. The people mllY, no doubt, have these characteristics; but 
they have opposite and better qualities. Their tenacity, their long memory as to 
their rights, their regard for ancestral descent, their cxact comprehension 
of coparcenary status, their respect for title to land undiminished by dis-
tance of time, by prolonged absence-are proverbial and notorious, TherefOl;e, 
although they may be in some respects inapt and unfitted to help in forming. 
a good record, yet in other respects they must be peculiarly apt and fitted. 
Although at first we failed in getting a comparatively perfect record, we may be 
capablc of succeeding now, after more than fifteen years' experience, after availing 
ourselves of the work done in the first record, and considering that in the 
meantime the people have advanced so greatly in intelligence and education. 
I therefore must l'egard the admission which the settlement authorities now 
makc, to the effect that they cannot make a perfect record, as an unfortunate 
one, not easily to bc understood. I shoulcl have thought that they could now 
make a record virtually almost perfect. 

"However, the contrary view hus so far carried weight with the Select 
Committee of this Council that a reviscd proposal has been adopted. 1'he 
judicial proceedings of the settlement by arbitration or bYI formal enquiry 
will be as good as decrees of Civil Court. '1'he record once made at a regular 
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settlement cannot be revised at subsequent settlements save for insertion 
of '. facts; which have subsequently' occurred,-death, transfer, and the 
like. The entries in the record shall be presumed to be true unt.il proved 

.... .- ~ .,' , " ,. ' '.. 

~o ,be otherwise: and no alteration can be made save by order of Civil Court. 
, No doubt these provisions which will pass probably into law today do afford 
important safe-guards to raise the record from the status to which it has 
of late years desc~lldeci, and to remedy the defects incidental to the 'old 
sy~te~ ~stapli~hed by.Regulation VII of 1822. So far I cordially concur. Still, 
however, an ordinary entry in the record is only to be presumed to be true. It 
may th~~efore be disputed in a Civil Court by any party who brings evidence 
to rebut that presumption. And in this country it is seldom' difficult to 
procure some sort of evidence against even matters which have been carefully 
settled. Thus I fear that there remains a defect in the Bill DS amended by the 
Select Commi.ttee. On the other haud, it is not easy to successfully rebut a 
presumption established by law, and this much of presumption will do 'good. 
We must be thankful even for that. 

, ".Actual finality to the record, however, will only be obtainable by a Judicial 
(lecree. Therefore a settlement officer who wishes his work tost:1nd and to be 
l>laced beyond the chances of dispute 'and' the reach of litigation, should 
instruct claimants of all sorts to file their suits regularly and never to be 
content with compromises, or settlements, or promises. This will lead to 
increase of formal litigation at the time of settlement, but the consequence is a 
necessary one. Or if on a claim being made the parties shall agree, then the 
settlement officer should advise the parties to enter an agreement so formally 
and attest it so fully that it shall have in law the force of a contract. Failing 
all this, there is nothing left to the settlement officer but to surrou,nd his record 
with so many attestations that when hereafter in a Court of Justice the legal 
presumption of its truth shall be questioned, the said presumption shall be 
very hard to be rebutted. I earnestly hope that in this respect the settlement 
officers will be imbued with the same spirit as their predecessors; that they 
will strive to secure permanency and stability to their work, remembering that 
a registration of land tenure and title, which is liable to be disputed in the 
Courts, is an evil to the country. A registration which is not thus liable to be 
interfered with is a real blessing to the agricultural population. , 

" My own experience, now extending more or less ov~r many provinces of 
India, convinces me that such a registration which cannot be interfered with, and 
which is from its merit worthy of that high status, would be one of the greatest 
benefits which the British Government could confer on an Indian popUlation. 
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Its due preparation would be' worth any trouble or expense withilt reason. 
I consider that it was (as is acknowledged) undertaken originally by the 
Panjab Government, not so much in the interest of the State as in the interest 
of the people. If thnt undertaking be now pcrsevered in, it will still be in 
the interest of the people and mainly in no other interest. I am not sure 
whether I rightly apprehend what fell from Mr. Stephen on this point, but 
it seemed to tend somewhat in a different direction. Be this as it may, 
however, I wish to say that the valid and conclusive registration is as much 
needed in the interest of the people now as it ever was, and our State interest in 
the matter is no stronger now than formerly. The fiscal interest, that is, 
the collection of the land-revenue, does not absolutely depend on such regis-
tration. That revenue is fixed on the land which is hypothecated for the pay-
ment. The collection is made from thc actual possessor. Whatever other rightful 
claimant there may be, if there be an arrear of revenue due from a parcel of 
land, that parcel can be sold in recovery (however rarely such process be 
resorted to) w hateycr be the questions as to title. 

"I cannot see any injustice (whatever may be thought to the contrary) 
in virtually compelling men to register their titles, on the understanding that 
the registration is to be valid and conclusive thereafter. .A rightful possessor 
is not hurt thereby; on the contrary, he is benefitted, for his right is by the 
registration placed beyond the possibility of doubt or question. If a right-
ful claimant obtains hereby an opportunity of coming by his own again, 
that is well. Perhaps a possessor who has not right may have to give way 
to one who has; but here again there is not harm but good. I apply these 
remarks only to the Panjab, the province under discussion. Mr. Stephen seems 
to me to argue to the contrary, relying on English analogy. Well, I will not 
try to follow him there. But ~ have understood that England perhaps does not 
afford the fittest example in this respect, and that in some other countries of 
Europe the princ,iple of registration is more advanced. 

"I have only one remark to add which is this-Mr. Stephen has justly 
adverted to the section of the Bill which provides that the local Government 
shall in the settlement of each district obt.ain the sanction of the Government 

. of India to the particular principle on which the land-tax is to be assessed. 
This principle will vary in different parts of the country. The necessity for 
the local Government to obtain such sanction has not before been prescribed 
by any enactment. But in regard to the importance of the land-tax to the 
exchequer, it is well to insert a provision in the law. It is not, however, to 
be supposed that the Government of India docs not otherwise possess, or has 

fJ 
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not claimed, the power ofexe?utive inte!ferenc~.iIl this:import~n.~':r;natter. . Un, 
questionably we. min s~D,.cF0xi;orlrt6citfY ,0rd!s,~li()\V, .,~nd wft ia,~~'!l-lwayswen 
aware of. what is being done 'bythel(;calGciverli~ents; inae~d, th~ main'prin-
ciples on wllicli' the"l~ii(l~tax; ~sfiiedare ;:[~sually notortoU,:s, j:lven thollgh 
specific sanction may nothaveb~t1n.always obtained"ang, although the manage-
ment of the bnd-revenue is the' chiefest' of those points 'wlierein "the Govern-
ment of India";;j.rstljrelies' 'on the'vigilance . and " knowledge of the' local 
Governments. :. ¥r.Stephen no doubt correctly alludes to' an instance wherein 
the local Government modified the principle without obtaining specific 
sanction of the Government of India: Still that proceeding must at the 
time have been well known to the Government of India as to everyone 
else; and had any ,objection been seen, there might have been interference; 
as there was not, we must presume that the proceeding was virtually 
allowed." 

, 
The Hon'ble lfR. COCKERELL said :-" I wish to express my entire con-

currence in the anticipation of His Honour the Lieutenant-Gov.ernor of the 
Panjab, that this Bill is destined to mark a new starting point in revenue-
settlement operations, not merely in the Panjab, to which the measure is 
directly limited, but throughout the whole of India. The genel'al importance 
of the Bill is the more marked, inasmuch as we are, I trust, on the eve of 
consolidating the entire Bengal Regulations relating to land-revenue; a,nd 
although this Bill does not purport to effect anything like an actual re-
enactment of t}.lose Regulations for application to the Panjab, it may be said 
to contain an adaptation of their more important general provisions to the 
present state of things in that province, and to be consequently fit to take 
the place of the Regulations where the latter are in force. I know that, in 
in some quarters, it is accounted little less than . rank heresy to suggest that 
there is anything obscw'e in the historically great and time-honoured Regula-
tion VII of 1822, Ot· that the style of that enactmeut is susceptible of improve- , 
ment. N ev~rtheless, I ventw'e to express the opinion, that this Bill for the first 
time sets forth the procedure for the settlement of the land-revenue in a clear 
and intelligible sbape, and that, when its provisions come to be viewed' and 
considered side by side with the Regulations,' they will be generally admitted 
to be a desirable Bubstitute for the latter. , 

" I feel considerable doubt as to the correctness of the conclusions expressed 
by my hon'ble and learned friend, the mover of this Bill, in'regard to· the pro-
vision of section two ~f the Panjab Tenancy Act. My hon'ble and learned 
friend assumes, if I understnnd him rightly, that that provision was intended only 
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to apply to the records of former settlements. I should say that the contrary 
is to be inferred from the context of the Act. For, whilst the provisions in 
regarc! to occupancy rights are distinctly limited to the records of settlements 
made before the passing of the Act, no such reservation is made in l·egard to 
the provisions of section two; moreovel·, rights of occupancy are expressly ex-
cluded from the category of matters recorded at the time of settlement, which, 
under section two, were to have the force of agreements concluded between the 
parties aff~cted by them. 

"I at least always understood these provisions of section two of the Tenancy 
Act to have no limit as to their applica,tiou to settlement proceedings, and 
strongly objecting to the affirm~tion by them of what I conceived to be a 
monstrously inequitable proposition, I moved their omission when the provi-
sions of that Act were under discussion, and I have heard with no small 
. satisfaction to-day those expressions of my hon'hle a~d learned friend on this 
subject which seem to justify the course which I then took. 

" However the provisions of sjction two of the Tenancy Act may be con-
strued, I need hardly add that I entirely acquiesce in the limitation placed 
upon them by section thirteen of this Bill. 

"The hon'ble and 'learned mover, in referring to the provisions of the Oode 
of Oivil Procedure in regard to the sale of land as the latest conclusion of the 
legislature on tins subject, apparently overlooked the later enactment Act 
XI of 1859, under which sales of land for arrears of" revenue in Bengal proper 
where, probably, greater experience of what is needed in such cases has been 
acquired than elsewhere, are conducted. I have learned from the discussions 
which took place in Oommittee in regard to this subject that recourse to sales 
of land for the recovery of arrears of revenue in the Panjab is almost un-
known. As regards, therefore, the question of the best form of procedure to be 
adopted in this liill, the point is of little practical importance." 

The Hon'ble MR. EGERTON said that it would be unnccessary for him to 
detain the Oouncil by any minute criticism of the Bill. The measure, as now 
before the Council, had his hearty concurrence. As to the provisions of section 9 
there could, he thought, be no doubt as to tl;.e policy of putting a matter of such 
vital importance on the clearest footing. The land-revenue was the mainstay of 
the income of the country. This section would relieve assessing officers from a 
very serious responsibility, and would allow of the principle of assessment being 
varied in different parts of the country; it was most important that variations of 
this sort should be possible, as no one uniform rule could be devised which would 
be equally suitable for districts, the conditions of which were as widely different 
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as tho~eof ~a~y of the distFi~tsinth,~Panjab. WJlat wfis callei). "thehaIf assets 
principle" w~sextended't(iihe P~njab in a veryJnformal ~~ll~er: it was first 

·.a~n'ounc~d'in an ~rderr~felTing, not to the whole'province, but to certain resumed 
"inuafis; a~d was :coirimu'nicat~d to the settlerpent officer by the Financial 'Com-
~.",. ". • _:. _',' . '. :' -.' I : . 

Iliissioner hy l~t~r~ '~itho:ut a~y formal publication.fThis principle bad be~n 
adopted in: the PahJab;simply because it was in force in the North-West, and it 

: - - . :.. -,', ~,,-',!.. ~": ._,' (.1. r .•. .-. ,-' '. 

was in many J:'esp~ctsi:iot weJl adapted to the Panjab. The effect of the preseI\t 
-' ., . I ' '" .' _. _ •. _ ~ .. ,... . _ " 

provision woUld be, that the principle of the assessment would, in the case of 
each'settle~ent, b" determined by the Local Government in concert with the 
Supreme Government, and that definite instructions would be given to the 
settlement officer as to the principles on which his assessment should be 
grounded. 

As to the force to be given to enbies in the record of rights, it would be 
dangerous, in MR. EGERTON'S opinion, to allow the entries any other effect than. 
that provided by the amended Bill. His hon'ble friend, Sir Richard Temple, 
considered that, in the old settlements, the Government had intended to give a 
conclusive effect to the entries, and that the entries had been made with sufficient 
care to allow of this being safely done; but MR. EGERTON was SUre that, 
whatever might have been the care bestowed on the compilation of these records 
oJ rights, it had not, as a matter of fact, been sufficient to avoid mistakes. 
The agency was an untrained one; the people strange to the subject and not 
altogether friendly to the making of a record: a record made under Buch cir-
cumstances was under a great disadvantage, and could not fail to have numerous 
mistakes. Almost all the records of the first settlements in the Panjab were 
inaccurate, and, in some instances, so serious was the inaccuracy, that Govern-
ment had for years withheld its sanction from them, in order to allow of their 
cOl'~ection. Even "in the new settlements' considerhig the speed with which 
the records were made, and the large amount of responsibility left to Native 
subordinates, it was inevitable that there should be mistakes; and if there 
w\!re mistakes, it was highly undesil~able to make the record conclusive, 
however great might be the advantages of a final adjustment of the rights 
in land. Finality given to an incOlTect record was a far greater evil than 
the mer~ absence of finality. With a population such as tha:t of the Panjab, 
we could not proceed on the prinCiple that, if a man neglected to get his 
rights duly recorded, he deserved to lose them : if, indeed, the people had 
demanded thc record, the case would be different; but the ~ecord of rights 
was introduced altogethcr on the part of Government, -without any sort of 
wish or even understanding on the part of those whose rights were concerned. 
Tak()n as presumptive evidence, these entries were most valuable; and it was open 

.~ . , '. . - . 
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to Government to enjoin such ample formalities, and to hedge every important 
entry with so many securities, that the presumption raised by it would be 
practically irresistible; but it was safer, in lIR. EGERTON'S opinion, to let the 
weight to be given to an entry depend on the degree of caution shown to have 
been bestowed upon it, rather than to attach to it a technical importance, 
which, though no doubt very convenient, must in frequent instances involve 
substantial injustice . 

. The provisions as to sales, in the amended Bill, were, he considered, ample. 
The sale of land in the Panjab for arrears of revenue was happily unknown: 
and if at any time it should become necessary to enforce so undesirable a remedy. 
the sections of the present Bill would ensure that the law should not be put in 
action in a rash or oppressive manner. 

Finally, the rules which the Local Government was empowered by the 
Bill to frame would, MR. EGERTON thought, be useful in giving an elasticity 
to the system, and in eRabling the Government to adapt the working of the 
Act to the circumstances and wants of various districts, and to vary it as 
occasion might require. On the whole, he was sanguine that the present Act 
would be found to be a valuable assistance in the a,dministration of the land-
revenue of the province. 

The Motion was put and agreed to. 

The Hon'ble MR. STEPHEN moved the following amendment in clause (c) 
of section 19 :-

" For the worus 

'provided that no such amendment shall conflict with the conditions of clauses (a) and (6) 
of this section' 

ct suhstitute the words 

'but not so as to alter any statement as to the share or holding or status of any person, 
except in t.he cases mentioned in clauses (a) and (6) of this section.' IJ 

The Motion was put and agreed to. 

The Hon'ble MR. STEPHEN then moved that the Bill as amended be 
passed. 

The Motion was put and agreed to. 
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BURMA COURTS' BILL. , 
. Tho Hon'ble'Mn.; STEPHEN moved for leave to' introduce a. Bill to regu. 

~te the Oourts in British Burma. Some re-arrangement of the Oourts 
10. . .British -Bu~a' had been found necessary, and it ~as proposed to take 
a~vantage of the'p~'esent opportunity to deal with the whole subjeot syste-
·,ID.,a~ic.ally, a~had been already done for other provinces of the empire. If leave 
}Verc now. given, lin.: 'STEPHEN would qn a future occasion' ~explain the details 
,'o(the proposed measure. 
_~ .• :.~:;'~_;.;J, ~.~'~.,~,~~ '~'" !. --: .. , -<, ' 

., The Motion was put and agreed to. 

CIVIL COURTS3 (QUDH) BILL 
The Hon'ble lb. COCKERELL moved that the Report of the Select Oom-

mittee on the Bill to consolidate and amend the law relating to the Civil 
Oourts in Qudh be taken into consideration. He said, this Bill, originally 
designed for the consolidation of the several enactments comprising the law 
relative to the Civil Courts in Qudh, had developed into a scheme for effect.ing 
some very important modifications of the constitution and jurisdiction of those 
Courts. 

As regards their cognizance of original sUits, the proposed change was one 
rather of form than of substance; for, although the existing law provided for 
eight grades of Courts, there were in fact only six classes of Courts' of different 
jurisdiction, e.!l. (1) Tahsildars' Courts, with jurisdiction up to rupees 100; 
(2) and (3) Assistant 01' Extra Assistant Commissioners' Courts of the second 
and first classes, with jurisdiction up to rupees 500 nnd rupees 5,000 respec-
tively; (4) Deputy Commissioners' Courts, with unlimited jurisdiction ; (5) 
Commissioners' Courts, and (6) the Court of the Judicial Commissioner. The 
number of the Courts of the tbree highest grades remained fixed; but the 
number of the Courts of the Assistant Commissioners of the first and second 
classes varied according to the degree of competency and experience in judicial 
work, possessed by the available Assistant Commissioners 01' Extra Assistant 
Commissioners in the province for the time being; the several Assistant and 
Extra Assistant Commissioners being vested with the jurisdiction and powers 
of Courts of the Assistant Commissioners of the second class or first class, in 
accordance with t~eir respective quali:fications for the exercise of a lower or 
hi~hel' jurisdiction. 

The plan of the amended Bill was to treat the Courts 'of all Assistant Com-
missioners and Extra Assistaut Commissioners as Oourts of one grade, whilst, 
at the same t~e, power was given to tlie Chief Commissioner to extend, as occa-
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sion might require, the jurisdiction of any of the Judges of such Courts, on the 
ground of personal qualification, in such a·way as to bring the constitution 
authorized by the law as nearly a.<! possible into accord with the system in 
force in Qudh at the prC'sent time. 

In the matter of appellate jurisdiction, very considerable changes were 
provided for. In tlw Bill as introduced, the course of appeals was shaped to 
some extent on the principle of the system which obtained in the Panjab 
under Act VII of 1868. A second appeal was to be allowed to the Judicial 
Commissioner on any ground. whether of law or fact, where the judgment of 
the Court of first appeal did not absolutely confirm the decrce or order of 
the Court of first instance. But, where the judgments of these two Courts 
were COllCUlTCnt, whilst no further appeal would lie on any matter of fact, 
the !:pecial appeal under the conditions of the Civil Procedure Code was to be 
st.ill open in any case to which those conditions would apply. 

But the Select Committee proposed to go a step further in the modification 
of the appellate system, and to abolish the right of special appeal altogether 
when the first appellate Court confirmed the decision of the Court of first 
instance; substituting, for such right of appeal, a power to the lower appellate 
Court to state a case, where it entertained any doubt in regard to a question of 
law or usage having the force of law, for the considerntion and opinion of 
the higher appellate Court. 

There was nothing new in the principle of this proposed change; it was 
that which governed the procedure in the disposal of cases cognizable by a Small 
Cause Court, and although the application of it to the far more important 
cases to which it would be extended by this Bill was unquestionably a very con-
siderable step in advauce, the advance was, MR .. COCKERELL felt confident, 
in the right direction. Indeed, he looked forward to see this change of pro-
cedure now about to be experimentally introduced into Qudh very generally 
adopted at some futurc period in other parts of ,the empire. 

When introducing this Bill into the Council, he suggested that, as one effect 
of the proposed changes in the appellate system would he, perhaps, to over-
burden the Court of the Judicial Commissioner, it would be necessary to 
consider what means could be devised for strengthening that Court, not only 
for the disposal of the extra quantity of work that would be thrown upon it, 
but also in rf'~ard to such intricate cases and complex questions as might be 
expected to come before it occasiona.lly, and on which it might be especially 
df'sirable to obtain a decision of great.:'r weight than attached to the opinion 
of a single officer. 
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: Some provision f~r such an emergency was the more necessary, in that, up 
to the 'time of the abolition . of the· office of Financial Oommissioner and the 
tt:!peal orAd XXXVIi of 1867;' the Judicial Oomrnissione~' had assistance -to fall 
'bade upon in any case of perplexity, and that, too, at a time when the pressure 
of. work was riot so gl'eat as it was likely to become under the operation of this 

. '" ' --' Y-, " " , : " , I Bill. . . " . 

. It ~as at firs1/~roposed to appoint a OommisSioner, as Extra. Judicial Oom-
o miss'ion~t'to u~dertake the duty which formerly devolved on the Financial Com-
;missi~h~r in~ri~hjcases under Act XXXVII of 1867, and· also to revive the 
:turtile~procedure prescribed by that' Act in the 'matter of references to the 
High Oourt of the North-Western Provinces in certain contingencies; and 
this course found favour with the local authorities. 

On mature consideration the Select Oommittee determined that there 
wQuld be no special advantage in associating a Oommissioner, the subordinate 
under ordinary circumstauces of the Judicial Commissioner, with the latter, for 
the trial of cases involving points of such difficulty that the Judicial Oom-
missioner, presumably the more competent officer, felt himself unable to decide; 
and that delay would be avoided and a more practical result attained by the 
reference ~f such cases direct to the High CoUrt, 'in the manner prescribed by 
A~t XXXVII of 1867 as an ultimate measure. 

The effect of the provision of the amended Bill, in this matter, was to 
transfer the appeal in such cases from the Court of the JudiCial Commissioner 
to the High Oourt of the N orth-Western Provinces, except that the decision of 
the latter Oourt, in respect of the case referred, would be treated in all respects 
as if it had heen passed by the Judicial Oommissioner. 

For the mere disposal of arrears of ordinary business pending in the 
Court of the Judicial Commissioner, the Bill provided for the appointment of 
a. Oommissioner as an Additional Judicial Oommissioner. 

There was considerable obscurity in the existing law on the subject of 
jurisdiction in regard to suits relating to land arising in any district in which a 
settlement of the land-revenue was in progress. By Act XVI of 1865, all such 
suits were removed from the cognizance of the ordinary Civil Oourts to the 
'Revenue Oourts,' and the Governor General in Oouncil was empowered to in-
vest any officers with the powers of Courts of first appeal, the :final appellate 
authority being the Financial Oommissioner. Now, the remarks of his hon'ble 
and learned friend (Mr. Stephen) on the subject of Revenue Oourts, in con-
neotion with the other Bill which had been considered to-day, were singularly 
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pertinent to the present case; for there were not, and never had been, except 
for the purposes of the Rent Act (XIX of 1868), any 'Revenue Courts' in 
Oudh, and it had consequently been left to the Executive to determine' what 
officers should do duty for such Courts, and to assign to them the pecunial; y 
limits of their jurisdiction. 

For this state of things, which had no propel' legal basis, it was propo sed. 
in section twenty-six of the amended Bill, to substitute a power to the 
Ohief Commissioner, with the sanction of the Governor General in Coun cil, 
to invest officers engaged in making or controlling settlements with the powers 
of any Civil Court below that of a Judicial Commissioner, for the trial of 
suits relating to land in districts under settlemcnt. It was further provided, 
in case the judicial work thus devolving on the settlement officers should be 
more than they could dispose of with reasonable dispatch, that the Chief Com-
missioner should h:lve the power of re-transferring any such suits to the 
ordinary Civil Courts. 

For the purposes of this special jurisdiction in regard to suits relating to 
land, it was declared that a district should be deemed to remain under settle-
ment until the Governor General in Council should otherwise direct. 

We proposed to omit the provisions of the original Bill on the subject of 
taking oaths or making solemn affirmations on accession to judicial office. 
They were introduced as part of the usual furniture of 'Courts' Acts'. It was 
thought, however, that this practice of taking oaths of office was of the number 
of those ancient customs which were more honoured in the breach than in the 
observance, and, in fact, there could be little doubt that, since the enactment of 
the Penal Code, this attempt to get a sort of artificial security for a public 
officer's honest discharge of his duty was wholly superfluous. 

The other alterations appeared to call for no special observations; they 
related to matters of' detail and had for the most part been suggested by the 
local authorities. There was one proposal made by them which we had been 
unable to adopt; we were asked to apply the method of regulating the 
valuation of suits prescribed by the Court Fees' Act to the determination of 
jurisdiction under this Bill.· 

In the first place, this mode of determining jurisdiction had not yet been 
fixed by law in respect of the Courts of any other provinces; but the chief 
objection was, that the plan of the Court Fees' Act, though suitable for revenue 
purposes, could not be reasonably followed in all cases with the object of de-
termining jurisdiction. There were many suits not susceptible of other than 

i 
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:a purely arbitrary valuation, and .for those, an jnstitution fee of fixed but 
very. moderate amount 0 was 0 prescribed by the Oourt Fees' Act. 

00.. If the regulating principle of that Act was adopted for the determination 
of jurisdiction under this Bill, how could it operate satisfactorily in such 
cases? 

Theremight be diversity of practice now, butit could hardly be remedied in 
the w~y proposed. An almost unlimited general authority over the proceedings 
of the lower Oourts was assigned to the superior Oourts, under which they would 
be fully competent to regulate the dertermination of jurisdiction, and it was 
better not to attempt to fix by enactment any rule which could not meet all 
cases. 

He (Mn.OocKERELL) had only to add that tIle Ohief Oommissioner and 
JudicialOommissioner of Qudh were understood to concur generally in the 
provisions of the amended Bill. 

The Motion was put and agreed to. 

The Hon'ble lIB.. OOCKERELL also moved that the Bill as amended 
be passed. 

The Motion wl!-s put and agreed to. 

The Oouncil adjourned 8ine die. 

SIMLA, } 

. The 30th October 1871. 

H. S. OUNNINGHAM, 
Offg· Secy. to the 'Oouncil of the GOf)r. Genl . 

fur mGhng Law8 and llegulations. 
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