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Abstract 0/ the Proceedings 0/ the Oouncil 0/ tlte Gooernor General o/India, assembled 
lor tke purpose 01 making Laws and Regulations under the prooisiona oJ tl'e 
Act 01 Parliament 24 ~ 25 Vic., cap. 67. 

The Council met at Viceregal Lodge, Simla, onWcdnesday, the 9th June 1880. 

PRESENT; 
His Excellency the Viceroy and Governor General of IndIa, K.P., O.C.B., 

O.C.M.G., O.M.S.I., a.M.I.E., P.C., 'P'esiding. 
His Honour the Lieutenant-Governor of the Punjab, LL.D., X.C.S.I., C.I.B. 
His Excellency the Comn18nder-in-Chiel, Bart., G.e.B., C.I.E., v.C. 
The Hon'hle C. P. libert, C.8.1., C.I.E. 
The Hon'hle Sir S. C. Bayley, K.C.S.I., C.I.E. 
The Hon'ble Sir T. C. Hope, X.C.S.I., C.I.E. 
The Hon'hle Sir A. Colvin, K.C.M.O., C.I.E. 
Colonel the Hon'bIe O. R. Newmarch. 
The Hon'ble J. W. Quinton. 
The Hon'ble W. W. Hunter, C.8.1., C.I.E., LL.D. 
Colonel the Hon'ble W. G. Davies, C.8.I. 
The Hon'ble Rana Shankar Bakhsh Singh Ba.hadur, C.I.B. 

OUDH RENT BILL. 
The Hon'ble MR. QUINTON moved that the Bill to consolidate and amend 

the law relating to rent in Oudh be referred to a Select Committee" consisting of 
the Hon'ble Mr. lIbert, the Hon'ble Sir S. Bayley, the Hon'ble Sir A. Colvin, the 
Hon'ble Mr. Hunter, the Hon'ble Rana Shankar Bakhsh Singh Bahadur and the 
Mover. He said ;-

" I had intended, in accordance with the wishes of the Government of India 
and that of the North-Western Provinces and Oudh, to make this Motion during 
the last Calcutta session, but was prevented from carrying out my intentioD by the 
unfortunate illness of our hon'ble colleague Raja Amir-ud-dowlah Bahadur. It 
was obviously desimble that in discussing the principles and provisions of this 
Bill the Council should have the assistanr.e of a representative of the taluqdarH. 
whose interests are largely afleeted by it. And in fairness to them the Motion 
was suspended in the hope that tho illness of Raja Amir-ud-dowlah would be but 
of short duration. Unhappily my hon'ble friend is still unable to attend our 
meetings. In his temporary absence the Legislative Coullcil has been reinforced 
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by the addition of Rana Shankar Baksh Singh, Vice-President of the Taluqdars 

Association and o\vntr of a large t.aluqa in Soutllern Oudh, whose-knowledge and 
experience will, I have no doubt, be of great. value to us in carrying the Bill through 

its remaining stgaes. I hope also that we may still have the benefit of Raja Amir-
ud-dowlah's attendance either here or at the consultations on the mil which Sir 
Alfred Lyall hopes to hold at Lur.know before it is finally read. 

" The interval that bas elapsed has given members an opportunity of making 

themselves acquainted with the contents of the lengthy papers which havf been 

print.ed and circulatitd, and of appreciating the motives and reasons ~ have 
induced Government to recommend legislation on behalf of the Oudh tenantry. 
It has also enabled the'taluqdars to assemble and discnss the measure; and to 

inform the Local Government of their views respecting it. "hen moving for It-ave 

to introduce the Bill I d,welt at some length on the necessity for legislation of the 
nature proposed, and even at the risk of repetition I shall again briefly invite the 
attention of Council to the prominent facts which in the opinion of the Govern-

ment leave it no option in the matter. 

N The province of Oudh is very densely populated; the bulk of the popula-
tion live by agriculture, manufactures being few a.nd inconsiderable; 79 per cent. 

of the cultivated area is occupied by tenants-at-will holding farms 'averaging 
IOmething under five acres, and liable to annual enhancement of rent and to evic-
tion at the mere will of the landlord; and of the tota] number of cultivators only 

one in 200 enjoys any protection ~  these incidents of tenure. The landlords 
consist of 348 taluqdars and 180,000 proprietors of the zamindari cla88. Tenants 
with rights of occupancy under the Oudh Rent Act are 8,117, and tenants-at-
will 1,800,000. During the last 15 years there has been a rise of rents which 
varies in different districts but averages for the province 24 per cent., the average 
rise of prices during the same period having been about the same. The power 
of ejectment has been freely exercised by the landlords, the number of notices 
baving risen from 23,600 in 1876 to 92,602 in the current year. An examination 
of 28,477 tenancies in difterent districts made three years ago showed that of that 
number there wore only 6 per cent. in which the component fields and the rent 
had remained materially unchanged during the last fifteen years, and that in 46 
per cent. the tenants were all new-oomers. The provisions of the existing law 
which allowed tenants to claim compensation for improvements on enhancement 
of their rent have remained a dead-letter, and those which gave a similar right on 
ejt'Ctments have been largely evaded by contracts. 
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" ,\ ben ~ ~  these ~  to the notice of Council I stat.ed that tbt'y showed 
that the cultIvatIOn of the soIl was C<l.rried on by a body of raiyats holdin<Y ~  

a tenure which might be described as a yearly tenancy in its simplest and moat 

~  ~~, and I declined to waste your time by attempt;ing to plOVtl, 
what IS notonous to all who have thoughtfully considered the sllbjl'ct, t,hat this 

fonn of tenure when the pressure of population is severe is the one most discourag-

ing to ngricultural efficiency and most likoly to lead to the impovcrislnuent; and 
degradation of the cnltiV'ators of the soil. 

" It has, however, been urged as an objection to the Bill that the (··olldition 
of the tenantry has, on our own showing, improved, and that we ~ ~ I  ont 

no case to justify legislation. On this point, I am quite prepaerd to join SU~  

" As regards the improvement in the condition of the tenantry, special CRuses 
have been at work to bring about this result, the continued operation of which 

can no longer be relied upon. The substitution of the British for the Native 

Government after the pacification of the province enabled every man to enjoy 

the fruits of his industry in peace, and thereby gave a great stimulus to pro-

~  Good roads were everywhere opened out, and of late years railways 

have brought tracts hitherto practically inaccessible within reach of the markets 

of the East and "est. The cultivation of waste land has extended with great 

rapidity. The latest returns available give resson for believing t.hat the increase 

lIince settlement is some 20 per cent. These causes have efficiently promoted. the 

prosperity of the province, and have enabled the tenantry, whose rents were lu.rgely 

regulated by custom, to share in it . 

.. But, as I have already stated, they cannot he expected to give rise to the 

lame progress in the future as they have done in the past . 

.. The establishment of our Government substituted ~  the good old rule of 

each party taking and keeping what he could a strict reign of law, which nffol'ds 

eecurity to landlords as well as tenants, but arn18 the fermer with the whole power 
of an irresistible Land Act, and, as always happens in sllch CII.SCfI, gives the aclvan-
tage in the straggle to the richer and stronger of the two partics. A gcnt!ration 
baa grown up accustomed to the benefits of British Government; tho mail! lines 
of roads and railways throughout the province have been completOO; the area of 
culturable waste land is rapidly diminishing and customary I'f'nts arc fast dis-

appearing. "e have reached the summit of the watenhed, -and have to ~  
against a facile descent in the opposite direction. Moreover, the progre. testIfied 
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to by no means excludes exceptional cases of great hardship, which tend to 

-. increase in number. 

II Here I may fitly ~  a passage from the report of Mr. (now Sir) 

H. Davis quoted by Mr. Btrachey when introducing the present Oudh Rent Act 

in 1867:-

• The doctrine that rents paid by labourers raising their wages from the Boil cannot safely 

be exposed to competition, as expounded by Mr. J. S. M:ill, is now generally accepted by poli_ 
tical economists. It is ~  that a rapidly increasing population is BOon straitened for food, 

that they will contend fiercely among themselves for the payment of the rent of land from 

which alone in a purely agricultural country they can extract it; that such contention, whilst 

nominally and transiently r",ising rents, must lead to impoverishment and reduced wages; 

that with increasing poverty 'the secondary wants necessarily diminish, self-respect vanishes 

whilst.the multiplication of numbers is accelerated; that the end is to the landlord a shrunken 

rent-roll 'and deteriorated property; to the country a degraded and desperate peasantry. It 

iB admitted, on the other hand, ·that rents paid by capital may safely be left to competition 

that sensitive fund giving timely and early warning of over-exaction to the investor. Con-

tending, not for bread, but for the fair interest uf his money, he, unlike the starving cultivator, 

can and will separate from the soil. Whence is suggested an answer to ~  question often 

asked" why allow competition for grain and not for the rent of land paid by peasants f  " Be-
cause competition for grain has no tendency to multiply the number of mouths to be fed; but 
by adjusting its price in proportion to the supply, rather puts people on their thrift; whereas 

competition for rackrent leases, by encouraging false confidence, by eventually lowering wages 

and by minimising the prudential checks, has a direct tendency to stimulate the increase of 
population and in course of time to lessen the,fund for its support: 

.. This is a forcible statement of an economic deduction the soundness of 
which is unassailable. If anyone wants an inductive proof of the proposition, he 
has but to study the history of the land question in Ireland for the last 60 years, 
and to consider the results there brought about by the operation of competition 
• rents ona teeming agri.c_ultural populo.tion. 

"I would ask Your Excellency and hon'ble members bearing in mind this 
theoretical argument to weigh the facts stated in the following passages from 
Major Erskine's l'6port :-

• 126. Although I am able to say that the condition and prosperity of the cultivating 
e1ueee as a body have Dot yet been injurioWlly affected under the Administration of Act XIX 
of 1868, I cannot regard the numbers of those classes, the me of their fanna, tho incidenee 
of the rent they pay and the insecurity of their tenure without feeling that, 88 the iDevitable 

multiplication of their numbers prooeeda and competition for the land becomes more keen, 
their condition will under the present law deteriorate, and that it is advisable to take 1101118 
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action on their behalf. And I um strongly of opinion thll.t Bny remedial mcasul'es which art! 

adopted should be such as wiIJ proteot all cuitivating OO U ~  88 a b(,dy, and not merely tbOS8 

of certain caak>.s or classes, those who are ~ ~  from former proprietol'8 or those who 

have been in occupation for certain periods arbitrarily fixed. Jutel'forclIC<l is justified OD tbe 
hroad ground that it is impel'&th'ely necessary in the intcrl18ll1 of t.he general community that 

the complete efficiency of the agricultural industry be ~ Rnd that t,hat efficiency it 

under present conditions seriously threatcnCll. "0 

• 127. The ordinary tenant now holds from year to yeRr; llr. is liablr to hr. ('ailed on caeh 

year to agree to an enhaJlcement of hiB rent on pain of summary eviction if he refullH th., 

enhancement; and he is moreover liable to summary eviction at, tile end of any year WI the 

mere caprice of the landlord. The landlord need not give him notice to quit uutil tile 16th 

April; and, wlless he is in a position to contest tile notice, he must vneate tile land by the 

15th Mayor he may be forcibly removed, lrl'om all parts of the pr.ivillr.f) it is said that land-

lords throw obstacles in the way of renants seeking to make' improvements, and withhold their 

colUlCnt to the construction of tht'.se works uDtil the tenant contracte lliDl8df "more or leas au' 

of the porvisions of the Rent Act which secure him oompellsation, When the ront ill a produce-

""nt, it is regulated by eustom; but when it ill payable in mono), it is mainly determined b.v 

fompl!titioll, by which I do not of coul'l\e mean that the 1\ll18e of the tenancy or firM ill put lip 
'0 anction (though even that i3 spoken of by the Deputy Commil'Vlioner of lTnr:o). hilt that the 
landlord ordinarily taltCR as high a rent 8.Il lLe can set: it is ~ ho feared that, "01:l'ppt in rare 

instances, the landlord doc., not trouble himself to allcOI'lD.in the !'I·liltive produrtivl' capacity 

of his fields and to fix the rent of each on this basit:<; he treAts the tenallcy as a whole, and 
demands what he thinks the tenant will payor what he thinks anotr.er man w;lI give . 

• 128. Under a system which places him in !luch circumstances 1111 nrc &bovc deaeribed 

the Oudh peasant has little iucentiv!l to e.xcrciEe Bell-denial, pruut'nce and t.hl'ilt. It may 

be true that even with greater security of tenure he would still be d(fici(,lIt in thOtiu character-

i3tics; that he would still adhere to his old habits; indu,ge without m\tr14int hia R\IXUIlI in-

-tincts and cmbarr88ll himself by extravagant expenditure on marringctl, etc.; hut at leAlt he 

.hol.lld be put in a position in which it would be to his plain advantage to he prudent. alld econo-

mical. Such a potlitioD he doet1 not now occupy.' 

.. It has also been argued that t'hc evils for the rcmov .. 1 of wltich we proroee 
to legislate are apprehcnded, not actual, and that until they come into existence 
legislation is lIDWu.rranted . 

.. If the evils were ill thcmsclvt's slight, or if the apprehensions of their 
approach rested on insufficient grounds, thcn DO douht there w()1Ild be 80me foree 
in arguments; but. I hope I have satisfied the Council that neither of theBe ooncli-
tions exist in the proBent mac, and t.hat we have only too strong grounas to dread 
the approach of BeriollS evils, and to believe that, if we do Dot interpoBe, their 

arrival at DO distant date is a matter of certainty. 
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" If this be so, it is surely the duty of Government to take timely measures, 
io keep out the deluge before the country is submerged-to lay by a store in 

the present plenteous years against the famine which awaits us. In homely 

phrase, prevention is better tho.n cure. And mea.sures adequate to ward oft the 

disaster will fall far short of t.hose necessary to remedy the calamities caused by 
it if we allow it t.o fall upon us. 

II In this connection I would read to tile Council an extract from a memoran-

dum by Mr. Quinn, written when Commissioner of Sitapore, ~~ is refered to in 

Major Erskine's report. Mr. Quinn is an officer of sound judgment and long 

experience in Oudh, and the division from which he wrote consists of one district 

the lowest as rego.rds densit.y of populat.ion, and of two in ~~  the population to 

the square mile is under the provincial average :-

'I myself am convinced that the keen competition for land which is essential to rack· 
renting is only commencing, but will rapidly develop. Twenty years hence the whole of the 

cultllrable land in Oudh will probably be under cultivation. An ejected cultivator will then 
become a ruined man. I would earnestly protest against waiting till the cultivator hu reached 

the de.titute condition of the Bengal (he might more fitly have said Bello,.) raiyat, and till 

landlords have come to live up to an unduly inflated income. Now, when class animosities 

have not aprung up betwen landlord and tenant, and when the cultivator is still fairly pros-

pero1l8, is the time for such R moderate reform of the rent law u may ward oft the evils which 
'he backward state of Oudh hu &lone hitherto kept in check.' 

II In Southern Oudh, where population is more dense and the area of waste 

land is much smaller, the state of things dreaded by Mr. Quinn is within very 
measurable distance, competition rents are rapidly superseding those regulated by 

custom, and in one district tbere has been a rise of 49 per cent. in rents in 15 

rears. 
t' 
.. No candid observer of these facts can accuse the Govemment of precipita-

tion in initiating the present proposals . 

.. I stated in my speech on the introduction of the Bill that most of the taluq-

dara were understood to admit that under the I ~  some amendment of 
tbe existing law in the direction of the draft Bill is expedient, necessary and 

inevitable, and that I had grounds for anti'cipating ttat tbey would acquiesce in a 

measure of this kind. Since that speech was made tbe taluqdars "have met and 
considered the Bill, and in their corporate capacity have accepted its main prin-

ciple.. This alCceptaooe waa intimated to His Honour the Lieutenant-Govemor 

in a reception of taluqdars beld by him at Lucknow in the end of April, and was 

formally notified to the Secretary to Government in a Jetter of ~ 24th of that 
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month, giving cover to a memorial ~  will be found at page 9 of No.2 of the 

printed papers on the Bill. AB the memorials is short. I shall make no apology 
for reading it :-

• May it please your Honour,-We, the taluqdara of Oudh, beg to lubmlt a tranalation of 

the proceedings of a Meeting of the Committee of our Aaaociation held on the 22nd April, 1886, 

in deliberation on the Oudh draft Rent Bill, from which it will appear that we accept in their 

entirety the rulea of aeven yeara' lease and of the limitation of enhancement to 61 per cent. 
We, however. beg to suggest that land given on clearance lease, baniar, iUflg14, Dew alluvial 
land. parti, and land aubsequently to this Bill rendered culturable by landlords at their own 

expense, should be exempted from the provisions of the above clauaea. 

• We would aiao, with due respect and deference, draw Your Honour'a attention to section. 

38 and 129 of the"BilI, which, in our estimation.-contain provisioDa derogatory to our position 

and rights, and which also are, in our opinion, nnneceaaary for the protection of our tenanta. 
These sections we wish to see removed from the Bill. 

• We further respectfully beg to be allowed to point out what aeem to 111 eertain defecta 

and erron in the BiD, which we consider should be remoyed, and &Jao to luggeet lome Uleful 

proviaiODI which may be inaerteci therein.' 

" It confirms what I then stated-and before going on with my argument 
I may add that on the points to which eX<leption is taken we are prepared to allow 
the fullest weight to the objections consistent with securing the objects at which 
we aim, namely, moderate stability of tenures for the cultivator, and a reasonable 
assurance that the power of enhancement will not be pushed so far as to make that 

stability a nullity, for no tenure is worth fixing if the enhancement is severe. 

"  I have thus, I hope. 8ucce88fully met the objection as to the abaen08 of 
any neqeBSity for legislating on behalf of the Oudh tenantry. I now tum to the 

provisions of the Bill as introduced • 

.. With the Statem&nt of Objecta and Beason! will be found printed a Jetter 
from the Local Govemment, giving reasons for the form which the Bill auumel, 
and fo .. the various minor alteration8 proposed in the present Bent Act. I shall 
not trouble Council with ~  these on this oc:caaion. They wiD be fuU, 
dillCU88ed in Select Committee, and such of them as are finally agreed upon can be 
referred to 80 far as is neC888&ry when the Beport is presented and taken into 
consideration . 

.. I confine myaelf now to the more important chances, the first of which 
is that the tenant should have rest for seven yean. For that period, dating from 
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-the Jaat ,change in his rent or the last alteration in ~  area of his holding, we pro-
pose to bar enhancements of rent and the issue of notices of ejectment. The 

present Rent Act does not provide for the issue of notices of enhancement, and 

the consequence is that notices ~ ejectment are largely issued for ~  purpose of 

securing ~  well as ~ eViciion-a fact which must be borne in mind 

in weighiIlg ~  annual statistics ~  them. I have already stated that the 
number of ~ notices has risen from 25,744 in 1869, the yea.r in which the 

pYe8ent Act came into force, to 92,602 in the current ye.u. I shall not trouble 
Councilwith the figures for each yea.r, though I have them by me, but state simply 

that the total number issued in 18 years has been 1,869,964, which would give 
more than one for every .C?ultivator in the province. This, however, conveys a 
very inadequate idea of tho eflect of the notices, for there are districts in which 

the issues have been comparatively few, and estates where they are little known 
and here it is right that I should state that by far the largest proportion of notices, 

has been issued on coparcenary properties, and that tenants on taluqdari estate, 
speaking generally, have been· much less subjected to this form of pressure. 
Zaurlndari or coparcenary. estates constituted two-fifths of the area of the province 
and hence it may be conjectured to what an extent landlords of this class have 
availed ~ of the power of exaction of eviction with which the law arms 

them . 

.. Further, t.he enquiries reported on by Major Erskine clearly brought out 
the fact that the number of notices i8Bued was no satisfactory gauge of the degree 
to which rents were enhanced under their operation. A few notices on the boldest 
recusantsare sufficient to induce the bulk of the cultivators to comply with the 
landlord's demands. In one large village of Kurmi tenants., the most careful and 
industrious class of cultivators in Oudh, in which a special enquiry was made in 
1881, the Government demand was Rs. 400. The rent-roll had been brought up 
to Rs. 1,027. A stranger got possession, a.nd by the iBl!ue of only 18 notices, and 
availing hiDlBelf of dissl'nsions among the cultivators, succeeded in raising the 

rents of nearly all the tenants from 10 to 20 per cent. The Deputy CommiB8ioner 
of another district writes in an annual report ::...... 

• The naUlt& of the notices appear to have been mach the lI&II1e .. ~ year. Over the 

mater portion of the Atraula tahsil enhancement of rent is practic:ally made without having 
NOO1I1'Ie to proOOBll by !lotice. The raiYDt is actually able to pay BOmethingmore than he 

pa,. at preeent; tho landlord's k&rinda visits a village and calla on aU the raiyat& to lip • 
MW kiatbudi at enhanced rates ; they all refue at fint ; then gradually by dint of viprOUI 

MnMmeat and DO doubt occaaional violanoe a few an foned to &iTe in. after which JIloet; 
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of the rest follow like sheep, inwardly resolving not to pay a penny more than they used to 

do. A few independent BOuls hold out, and are marked down' for noxt notico 8euon. The 

bulk of the agricultural population in this district are timid and spiritlC88 and extremely igno-

rant peuants.' , '. 

"  I could adduce much more testimony did time allow in support of my 

proposition ·that the number of pnaritB affected by the notices of enhancement 

largely exceeds that of those on whom those notices were served, large though 

that be . 

.. On the other side the tenants did not fail to avail themselves, so far 8.8 in 
them lay, of the means of resistance in their power against these attacks of their 

landlord. The law allows of a tenant giving a notice of relinquishment, and a 

considerable number of these were issued year by ~  \\ here there were most 

disturbances at the instance of the landlords there were most, relinquishment 

on the par,t of the tenantB. The district most ~  for the action of ,the 

landlords in ejectment are those which show the greatest number of tenant's 

relinquishmentB. This, however, was a weak defence, ~  failed when it was 
most wanted, as in bad years the proportion of relinquishments to ejectment 

invariably fell, and the landlord was master of the aituation. The Commi88ioner 

of Rai Bareli writes :-

• The proportion of rent. enhanced by notices of ejectment to rents abated by notices 

of relinquishment is u ten to one.' 

.. It requires no lengthy argument to prove that the existence and continu-

ance of such a struggle between two parties so unequally matched must prove 
fatal 'to the prosperity of the 'localities where it prevails, and that the first step 

be taken for the protection of the weaker and the ultimate good of both is to 
make the war to cease. This, as I have stated, is the first point aimed at by the 

. Bill in the provisions fixing a statutory tenancy for seven years. That period is 
an arbitrary one, but it has been fixed in what seemed to he the interests of bot·h 
parties, and has met with no serious opposition. Like all such arbitrary 

periods, it may be too long to please one party and too short to please another; 
it may be impo88ible to say why it should not be six or eight rather than seven; 

but it was not arrived at without mature consideration, and I need not detain 
the CAluncil with the reasons which led the Government to adopt it . 

.. The next point to be considered is what is to happen at the end of the seven 

years.' Are we to allow the present law to come into force again, and had land-
lords with appetites whetted by seven years' abstinence to enhance and eject 
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-ad libitum. This is obviously impossible, and the mode in which protection should 
·be afforded to tenants .has been the subject of long and imxious considerat.ion. 

It might have been proposed that rents should not be enhanced ·for the term. of 
settlement, and that the landlord's power ~ ejectment except for non-payment 

of rent and ~  ~  ~ co"nditions of tenure should be carefully swept away. 
This course, however, was ~ for a ~  calltemplated, and, as in Oudh it is 
beyond the sphere of practical politics, it may at once ~ dismissed from our 
consideration. .  . 

"Many authorities were in favour of allowing only such enhancements of 
rent 808 might be judicially determined by Courts or officers speciallyempow:ered 
to settle rents. This view has in theory much in its favour. The decisions of 
Courts of J·usti.ce are looked upon, if not as the perfection of human reason, yet as 
the fairest means attainable of doing right in the controversies between man and 
man. The Courts, however, must decide on evidence furr;rished. to them by the 
patties, and arE' shut out from sources of information which, in cases like those 

involving the fixation o.f rents over large areas, are essential to the right deter-
mination of particular cases and vital as regards the welfare. of t4e agricultural 
community. Officers specially appointed for the task may.indeed after careful 
study and practical experience acquire such a knowledge of the different soils pre-
vailing in selected localities and of the amount and nature of their produce as may 
render tlleir decisions less dangerous than those of Courts giving judgment in iso-
lated cases but t.hey must fail iii. allowing due weight to the countless diversities 

which make uniform rates of rent inapplicable to all the fields in a village, circle 
or other a.rbitrarily assumed area. No satisfactory standard has yet been devised 
for determining the fairness of a given rent; and in the North-Western Provinces, 
where the Settlement officer's asse88ment rates, which are easily ascertained, are 
generally used for this purpose, I can vouch from experience that no more difficult 
task is thrown upon the Revenue Courts than the trial of enhancement cases.· No 
doubt, valuations of land and produce for the purpose of fixing rent are not un-
common in England and elsewhere, and, where farms are large and capital abun-
dant, furnish a rough and ready means of settling disputes between landlord and 
tenant. Profits in such countries are large enough to allow a margin for errors 
in calculation on one side or the other; but in Oudh there is no such margin. The 
average size of the fanna is but five acres, upon which the first burden must be 
the support of the cultivator and his family; and when the funds necessary for 
this are deducted, the balance available for the rent is too small to allow of room 
for miscalculations or error. by increase to it. however tri1ling, can only be 
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made at the expense of the subsistence fund, the diminutio; of which means the 

deterioration of the peasant, upon whom in the la"t resort the support of society 

depends. The system of determining rent at the present day in this part of India. 
by estimating the money value of a proportion of the groBB ~ received its 
deathblow in the lengthened discussions on the Bengal l'enancy Act a year or so 
ago, and I hope it is unneceBBary for me to take up t,ime by arguing against it . 

•• Another difficulty attendant on the introduction of this system of judicial 

rents into Oudh I shall just touch on ; that is the provision of machinery adequate 

and competent for the task. Existing establishments have been cut down to the 

lowest scale. and are working under high pressure; so that it would be obviously 
impossible for them to undertake the duty of settling rents in hundreds of thou-
sands of cases at the close of the seven year period, and it would be equally impos-
sible for Government to provide at once from other provinces as sufficient number 
of officers qualified to conduct an operation so delicate and so . gigantic even if 
the successor of my'hon'ble friend Sir A. Colvin saw his way to make the necessary 

financial provision for them-a contingency which the outlook at present scarcely 

warrants our contemplating . 

.. All projects for fixing rents judicially being thus abandoned, Government 

were driven to the alternative of leaving those most interested to adjust rents by 
mutual agreement, subject to a ct>rtain maximum imposed for the protection of 
the weaker party to the contract. That maximum is an increase of 61 per cent. 
on the existing rent. This gives the landlord an opportunity of revising his 'rents 

four times within the currency of a 80 years' settlement, and would enable him 
under the most favourable circumstances to raise his rents about 9/1 per cent. during 
that period, while it would at the same time afford him some &88111'1UlCe as 
to the principle on which the Government demand would be adjusted at the next 
settlement of land-revenue. .Assessments would be based not on conjectural 
valuations of produce, but' on renta actually paid. 

" The proposal to 6.% the limit of enhancement at a proportion of existing rent. 
is not free from objections; like all arbitrary limitations it is open to criticism, 
but, if we are to wait until we can find a solution of the Oudh tenant-right ques-
tion against which" no objection can be brought, the amelioration of the condition 
of the tenantry must be deferred to the Greek blends. The ~  queetioD iI 
not what is a theoretically perfect system, but what changes in the present aystem, 
eftective .lor the object we have in view, is open to the fewest and weabst 
objections 
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" This ~  of enhancement proposed is based on a principle universally 

admitted, that sudden and harsh enhanoement<! are injurious and should be res-

trained'; and existing rentS are ~  ¥ a starting point, because under thealDlost 
unrestricted influence Qf . c<ompetitiQn. through a ~  of yeaJ:S. aD.d after a. general 
and steady, advancementoi rent ... they, ~  1UI.detstood to be on the whole very 

~  ~  to the full UlI1.l'ke.t-:nI.tes .. a.nd to, bear probably a· more uni-
{OtD;l.. relation to the net produce than could be attained by any official revision of 

, ~ however ~  conducted. It is very probable that the landowner will 

at the ~  of each statutory period avail ~  of his legal right of enhance-

ment Bhould the circumstances 0/ the market admit it, but this is an incident of tenure 
not unknown in the most prosperous examples of Briti"lh farming. 

"The anangement also POS8eS8.eS the undeniable advantage of certainty, 
tbereby affording to the tenant at the IIq,me time security against sudden and 
-.cessive enhancement amd a. stimulus to devote his utmost skill and industry 
to the improvement of his holding during the seVQD years for which the law guaran-
teel! him. undisturbed possession of it . 

.. The Government, however, are not unaware that change of circumstances 
may render usele88 or mischievous a hard-and-fast rule as to the maximum rate 
of ~  and in view of this we have taken power enabling the Local 

Go,vernment to vary within periods Qf not less than seven years the limits of the 
~ I ~  to which tenants with rights of occupanoy are liable. I pointed in 
UlY ~ ~  the introduction of the Bill to some causes which might render a fixed 

~  QPpressive or inadequate, ~  recent experience in Ireland, if such were 
~  •. W&J:I1S us that a. few bad seasons may have such an effect on rents fixed 
on what seemed at the time to be equitable principles. 'l'he power is no doubt an 
important one to be entrusted to the executive Government, but it would be put 
in force only on exceptional occasions, and its exercise would be carefully watched. 
It ia nob desirAble that on every occaaion where circumstances may oall for a vari-
a.tion of: the limit of enhancement the. intervention of the legislature should be 
restored:. to, and the whole question of the relations ootween landlord and tena.nt 
be thereby again. opened up. It must al90 be home in mind . that Government 
haa a. substantial intert'.at in holding the balance fairly between them on this point. 
As the interdependence of land-tevenqe ud re.nts. is becoming closer every year 
a.ny large reduction of rents must ·affect. the Government revenue. I now pass 
on to the subject of ejectment. • 
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lC Enhf.l,Ilcemcnt and ejectment hang together. As I have pointed out on a 
previous occasion, provisions for protectIng the tenant from enhancement arc 

of little use if the power of ejectment at his will and pleasure is left to the land-
lord. A tenant in an agricultural commlUlity such as we bYe to deal with' wjlJ 
agree to any demand which does not involve starvation sooner than part with 
what affords the m«'ans of subsistence for hiDlJlelf and his family i and the 'un-

restricted power of ejectment is l'eally a power to rackrent. That this power h!\B 
not everywhere vroduced its natural consequences hitherto is due to the moder-

ation of the majority of the ltlondlords, and to the fact of the pressure of thc POlJU-

lation on the land not having reached ita extreme limit m all parts of the province. 

But this state of things is pas.sing away, a.nd the moderation of ulJldlords will be 
subjected to a strain too great to be resisted. l{oreover, cases are but too numer-
ous where the power, chiefly I am bound to sl:I.y a.mong the smaller landlordp, has 

been unsparingly exercised, and also where the lessees of absentee ~  

have not failed to push to the utmost the advantage which the Jaw gives them .. 
Limitations on the power of ejectment are therefore a necessary consequence of 

those on enhancement. 

" The Bill proposes in the first instance to render more effective the provi-

sions of the existing law regarding the payment of compensation for tenants' 

improvements. On this point I need not now dwell. The new section has been 
drawn on the lines of that passed for Bengal last year, and is likely to excite little 
controversy. The principles on which it i, based were thoroughly discussed in 
this Council On more than one occasion, and have encauntered nO opposit=on. 

"The mere payment, however of compensation for improvements is not 

a sufficient deterrent, 'as in the cases where it will operate the landlord is sure of 
receiving again a return for the money expendrd by him. Soulething further is 
required to prevent landlords from using the power of ejectment harshly or capri-
ciously to the detriment of their tenants generally, and this the Bill furnishes in 
the shape of compensation for disturbance. A landlord who ejects a tenant willing 
to pay the statutory enhanced rent at the end of the seven years' period of occu-
pancy must pay the tenant so ejected one year's rent. Compensation for disturb-

ance is not altogether & new idea in India. In No.1 of the printed papel'B hon'bJe 
members will find an account by Mr .• T. B. Lyall of a system based on this ~  
which was introduced and worked by him for a time with the assent of the zamlD-
dan in the Kangra district. Three years ago thi8 Council accepted the principle 
and embodied it in the Ct-ntral Provinces Tenancy Act. I have referred to my 
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friend the Officiating Chief Commissioner as to the 'working of ~  provision. He 

tells me that the time that 11as elapsed since the Act came into force has been too' 

short to allow of the law on this point be'ing made much use of, or to admit of any 

valuable opinion being formed 'as to its operation: The principle was also con-

tained in the Bengal Tenancy Bill as introduced, and was dropped out only at 

the last moment, having been found to be not required for occupancy-tenants. 
The non-o'ecupancy-tenants were believed to be only a minority of the cultivators 

of Bengal, and it was considered that they would derive sufficient ~  from 

the system of judicial leases established by the Act. In Oudh, circumstances, 

I need scarcely point out, are certainly different. The whole of the Oudh culti-

vators are practically tenants-at-wiII, and the Bill ~  no distinction between 

clo.886s among them, and establishes no favoured grade-a principle which has 

been steadily kept in view in maturing the present proposals. Compensation for 

disturbance has thus been for some time under ~ U  in this country, and 

G ~  has failed to discover any more effective means of checking evictions 

~  with the view of securing harsh and unreasonable enhancements. 

"  A low scale of compensation for disturbance will not, operli.te strongly, it 

is true, in checking enhancements where there is iIo keen competition for land, and 

the landlord Can look forward to receiving at once from the incoming tenant a 

bonus sufficient to recoup the compensation paid to the tenant who vacates; but, 

unleSB under very favourable conditions, it must act in some degree as a deterrent 
to a landlord who wishes to proceed to enhancement by way of eviction. The 

necessity of paying down '<lash the recovery of which may be open to some doubt 
will in such ca86S make a landlord pause, and the knowledge that if ejected he will 

not be turned out on the world as a pauper will promote the self-respcet of the 

tenant and nerve him to apply his skill and industry to making the most of his 
holding. 

" This is, however, one of the points in the BiII to whroh objection is made 
by the Taluqdars' Association. 

" In the discussions on this Bill the Government have shown themselves 
desirous as far as possible to meet the objections of the taIuqdars, and if my hon'bIe 
!riend can bring before the Select Committee any modification of our plan of com-

pensation for disturbance, or any substitute for it which is likely to prove equally 
effective for checkingcapriciou8 evictions, I can assure him of the fullest and most 
favourable consideration for it. 

II I may, howel'er, state here some considerations which have occurred to 
me Eelpeeting the objectiolls to our proposals urged by the taluqdal'8'. Their 
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objection, as I understand, is not so much to the imposition of 8 penalty on the 

exercise of their power of ejectment 8S to the indignity of being obliged to pay 

money to 8 renant from whose presence they are anxious to free their estate. 

There is doubtless force in this objection in the case of a good landlord who desires 
for the benefit of his property to get rid of a bad tenant. But all landlords are not 
good and all tenants are not bad. And we are legislating to prevent bad land-

lords from doing what good landlords have not hitherto felt inclined or compelled 

to do. A bad tenant would in most cases be slack in the payment of his rent, and 
we have introduced a new provision into the Bill which will enable a landlord 

at any time to get rid of a tenant who cannot or will not pay up arrears of rent 

decreed against him. This is. a considerable extension of the powers of realising 

arrea.rs of rent by ejectment possessed by landlords under the existing law, and 
will; I hope, be taken as outweighing in some degree the obligation of paying com-
pensation for disturbance to tenants ejected on other grounds. 

" It is also urged that the right of compensation for disturbance at the close 
of the &even years' tenancy implies a right of occupancy in the land against the 

will of the landlord, and that the ~  of any such right in the tenants 
derogates from the rights guaranteed to the taluqdars. This applies only to 
taluqdari estates, and has no bearing on two-fifths of the land of Oudh, which 

is not held by taluqdari landlords; and I would appeal to my hon'ble ,friend to 
consider before he pushes home the argument, whatever be its worth, whether, 
having acknowledged Blost. candidly the necessity for affording tenants stability 
. of tenure for a period of seven years and protection from excessive enhancements 

at the end of that period, the taluqdars of Oudh are prepared to nullify the provi-
sions on this last head by insisting on opposing for the benefit of bad landlords 
measures by which alone those' provisions can be made a reality . 

.. The Bill as it stands enables any landlord to get rid of the obligation 01 
paying compensation for qisturbance by granting leases for a longer period than 
seven years, which, coupled with the power of requiring the prompt ejectment of 
a tenant who fails to pay arrears of rent decreed against him, liwits the range and 
mitigates the stringency of the provisions objected to. 

U My Lord, I feel I have trespassed on the patience of the Council to an UlJ· 
conscionable extent, and I shaH add only one word as to the objection taken to 
section 129 of the Bill, which reserves power to the Local GOVllrnment to revise 
and settle rents under certain condit,joDs. I explained on 8 fOrDlcr occaAion Hmt 
this section was drafted in order to define the liability of the taJuqclars under the-
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_ sa.na.ds by virtue of which they hold their estates. I showed that even in case 

of small zamindars the grant of such powers was'not unprecedented, that it would 

really be a relief to good landlords to know exactly what they m,igh! and might 

not do without incurring the risk of penalty, and that it was supported by a warm 

friend of the taluqdars. Their Association, however, objects strongly to the grant 

of this power to the Local Government; and as the enforcement of the conditions 

of the sanad is Qf the highest political importance and one on which no doubt as 

to the views of the Government of India a.nd indeed of Her Majesty's Government 

at home should be allowed to remain, I shall leave the objection to be dealt with 
by the members of the Executive Couneil who follow me." 

Th(" HON'BLE RANA SHANKAR BAKSH then addressed the Council in vernacu-

la.r,a transla.tion of his speech being read by the Secretary.&s follows ~ 

" My Lord,-As a Member of this Hon'ble Council, I feel it my duty to express 

my humble views on the broad and difficult questions involved in the Qudh Rent 

Bill, which is now before Your Excellency's Council. But I shall confine myself 

to a few remarks which will not ta.ke up much of the valuable time of the hon'ble 
members. 

'C From the results of formal and ela.borate enquiries which have from time to 

time been made into a tenant-right in Oudh, it has been universal1y admitted 

that the landlords in Oudh have never practised extortion towards their tenants. 
In ao.pport·of this I respectfully refer Your Lordship to the Minute of His Honour 

the Lieutenant-Governor, North-Western Provinces and Oudh, dated 28th Decem-
ber 1882; to letterN(). 135, dated 1st ,June 1883, from Major Erskine, the Special 

Commissioner i and to letter No. 3939, dated 21st December 1882, from the Sec-

retary to the Government, North-Western Provinces and Oudh. In the face of 

suoh high authorities exollerating the taluqdars from the charge of raokrenting 

and oppression, I humbly submit that I am quite unable to understand how BUch 

a oharge can for a moment be supposed to be true or well-founded, and how the 

notorious Bahlamao case can 'be cited in support thereof. 

cc The sanads granted to the taluqdars, when read with the letters of the 10th 

and 19th October, 1859, leave no doubt &s to the fact of the protection therein 
afforded being confined, with certain conditions, to those under-proprietol'll who 
occupied an intermediate position between the superior proprietors C1l teJuqdart 
and tenants-at-will, and who were actually found to possess an occupancy-right 

in 1855. But in obedience to the will of Government, and with the sole view of 
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benefiting theseintermediBte holders, the taluqdars have 10ya11y submitted to the 

~  of ~  period, during which their claims may be heard, to twelve years. 
This IS sufficIently proved by the following legislative enactments and official 

cireula-rs to whieh I humbly draw the special attention of this Hon'ble Council ;_ 

"By Act XVI of 1865 the period in question was extended from the 13th 
February, 1844/ to the 13th February, 1856. 

"By Act XXVI of 1866 under-proprietary rights in sir, etc., were conceded 
to sub-lessees and under-proprietors. 

"By Act XIII of 1866 the right of redemption of mortgage was allowed 
contrary to the express provisions of the sanad. 

"By Circular IV of 1867 compensations was made to ex-proprietors in the 
shape of an under-proprietary title. 

'1 By section 5, Act XIX of 1868, a right of occupancy was conferred on 
uproprietors in the khuiJ.kasht land . 

.. Having mentioned briefly some of the most valuable concessions made by 

the taluqdars in favour of their tenants, I proceed to examine the boarder ques-
tion of an alleged 'tenant-right' in Oudh. On this important question I think 

I cannot do better than draw the attention of this Hon'ble Council to the elaborate 
and complete enquiries made in 1865, which resulted in the famous despatch of 

Her Majesty's Secretary of State dated 10th February, 1865, wherein it was finally 

settled and authoritatively declared· that no tenant-right had ever existed in 
Oudh; that is, tenants-at-will possessed no right whatever in the land they culti-
vated. But the taluqdars of Oudh, in deference to the wishes of Government and 

with the sole view of gaining their goodwill and promoting the welfare of their 

tenants, have, of their own accord, by a Resolution of the Committee of the British 

Indian Association held on the 22nd April, 1886, agreed to make two fresh valu-

able concessions in favour of the latter, and cheerfully accepted the rules of BeVen 
years' lease, and of the limitation of enhancements, subject to the following very 

important exceptions :-

.. (a) nautore (land given on clearance leaae) j 

.. (b) banjar: 

.. (c) juugle; 

.. (tl) new alluvial land ; . 
•• (e) pani: 
" (/) land muiered culturable by the JaDdlord at his own ezpeDIe. 
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-' If Thus, my Lord, the taluqdars of Oudh ~ on every occasion proved their 

loyalty and devotion to the British Government, have always earnestlyendea-' 

'voured to gain its goodwill, and have always shown moderation and libera.1ity 
to their tenants and those who hold under them. Under these circumStances, I 

respectively sub!frlt that the charge of ~  and oppression brought against 
them is far fr,Om being just and reasonable. But, as experience has shown that 

,section 43, Act XIX of 1868, has not worked as well as could be desired, and that 

some amendment should be made therein in the interests of all concerned, I do not 
feel myself justified in saying that I hold a different opinion . 

.. Now, with Your Lordship's permi88ion, I propose to examine Bome other 
provisions of the Oudh Rent Bill which, in my humble opinion, are open to serious 

objections. 

CC Among these I would, with due deference, draw Your Lordship's attention 
to the provisions of section 38 '(A), regarding compensation for disturbance, and of 

section 129, authorizing the Local Government to interfere in (lases of great mis-
~  These ~, I humbly submit, should be entirely expunged 

,from the Bill because • compensation' presupposes the existence of a right in lieu 
whereof something is given; and as no tenant-right is proved ,to have ever existed 
in Oudh, nor can any be created, it does not appear for what the proposed com-
pensation is to be given. If this compensation is for ejectment, it involves the 
loss of the proprietary rights of the landlords and will inevitably have the effect 
,of depriving them thereof. It will be a .very great hardship to the ~  if 
after being debarred from ejecting his tenant for seven years, and enhancing his 
rent beyond one anna in the rupee on the expiration of that period, he is com-
pelled to pay one year's rent to the tenant so ejected. Such a measure would 
almost be intolerable to the landlord. As an illustration of this I would humbly 
ask Your Lordship to look into the case of a tenant who has to pay an annual 
,rent of one hundred rupees, and who, on being ejected after the expiration of the 
ltatutory period of seven years, is paid that amount, and the land is let to another 

tenant on a rent of Re. 100 pZua Re. 6-4. During the next seven years the land-
lord will realize from the.new tenant Re. 43-12 only, which is less than one-half of 
the amount' he has paid to the old one as compensation for disturbance; that is 
to say, out of a total rent of Re. 100 the landord will lose RH. 56-4, and will have no 
prospect of realizing that amount from anyone by any meane, nor will he be able 
to 1'eCOUp himself during the next fourteen years for the 1088 thus IUStained. The 
compensation for disturbanco rule, which is a very hard-and-fast rule indeed, will 

in the long run, deprive the landlord of his power of ejectment altogether, and will 
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give the tenant a right to hold the land for a practically unlimited period. Upon 

those who cannot afford to pay any compensation at all, it will have the effect of 

permanently transferring their properties to their tenants. It is the duty of this 

Hon'ble Council to have due regard for the rights and interests of all classes for 
whom it proposes to legislate . 

.. Another effect of this compensation for disturbance rule will be that it wiJI 

be an irresistible ~  to tenants to shift their holdings as frequently as they 
can, and will set ~ wandering about in quest of better land and a more lenient 

landlord from whom they could squeeze a larger amount as compcIUlation for dis-

turbance. One of the main objects of this BiH, as I understand it, is to give fixity 
of tenure to the cultivator, and to induce him to devote more time and labour 
to the cultivation of his holding. This object, I hunlbly submit, will be utterly 
defeated by the rule in question, which, diverting the tenant's attention from 

the cultivation of his holding, ,vill fix it on compensat.ion. This, as a matter of 
fact, will lead to the deterioration of the soil, and will leave no chance of its 
improvement. "ha.t justification is there, I would respectfully ask, for depriving 

the party justly entitled of a portion of bill right and giving it to anot.her party 
which does not possess the sha.dow of a right 1 \\ ill it be just and reasona.ble to 
deprive the landlord of the only means of getting rid of a had tenant by making 

this objectionable rule applicable to all classes of tenants 1 The ejectment of 

recalcitrant tenants should, like that of defaulters, be made a rule rather than an 

exception. 

r< Now, with due respect and deference, I beg to draw the attention of this 

Hon'ble Council to the provision of section 129. I will not dwell upon the reasons 
and motives which have prompted the insertion of. this section in the present Bill. 
I will leave it to the hon'ble members to consider and decide whether it is necessary 
to retain this section after adequate provisiolls have been made for fixing the termll 

of the lease and liiniting the ~  of rent. The term of the lease having 
been fixed and the rate of enhancement limited, I humbly submit that this sectioll 

seems to me to be entirely unne('.essary and undesirable and should be expunged 

{rom the Bill. 

" In conclusion, I humbly pray that sufficient time may be II~  to the 
taluqdars for subinitting their objections to certain provisions ~  . this BIll, and 
suggesting some useful provisions for insertion therein, and ~ the ueep-
tiona subject to which they have accepted the rules of ~  years lease and 01 
the enhancement of rent. I beg leave to support the Motion that the Oudh Rent 

Bill be committed to the Select Committee for con. .. ideration and report." 

• 
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I'd, The Hom'BLI Sm STEUART BAYLEY sa.id :--:" I think" my Lord, that the 
,Council are to be congratulated in the ciroumstances under which they are now 

piOOeeding with this Bill, as the announcement which we have just heard from 
the hon'hle member who represents the Taluqdars' Association, that they accept 

the two main principles of the Bill, renders unnecessary a great deal or irritating 
controversy as to the legislation of 1868 aild the circumstances of the inquiries 

which led up to it. There is a great deal to be said on ,both sides of the question, 

but it cannot be sa.id without raising a certain amount of unpleasantness, and for 

that reason I am very glad that it ha,s not come to be discussed. With regard to 

the legislation of 1868 itself, I have only to make one observation, and that is that 
Sir John Strachey, who. introduced the Bill himself, looked forward to the, time 

when under the stress of unlimited competition it would be necessary to take fresh 

legislative action in order to strengthen the tenants' position; and he was careful 
to point out that the hands of the Government of India were as much unfettered 
in intervening in questions between the landlord and tenant in Oudh as in any 
pro,vince in India, except in regard to the one point as to the conditions under 

which "the rights of occupancy should be exercised. He mentioned this, and he 

lignificantly added that it would be desirable that there should ,be no misunder-

.tanding on that point. Nor need I now, after the exhaustive explanation which 
the hon'ble mover of the Bill has given us, enter at any length into the present 

condition of attairs, which has rendered legislation necess9.ry. The Council are 

well aware that the province of Oudh is a purely agricultural country, that it is 

very thickly populated, and that, of the ~ , over 99 per cent. are 

cottier tenapts-at-will, liable to be ejected every year on a notice of one month. 

The inquiries instituted; and which lasted for several .years, were very exhaustive, 

and the result, as the papers before you show, was that there was an unanimous 

opinion on the part of the district officers that, in view of the ra.pid rise in renta, 
of the rapid increase in notices of ejectment and of the general status of the culti-
vators which I have just pointed out, it would be absolutely necell8&1'J to strengthen 
their position with a view to giving stability to cultivation and encouraging 

improvements. Those were the conditions which led to the introduction of 
the Bill. 

" Turning now to the speech of the hon'ble member who reptesents the taluq-
dars,-& speech wlaioh folloWi the main lines of the memorial of the 23rd April, 
Bubmittedby them,-I have first to remark that I think the Governttl.ent ought to 
acknowledge heartily the loyalty and, moderation with which the body of taluqdars 

have advanced half-way to meet the whee of the Government; and I think 

• 
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that, on our part, we ought to gi.ve very careful consideration in consequence 

to whatever objections they may urge 00 the special provisions of the Bill, and 

that as far as possible, with dlle reference to the security which it is the main 

object of'the Bill 00 obtain' for the cultivaool'lJ, WI:' ought to do ollr utmost 00 meet 

their wishes. The two points to which both in the memorial and in the hon'blp. 

gentleman's speech the greatest attention is given nre sections 38 and 129. Sec-

tion 38 provides that, when a landlord elect., to eject a t.cnant at tho oxpiry of bid 

lease without giving him the option of staying on at an enhanced rout, he sha.H 

give that tenant compensation for disturbance equal to one year's rent. Section 

129 provides that, when the agricultural condition of an estate is greatly dotorio-

rated owing to gross ~ , the Government shall have the power to 

send in an officer to settle the, ~ , and the rents so settled shall be stable for a 

period of ten years . 

.. I will, with the permission of the (,,ouncil, deal with the latter of those two 

sections fh'St. The history and object of that section, as has been explained by 

my hon'ble friend Mr. Quinton, was to give effect in a modified fonn and in a 

legal method to a well known provision of the taluqdar's sanad. That provision 

is to the effect that they should be retained in posseBBion of their estates 80 long 
as they maintained the agric1.lltural prosperity of those estates and secured those 

holding under them in the posseBBion of their rights. This cla\llle in the sanad 

has been the subject of a great deal of discussion. Sir Charles VI ingfield, who was 
the strongest upholder of taluqdari rights, refers to it distinctly as a condition 

which warrants the Government in interfering in order 00 prevent oppression; 

and Sir George Couper in one of his letters speaks of it as the Magna Charta of the 
Oudh rights. Well, no doubt that condition in the sanad does give Government 

the power of interfering to prevent oppreBBion, but the terms are somewhat vague 

and indefinite, and the penalty-no less than confiscation or sequestration is 80 
enormous that it is not 00 be wondered at that the Government have been very 
reluctant to take executive action under that condition. AJJ a matter of fact, it 

has only once been acted upon. It therefore appeared possible that, instead of 
leaving this tremendous .. bludgeon clause" hanging over the beads of the taJuq. 
dara, a modified penalty to be exercised under the definite provisions of the law 
might be found to meet all the requirements of the condition, and might not be 
unacceptable from that point of view as a definite and Dlilder penalty u. the 
taluqdars. For my own part I cannot confess to feeling any 8urprise that, on con-
sideration, the taluqdars have preferred to go OD Jiving under the aame indefinite 
. terror, 00 which they ha ve become accustomed, ratber than to accept a more definite 
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although very much milder, penalty about wlpch they could only predicate that 

in occasional cases it might be reverted to with less reluctance than the severe 
one. Speaking for myself, I should say that this Bill gives generally such protec-

tion to the raiyats as to render ~  unneceBBary to have recourse to special and 
exceptic;mal action in regard ~ individUal ill-doers. Consequently, if the proposal 

is accepted by the L~  Goyemment, I shall without regret see the section expunged 
by the Select Committee. ~ 

.. The question of compensation for disturbance is a much more difficult one. 

It is discussed very fuly and carefully ~  Sir Alfred Lyall's letter of the 21st 

December, 1883; it runs in and out throughout the whole corrsespondence, is 
perpetually cropping up; and argued first from one point of view and then from 

another; and when you think it is put aside for the moment, you find that every 

question comes back to this as the inain prop on which almost all the other pro-
visions of the Bill hinge. The point ill this-in order to give stability to the "culti-
vator and encourage him to make improvements, Sir Alfred Lyall has laid very 
great stress upon the necessity of giving the sitting tenant at the end of his seven 
years' lease option of holding on as the enhanced rate. I should explain that under 

the accepted provisions of the Bill he gets ~  a seven years' lease and a 

limit on the enhancement. Sir Alfred Lyall then says that the sitting tenant 

ought to have the first option of a new lease at the"enhanced rate. But, if side 
by side with that provision you leave "it in the power of the landlord to eject a 
tenant without compensation, what becomes of the safeguard that Sir Alfred 
Lyall thinks aboslutel,. necessary 1 The condition that the sitting tenant shall 

have the first option of the renewed lease 'at an enhanced rate is nullified; as a 
matter of fact you come up to almost unrestricted competition. On the other 
hand, the position taken up by the taluqdars is veri strong. I "cannot quite follow 
my hon'ble friend in the first of his arguments that, because a tenant has no occu-
pancy-right, therefore the offer ()f compensation is a distinct deduction and dero-
gation from the proprietary right of the landlord. It is true that the decision of 

the Government was that the tenant has not, and never had, an occupancy-right 
which could be enforced; but it is well known-and I do not think that the fact 
will be disputed anywhere-that the tenant in Oudh, as eJsewhere, has by custom 
an hereditary occupation. That was the opinion of Lord Lawrence's Government 
in their letter to the Chief CommiBBioner of the 16th February 1866, in which it is 

aaid :-

• 3. The evidel\ce adduced tende to ahow tbat UDder tbe Native Government of Oudh 
there wu v.ted in the raiyato no right of occupancy which could be IUcceufully maintaiDed 

againet the will of the landlord. 
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'4. It is at the same time held by no means certain that the landlord had a legal right to 
oust a raiyat who continued to pay the customary rent, and there existed a prevailing usago 

by which the occupant-cultivator did, in point of fact, generally maintain the hereditary POI!-

session of their lands at the customary rents. 

'5. It is unnecessary here to enquire whether this usage was the remnant of a formor 
right of occupancy surviving thus imperfect.Iy a long reign of anarchy, or whether it sprung 

spontaneously out of the mutual relations and'lIeccBBities of landlord and raiyat. It ill 

admitted very generally ,to exist, and in Bome qnarters with such strength and dilltinctne811 

as closely to resemble an actual right.' 

" ¥. ell, it is admitted the raiyat's ~  is a question of custom and not of 

right, but, admitting this, I cannot see that compensation involves any real 

weakening of what is generally understC!od as the landlord's proprietary, rights. 

Apart, however, from this objection, I ~  that from the landlord's point of 

view there is objection to be taken very ~  on two other sides of the ques-

tion. The landlord might very properly say < '\ hy, if I want to get rid of a recal-
citrant tenant, should I be fined for ~  Or. even if he does not look at the matter 

from that point of view, he may very strongly say < Why, when I find it essential 

to the peace of the neighbourhood, owing to the carelessness of a man or to his 
disposition to cause trouble, or even owing to caste prejudices-if I find it neces-

Bary for my own peace and perhaps to retain my other tenants-if I find it neces-
sary to oust him-why should I have to make him a present of a year's rent l' 
This really becomes a premium on turbulence and misconduct, and from that 
point of view I must confess there is a great deal to be said in favour of the objec-
tion; and Sir Alfred Lyall, in the letter from which I have quoted, had not failed 
to notice the point. He discussed it and tried to find a remedy; the remedy 
which he proposed, or rather discussed, was that when it became 8 question of 
getting rid of a recalcitrant tenant, a landlord should be ahle to get rid of him by 
satisfying the Revenue Courts that he had sufficient reason for so doing. Sir 
Alfred Lyall in discussing the matter came to the conclusion that.in the first place 
this would involve a great deal of unpleasant litigation-litigation which would 
probably cost the landlord quite as much as the year's rent which he was asked to 
pay as compensation for disturbance, and which, if the cost were thrown on the 
raiyat, would ruin him; and further he objected that the particular gronnds 
for getting rid of the man were such that the question wol1ld be one in which no 
Court could come to a satisfactory decision. He consequently rejected that lIug-
gestion and fell bo.ck upon the proposal now made in the Bill. The point, ill ono 
on which there is a great deal to be said on both sides, and on which I confess 
1 should like to reserve my final opinion. I think that, while we ought to attach 
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- very great importance to the object Sir Alfred Lyall has in view', the particular 
method here brought forward in the' Bill is one to which an equal importance 
does not attach; that is' to say, if this security can be attained by any other 
method, or if after full consideration the local officers and the Local Government 
think that the Bill gives Bufficient security, without any further safeguards, then 
I for my part should be very willing to be guided by their advice. 

.... -

" The other points discussed in the memorial are mainly questions which 
must be viewed in the light that may be thrown upon them by local custom; 
they are consequently questions upon which I am not prepared at present to 
give any opinion at a.ll, and they will be more properly discussed in Select Com-
mittee. I am glad to learn from what my hon'ble friend has mentioned that 
before the question comes before the Select Committee it is the intention of the 
Lieutenant-Governor of the North-Western Provinces and Oudh to meet the 
taluqdars at Lucknow, and to go into the question again fully with them. Under 
these circumstances I think the Select Cdmmittee will have the best possible 
advice; their task will be very much simplified, and they will be able to arrive at a 
much more satisfactory decision than they otherwise could have done. 

" Finally, I have only to say that, believing as I do that this Bill is calculated 
to do much for the agricultural prosperity of the province, I think that Sir Allied 
Lyall is to be congratulated on having initiated it. I think also that he is to be 
congratulated on the confidence in his justice and farsightedness which he has 
inspired in the taluqdars, and which bas influenced them in accepting the two main 
principles ,oJ the Bill, although no doubt they derogate somewhat from their present 
powers." 

His Excellency THE PRESIDENT said :-

" I shall only trouble the Council with a very few observations, and I cannot 
preface them in a manner more consonant to my own feelings and to th'e senti-
ments which I know to prevail amongst my colleagues than by congratulating 
them and myself upon the acquisition of our new member, who has already 
shown by the ability with which he has expressed his views what a useful and 
worthy accession he is likely to prove to the Legislative Council of the Govern-
ment of India . 

.. At our last meeting in Calcutta I explained that the reason why we did not 
then proceed with the Bill was the unavoidable absence of our colleague, the 
Bon'ble Raja Amir Hosan, who was prevented from taking his place among us 
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by serve illness. I added, however, t.hat the Local Government in order to save . , 
time, intended to publish a draft of the Bill, and to collect the opinions of com-

petent authorities upon it. Raja Amir Hosan is, to our great regret, still disabled 
from attending here, but a very well-qualified representative of the talllqdars, the 

Vice-President of their A ~ , has been appointed to assist us by his advice. 
The Bill has now been examined by the taluqdars, and we arc in pOBSCBBion of theil' 

views; and I am glad to learn that in the main ~ of the Bill they have 
expressed their acquiescence. I myself am fully convinced of the expediency of 
legislation on the lines of this Bill, and, while congratulating the taluqdars on ihe 

moderation they have shown, I am glad to understand from the previous speakers 

that there is a disposition to meet, as far as possible, the wishes of the Association 

on minor pointa . 

.. There is one special matter, ~~ , upon which, I should like to say a 
word in reply to what has fallen from ~  hon'hle colleague Rana Shankar Baksll 
Singh, and that is the question of compensation for disturbance. J llndru;stand 

that the taluqdars are inclined to consider that, were a claim of this sort to be 
conceded to the tenants, it would be tantamount to an acknowledgment of a right 
of permanent occupancy in their favour. Now, this is a matter which has for 
many years past occupied my attention, and I must confess that in my opinion no 

such consequences can be held to flow from it. When a yearly tenant is unex-
pectedly evicted from his holding, the injury he sustains is not limited to the loss 
of his improvements, but it entails a further 1088 occasioned by the disturbance 

introduced into .his plan of life and his industrial undertakings. As a landlord 
I have myself always recognized the equitable claim of the t.enant-at-will to com-

pensatio,n on this ~ , especially under a system of agriculture such as that 
which prevails in Oudh and in my own country, but I never held nor admitted 
that it implied either a proprietary or an occupancy right. "'nen, moreover, we 
remember that this claim only amounts to one year's rent (in Ireland it was assessed 
at between four and seven years), and that it can be neutralized by the grant ()f 
an eight years' lease, I do not think that its recognition by the legialat,ure can bfl 
complained of by anyone. I admit, however, that the interests of the landlord 

in regard to the tenant's disturbance claim should be safeguarded by allowing him 
to plead certain considerations as an offset or justification. However, 1 will not 
dilate further on this particular point, because it falls more properly ~  the 
competence of the Committee to which this Bill has been referred. I will only 
conclude by saying that there is now no reason for further delay, and the BiD will 
proceed in due course through the regular stages. Between this and the time 
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when the Select Committee will meet, the criticisms of the public on the Bill 

will be invited, and it will be examined anew by the Association of the taluqdars 
:and discu88ed with His Honour the Lieutenant-Governor an4 Chief Commi88ioner, 

who will visit Lucknow for the purpose." , 

The Motion was put and agreed t=>. 

The Hon'ble MR. QUINTON also moved that the Bill and Statement of Objects 

and' Reasons be published in the. N orth-Western Provinces ana 0uIIk Government 
Gafette in English and in such other languages as the Local Government thinks fit· 

The Motion was put and agreed to. 

NORTH-WESTERN PROVINCES RENT ACT, 1881, AMENDMENT BILL. 

The Hon'bIe MR. QUINTON also moved that the, Report of the Select O~

mittee on the Bill to amend the North-Western Provinces Rent Act, 1881, be 

taken into consideration. He said :-

," When I obtained leave in Calcutta to introduce this Bill and that to which 

the following Motion refers in February last and refer them to a Select Committee, 
I stated at length the reasons which in the opiniop of the North-Western Provinces 
Government rendered 'legislation necessary. I have not had the advantage of 

attending the meetings of the Select Committee, but the criticisms received have 
been duly considered and the Bills have emerg"ed from the crucible with no alter-

ations of im porlance. . 

.. Under these circumstances I feel justified in asking the Council to pass them 

to-day." 

The M.otion was put and agreed to. 

The Hon'ble MR. QUINTON also moved that the Bill, as amended, be passed. 

The M.otion was put and agreed to. 

NORTH-WESTERN PROVINCES LAND-REVENUE BILL. 

The Hon'ble MB" QUINTON also moved that the Report of the Select Com-
mittee on the Bill to amend the North-Western Provinces Land-revenue Act, 1873, 

be taken into oonsideration. 

The Motion was put and agreed to. 

The Hon'bIe }D. QunrroN also moved that the Bill be passed. 

The Motion WII put and agreed to. 
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The Hon'ble Sm S. BAYLEY ~  the Bill to alter the constitution 
of the body corporate known as the Trustees of the Indian Museum, and to confer 

certain additional powers on that body, and moved that it be referred to a Select 
Committee consisting 'of the Hon'ble Mr. Ilbert, the Hon'ble Sir A. Colvin and the 
Mover. 

The Motion was put and agreed to. 

The Hon'ble Sm S. BAYLEY also moved that the Bill and Statement of Objoof'49 

and Reasons be published in the OaZctdta GaU'ite in English and in such other 
languages as the Local Government thinks fit. 

The Motion was put and agreed to. 

DEBTORS BILL. 

The Hon'ble MR. ILBERT moved for leave to introduce a Bill to amend the 
law relating to imprisonment for debt. He said;-

,t I am reminded by the audience who are facing me that the Council is prac-
tically sitting to-day as' a local legislature for the territories under the adminis-

tration of the Lieutenant-Governor of the North-Western Provinces and Chief 

Commissioner of Oudh-territories to which a separate legislature has not been 

given under the provisions of the Indian Councils Act,-and accordingly this is, 
I think, a suitable opportunity for the introduction of a measure the immediate 

application of which will be confined to those territories. 

U In moving recently for leave to introduce the Indian Bankruptcy Bill I 

referred to the important subject of imprisonment for debt, and, whilst frankly 

Btating my personal opinion that the present law is a bad law, I went on to say 

that in the present state of Indian public opinion I was not prepared to propose 

any amendment of it which should apply to the whole of India. But I took care 

to reserve my opinion on the question whether the Government would not be 
justified in proposing legislation confined in its scope to a particular province 
where the balance of authoritative opinion was in favour of such legislation. It 

is a measure of such limited application that I am now asking leave to introduce. 

U The present state of the law is this. Under the Civil Procedure Code a 
decree or order for the payment of money may be enforced by the imprisonment 
of the judgment-debtor. The Court has a discretionary power to refuse execu-
tion at the BaJDe time against both person and property, but has no d.iscretioDa17 
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power to refuse execution either against person or against property at the option 

'of the creditor. \'. ~  an application for ~  of a decree is· presented, it 

must, if it is . not barred by efBux of time and is otherwise in order, be admitted, 

and then the Court must order execution of the decree accm'ding to the nature of 
the appZication. The Court cannot refuse to issue its'warrant for the execution of 
the decree unless it sees cause to the contrary, and' cause to the contrary' as in-
. terpreted by the Courts, means some cause which deprives t.he decree-holder of 

the right to execute, or to execute against the party against whom execution is 

sought, or to execute in the mode prayed for. 

"But to this general law there is one remarkable local exception. In the 

four districts of the Dekkhan to which the Dekkhan Agriculturists' Relief Act 

applies, arrest and imprisonment for debt have been altogether abolished in the 
ca.se of the ('.lass of persons described in the Act as agriculturists. ' No agricul-
turist,' says the Act, 'shall be arrested or imprisoned in execution of a decree 
for money.' The Act has now been in operation for more than six .years, and 

the ~  reports of its working show that this simple and trenchant provision 

has worked well, and has been attended with beneficial results. Now the Dekkhan 
Relief Act is, substantially, an amendment of *e Civil Procedure Code, confine 
in its scope to a specified, but extensive and important, sct of transactions; . and 

I have always considered that such of its p.rovisions as are found by experience 
to work well ought eventually to be generalized and embodied in the Code. ' The 
experience already gained of this particular provision is, I think, at least sufficient 

to justify us in trying it on a more extensive scale. 

"It wiJl have been seen that, under the .general provisions of tbe Civil Proce-
dure Code, the discretion as to whetber n debtor shall be arrested and imprisoned 
or not rests not with the Court but with the creditor. It may be clear that the 
debtor haa property available for attachment, and that a warrant of arrest. has 
been applied for from vindictive or other improper motives, and yet, if t.he creditor 

asks for a warrant of arrest, a warrant must issue. The debtor may bf' a woman, 
she may even belong to the class of women who by the law of this country are 
exempted from public appearance in Court, and yet, if the creditor 8IIoys that he 
wishes to send her to prison, to prison she must go. 

" Now, in the year 1881 a case occurred which illustrated the working of 
this provision of the law and attracted a good deal of public attention. 'I'he case 
was one in which a ~  lady in Calcutta was arrested and imprisoned 
in execution of a decree for money obtained against her. Some correspondence 
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with respect to the case took place between the Government of India and the 

G ~  of Bengal, and ev.entually, as a result of the correspondenCt', a cir-

cular was m November, 1881, addressed by the Government of India. to all Local 

Governments and Administrations, stat.ing that the Government of India had 

undt"r consideration the ~  of amending the provisions of the Code of CiviJ 

Procedure bearing upon the question of the arrest of pardanaBkin women in 
execution of the decrees of Civil Courts, but that before coming to any final con-

clusion on the subject the Governor General in Council thought it desirable to 
deal with the larger question of abolishing imprisonment for de bt, Ilnd for this 

purpose to enquire whether sufficient reasons exist for the continued maintenance 

in India of the present system. Local Governments and Administrations were 

accordingly requested to favour the Government of India with a  full expression 

of their opinion on the matter. 

If The replies to the circular disclosed much dillel't'nce of opinion with respect 

to the advisabiltiy of maintaining for India the present system of imprisonment 

for debt, and the usual arguments, with which most of us are familiar, were duly 

marshalled on either side. 

If The arguments on which the upholders of the present system relied fall into 

two olasses; first, arguments which, if valid at all, are valid for England as welJ 

as for India; and, secondly, arguments based on the special circumstances and 

conditions of India. 

" To arguments of the first class belongs the assertion that • to remove from 

the Statute·book the penalty of arrest and imprisonment in execution of a decree 

for money would be to paralyze the commerce and trade of the country.' Thtae 

general predictions are dangerous. Precisely the same objection was made in 

England, first to the abolition of arrest on mesne proce88, and afterwards to the 

abolition of arrest on final process. It is the kind of objection which, as logiciana 

would say, .olvitur ambulando. The power of arrest was removed, and neither 

commerce nor trade shewed any symptoms of paralysis. 

II Those who uphold imprisonment for debt, not as being aenerally expedient, 

but &8 being specially required for India, do 80 mainly on two grounds: first, the 

complexity and obscurity of Indian titles to property; and secondly, the noep-
tional prevalence of fraud in India, and the exceptional difficulties of detecting it. 

I< As to the first ground, I will only say that two ~ do not DlakP a ~  
If it is wrong, as I hold it is, to allow a de btor to pledge hIS Jlel1lOn as ~  

for his debts, it ill not the less wrong becaUBP, owing to the defech of Indian pro· 
perty law, he finda difficulty in giving a satisfactory Iecurity over his property 

• 
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" In the argument based pn the pre,'alence of, and difficulty of detecting, 

fraud there is undoubtedly much force, though, after having in the ~ of my 

professional career studied most of the reports and evidence bearing on the law of 

debtor and creditor in England and conversed with a large number of persons 
who has a practical experience of its working, 1 am inclined to doubt whether 
the moral ~  of the Indian de bto:r is really 80 much darker than t.hat of 

his English brother, ~  whether the obstacles which can be placed in the way of 
a creditor realizing his debts are not as great in England as in India. But, how-

. eyer this may be, to make an honest, though needy, debtor liable to imprisonment 
simply because fraudulent'debtors are numerous and difficult to detect, appears 

to me something like making homicide by misadventure punishable by death, 
simply because the ~  murder is rife and hard to prove. 

~  There are, in my opinion, two principles which ought to be observed in every 
law of debtor and creditor. The Courts ought not to give effect to any pledge 

by a debtor either of his person or of the bare necessaries of life. The debtor 

ought not to be aHowed, by his own action, supplemented by the action of the 
Courts, either to deprive himself of his personal liberty, or to reduce himself to 

starvation. If he cannot obtain credit except on one or other of these securities, 
it is better that he should not obtain credit at all. These principles appear to 

me to be as applicable to India as to England-to an uncivilized as to a civilized 
country. The Code of Civil Procedure· recognises one of these principles by 
exempting from seizure for de bt the debtor's bare means of subsistence. But this 
recognition is nullified by the refusal to adopt the principle of exempting the 
debtor's person from seizure. Of what use is it to reserve by law to the debtor 
the bare necessaries of life, when he can be compelled to give them up by the 
threat of imprisonment' By those who advocate the retention of the present 
system much reliance is placed on the very small proportion of actual imprison-
ments to warrants of arrest; and the inference drawn from this proportion is that 
the law, though harsh in theory, produces no hardships in practiCt'. But my belief 

is that, in the great majority of cases, exemption from arrest is purchased either 
by renewal of bonds on extortionate terms, or by surrender of property which the 
law has exempted from seizure, or by surrender of property which does not belong 
to the debtor at all but to his relations or friends. In other words, the law 
enables a creditor to do indirectly what it forbids him to do directiy. 

II It is said that the honest debtor has an easy way out of prison through the 
door of insolvency. But in the first place, the honest debtor ought not to be 

lent to prison at all i and in the next place, the door which is' provided lor hie 
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release is, for some reason or other, very rareJy used. There is, or was untiJ 

recently, a ~  concurrence of opinion to the effect that the Insolvency chap-
ter of the Code of Civil Procedure is practically a dead letter. As to the caU8e1!! 

of its failure,-whether it is to be accounted for by the preliminary proceedings 
being unnecessarily cumbrous or expensive, or by the difficulty of satisfying the 

Court that the debtor ~ not been guilty of any kind of misconduct, or by ignor-

ance of the law and of the modes of relief available to debtors,-opinioDs differ; 
but about the fact of failure there appears to be no difference. TIle legislation of 
1879 has done something towards the improvement of the Insolvency chapter ()f 

the Code. But I believe that the experience of those who have been Concerned in 

the working of that chapter will bear me out in saying that notwithstanding those 

improvements the number of orders passed under it falls very far short of what 

might be expected under a thoroughly satisfactory and workable law. And whilst 
this is so it would be unfair to point to the provisions of the cnapter as a justifi-
cation ~  a law which, but for those provisions, would be aBinittedly unjust and 

defective. 

" My own strong opinion, on the evidence before me, is that imprisonment 

for debt, 88 such, ought to be abolished in India as it has been abolished in England 
and other civilized countries, but that in India a8 in England imprisonment should 
be retained as a punishment in those cases where indebtedne88·involves an 'element 
of fraud. 

II If I thought that the objections to the present law were merely theoretical • 
. if the conclusions at which I have arrived were based merely on d priori reasoning 
and were not supported by practical experience. I should hesitate to bring forward 
proposals about the expediency of which doubts are entertained by a large num-
ber of the Indian judicial authorities. But this is not the cue. The evidence 
collected by the Dekkhan Riots CoIplDission issufticient to)how, if other evidence 
were wanting. that the existing law is not only defective in theory but oppreuiva 
in practice, and my opinions are shared by those whose authority to speak OD 
Indian subjects no one could question. Looking round this table, I can appeal to • 
Sir S. Bayley, who, writing in April 1882 as Resident at Hyderabad and with the 
experience whioh he ha.d acquired in Bengal and Assam. was of opinion that the 
present system of imprisonment for debt is not wanted to compel payment. while 
it may be used to bring undue pressul"C to bear on a debtor, and ~  this is ~
cially the case in an agricultural country where land is ~ U  gIven as IIOcurlty 
for debt; to Sir Theodore Hope, who, in the speech which ,he made in 1879 in 
introducing the Dekkhan Agriculturists' Relief Bill, stated the cast' agaiDat ~~ 
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present system more forcibly and concisely than it had ever been stated before ; 

t;o Sir Auokland Colvin, who was himself a member of the Dekkhan Riots CoDunis-

sion; and to Sir Charles Aitohison, who intimated very clearly in 1882 that, but 
for' the weight of learned opinion ' by which he was embarrassed,the Punjab 

Government would then have been ranked among the decidedoppoDents of the 

present law. 

"With Sir T. Hope's permission I will read to the Council some extracts from 
his admirable and exhaustive speech on the Dekkhan. Relief Bill. In referring to 

the provisions of the Bill with respect to the mode of enforcing execution of a 
deoree, he expressed ~  as follows :.-

, As to ~  against the person by arrest and imprisonment, I rejoice to Btate tha' 
it is now considered expedient to abolish it altogether. Imprisonment will still be inflicted 

as a punishment for fraud detected on insolvency; but that is a totally different thing: The 

maintenance of imprisonment for debt, as found in the Indian law, is equally indefeneible in 

principle and in practice. As to principle, the Dekkhan Riota Commission make dear that 
point, utilising the opinione of John Stuart Mill. Their appendices teem with evidence iD 
detail as to the utortion and wrong of which the warrant of arrest ~ in practice the 

eDline. Unaolmowledged paymente, fresh bonds for SUmB UDBdvanced, .life-long slavery and 

even female dishonour may all be obtained-the first three oonetantly, by the mere production 
of the warrant of arrest without ~ They Bay, for iDBtance, th,.t in 1874, " it would 

lIem probable that somewhere about 150,000 warranta had been uaed as tbreata only." The 

outcry against imprisonment from officers well qualified to judge of it has been uniform and 

persistent. Ita abolition is unanimously recommended by the Dekkhan Riote Oommiaaion. 

1rIr. Pedder and Mi. Nightingale have in Tlae N ~ CeNUf'1/ brought the evils it causes 

prominently before the British public. Sir Erskine Perry givII its abolition his " unqualified 

approval" in a note dated December lat, 1877. Judicial officers and pleaders take the same 

¥iew as the Executive. Were it even defonaibie in theory, which we have Been that it ill no' 

the abWIeB to which, in a country like Western India at least, it is proved to lead in practiae 

afiord Buflicient ground for its oondemnation in the dietrictll to which the Bill is to apply. * 
•  • Imprisonment was, at best, a barbarous device to meet the cue of a debtor's con-
cealing his property or refusing to give it up. Under the draft Bill, it wiD be quite unnecel8&l1 

for these pruposes, and reBerved for oaaee of flagrant fraud or diahoneaty in iDBolvents. In this 
altered position I truat that no hesitation will now be Mt by the Coun(lll in abolishing a 
.ystem which haa been proved to be gr08lly abUJed as an engine vi extortiOB, and is iD 

opposition to the legislation of the civiliad world: 

"These are the opinions of &n officer whose experience was derived mainly 
from the Bombay Presidency. Let me add equally weighty testimony frOID 
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another part of India. This is what was said by the Lieutenant-Governor of the 
North-Western Provinces in 1882;-

I 5. Bir A. C. Lya11 has long been of opinion that the powers of subjecting a debtor to 

arrest and imprisonment should not be entrusted to the decreeholder, but to the Courts only; 

and, in leaving with the Courts the authority to imprison, he wOl\ld limit its exercise to CUell 
in which clear proof should be shown of fraud or dishonest eVallion of payment on the part of 

the judgment-debtor. The existing practice of placing in the creditor'ft hands the power (If 

selecting his own method of coercion is, Bir A. C. Lyall believes, a relic of the olel semi-barbar-

ous debt laws which haa now been eliminated from almost every civilised code of ~  pro-

cedure. The retention of this process in our Indian code wOlilcl, upon this principle, be 

justified only by showing that it wu specially required by the circumJltances and conditionll 

of the adminilltration of the debt law in this country; and Sir Alfred Lyall does not think 

that any such imperativereuons for retaining it can be adduced. 

I 6. It has been argued that, by restricting the proCIl88 of arrest to CIUICII of proved dil-

honesty or contumacious refusa1 to pay debts, the debtor would be given an opportunity for 
getting out of the way, and thus evading arrest if the Court should determine to order it. But. 

in the first place, the position of an absconder from procet!8 ill a very uncomfortable one; ~ 
that only the clasa of debtors who now run away from the ereditor aJ"e likely to run away from 

the Court; and, in the lIecond place, the additional riJlk that would be imposed on the creditor 

in his realisation of bad debts Beems quite worth in.curring for the purpoas of relu:ing the 

.everity with which the present system operates againat all debtors, honest and dishonest, in-

diseriminatflly. Of the persons arrested, only & comparatively small number seem to be actually 

imprisoned aftEor arrest; and this fact has been taken to prove that most of these debtors were 

able to pay but refused to do 80 till arreeted. But it is at least quite u probable an p-xplanation 

that the debtor, when arrested, preferred, rather than go to jail, to accept any terms which hi. 
creditor chose to dictate to him, and to save himeelf from prolonged imprisonement byexecut-

ing or renewing bonds on hard or ruinous cond:.tioDB, or by mortgaging or selling aU hi, 111"0. 

perty. including property exempt by law from attachment under a Civil Court decree. The 

etIcct of arrest, in neutraliaing the legal exemption from attachment, seems indeed to merit 
particular attention. For although section 266 of the Code of Civil Procedure providea that 

certain thinga shall be exempt from attachment under a decree. the provision can be practieally 

of little use when the creditor can, by exercising or threatening to exercise hill power of arrt'llt. 

compel the debtor to give up any property whamoever that he Dlay pOllllCWl. The ~ 
Commissioner of Oudh hu cited, u an instance of the difficulty which C'rediton would experl' 
ence in Ie&liaing their debts if the power of arreat were aboliJlhed. the cue of • debtor who hold. 

a pension, which the law forbids the Court to attach, but who owns no other tangible property, 

It is argued that BUch a man may be made to pay hill debt while the Jaw allo .. him .to be 
arrested, but might defy hie creditor if tho power of arrest were removed. But, accordU\S to 

this view of the ....,. it .. clear that the power of &m!8t now operates ill a great d.egree to an"o' 
tile exemption from attachment 8IIIigned by Jaw to the peMioD, siDee the creditor, though be 
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_ cannot directly attach the pension, can imprison the pensioner till he comea to tenDB that 

.may be equivalent to its transfer. 

'7. There may be cases falling under section 259 of thc Code of Civil Procedure in which 

it may be necessary to reserve power to the Court to order the imprisonment of a judgment· 

ilebtor who has wilfully disobeyed the Court's specific order, for instance, in the case of a suit 

for the recovery of a wife. (I will remark here, parenthetically, that 1 wish t,() 
reserve my opinion as to the expediency of a law which enables a husband to 
obtain the imprisonment of a contumacious or runaway wife, but this question 

does not arise on the present Bill, which is confined to money debts. To proceed 
with my quotation.) But all such cascs would fan under the rule of dishonest or contu. 

macious evasion; and it would be quite sufficient to invest the Court with discretion and 
authority suffioient to enforce its own specific mandates. And the reservation of the power of 

personal coercion to the Courts would prevent the process being employed, as there is reason 

to believe it occasionally is employed to gratify a vindictive feeling on the part of the 

creditor, as in casee where there has been a quarrel, or where a debtor, knowing himself to 

be insolvent, has favoured another creditor at the expense or to the disadvantage of the 

decree holder . 

• 8. Sir A. C. Lyall would therefore advocate the entire abolitioD of the process of arrest 

for debt, 80 far as it is a proceBB that can be set in motion at the diacretion of the creditor, and 

would allow the Courts to order arrest only on proof of fraudulent and contumacious attemp* 
to defeat the operation of a decree. 

'9. It is possible that the abolition of the power of arrest would make the recovery of 

debts somewhat less easy; but, granting this, the law is not bound to go beyond a certain 
limit in aiding creditors, and in Sir A. C. Lyall's opinion it goes too far when it leaves to credi· 
tors uncontrolled power of imprisoning their debtors. Imprisonment is especially hard on 

the cultivator and woking man, WhODl it deprives of their means of subsistence and of pro-

viding ~  their families and these are the c1asaeawho probably are mOlt frequently impri-
soned.' 

.. There is no branch of the law which more intimately affects the welfare of 

the poorer classes throughout'India than the law of debtor and creditor; and 

if the Government of India entertains an opinion that that law is seriously defec-
tive it would incur a grave lCsponsibility if it were to hesitate or unduly delay 
to give its opinion practical effect . 

.. Why then, I may be asked, did not the Government of India undertake 
legislation in 1882 or 1883 1 The answer is that it would have been inconvenient 
and inexpedient to do 80 at a time when analogous legislation was still under 
diacu8Bion in Parliament. The English legislation of 1869 proceeded on the sound 
principle that provisi')ns for the relief of the honest debtor should be accompanied 
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by provisions for ~ punishment of the fraudulent debtor. The Debtors Act of 

1869, which abolished imprisonment for de bt, as such, contains two Parts, of which 

one is headed' Abolition 01 Imprisonment lor Debt' and the other' PUll.is/tment 0/ 
Fraudulent Debtors.' Concurrently with it was passed the Bankruptcy Act of 
1869 which remodelled the system of bankruptty for England, and wit.h reference 

to which the penal provisions of the Debtors Act are framed. Now in 1882 and 

1883 the English bankruptcy law was in the legislative crucible, und it appeared 
to me that, much as the Indian insolvency law stood in need of amendment, it 
would llf' desirable to defer proposals for its amQlldment until the new English law 
had been passed, and some little experience of its working had hern obtained, and 

that then, and not till then, would be the proper time for dealing with the cognate 

subject of imprisonment for debt. As soon as the new English Bankruptcy Act 

hd become law I set about the preparation of a corresponding measure for India, 

bilt the preliminary steps occupied some time, and it was not until a fortnight ago 

that I was able to introduce the Indian Bankruptcy Bill into this Council. The 

main provisions of that Bill will operate only within the Presidency-towns and a 

few other like places, but it 'contains one Part, the Part headed • Fraudulent De btors 

and Creditors,' which applies to the whole of British India. This part is taken 

from the English Debtors Act of 1869, as amended by the English Banknlptcy 

Act of 1883. When read with the Indian Penal Code, it will be found to contain 
those full and strong powers for the arrest and punishment of fraudulent creditors 

and debtors which are the essential adjuncts of every proper bankruptcy law. 
Therefore I am now in a position to say that I have alrt>ady brought forward those 

proposals for the amendment of the penal law which in the opinion of the Parlia-

ment of 1869 were the proper supplement and corollary of proposals for the relief 

of the innocent debtor. 

"  I may add that the interval which has elapsed since 1883 has not been 
wholly unfruitful of results. I was anxious to fortify myself with information 
about the law of imprisonment for debt in foreign countries, and through the kind-
neBS of Sir H. Maine I obtained from Her Majesty's represp,ntatives abroad Q IICries 

of interesting reports on that subject. A summary of those rep(lrts bas been 

published, and fully bears out the statement made by Sir T. Hope in 18!9. ~  
the existing Indian system is • in opposition to the I<'gislation of fhl' CIVlIll!:('d 

world.' 

.. I h'lve described the steps which were taken with ~ to (Ilill sub-

ject in 1881, and have explained why legislation was not initiah'd as an imme-
diate consequenoo of those steps. It remains for me to explain th<' 'nature of the 
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proposa.ls which on behalf of the Government of India I am bringing forward 
now. Having regard to the authority and experience of some of those who are 

. opposctl to a change in the law, and bearing in mind the immense diversity of cir-

~  and conditions which prevails throughout this vast peninsula, we 

thought that, while we should not be justified in further delaying legislation, our 

most prudent course would be to confine its application in the first instance to 
some one proivince where the balance of authority, administrative and judicial, 

is clearly, and strongly in its favour. There is such a province. I have read to 

the Counoil the opinion that was expressed by the Lieutenant-Governor of the 

North-Western Provinoes and chief Commissioner of Oudh in 1882, and I am in a 

position to say that the opinion whioh Sir A. Lyall held then he holds after four 
years' further experience now. His opinion was briefly but emphatically endorsed 

by the Hon'ble Judges of the Allahabad High Court, who were, and are, strongly 

in favour of abolishing imprisonment for debt as BUoh. 

U Under these ciroumstances I propose that the measure which I am asking 

for leave to introduce should apply in the first instance only to the North-Western 

Provinces and Oudh, but that it should be capable of extension hereafter to other 

provinces by the Looal Governments with the previous sanction of the Governor 

~  in Council. From the opinions which were received ~ Lower Burma 
in 1882, and again with reference to the draft Bankruptcy Bill which was published 
last year, there appears to be a strong feeling in that province in favour of abolish-
ing imprisonment for debt where the debtor has not been guilty of fraud. But on 

the whole I think it is preferable that the primary application of the measure 

ahould be confined to the territories under one Local Government only, and that 
ituftect there sho lId be asCertained before the Act is extended to other parts of 
the country. The Bill follows generally the principles of the English Act of 1869, 
by enacting that a Civil Court shall not imprison for debt except in certain specified 
cases, and that in those cases imprisonment is to be treated not as a measure of 
coercion but as a pnnishment. The excepted cases are-

ce (a) where the order is for payment of a fine ; 

or (b) where the defaulter is a trustee or person acting in a fiduciary capacity. 
and the decree or order requires him, as such, to pay any money 
which is in his possession or under his cont,rol, or any money for 
which he is accountable and of which he has Dot· discharged biro-
self ; 

.. (c) where the Court is satisfied that, since incurring the liability in respect 

of which the decree or order was made, the defaulter has fraudulently 



1886.] 
DEBTOBS; OUDH 'WASIKAB. 225 
[Mr. Ilbcrt ; Mr. Quinton.] 

~ , concealed or removed any part of his property, or com-

mItted any other act ot bad fa.ith in reJat!on thereto, with the clbject 
or effect of impeding the enforcement of the decree or order by the 
attachment and sale of his propert.y ; 

" (d);vhere the Court is satisfied that the defaulter either has, or has had 

since the dnte of the decree or order, the means to pay t.he Dl0ne1, 

and has refused or without reasonable cause neglected, or refuse8 or 

neglects, to pay the same . 

.. In these excepted cases the debtor may be sentenced to imprisonment for a 
term not exceeding six months: he is to be imprisoned in the civil jail, but is 
nevertheless to be subject, as nearly as circumstances admit, to t,he discipline pre-
scribed in the case of a criminal prisoner undergoing 8imple imprisonment, and hi8 

creditor is not to be liable to pay subsistence-money for his maintenance in prison. 
It appears to me that these consequenceslogicaJJy foHow {rom the theory that im-
prisonment il:rinfiicted as a penalty and not as a screw. The liability of the judg-

ment-creditor to maintain his debtor when in jail existed under the old insolvency 
law in England, and the Act ~  imposed it was once described 8S giving the 

creditor' the power of imprisoning and tormenting his debtor at the expense of 

38. 6d. per week.' I regard it.as a bad qualifi'cation of a bad law, and think that 

the law and the qualifi'cation should disappear together. 

" These are, very briefly, the main provisions of the Bill. For its subsidiary 
provisions I must refer the Council to the Bill itself and to the Statement of 
Objects and Reasons, both of which I propose to pUbli8h at once. The Bill is 
comparatively short and simple, but the subject with which it deals is as importaDt 
as any that have ever engaged tht> attention of the Indian legislature." 

The Motion was put and agreed to. 
The Hon'ble MR. ILBEBT also introduced the Bill. 

The Hon'ble MR. ILBERT also moved that the Bill and Statement of Objecte 
and Reasons be published in the local official Gazettes in English and 8uch other 

languages as the Local Govornments think fit. 

The Motion was put and agreed to. 

OUDH W ASlKAS BILL. 
The Hon'ble MR. QUINTON moved for leave to introduce a Bill to declare 

certain allowances collectively known as Oudh \\ asikas to be pensions witbiD tile 

lIleaning of the Pensions Act, 1871. He said :-
"Certain allowances, locally known as Amanat Wasikas, ?am.nat Wuiku 

and Loan Wasibs, are paid by the British Government, to the deeceDdente or 
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-certain relatives and dependants of the Babu Begam and the Vazirs and Kings of 
Oudh. Till the year 1880 no doubt was entertained that these allowances were 

pensions within the meaning of the Pensions Act, 1871. In that year it became 
desirable on financial grounds to commute one of the largest of them, and, a dis-
pute having arisen as to the person entitled to receive the capitalized amount of 
the allowance the Government bad to consider·whether it could safely pay the 
amount under cover of the Pensions Act to the person who appeared to be best 
entitled. The Hon'ble the Advocate General inclined to the opinion that a 
Wasika was a pension within the meaning of the Act, but thought there was a 

good deal to be said in favour of the opposite view. As the sum involved was 
ISO very large that the· Government would not have been justified in incurring 
any risk in disposing of it a special Bill was introduced into the Legislative 
Council and passed as the Taj Mahals Pension Act, 1881 • 

.. This step, which the Government was compelled to take for its own pro-
tection, necessarily suggested a doubt as to the applicability of the Pensions Act 
to \\ asikas. 

" As it is expedient on political considerations that there should be no room 
for question as to the applicability of the Act to Wasikas, the Government has 
decided to introduce this Bill to remove the doubts created by the legislation of 
1881." 

The Motion was put and agreed to. 

The Hon'ble MR. QUINTON also introduced the Bill. 

The Hon'ble MR. QUINTON also moved that the Bill and Statement of Objects 
and Re.asons be published in the North-Western Provincu atul Ouilh Government 
Goutle in English and .in such other languages as the Local Government thinks fit. 

The Motion was put and agreed to. 

The Council adjourned to Wednesday, the 23rd June, 1886. 

S. HARVEY JAMES, 
DUg. Secretary to the GotJt. olltulia, 

SIMloA; 

LegiB14tive Departmeftl. 

The 11c1a JUM 1886. 

Note.-TlLe Meeting fixed for the 2nd June, 1886. W88 8ubaequently poetponed to iIle 

~  idem. 
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