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.Jil/ract 01 the ProceedingB 01 the Oou'!cu·of 0" GOfJ"."or General 01 India, 
tJIB6":,b.'ed for tke pU1'POBe 01 making Larol and Regula1iom u"dtN' tile 
prO.'OI81,OfI' oj tke Act of Parliam!nt 24 .f' 25 ric., cap. 6'1. 

The Oouncil met at G ~  House on Friday, the 19th March, 1886. 

PRESENT: 

His Excellency the Viceroy and G ~ General of India, ~ , e. C. B., 
G.C.K.G., G.K 8.1., G.K.I.E., P.O., pre,i4Ing. 

His Ronour the Lieatenant· Governor of Bengal, ~O S I , C.I.E. 

The Hon'hle C. P. 11bert, C.S.'., C.I.lI; 

The Ron'hle Sir S. O. Hayley, x.c.8.I., O.I.B. 

The Bon'ble T. C. Hope,0.8.I., O.I.B. 
'Ihe Hon'ble Sir A. Oolvin, ·x.c ••. G., O I~  

Major-General the Hon'ble T.E. ~ R.A.., O.I.B. 

The Ron'ble PMri Mohan Mukerji. 
The Hon'hle H. St. A. Goodrich. .j' 

i'he Hon'ble G. H. P. EvaDs. 
'rhe Bon'ble J. W. Quinton. 
The Bon'ble R. ate"l. 
The Hon'ble W. W. Hunter, 0.8.1., C 1.11:., L.LD. 

GUARDIANS AND WARDS BILL. 

The Bon'hle lIB. ILBBRT introduced the Bill to consolidate and amend the 
law relating to Guardians and Wards, and ml)ved tbat it be referred to ,. S.,leot 
Committee coDsistin, of the Hon'ble Sir S. Boyley, the Bon'hle Messrll. Bvant 

and Ruuter, the lIon'bie RllO Sabeb Vishvaoatb Narayan Mandlik, ihe 

Hon'ble Peari Moban Mukerji and the Mover. He said :-" I propo.e to 
direct the atttsDtion of the Council to a few of the more important poink 
raised by the Hill. 

I' The Bill does not de6ne the term r minor' further than by sayiog that; 
the term means a person who baa not reached the age of majority according 
to the law to which be is subject. In so doing it departs from tllA precedent. 
afforded by the Aots of 1858 and 1874, wbich I propoee to repeal, but follow. 
the precedent of the Contract Act, and avoids seme difficult queatior.s oonnect. 
ed 'With the age of Inajority. Some of these questions were lIottled by flh. 
Jndi,ln ~,  Act of 1875, but the effect of that Act is no' clear in all 
espects, and its apl,lication is confined to pcraonB domiciled in British Iadil.. 



,lB2 GT1A.BDI.A.NS :AND IF ABDS. 
.. '. ~ , I" 

. [Mt:. I ~  19TH MARCH, 

As to persans resident but not domiciled in Briti!'h India, it seems clear that 

_ they do not attain their majority until 21 if they are in a regulation ~, 

. but 'iftheyfhappen' to be in 80 non";regulntion province it might he a q uesti'on 
whether their age of majority is no' ~  by Act XIII of 1874, which 
defines a minor 8S a person who haa not completed the age of 18 years. If 
~~ ~ is , , ~~ ~~  ~~  ,WeJlll ~  tbeAlD.erioan story of the 
full grown railway ~ ,  ,~ , on b.js arrival at San Francisco after a 
through ~  ~ I  New York, ~  a half tioket, and when asked 
whether he really professed to be ~  age, replied c,No, but lw8s when I 

,tarted', In this country, if thtl view of the law whioh I have suggeted but 

for the acouracy of which I by no means voqch, is ~  a railway journey 
from a nIln-regulation t() 80 regulation province might be attp-nded by a still 

more startling result. A young ~  officer ~  with his regiment at 
Delhi may have attained his majority, but if he is subsequently quartered at 
Meerut he may, on his arrival there from Delhi, find that he has relapsed 

into infancy. The repea.l of the Act of 1874 would. be sufficient to remove 

this particular discrepa.ncy, but it is impossible that on tbis .. nd otbflr points 
the law of majority should he made more clear. If so, however, -the neoessary 
legislation shoul.d, I think., ~, , ~  in an amf'ndment of the Majority 
Aot and not in the preeent Bill. 

" Passing on to another definition, I may remark that the term f guardian • 
is defined generally as meaning a person ba.ving the care of the pel'son of a 

minor or of bis'pruperty, (lr of both, and consequently the provisions of tile 
lUll will apply to all guardians, whetberappointed or recognized by the Oourt, 
or not, unle88 tbeir applioation is expressly limited, as in several cases it is, 
to pllrticular ~  of guardians. . 

," The seoond chapter oftbe Bill relates to the appointment of guardians. 
Its first two sections deal with appointments otherwise than by the Conrt. 
and, in PO doing, d!'aw 80 distinct.ion between the classes to which the Indian 

iuocession Act appJi('sand the ol8ollses to which it does not apply. 
"In the case of tho first ol&8s of persQDs the Bill declares the pl' rental 

,power of appointing guardians in th8 terms Of the European Bl'ithh Minors 
Act-terms which, to the oredit of the Indian ~, recognize tho 
motlltll'" rights mQre libera-lly than, thf'y &l'8 ror,Qgnized nnder the existing 

law of })ngland • 
.. In the o806e.of the other claRs of persons the Bill does no. prl'sume to de-

flne what powors of appointing guardians a.rc valid under Hindu or Mubumm,,· 

dan law. It merely salUS those powers Whatever the, 1D1l), be. 
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"Wo'now pass to the appointment of guardians by the Court, and here the 

Bill recognizes two classes of cases-one where no guardian has been appoint.cd 

and the Court is called on to do what the parent might have done, and the 

othor wbere there are contlicting claimll to the guardianship and the Court has 

to deuide between them. Accordingly the Court is empnwered eitbel' to appoint' 
a guardian or to declare the title of a person claiming to be a guardian. For 
thill purpofle concurrent jurisdiction is givsn to the High Court and to t.he 

DMrict Court, and it is provided that as a general rule appliCo.tioDs for 
guardi'lDsbip of the pt'rson of a minor are I.e, be made to the cOurt baving 

~  where tQ6 minor resides, but. this rule is not absolute and con-

venience ill to be regarded. Tbe procedure on the application is to btl pl'actically 

the same as under the European British Minors Act. The rules with ~ 

to the considerations to be observed in appointing a guardian are also taken 
from that Act, but the Court is expressly directed to have l'egard to the law 

to which the .minor is suhject.: Bnd a special rule is added with reference to 

the particular case. of minors b:llonging to an undivided Hinclu family. 

My friend Mr. Mandlik referred last week. to 'he conflicting decisions about 

the power of " Oourt to appoint a guardisn of a minor belonging to such a 
family, and it will be (ound that in framing the Bill and Statement of Objeots 
snd Reasons those decisions have not been overlooked. We should, I think, all 
admit that as a rule it is highly desirable to leave a minor belonging to • 

Hindu undivided family to his natural guardians, without any interference on 

t.he pat't of the Court, but there may be exceptional cases wbere the interven-
tion of the Court may be required for hi. protection. The Bill recognizes tb" 

possibility of sucb cases, but expressly provides, jlr,t, that, ~  the minor is 
a member of an undivided Hindu family, special weight i. to be ntt:lChed to 
IIny claim whioh the managing member of the family may ~  to be appointocl 

or declared guardian, and to any objection which he may take to a propo&ed 
appointment or declaration; and , ~  that, if a guardian of th!3 property is 
Rllpointed in suoh a C31ilf!, the Oourt must, except wh"re it is lIIlt.isfactoriJy 
).lroyp.d that tbe minor's interests have beeD actually imperilled, imposo lueh 
I'6IItrir.tioDs on the gaardian as wiU prevent !lim froUl interCering with the 
powers of the managing member of the family. 

"1'he chapter relating to the duties, rights and liabilities or f!'uBrdillnl ill 
largely taken from thft European llritish Minors Act., with (lOme ad,lition" 

al1d S ~  A section has been addec:llaying down certain principlP.l wbioh 
am reoognized by the English law as flowing from tbe tlduci"l'1 relation of 

guardian and ward. On the othtll' hand, a section relating to 'he roligion in 
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which a ward is to be trained blls been omitted. It ~  deolares wllat is 

well· settled .Euglish law in the very rare cases in which it is brought into 

_ operation, and I did not feel sure t,hat, if applied. to a wider cluss, it ~~  not 

raise or suggest more difficulties than itremovf's. . If. howevf'r, the S ~  

Committee should think that it can with. propriety be re-PnBcted, either wi,h 
or wit.hout modifioations, I would gladly insert it in the Bill. 

I 

Ie The sections relating to the powers of a guardian of property deal witb 

one of the questions whioh was most ~  in the ~  elicited by the 

Government Resolution that preceded the preparation of this Bill. 

~  Hon'ble 'Mr. Melvill was ~  impreB3ed with the dangers to 

'Which t,he interests or minors are exposed under the existing law, and, in ordf'r 

to prevent or check improper alienations of the property, suggested that it 

shouM be rendered unsafe for any person to enter into any transaction with 

respeot to the imll10veable property of a minor (,XCllpt with a guardian ot' 

administrator holding a certificate granted by the Court. On the other 
hand, he would put a premium 011 applica.tions for such certificates by remov-

ingtbat provision of the :MiDors Act which requires th; previous sanction of 
the Civil Oourt to any alienation Qr encumbrance by a certiftoated guardian. 

II The Resolution of tbe Government of India in commenting. on these sug .. 
ptions pointed out that the formt!r of them might interfere,-to a much greater 

extent tban is neee911ary or ~ , with the vast ~  of transactions which 
daily take place in ~  toO immoveable property in whioh minora are interest--
ed, nnd might flood the Civil Oourts witb applications for certificates j but with 

respect to the 8econd suggostion inclined to the view that the existing restric--
tions on the powers of certificated guardian8 might in certain cases be relsxed • 

.. The opinions received on these points appear to me to point to the eon .. 

eillsion that it would not be safe or desirahle to rest,riot the powers of uncerti .. 
ficated guardians in tbe manner proposed by Mr. Melvill; that as a general 
rulo gUArdians not appointed or recognir:ed by the Court should have snoh 

power" as are given to them by the law to which they are 8ubject, and hy the 
instrument lif any) to which they owe their appointment j that as a ~  

rult) ~  guardians nppointed or recognized by the Court should not alienate 
the ward's property without the leave of the Oourt i but. that the Court should 
be p.Dlpowered to rel:,x these restriotions . 

.. 'r.b('so nre the linos upon which the Dill has beeJl drawn. It provides that 
~  110 gUllrwtln has been appointed or declared by Lho Oolllt, he shall Dot seU, 
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borrow or grant long leases without the previous permission of the Court, hut 

the Oourt may, suhject to rules to l)e made by the High Court, (lX"ml't. a 

.guardian f'-:Om. the neoessity of obtaining the permission, cilhllr genemUy or 

in special oiroumstances; and 88 to either tho whole or any specified part of 

the ward's property. H·then, dE"8orib('s the considerations "'hich Bre to be 

observed in granting this permission. and theil, in a ~  rolnting to the 

general powel's of a ~  of property, it goes on to say that-

"firBt. where a guardian har.; bt'en appointed or de01ared by the Cnurt, the 
Oourt may by order define, extend or ,.,strict ~  in such 

manner and to such extent 8S it may consider to he for the advantage 

of the ward and consistt'nt with the law to which he is suhjt>ct ; 

" secondly, subject to Bny such order and to thn speoific rel'trict.iolls to 
whioh I have. referred, a guardiun appointed hy will or other Jike 

imitrument is' to have the pO\\1ers and he subject to tbe restrictions 

.conferred and iinposed OD him by thllt instrument; and 

" laBtzg, subject to these possible restrictjons, a gunrdian may do all acts 
which are reasonable and proper for the realization, profil'ction or 

benefit oftbe ward's property and are allowed by the law to whioh 

the ward is subject. 

CC Thus in the cllses where the Court does not intf'rvene, \'I hich will of 
course be the great majority, the guardiau is left praotiOl\Il,.. as he is under 

the exillting law, but wherA the Court exercises its power of intervention it jll 

given considerable discretion t.o mould the pllwers of the guardian in such way 

as it may conttider conducive to the interests of the ward. 

" The section giving this dif(cretion follows the lines of a section in tho 

Probate and Administration Aot (scotion 90), which, I am told, is not working 

quite satisfactorily in practice. It is very ~  that the expcrienae gained 

in working that section may suggest improvements in the prt'sent Dill, bnt it 

mURt be borne in mind that thore ill a conliderable difference between the 
pcsition of a guardian and the position of an admioistr:&tor to a deClCMecl per-

aon's property, and thut restrictions whioh are unnecessary or undesirable in 

the latter case may be justi1kd or required in the former. 

" The sections to which I have just referrt'd nrc those which I t ound it mOlt 
difficult to fruDle. In the later portions of the Bill tbs existing law for the 

B 
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most part f'umillhed a sufficient guide, but it will be found that additions have 

• ~  made which will I think he found ad vant'8geous both to guardians and to 
wu.rds. Thull a guardian is t:mpowered to apply to the Court for advioe as to 
the ~  of his duties, and is protected if he aots in good faith on that 

advice. On the other hand, the. Court is empowered, either on application by 
any person interested or of its own motion, to make an order regulating the 

conduct or prooeedings of any guardian whether he is appointed by the Goud 

or not. 

~, It will have been obl\erved from what I have said that the Bill deale 
with certain points about which there is room for ccnsiderable di:fference of 

ol,inioo. If, however, the Council approves of the geoerallinea on 'which the 
Dill is framed, it may safely leave these points to be considered and discussed 

by the Seleot Oommittee." 

The Motion ow as put and agreed to. 

The Hon'ble lb. lLB'BRT also moved that the ~  and S ~  of 

Objeots and ReasoDs be published in the local official Gazettes in English and 
in Buoh other langllages as the Local Governments think .fit. 

The Motion was put and agreed to. 

INDIAN SECU RITIES BILL. 

The Hon'bie SIR A. COLVIN moved that the Report of the Select Committee 

ob tbe Bill to amend the law relating to Government Securities be taken into 
consideration. ne said :-" Since this Bill was sent to the Select CommiUee 

the only cbange which haa been made is the addition of two sub-sections to the 
seotion (7) providing for the case of indorsements by the past holders of publicr 

officea, and also for cases where there is more than one holder of such office. 

The opportunity has also been taken for consolidating the law relating to 
Government securities. The provisions of the Indian Securities Aots of 1881 
ani 1885 have accordingly been embodied in the present Bill . 

.. For the rest, I have nothing to add to what WIoII explained when this Bill 
was Brat introduced, and 1 need not -lewn t.he Counoil by furt.her remarka OD 
the subject." 

~  Kotion W3I put and aareeci to. 
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The Hon'ble SIR A. COLVIN also moved that the Bill, as amended, be 
passed. 

The Motion was put and agreed to. 

OUDH RENT BILL. 

His Excellency TllB PRESIDENT said :-" As tbis is the la,at mooting of the 
season, and we are ahout to adjourn 'ine die, I tbink it well to explain that tIle 
reason why we have not gone on with the Oudh Tenancy BilI, which was intro-

duced some weeks ago, has been the unavoidable absence of our colleagut', the 

Hon'bleRaja Amir Hosan, who has great knowledge of the conditions of Oudh 

agriculture, and takes a special interest in the proposed legislation. As we 
counted on bis co-operation and assistance, and 88 a severe illnes8 unfortunate-

ly prevents him from taking his place amongst us, we have thought it hetter 
to postpone taking the Bill through its seoond stage.' In on,i,el', however, not 
to lose time, the LocAl Government intends, I unaerstand, to publish a draft 
of the Bill, and to colleot the opinions of competent authorities upon it." 

The Counoil adjourned fine dte. 

FORT WILLIAK; 1 
Be 22nd Marob, 1886. J 

S. HARVEY JA.MES, 

Ollg. Secg. to the GOtJt. 01 India, 

.LegilZatfv' ~  




