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Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Begulations under the pro-
visions of the Act of Parliument 24 and 23 Fie., cap. G7.

The Council met at Simla on Wednesday, the 19th May 1869.
PRESENT:

His Excellency the Viceroy and Governor General of Indis, K.P., G.CS.L,
Presiding.

His Excellency tho Commander-in-Chicf, K.C.B., G.CS.I.

Major-General tho ITon’ble Sir IL M. Durand, C.B,, K.C8.I.

The Hon’ble II. Sumncr Maine.

The Hon’ble John Strachey.

The Ion’ble B. H. Ellis.
The Hon’ble F. R. Cockerell.

PRISON ERS' TESTIMONY BILL.

The Mon’ble M. CocKERELL presented the Report of the Sclect Comnmitteo
on the Bill to provide facilities for obtaining the ecvidenes and appoarance

of prisoners, and for service of process upon them.
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The Hon'ble Mz. CoOKERELL also’ moved for leave to introduce a Bill to
‘xclude the ordinary Civil Courts from the cognizance of suits relating to land
in the Bhuthn Dvérs, and to legalize cértain Rules for the settlement of the said
territory. He said that in July 1866 the territory ceded by tho Government of
Bhutdn, and known as the Bhutdn Dvérs, was annexed, and attached to the Bengal
Division of the Presidency of Fort William. S8hortly afterwards the Code of Civil
Procedure was extended to that territory, and thercupon the cognizance of all suits
of a civil nature became vested in the ordinary Civil Courts having jurisdiction
‘within' the ‘annexed tract of country. Experience had shown that in a newly-
.acquired territory where British administration had been preceded generally by
bad government, and often, as in the case of Bhutin, by a complete absence of
any regularly-constituted Government, claims rclating to interests in land, or in
any way connected therewith, were not satisfactorily dealt with by the ordinary
Civil Courts, governed and restricted as those Courts were by the rules of Civil
Procedure in their adjudicature of all suits and matters coming before them.

For claims of this kind, whether with regard to the equitable interests of
the persons concerned, or the interests of the State which, until the land revenue
assessment of the newly-acquired territory was completed, might be said to be
interwoven with those of claimants of any right or title in the land, needed to
be determined by considerations of expediency and good policy, such as the
Civil Courts in the exercise of their ordinary jurisdiction were precluded from
entertaining.

Hence, in the case of such previous acquisitions of territory as the Punjab
and Oudh, the operation of the Code of Civil Procedure was barred as regards
claims to any interest in land pending the completion of the land revenuo settle-

ment of those provinces, and all claims of the nature referrcd to were adjudi-
cated in the Court of the settlement officer.

‘Why this course was not adopted, as regards the territory ceded By Bhutén
at the time of its annexation, did not appear; but a case had recently occurred
which showed conclusively that this measure ought to have been taken when the

Code of Civil Procedure was introduced into the annexed province, and should
certainly be no longer postponed.

It was, Mr. CockERrLL thought, unnécessary to state in this place the
particulars of tho casc to which he referred, but he would read a passage from
the High Court’s judgment on it in appeal from the decision of the local
Civil Court.

“No considerations of expediency can weigh with us, or can legally be
entertained by us. We must treat the question as if it arose in one of the

- long-settled dis. "~ts. Were the matter otherwise, we might possibly concur
in the view taken by the Deputy Commissioner. It might havo becn well if
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the plaintiff’s caso had, in the first instance, been differently treated by the
Executive. But so far as this suit is concerned, it appears to mo that the
plaintiff proves his case. He did, in fact, get this maurusi jotdhrf pattd
from the Btbah, the British Government's officers recognised him and reccived
rent from him, and the defendants have granted him kabilyits ond attorned
to him. Surely, then, as against these defendants, he is entitled to havo their
names removed from the registry, and to have his own placed upon it instead.
Whether a patth of this sort, granted by the Sibah on cve of fiili:, is une
which really by itsclf gave the plaintiff a title to the position he claims is, as
it sccms to me, most doubtful. But that is not the question which wo have to
decide. Tho only question before ws is whether, as regards these defendants
who have acknowledged the titlo which the plaintifl sets up, he is entitled to &
declaration that his title is good, and that his name, and not theirs, ought to
appear on the register as jotdir.”

Mr. CockERELL submitted that the natural and rcasonable inferenco to bo
deduced from this passage in the Iligh Court’s judgment was, that in that Court’s
opinion it would have been well that a caso of this kind should not have come
beforo it, becauso a satisfactory adjudication of such cases demanded tho import
of considerations which the ordinary Civil Courts could not legally apply. He
bad cited this case to show that, not only was the policy of this Bill in accordance
with that previously adopted by the Legislature under similar circumstances, but
that it had the approval of the chief of the ordinary Civil Courts whose jurisdiction
it would exclude. 'I'he Bill therefore was designed to exclude the jurisdiction of the
ordinary Civil Courts in regard to all claims relating to any titlo or interest in
land, or in any way conngcted therewith, within the Bhutin D'.‘:’:Lrs, and to sub-
stitute thercfor a special agency for the adjudication of such claims. Ii:. would

-contain in the form of a schedulo annexed thercto a sct of rules which had
been prepared by the Government of Bengal for the guidanc? o.f the Courts to
which the adjudication of all ciaims of the nature above indicated was to be
assigned. The eflect of thoso rules would be to supersede tho Code of Civil Pro-
cedure so far as their provisions were inconsistent therewith,

Leave was granted.
The Council adjoumed to Fridny, the 6th Juno 1809.
WIITLEY STOKES,

Secy. to the Council of the
Goor. Genl. for malinyg Lawcs und Regulalions.

SiyMLa,
The 19tk Muy 1569.





