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Abstraot of the proceedings of the Council of the Governor General of India,
- assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 § 25 Vic., cap. 67.

The Council metat Government House on Fridsy, the 12th February, 1886.
' PRESENT:

The Hon’ble O. P. Ilbert, c.8.L, 0.1.B., presiding.

His Honour the Lientenant-Governor of Bengal, K.0.5.1., C.L.E.
The Hon’ble Sir 8. 0. Bayley, K.C.8.L, 0.L.E.

The Hon’ble T. O. Hope, ¢.8.I., C.LE.

The Hon’ble Bir A. Colvin, K.C.M.G., C.LE.
Major-General,the Hon’ble T. E. Hughes, R.A.

The Hon’ble Rao Saheb Vishvanath Narayan Mandlik, o.s.1.
The Hon'ble Pefiri Mohan Mukerji.

The Hon’ble H. 8t. A. Goordrich.

The Hon’ble G. H. P. Evans.

The Hon’ble J. W. Quinton.

The Hon’ble R. Steel.

The Hon’ble W. W. Huater, ¢.8.1., C.I.E., LL.D,

REGISTRATION OF BIRTHS, DEATHS AND MARRIAGES BILL.

The Hon’ble M=. ILBERT moved that the Report of the Select Committee
on the Bill to provide for the voluntary registration of certain births and
deaths, for the establishment of General Registry Offices for keeping registers
of certdin births, deaths and marriages, and for certain other purposes, be
taken into consideration, He said :—

“The main object of this Bill is, as I explained last year, to provide means
of obtaining more satisfactory evidence of births, deaths and marriages ocour-
ring in certain classes of the community. The Bill is limited in its soope and
Permissive in its character. It does not seek to establish a general system of
registration of births, deaths and marriages for all classes, still léss to make
that system compulsory. It applies ouly to a comparatively small class, and
only to those members of that class who choose to avail themselves of its pro-
visions. It will not set up any new and expensive macbinery, and it is
expected that any extra cost which it may involve will be recouped by the
fees levied under it.
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“The Bill is intended primarily for the benefit of Ohristians, _whoao bap-
tisms .and burials are registered by their. clergymen, and whose marriages are
‘solemnized in accordance with the Chrmtmn Marriage Aots. ‘When the Bill
was introduced a suggestion was made that the provisions of the chapter
relating to the registration of births and deaths should be extended to Hindus
and Mfthammadans, 4nd this ‘suggestion was much discussed in the papers
which were laid before the Seleot Comimittee. On the one hand, it was nrged—
and it must, I think, be admitted—that Hindus and Muhammadans would
often be glad.to secure the advantages of registration for evidential purposes;
but, on the other hand, it seemed clear that any large and general extension of
the scope of the Bill would be inconsistent with its character, would require
the establishment of machinery on a scale altogether incommensurate with
that which bad been contemplated, and might involve indefinite expenditure.
Under these circumstances, the Select Committee came to the conclusion that
they would not be justified in going further than to insert a provision enabling
Local Governments to extend the system of voluntary registration cautiously
ahd experimentally to other classes within limited arcas. If the result of any
such experiment should show that there is a gennine demand for an extension

of the system, a strong case would be made out for legislation to aupp]y the
requisite machinery.

“In the meantime we must ba content to work with existing machinery.
Doubts bave been expressed whether in those towns where a system of
regmmhon for statistical purposes already exists it will work in harmony
with our new system of registration for evidential purposes; but I feel
pretty confident that the difficulties which bave been suggested may be
overcome by smtnhle administrative arrangements. Throughout the greater
‘part of the country we shall have to rely mainly on the veluntary agency
of those ministers of religion who at present keep registers of baptisms and
burials. Many of these gentlemen have supplied us with useful suggestions,

but I observe that some’of them do not fully understdnd the grounds on which

this legislation has been undertaken. Thus a chaplain writing from Delhi

remarks that the existing ecclesiastical registers are carefully kept, that the
‘entries are made under the siguature of respectable persons, and the particulars
given aroobtained from the parties concerned, Why. he asks, should they not
be admissible in evidence, and why set up what he describes as the ¢ cumbrous
nad expensive machinery excogitated in the Bill’ I hope that the machinery
proposed will prove to be neither cumbrous nor expensive, but perhaps I did not
sufficiently explain in introducing the Bill the nature of the objection which has
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been taken to the evidence obtainable under the existing system. Itisa
purely technical objection, and implies no disparagement of the care with
which ecclesiastical registers are kept. There is a section in the Evidence Act
which gives relevance to entries in public records made by a public servant
in the discharge of his official duty, or by any other person in performance of &
duty specially enjoined by the law of the country in which the record is kept,
and it has been questioned by high legal authority whether entries in ordie
‘nary ecclesiastioal registers fell within the category to which this section
refers.. This is the doubt which we desire to remove with the least possible
disturbance of existing arrangements. If those clergymen who, we hope,
will act as voluntary Registrars will compare the revised Bill with the
Bill as originally introduced, they will see that the Select Committee have
endeavoured to meet their wishes in every way, and to avoid imposing
-on them duties which would be inoconsistent with the discharge of their eccle-
sm.atwal functions. For instance, the original scheme was to establish registers
for specified local areas. But it was reprinted that, whilst a minister might be
willing to act as Registrar for his own congregation, he might be disinclined to
undertake the duty for the benefit of members of other congregations. The
objection seemed reasonable, and accordingly it will be found that, under the
revised Bill, Reglstrars may be appointed not merely for specified areas but also
for specified classes. Again, we have modified, inaccordance with wishes which
bave been expressed, the section of the Bill which directs certain clergymen to
send entries to the central office through their eoclesiastical superiors. This
partioular section has had to encounter another objection which I have been
unable to remove by amendment, but which I can satisfactorily explain away.
It refers to *the Churches of England, Rome and Scotland’ in that order,
and I am told, in one of the papers from Bombay, that to place the words
* Church of Rome’ before the words ¢ Church of Scotland’ is an error which
will give grave offence. Now the trath is that the draughteman was wholly
guiltless of any sinister desire to depreciate the status of the Church of
Scotland, and had merely adopted an alphabetical arrangement as being the least
invidious, If the church of Rome appears to take precedence of the Church
of Beotland in the section, it is merely because in the English alphabet, as in
alphabets which existed long before any of the Christian charches were dreamt
of, the letter R takes precedenoe of the letter 8. Asa matter of faot, lower
down in the same section, the Church of Bcotland is, for reasons not uncon-
nected with draughtamanship, mentioned before the Church of Rome.
“I need not explain in detail the other alterations which have been made
in the Bill. The chapter relating to registration of marrianges has, on the
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advice of a leading nfember of the Parsi community at Bombay, been extend-
od to certain Parsi marriages ‘which are at present registered much in the
same way 8s marriages under the Ohristian Marriage Acts.

“The alterations in thé chapier relating to the registration of births and
deaths have been suggested by the oriticisms which we have received, and by a
further comparison with the English registration law. In considering the appli-
cability of the latter law the Committee have borne in mind the essential differ-
ence between a system of registration which is universal and compulsory and a
system whioh is partial and permissive. Thus the English law imposes on certain
persons the obligation of giving notice of a birth or death. The Indian Bill
merely requires the Registrar to make an entry on the receipt of notice from
any one of certain persons authorized to give the notice, and we have found it
possible to extend this latter class so as to make it include all persons who are
likely to be ina position to give satisfactory evidence of the event. But we have
not seen our way to a provision authorizing notices of births and deaths to be
sent by post. The whole value of the measure depends en the register book
being kept, and the entries in it being authenticated, in such a manner as
to minimize the risk of fraud or error, and it is obvious that a book made up
of loose fly-leaves would be open to serious objection on that score. If this
were a compulsory measure, arguments based on the difficulty and incon-
venience of personal attendance would be entitled to great weight. But it is

only a permissive measure, and those who wish to take advantage of its pro-
visions must be prepared in some cases to face & certain amount of trouble
~and expense.

“ On the whole, I can coonfidently ommend the Bill to the Councll asone

which, though modest in its scope, will, I believe, prove a very useful addifion
to our Statute-book.”

The Motion was put and agreed to.

The Hon'ble Mr. ILBERT also moved that the Bill, as amended, be passed.
The Motion was put and agreed to.

INDIAN REGISTRATION ACT, 1877, AMENDMENT BILL.

The Hon'ble ME. ILBERT also moved that the Report of the Select Com-
mittee on the Bill to amend the Indian Registration Act, 1877, be taken into
consideration. Ho said :—

*The principal object of this Bill was to facilitate the issne of mortgage-



INDIAN REGISTRATION ACT, 1877, AMENDMENT ; BEN QAL 137
TENANOY ACT, 1885, AMEND MENT.

1886] [Mr. Iibert ; My, Erans.)

debentures by companies by exempting them from registration under the
Todian Registration Act when the mortvage-daed to which they rcfer is so
registered.

‘“ All the proposals of the Bill as introduced have met with general
approval, but the Select Committee have reccived various suggestions for
amending the Registration Act in other respects. Only one of the amend-
ments suggested appeared to be of suffcient urgency to justify its being dealt
with in the present Bill. There is a recent decision of the Allahabad High
Court to the effect that receipts for payment of mortgage money are com-
pulsorily registrable. Almost all the authorities whom weshave consulted are
agreed that, whether this interpretation of the Act is right or wrong, it cannot
be enforced without causing great prsotical inconvenience. Accordingly, a
clause has been added to the Bill in Belect Committee expressly exempnng
from compulsory registration any endorsement on a mortgage-deed :aoknow-
ledging the payment of the whole or any part of the mortgaga,mouey,
whether the endorsement does or does not purport to extinguish the mortgage,
and any other receipt for payment of money due under a mortgage when
the receipt does not purport to extinguish the mortgage. Inso framing the
clause we have, as regards endorsements, followed the course recommeded by
the High Oourt at Bombay, and, ns regards other receipts, the general tepor
of the opinions expressed by the authorities whom the Government of
India has consulted.”

The Motion was put and agreed to.

The Hon’ble Mz. ILBBRT also moved that the Bill, as amended, be

The Motion was put and agreed to.

BENGAL TENANOY ACT, 1885, AMENDMENT BILL.

The Hon’ble M&. EvaNs moved for leave to introduce a Bill to amend
sections 12 and 18 of the Beogal Tenancy Act, 1885. He said :—

“The object of this Bill is stated in the Blatement of Objects and
Reasons as follows: It ‘is to limit the registration of mortgages in land-
lords’ records to those mortgages which are accompanied by possession and
usufruct, and thereby to give effect to what was in fact the intention of
the Legislature when the Bengal Tenancy Act was passed.” The nocessity
for this very small measure arises in this way. The object of these two
sections, 12 and 18, of the Bengal Tenancy Act is to substitute an offoial
record in the first instance, and an official machinery for recording the
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transfer of permanent tenures, providing that the fee which. the landlords
are entitled to receive upon such transfers should be. sent; to the Collectors, who
should themselves notify the transfers to the zamindérs, who-are to be able to
make the necessary entries in their sheristas for their own guidance in dealin g
with the tenures, Formarlv the state of the law was that it was necessary,
when any transfer by gift, sale or otherwise took place of a permanent tenure,
that this transfer should be registered in the zam{nd4ri sherista, and on that
regiatratlon the. mmindﬂrs were in the habit of getting a small fee. It was
found inconvenient for many reasons which I need mot dilate upon, and it
was proposed in the new law that the Registrar should take the fee and
register, snd that no such tranater shoulq take place without registry and the
payment of a fee and & notlﬁcatmn through the Collector to the  zamindér,
 This was the machinery which was substituted for the former one and
" considered more effective. It will be noted from what I have said that the
old words were a ¢ transfer by gift, sale or otherwise,” and it had not, as a
ma.tt.ar of fact, been held that a mortgnge came within this definition at all,
nor was it the practice that zamfndérs should demand that mortgages should
be ;egmtered in their sheristas, and the reason, of course, is not far to seek.
It was because, while the mortga.ges were simply intended to raise money on
lands, without any transfer or the oreation of new tenants by such mortgage, -
it dld not, as a matter of fact, concern them at all. 'When the new Aot was
'bemg made, and when provmons were being introduced for the transferability
of raiyati-holdings, it was feared by the zam{ndérs that, under the goise of
mortgages by which a mortgagee was to be put in possession, a transfer would,
in point of faot, be effected of these occupancy-holdings, 80 as to defeat their
right of pre-emption. A good deal of discussion took place in regard to that
matter, but, altbough some proposals wore made for limiting the operation of
this word ® mortgage' to a mortgage involving immedjate possession, the
matter was dropped out of nght owing to thie abandonment by the Govern-
ment of the provisions with regard to the transferability. of occupancy-kold-
ings ; and so it came to pass that, when: there existed the emponﬂmg words
in the provisions with regard to the registration and teansfer of perma-
nent tenures, the matter was also more or less lost sight of. The
result is. that, asthe words stand at present, in certain. classes.off mortgages,
pa.moularly in mottgagea after the English form, which are: declared by
the Transfer of Property Act to be transfers of property with right of
reconveyance, the result is thai, whereas av English moertgage. is really
only a method of raising money which allows the tenureholder to remain
in possession, the transaction boing one with which tie landlord has
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nothing to do, yet this transaction may not take place without all those for-
malities, the description of tenure, the payment of a fee and notices to the
landlord, and all the restof it ; and altbough it is probable tbat the simple
mortgage-bonds which do not carry possession with them can be made without
this difficulty, still it is very certain that mortgages in the English form may
not be made without this result. The result of the ]Jaw has been very serious
inconveniences. Although the number of mortgages registered in Oalcutta
since the passing of the Act is very small, yet a very considerable number of
mortgages are kept back owing to this difficulty. I am informed that the
Ohamber of Commeroce is about to make a representation on the subject.
Under these circumstances, seeiog that it was never the intention of the Legis-
lature to do anything more than to subject a transfer by mortgage with posses-
sion to the same rule us sales, it appears to me that it is highly desirable that
~ the inconveniences that have arisen from inadvertence should be removed.
Under these circumstances I have brought forward this Bill, and beg leave to
introduce it. The effect of it will be, so far as I understand, merely todo
that which we arranged with the zamfndérs to do, avoid doing that which we
never intended to do, which they never asked us to do, to which they had no
reason for asking us to do, and which they do not at present desire us to do.”

The Hon’ble Prser MomaN MUKERJI said :—“I wish to observe that, in
the Seleot Committee on the Bengal Tenancy Bill, not only I but the Hon’ble
Member who represented the views of the Bengal Government moved to limit
the definition of ‘transfer’ among other transactions to mortgages with
possession. ‘I'hat amendwment was accepted by the Committee when there was
in the Bill a section providing for tLe transfer of occupanocy-holdings, and the
definition of * trausfer’ was intended to apply both to tenures and to oocupancy-
boldings. When the seotion about the tramsfer of occupancy-holdings was
abandoned, the definition of ‘transfer’ was also struck out of the Bill, and
it was simply a matter of oversight, as has been obrerved by the hon’ble
mover of this Bill, that the word *transfer,’ with reference to the tenure
eections of the Bill, was not qualified in the way in which the Belect Committee
intended it to be qualified. I think therefore that the Bill which the Hon’ble
Member intends to introduce will simply givé effect to what was the intention
of the Legislature. But I should mention that in Behar generally and in parts
of Bengal this amendment will perceptibly curtail the gains of landholders,”

Tbe Hon’ble Mx. IusgrT said :—* The question raised by. this Bill appears
Lo be one purely between tenureholders and zamindars. The amendment jg
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moved on behalf of tenurebolders, and I understand the Hon’ble Pedri
Mohan Mukerji to say that be accepts it on behalf of zamindars, and he is
very probably right in saying—although I do.not remember precisely what
took place—that it was the intention of the Select Committee to qualify
sections 12 and 13 of the Bengal Tenancy Aot in some such way as the Hon’ble
Mr. Evans now proposes. Under these circumstances I need hardly say
that no objection will be offered oto the Bill on behalf of the Government of
Indis.”

The Motion was put and agreed to. °

The Hon’ble Mz. Evans also introduced the Bill.

'The Council adjouruned to Friday, the 18th February, 1886.

. 8. HARVEY JAMES,
Forr WiLLnam; } Offg. Secy. tothe Govt. ofi’udia,
7 he 17th February, 1886.) Legislative Department.

8. G. P, I.—No. 148 L, D.~18-10-16--50.





