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Absfract of the Proccedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulalions under the
provisions of the Act of Parliament 24 & 26 Fic., cap. GT7.

The Council met at Government House on Tuesday, the 21st January 1873,

PRESENT:
His Excecllency the Viceroy and Governor Genetal of India, @. M. s. 1.,
presiding.
His Honour the Licutenant Governor of Bengal.
The ITon’ble Sir Richard Temple, K. c. 5. 1.
The Hon’ble B. H. Ellis.
Major-General the Hon’ble . W. Norman, c. B.
The Hon’ble A. IIobhouse, Q. c.
The Hon’ble E. C. Bayley, c.s. 1.
The Hon’ble F. 8. Chapman.
The Hor’ble R. Stewart.
- The Hon’ble J. R. Bullen Smith.
The Hon’ble R. E. Egerton.
His Highness the Mahdrijd of Vizianagram, K. c. s. 1.
The Hon’ble J . F. D. Inglis.

MINORS’ DEPOSITS BILL.

The Hon'ble Sin Ricmarp TEMPLE présented the report of the Select
Committee on the Bill to legalize the repayment of money deposited in District
Savings Banks in the names of Minors.

TRANSHIPMENT OF GOODS BILL.

The Hon’ble S1r RicEArRD TEMPLE also presented tho report of the Select
Committee on the Bill to amend the law relating to the Transhipment of Goods
imported by Steamer. . '

. BILLS OF LADING BILL.

The Hon’ble Sir Ricmarp TeariLe also moved for leave to introduce a
Bill to authorize the use of adhesive stamps for Bills of Lading. He said
the Bill was a very short one, and the Statcment of Objccts and Reasons
showed the grounds upon ghich the Bill was introduced, and with ITis Lord-
ship’s permission he would read that Statement to the Council :—

¢ At present, bills of lading are stamped by having an adhesive stamp affixed, and by being
then sent to the Collector to have the stamp eflaced with a die. This is found to cause delay,
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especially at the busy slnppmn- season. It has, therefore, been detcmnned that the stamps to be

used for bills of lading shall be adlesive, and shall thus merely wquue to be affected to such
bills.” . .

The Hon’ble Mr. Burrex Smire did not intend to oppose the motion
for the introduction of this Bill, although he could not say that he had ever
. himself found, or indeed had ever heard of, any practical inconvenience attend-
ant upon the present system.. If it was remembered that the stamp affixed on
bills of lading bore in each case the small value of four annas, the whole set of
three merely implying an item of twelve annas, and that that same value applied
equally to large and small shipments, it followed that the lock-up of capital to
Leep a few sets of Dbills of lading in hand was not very great ; and he there-
fore could not recognize ‘the plactlcal inconvenience said to be attendant
on the present system which rendered the employment of adhesive stamps
desirable. He however wished to suggest to the hon’ble member in charge of
the Bill, if hé considered it necessary to interfere at all, whethor he would con- .
sent to add the words “and other docut_nents, after the words “bills of lading.”
Hoe alluded to other mercantile documents used in the shipment of goods,
namely, policies of insurance, on which stamps must now be impressed as on
bills of lading. The former bore an ad valorem duty varying with the extent.
of the shipment; and therefore, until the shipment was completed—until the
shipper had positive knowledge of the extent and value of - hig goods actually
received on board—he could not provide himself with the proper stamped
paper. It therefore seemed somewhat anomalous to say that the bjlls of lading
should be rclieved from the inconvenience of having impressed stamps put upon
_ them, and that the far greater inconvenicnce occasioned by the necessity for

putting impressed stamps on the collateral documents to which he had alluded,
and which required stamps of changing value, should be left unrelieved. He
hoped the Council had been able to follow him. He did not recognize the prac-
tical necessity for the introduction of this Bill, but if it was to be introduced,
he could see abundent reason to afford greater facilities by stamping other
_ documents also with adhesive stamps, and he would be glad if the hon’ble
member would add the words which he (Mr. BuLLEN SamiTa) had suggested,

and the Council could then consider in Committee the cases which it might
be advisable to include in the Bill.

The Hon’ble Mr. STEwaRT took the same view as that which was
taken by the Ilon’ble Mr. Bullen Smith. He did not think that; practically, the
present system had .proved inconvenient; and 1% thought with his hon’ble
colleague that, inasmuch as the lock-up of capital was tuﬂmo, the practice
might remain as it stood. But it appeared to him that, if any alteration was
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made, it should be consideréd, not only with reference to Dbills of ladihg, but
also with reference to other mercantile documents.

. His Honour THE LIEUTENANT GovERNOR said that, after what had fallen
from the hon’ble members who had preccded him, he thought it proper to offer a,
word or two of advice from his own cxperience. Until a comparatively recent
period, the rule was to use impressed stamps. But in the last two or three years
that practice had been much, changed, and there was a very large number of cases
in which adhesive stamps had been substituted for impressed stamps. He did not
know the reasons for that change of policy, and his impression was that they were
not known to tho public. His HoNour must tell the hon’ble member in charge of
the Bill, what he believed the hon’ble member had some idea of, that one result
of that change had been that enormous frauds had occurred in the Courtsin the
immediate neighbourhood of Caleutta. The public revenue had not only: been
largely sacrificed, but the people had been much demoralized. ‘Ihese stamps were
easily stolen, and were easily forged ; forged, false and coniverted stamps had been
used in the most wholesale manner in all the Courts. In one Couwrt, no less
than 1,495 forged or fraudulent stamps were appended to the documents
in one single case. Enquiries had been made, but the judges and minis-
terial officers said that it was very difficult to dectect the usc of these coun-
terfeit staraps ; that they could not be held responsible ; and it was found
very. dificult to bring home the blame to any one. That being so, if such re-
sults had taken place under our noscs, und our commercial friends had
told us that it was safer to retain the existing practice in regard to bills of
lading, it did seem to him a matter for scrious consideration whether, unless
the hon’ble member in charge of the Bill had good reasons, of which the
Council wexe not aware, we should go one step further in that dangerous path.
His HoNouRr was surprised that the hon’ble members who represented commer-
cial interests in the Council, and who, individually, were such prominent mem-
“bers of the commercial community, had not been consulted prev xously toresolving
on the introduction of this Bill. He would suggest that it was desirablo that the
matter should be fully considered before the Council proceeded another step in

that direction. - .-

The ITon’ble Sir Ricuarp TEMPLE was not sure whether he need oceupy
the time of the Council Uy replying to the objections just raised by the Lieu-
tenant Governor, inasmuch as these objections applied, not so much to the
small Bill before the Council, as to the system of our stamp law in genceral,
This system had very recently been cstablished after great consideration on the
part of the Government of India, and on tle part of the Legislative Council.
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Therefore, he (Sir RICOARD Teamrir) doubted.whether the Council wished to
re-discuss this large question at this moment, at the instance of the Lieutenant
Governor. Iowever, he (Siz RromArD TEMPLE) had listened to the Licutenant
-Governor’s objections as just stated, and would, on introducing the Bill here-
after (should leave for introduction now be given), give such reply, if any, as .

might seem, on consideration, to be expedient. For the present, it.would suffice
to say that the points of detail just mentioned by the Hon’ble Mr. Bullen Smith
and the Hon’ble Mr. Stewart would be carcfully considered in Committeo if the
Bill.shéuld be introduced ; and doubtless these hon’ble gentlemen would be

good enough to serve on the Commlttee (if it be appointed) and afford the bene-
fit'of their practical Lnowledoe

The Motion was put and agreed to.

BURMA TFERRIES BILL.

The Hon’ble Mr. BAYLEY moved that the report of the Select Committee
on the Bill to regulate Ferries in British Burma be taken into consideration.

_ As the majority of the Members of.the Council had not been present
when this Bill was introduced, it might, perhaps, be convenient if he werb to
explain the necessity for this Bill and its incidents. At present, the law in
British Burma might be said to differ in each division of the province. The
province of Akyéb was originally part of Bengal, and the law obtaining in
that province was the old law which prevailed in Bengal, and which it had
been found necessary to alter here. Asto Pegu and Tenasserim, different execu-
tive rules had been passed in each of these divisi()ns, varying in details, which
rules had, it was believed, attained the force of law under the Indian Councils
Act, and even that was not certain. There were, therefore, three different and
imperfect systems of law as to Ferries existing in British- Burma._ But as the
civilization of the p10v1nce was rapidly advancing, and as vﬂla"es and large
. marts were rising, and as traffic of every kind was increasing, and as much

of it passed over ferries, it had become a matter of some importance to Place
the law on a satisfactory footing. The Chief Commissioner of British Burma
submitted a draft, which was founded on the model of th&law as now applied
to the- different provinces in the Bengal Presidency, and also upon the clauses
relating to ferries in the Madras Act on that subject. The draft was
slightly altered by the Legislative Department, and was then transferred for
the final consideration of the authorities in British Burma. The Council
received the Bill back with thé remarks of the Chief Commlssmncr and
Judicial Commissioner of Burma and of the Government Advocate at Rarfgoon,
and the Commiitee had considered all their suggestions and had in a great
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measure adopted them. Mz. Bayruy had now ouly to ask that the report of
the Select Committce be- taken into cousideration.

The Motion was put and agreed to.
The Hon’ble M. Barrey also moved that tho Bill as amended be passed.

The Motion was put and agreed to.

MADRAS DISTRICT MUNSIFS BILL.

The Hon’ble Mr. HoBmouse moved that the final report of the Solect
Committee on the Bill to consolidate and amend the law relating to Distriot
Munsifs in the Presidency of Fort Saint George be taken into consideration.

This was a Bill of entirely a local character. It would, in fact, have been
passed by the Madras lewlsl'ttme, had it not interfered. with the High
Court. ‘It was thercfore nccessary fhat the Bill should be passed by this
Council. The Council would also observe that the title of the Bill, asit stood,
was not the same as that by which it was introduced and by which it was still
called. The fact was, that the Bill was introduced by the Hoen’ble Mr. Cockerell
50 long ago a3 June. 1870, and it was then a Bill relating to District Munsifs
alone: it consolidated the law,and made only one alteration of importance,
namely, extending the jurisdiction of those Munsifs, from the pecuniary limit
of rupees 1,000 to the limit of rupees 2,500, and Mr. Cockene]l then stated
that that was the only substantial alteration effected Ly the Bill. But, in
introducing it, he proposed to extend the-mecasure, or to introduce another Bili
which would deal withi the District Courts and Subordinate Judges in Madras
also. That alteration was madein Committce, and the Bill, as it now stood,
was a Bill for the purposc of dealing with the Civil Courts subordinate to the
High Court. There had been considerable delay in the passing of this
measure, which arose from the circumstinco that the Madras Government
at one time desired that it should not pass until some fresh arrangements had
been made for the better adjustment of work Dbetween the Judicial and the
Revenue authorities. It was found, subsequently, that the time for_ doing ,s0
was not ripe, or there were other practical difficulties in the way. The Madras
Government withdrew that objection, and in the first half of the ycar the
Council proceeded with the Bill at Simla. They had since had a good deal
of correspondence with the Madras Government; the Bill had been carcfully
considered by the civil authoritics and by the Judges of the High Court at
Madras, and it had met with the approval of the Madras Government.

: B
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The alterations effected in the prior Bill, with the exception of slight ones
amountmo'to ‘little more than matters of form, were three. One was the ex-

* tension of the District Munsif’s JuHSlethh from rupces 1,000 to rupees 2,600,
This was exactly half tho limit of pecuniary jurisdiction of Subordinate Judges
of the second class in tho Presidency of Bombay; and, in the Presidency of
Bengal, the jurisdiction of Munsifs had been raised, not to the same absolute
amount, but in nearly the same proportion. Here, the jurisdiction was recently
. raised from rupees 300 to rupees 1,000. - With respect -to suits which were
brought for the pmpése of obtaining possession of land the extension was
more nominal than real. The Bill provided that the Court Fees Act should be
*used for .the valuation of suits for land; and that Act put the valuation so
much ‘higher than the present mode of valuation, that, in point of fact, the
limits of jurisdiction in such suits were very little extended by this Bill. That
extension of jurisdiction was made with the approval of the local authorities,

and of every one who had expr essed an Opinion upon the point.

The next alteration was that the High Oourt, instead of the Local Govern-
ment, were to fix the limits of thelocal jurisdiction of District Munsifs, and
also the places at which they were to hold their Courts. That, at present, was
done by the Local Government ; but the Committee was told tha, in point of
fact, the Local Government always left it to the High Oourt to fix those limits,
and tune places at which these Munsifs’ Courts should be. held. 8o that the
Local Government performed that duty ostensibly; but in substance and in
essence it was donq by the High Court for a number of years past. We were,

therefore, only altering the law so as to bring it in accordance with the settled
practice.

The third alteration was, the omission of the clause which was in the Bill,
as Introduced, requiring official oaths or affirmations to be taken by Munsifs on
appointment. The reason for this omission was, that several Courts Acts
lately passed by this Council had taken the same course. That had been done
with respect to British Burma and Oudh; and with the permission of the
Council, Mr. HoBuouse would read to them what had beén put upon record in
the case of the latter province. He held in his hand the report of the Select
Co‘gnmlttee on the Oudh Civil Courts Bill, "one sentence of which was as
follows :—

. “We propose to dispense with the taking of oaths or making solemn -afirmations on
accession to any new office uhder this Act, as we regard the practice as a mere form devoid of
any practical utility.”

That report was signed by Messrs. Cockerell, Davxes, Strachey, Stephen,
Ellis and Egerton.

4
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In moving to pass the Bill, with respect to the Civil Courts in Oudh, Mr.
Cockerell made some observations which. Mr. ITonmoust would read to the
Council. Ic (Mr. Cockerell) said— . :

 We proposed to omit the provisions of the original Bill on the subject of taking oaths
or making solemn affirmations on accession to judicial oflice. They were introduced as part
of the usunl furniture of ¢ Courts Acts.” It was thought, however, that this practice of taking
oaths of office was of the number of those ancient customs which were more honoured in the
breach than in the observance, and, in fact, there could be littls doubt that, since the enactanent
of the Penal Code, this attempt Lo ge’ o sort of artilicial security for a public officer’s honest
discharge of his duty was wholly superfluous.”

'That was accepted by the Council, and the Act was passed in that
form. In revising this Bill the Committce proposed to act on the same prin-
ciple. The Madras Government had been consulted on the point, and they
assented. : '

His Higliness TiiE MAuARAIL OF VIZIANAGRANM said, it gave him peculiar
pleasure to find that the Government had been pleased §o grant the appeal of
the commercial community of the town of Bimlipatam which was situated in his
own country, and who were the first people to request Government. to extend
the powers of the District Munsifs throughout the Madras Presidency. The
Bill, as now amended, was in all respects precisely in accordance with the
views of the Madras Government, and he therefore thonght that, when it was -
passed into law, it would gain its object in -every respect, He would there-
fore give bis full concurrence to the p::ssing of it.

His Honour ToE LIEUTENANT GOVERNOR said, when he looked over this
Bill, it secmed to him that the system of Civil Courts in the Madras Presidency
was the same as that which prevailed in Bengal, and that the Madras
Civil Courts Bill might have been the Bengal Civil Courts Act with
very slight alterations. What occurred to him was that, if the system of
Courts was identical, would it not be better to refer the Bill back to the
Committee in order that it might be incorporated in ome Bill with the
Bengal Civil Courts Act? We might then, in fact, have one general Bill on
the subject for all India, as ono gencral form of Criminal Courts was provided
for in the Code of Criminal Procedure. If this Bill was a final Bill, he should
certainly have recommended that course; but Le did not do so, because, in his
opinion, the system of Civil Courts Dboth in Madras and Bengal was a bad
system ; and he wished to guard against the idea that he thought this Bill was a
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good Bill, or that he thought the system was a good system. If the Council
revised the Code of Civil Procedure, the opportunity might be taken to revise
the systom of Civil Courts, makinrg it one Code of ClVl]. Courts and Civil
Procedure, coucspondmv with the Code of Criminal Procedure, which was one
Oode of Criminal Oourts and Oriminal Procedure combmed fogether. It
appeared to His HoNour that, when we looked to the Courts of original juris-
diction and compared them with the English Courts, the procedure in this
country was found to be most dilatory and expensive, and the District Appellate
Courts were not strong enough and -experienced enough, and not woithy to
exercise appellate jurisdiction. If we looked to the High Courts, they were no
doubt worthy in all respects ; but the judicial officers under them were given
to the most unfortunate system of being guided by precedents. There seemed
to bo a preference for hunting up unfor tunate precedents which had been cre-
ated by the judgments, or mis-reports of judgments, of any Judge of the }Iwh
Court, and making them the rule of decision, instead of looking to the ninety-
nine cases out of a hundred in which the Judges had announced just, righteous
and good doctrines @f law. The whole system of our Civil  Courts was, in
His HoNouwr’s opinion, rotten to the core, and he should vote for this Bill
merely as a measure that had gone so far ; but he still hoped that the’ whole
system would be re-considered at some not distant time.

The Hon’ble MRr. BAYLEY said, that the question of the constitution
of the Civil Courts all oger India had been for a long time under cousideration.
That question had not escaped the consideration of the Government of India;
on the contrary, they were seeking tb do everything which His Honour
the Lieutenant Goyernor wished to be done. DBut the reason for passing
this Bill separately was that it was regarded as a necessary measure at the
present timé The other -and more geperal subject was a very large and
_ difficult one, and it was impossible to say in what space .of time it could be
dealt with. It was therefore thought proper not to (ielay the passage of an Act
of this much smaller scope for a measure of a much more comprehensive

nature, the consideration and determination of which must occupy an indefinite
space of time,

The Hon’ble Mr. Honmouse was glad to observe that His Honour.
the Lieutenant ‘Governor did not find it his duty to oppose the pass-
ing of this Bill. It was a small piecce of consolidation that cleared the
Statute-book, and, to some extént, cleared the law on the subject in the
Madras Presidency, and. was of a character similar to the Acts passed for thé
purpose for various parts of Indja. His Honour ‘was kind enough to assign
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to him' & work which he justly said would give M. TloBIroUSE occupation for
a long timo to come. MR. Hosuouse feared that, instcad of his sceing that
work completed, the work would seo him out. Tho same sort of controversy
had gone on for the last forty years. A special Committce, sat upon it at Simla
in the ycar 1831. That Committeo made recommendations which gave rise
to very animated discussions, and the samo sort of thing had beon going on
from time to time ever since; and if he was the lucky man to scttle that
question, ho should have more good fortune than all his predecessors and the
various Governments had for the last forty years. His Honour did not a'ppe:u'
to hold out to him a very hopeful case, for ho said the system of the Civil
Courts in this country was “rotten to the core,” and, in support of that
-assertion, he pointed out certain things which prevailed universally wherever
law was administered, and, indced, in every department of life. Most peoplo
preferred to inform and guide themselves by example and precedent, instead.
of trusting to what thic Lieutenant Governor was pleased to call ¢ equity,’

but which Mr. HoBmousE called unguided gucssing.
. .

The Hon’ble Sir RiomarRD TEMPLE said, as a member of the Executive
Government, he felt called upon to say that the expression which was used by
‘His Honour the Lieutenant Governor * rotten to the core’” was an exaggeration,
However important this discussion might be, and however free and unreserved
it ought to be, he confessed, he thought, the interests cf public justice would
not be uplicld by the use of such a very strowrg expression. Of what ivas civil
justice composed? It was .composed, firstly, of substantive law; secondly, of
procedure ; and, tlairdl‘{/, of administrative machinery. Asregardssubstantive law,
he thought the Council would bear him out in saying that the exertions
of the Government of India and the legislature had been great in this
country, and that great assistance had been received from some of the most
eminent authorities in England. As regards procedure, he admitted that the
law might be capable_ of improvement ; but still, in that respect the law here
<as generally supposed to be amongst the best systems in the world, and
immense improvements had been made upon fhe procedure which formerly
obtained in this country. And as rcgards administrative machinery, the
Department over which he presided was witness to the fact that no expense had
been sparcd to improve its cfficiency. Larger salaries had been ‘sanctioned to

the judiciary, and great expense had been incurred from time to time to make
it more and more efficient. e appealed to the Council to say whether that
general statement of facts was not corrcct, and if was correct, whother it wag
right to apply to the judicial system in this country tho cxpression which

His Honour had thought fit to use, “ rotter. to the core.”
c
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" His Honour 1HE LIcuTENANT GOVERNOR wished to explain that he
was not aware whether the expression he had uscd, and to which objec-
tion had been taken, ‘was Parliamentary or un-Parliamentary ; but he might
-say that he did not intend to apply it to the law of procedure or to any defects
due-to financial restrictions.” On the contrary, he wasready to a._c]inowledg'e that
the Goveriment of India in the Financial Department had been most liberal
in the provision which it had from time to time "made for the improvement of
the Qourts. He applicd the expression to the constitution and practice of the
Courts themselves, and not to the procedure under which they worked..

The Motion was put and agreed to.
The Hon'ble Mr. HosrOUSE also moved that the Bill as amended be passeﬁ.-

The Motion was put and agreed to. :

NORTHERN INDIA IRRIGATION BILL.

The Hon’ble Mg. EcErTOoN moved that the final report of the Select Com.- -
mittee on the Bill to regulate Irrigation, Navigation and Drainage in Northern -
India be taken into considegation. ’ :

The Council would recollect that, in 1871, an Act-was passéd for the
regulation of Irrigation, Naviggtion and Drainage in the Panjéb. That Act
contained gertain provisions to which exception was taken by the Secretary
of State regarding rates on lamd which was irrigable but not irrigated. It
was gartly because those .S?ctioné were accepted -by the Government of
thé Panjab and objected to by other Governments in Northern India, that
the Act was made applicable to the Panjib only. When the Secretary of
State degired that the Act should be re-considered and if possible made
applicable to the whole of Northern India, a Bill was introduced by Sir
John Strachey, omitting the clauses to Whicl; cxception had been taken, and
the Local Governments of the North-Western Provimces, the Central Pro-
vinces and Oudh were consulted regarding any clauses which they t,hduol;t
it advisable to imsert in the Bill. It: would be-seen that the subject ll:ad
been narrowed down a good deal by the discussions which had taken place
Before the Act of 1871 was passed, as the measure was originally proposed
for the whple of Northern India; but, when passed, its operation was re.
strioted to the Panjib alone. The papers received upon the present Bill
were again considered in Select Committee at Simla, and the report of the
Committee was presented by Sir John Strachey in October last. The Com-
mittee recommended that the Bill, as amended, should Le again pui)lished
in the Gazette, and the opinions of the Local Governments "again invited.
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That had heen done. The replies of the Local Governments had “been.
received ; the Committee here had considered those communications, and had
‘embodicd in the Bill the suggestions made, submitting their final report
which was now before tlic Council. | It would thus be scen that there had
been three stages of discussion upon this measure. First, the stage which
preceded the passing of Act XXX of 1871;. then the discussion which
preceded tho report of the Sglect” Committce at Simla on the Bill; and,
thirdly, the discussions on the opinions of the Local Governments on tho Bill
as amended by the Select Committee, the result of which was embodicd in the
report now under consideration. .

The -alterations made since ‘the Bill was prepared at Simla were very
few. In section 8, modifications had been mado in accordance with the
suggestions of the North-Western Provinces Government, the effect of
which was to admit claims for compensation on account of the stoppage or
diminution of water-supply to or through works or channcls constructed after
the passing of the Act. These claims wexc excluded in the Bill as fonmcxly'
amended, and that was a consnlemble concessmn to the persons who would
have to be compensated

The second altemtlon was of less importance. By section 85, the Divi-
sional Canal Officer was empowered to decide questions as to liability to charge
when water supplied through a water-course was suffered to run to waste,
and in a later part of the Bill, scction 48 had heen altered so as to enable the
TLocal Government to remuncrate Collectors of canal-dl}cs, or indemnify them
against expenses incurred in the collection of those dues.

The Bill was now subtantially in accordance with the wishes of the Local -
Governments to whose -administrations it would apply; and considering the
length of time during' which it had been under consideration, and how much
discussion it had received, it was wunnecessary for him to enter into any
recital of the principles upon which it was framed. The Council had received
notice of several amendments, but he would not allude to them until they had

been proposed.
The Hon'ble *Mz. BavLEy moved fhat for scction 8, clause (@), tho
following be substituted :—

« (a) stoppage or diminution of pereolation, or of floods, except so far as such stoppage
or diminution is provided for by clause (¢) of this section.” °

Tle said the amendment, although apparently a mere verbal one, was
of a rcally practical character, intended to make more clear the intention
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of tho Bill, and of some 1mpo1 tance as nn]\mo' misconception impossible on
a somewhat serious point. As the section (8) to.which his amendment
referred now stood, clause (a) declared that no compensation should be given
for the stoppage or diminution of percolation or floods; but by the subsequent
clause, (e), compensation’was declared claimable for injury done to irrigation-
channels. In the Panjib there were several classes of irrigation-channcls; and
one very large class were ter med “ inundation-canals.” They were canals, the
head-works of which were cut in thé river bank above the cold-weather level of
the rivers. These canals were supplied only when the river swelled, cither
" by the melting of the snow.in tho hot weather, or during the rains. As to
the question of the supply of water to these canals during the rains, no
works likely to be undertaken could possibly diminish the supply ; but in regard
to the supply to thcse canals which depended upon the Fisc of water in
the river from the melting of the snow, the casc was different. In some works
which had been lately exccuted, the hot-weather supply to such canals was
. entirely cut off, and it was quite possible that that might be the case in other
instanices. These canals were more important than other irrigation-channels,
because they supplied water in that part of the year when it was most valuable.
It appeared to Mr. BavLey that the intention of the Bill was, that the owners
of these canals should not be excluded from compensation in casés where their
_supply was destroyed or diminished, and he understood the honourable mover
to be of opinion that no misconception could arise because these channels
were filled, not by floods, but by the normal rise of the river; but, as the Bill
stood, it might be held that these canals were supphed by flood, for it was im-
possible to define exa,ctly what was the normal rise of a river, and what was a
flood, or to distinguish Dbetween what was an exceptional, and what a natural,
rise of the river.” In these cases the river had a noad, low-lying bed between
high banks. In no case, he helieved, did the rivers ever overtop the high ba.nk
but covered more or less the'broad bed between these banks, and within these
limits the waters rose much more in some years than in others. It was to
prevent all misconception, -and any untoward decision declaring against
claims for compensation for the stoppage of these irrigation-canals, whieh would
have the effect of destroying very large works and very wide results of private
enterprise, that he proposed the amendment. He understodd that the hon’ble
member in charge of the- Bill, although not convinced that the amendment
was necessary in order to make thé meaning quite clear, was willing that it
should be adopted. *
The Hon’blo Mr. EGERTON said, if this were understood, and allowed to
pass, as & mere verbal amendment, and if it were taken as merely rendering
more plain the meaning of. section 8, that compensation for loss or diminution
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of water-supply to inundation-channels was not excluded by tho use of
the word « flood” in clause (e), he should have no objection to the use of such
words as would make that meaning clearer. But he did not assent to the
amendiment, beeauso he thought it unnecessary, and heeause ho thought that,
according to the Bill as it stood, the micaning was sufficiently clcar. The use
of the word “flood” in clause (@), did not, to his understanding, exclude the
question of loss or diminution of water-supply to any natural or artificial
channel under clause (¢),'becauso’ an inundation-canal was supplied, not hy
floods, which he took to mean a general uncontrolled rise of a river in which the
water overflowed its banks, but by the normal rise or fall of the river, which
took placo with regularity, and was under control, by being passed into the
channels of inundation-canals throngh which water was generally supplicd for
irvigation. If every riso of the river was to bo considered a flood, then he
thought the proper meaning was not assigned to the word. IIe did not think
any Collector or Divisional Canal Officer, authorized to grant compensation under
this Act, would have any doubt as to what a person should be compensated for
under clause (¢) ; and as he thought the meaning was not doubtful, he must
oppose the amendment.

His Honour THE LIEUTENANT GOVERNOR said, it scemed to him that, on the
face of it, the amendment was verbal; and if there should be any doubt upon
that point, then he should be inclined to accept the solution suggested by the
Hon’ble Mr. Bayley, rather than that suggested by the hon’ble member in
charge of the Bill. Iis IToNour knew that, in the Panjib, there were a
number of inundation-channels of the kind which had been referred to, and
which were supplied from the water of rivers and streams in times of flood.
The benefits derived from those floods were very valuable, and he should think
it extromely unjust and unfair that canals should he supplied with water from
those sources, and that no compensation should be made for the stoppage or
diminution of supply to those artificial channels.

The Hon’ble Mr. ITosmoUse had not the smallest objection to the
Hon’ble Mr. Bayley’s amendment in substance, because it scemed to him
that it cxpresséd that which the Bill as drawn already expressed. He
understood that the hon’ble member was not afraid of the effect of
the Bill as far as it related to percolation. But as far as it related
to floods, he thought, although it was quitc right to prevent compen.
sation being given for those floods which, at uncertain intervals, overspread
the country, and might do good or might do harm, yct there were other species
of floods which filled the channels of rivers with regularity, and thercby

D
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cnabled the peoplo to get water through artificial channels which they other-
wiso could not get at’ the dry times of tho year. As tho Bill stood, he
thought that was the mcaning of it. In the first- place, Mz. IHonuouse
understood by the word * flood”—and probably all would understand by it—
that which caused rivers to break from their natural or defined channels and
to overspread the country ; he did not think it meant merely an increaso in the
amount of water, which still flowed in its proper chaunel, but which only rose
moro or less 50 as to enable persons to take water which they could not get at
other times of the year. If there was any doubt as to this being its meaning,
the doubt would be solved by looking at clauses (@) and (¢) together, and it
would thon at once be seen that they could not mean to say that every in-
crcaso of water was a flood for which'a man was not to receive compensation.
Thercefore, on the simple construction of the word “flood,” the casc appeared
to be clear enough. But if there was any conflict between the two clauses,
then the universal rule of construction in such cases would apply. If you
had one sct of general expressions ordering ome thing, and then a set of
particular expressions ordering a different thing, the particular expressions
would prevail. Here, you say generally, that 2 man shall not claim compensa-
tion for stoppaze of floods, and then provide another rule that he shall be com-
pensated for stoppage or diminution through any natural channel. In sucha
case, the Judge would consider that the sccond of those provisions was an
exception from the first, and that compensation should be given in all the
coses there provided for. Mr. Honmouse therefore thought the amendment
unnecessary. But he always felt that, when a gentleman of experience and
acuteness, such as the Hon’ble Mr. Bayley, thought that language was obscure,
it was advisable to make it clearer, if that could be done without undue
inconvenience ; but if making such an alteration was to delay the passing of
thoe Bill, Mr. Hosrouse thought that such delay was unnecessary. He feared
there was little hope of passing the Bill to-day, because he saw a whole phalanx
of amendments to be moved by His Honour the Licutenant Governor. But
he wished to explain what his view was as to the meaning of the Bill,
as it stood, on the point under consideration.

The - Hon’ble Sir RicmarD TEMPLE having had much the samé ex-
perience of those canals as'the Hon’ble Mr. Bayley, thought it right to add
his testimony and to express his concurrence with what had fallen from the
Hon'ble Mr. Hobhouse. He thought the Bill, as it stood, did provide means for
compensation in the case alluded to by the Hon’ble Mr. Bayley. A man said
that, by the execution of certain works, the supply of water was stopped from
his artificial channels. Those channels were channels within the mcaning of
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the Bill, and therefore if the supply of water to the channel was stopped or
diminished, compensation would bo given. Ile thought the reply given by the
Hon'ble Myr. Hobhouse was quite suflicient.

His Excellency Tne PrEsIDENT hoped that his hon'ble friend, after having
heard the explanation given by his hon’ble friend, Mr. Hoblhouse, would not
press the ‘amendment.  When the Bill was under discussion at Simla, the
Legislative Council took very grcat pains to weigh as carefully as they could
all rights to compensation, and inserted a provision to meet some cases which.
appearcd to have been omitted.

The Hon’ble Mr. BAYLEY said, as he had explained in moving the amend-
ment, be still thought that it would be very difficult for any one person to lay
down any distinet rule as to what was an abnormal rise of a river, for, having
some experience in the matter, he had scen a normal rise of water fill a river's
bed to the cxtent of several miles. But in the face of what had been said by
the hon’ble member in charge of the Legislative Department, and by His
Excellency the President, he was not prepared to press the amendment, especially
if it would have tho effect of weakening the subsequent clauses of the same
section, as His Excellency had suggested. He might, however, mention
that the present form of his amendment was adopted on the suggestion of
the Hon’ble Mr. Hoblhouse : MRr. BaYLEY himself would rather have wished
to have put it in other terms, in which no reference to the other clauses
of the section would have occurred. But he hoped, after the discussion which
had taken place, and the expression of hon’ble members’ opinions as to the inten-
tion of the Bill, that there would be no real danger of injury from a miscon-
ception of its meaning. And if, in any case, by any mistake of any officer of
Government or Court of law, a decision should have the effect of depriving the
owners of these canals of their right to compensation, the matter would,
Mk, BayLEeY trusted, after the opinions now stated, be at once set right on an
appeal to the Executive Government.

The amendment was, by leave, withdrawn.

His Honour THE LIEUTENANT GoOVERNOR would ask the permission of
His Excellency the President to begin with the amendment which he proposed
to move in section 35, as scveral of the other amendments of which he had
given notice depended upon the amendment in section 35.

His Excellency Tue PRESIDENT obscrved that it would be better to take the
amendments in the order of the scctions to which they related.
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Ilis TIonour ToE LIEUTENANT GoVERNOR said, the amendments which were
numbered in the notice paper as Nos. 1, 2, 8 and 5 hung together, and were
practically very nearly one amendment. - Therefore, with His Lordship’s per-
mission, he would address himself to the whole of that part of the subject
before going into the details of his first amendment. This Bill, His HoxouR
had no doubt, was a very good Bill in the main, having been elaborated by so
many able ‘men. Of this Bill, referring as it did to certain provinces of
Northern India, he, for his part, would not have complained, if the Bill had been
Passed by the Council at Simla. But as the Bill had not been so passed, and
as it had been brought down for consideration by the Council at Calcutta,
which was practically another and a very differently constituted Council, he
might say, with reference to the arrangements_for the consideration and
passing of the Bill made by the honourable member in charge of the
Legislative Department, that it did seem to IIrs HonNour to be a very
short and sharp practice to give notice to honourable members on one day,
and to ask the Council' to pass it on the next day. Having given this
subject of irrigation much consideration, he had felt himself in a somewhat
difficult position, inasmuch as much labour in constructing and moulding
the Rill had been gone through, and the Bill now came before the Council
in this complete shape. Although this Bill did not apply to Bengal,
the country the government of which he administered, His Honowr felt
" himself in the position of the man who lived in the next house, and when one
found that his neighbour’s house was on fire, or that his neighbour was about
to arrange for a supply of water, to take a more fitting simile, one looked to
one’s own house, because one’s own turn might come next. Not only did His
Hoxour live in tho next house, but its rule in regard to this particular subject
had given him much anxious care during the last two years.

In a former period of his service, he had had a great deal to do
with canals, in the Northern countries affected by this Bill, and during the last
two years he had a very great deal of anxiety on the subject of canals in Bengal.
Therefore, faking the Bill in the main as a'good Bill, he was anxious to draw the
attention of the Council to one or two points which his experience enabled him
to suppose might be capable of improvement in this Bill. The gist of the sec-
tions to which His HoNoUR’s first amendments referred was, to make the Divi.
sional Conal Officer the judge and jury in his own case. That had always
struck H1s HoNouUnr as a mistake, which he had observed in different parts of
India, and also in Bengal. It had at first sight seemed very strange that
the Department of all Departments of the Government which was supposed to
be wmost especially designed for the beneit of the people of the country,



- NORTIHIERN INDIA IRRIGATION. 29

was the most unpopular in its administration. Wherever canals were
under construction, and certainly in the first ycars of their administration,
if not always, it was found that the Canal Department was unpopular,
If he was asked what was the reason of that wnpopularity, he was obliged
to come to the conclusion that the reason was that the Canal Officers had
been too much made the judges in their own cases. They were no doubt
a very zcalous and encrgetic body of men, but their experience was gencr-
ally limited to their department. They were departmental officers who looked
to the interests of their own department. They were no doubt thoroughly
convinced of the benefit of their canals, which, unfortunately, was not alwa ys
thesame view that the people took. They could not be brought to believo that,
when the matter for decision concerned the canal, it was quite fair to decide it by
the departmental officers. Thercfore, the portion of the Bill to which His IToNouRr
very much objected, was that which sought to malke the Canal Officer wholly and
cntirely judge in his own case. This was the case, not only in regard to revenue
due under contract or agrcement, or custom or rule, hut also in regard to other
cases. Notwithstanding that, under the order,and His HonNour thought a very
‘proper order, of a high authority, the compulsory portion of the Bill had been
excised, still there remained a certain class of cascs which were in their nature
compulsory, to which the same rule of decision applied. It was in regard to
those cases that, in H1s HoNOUR’S opinion, having regard to their compulsory
nature, Canal Officers ought more especially not to be judges in their own cases.

By sections 33 and 34 of the Bill, it was provided that persons who had not
consented to take water from canals or who had not willingly taken the water;
and, again, by scction 45, persons who had not obtained water, whether willingly
or unwillingly, were, nevertheless, charged a water-rate, if, in the opinion of
a certain authority, they had benefited by the vicinity of the water. Hec even
learned, from the speech of the hon’ble member in charge of the Bill, and he
learncd with some surprise, that a new importation had been made into the Bill
at the very latest stage, namely, that, by scction 33, the Divisional Canal Officer
had been invested with final powers in the cases to which he had referred. As
the Bill now stood, in any question which arose in regard to the accidental or
occasional overflow of water, or benefit derived from percolation, in which case
the rate for the uso of such water was to be compulsory, the judge was to be—no
impartial officer, but the Canal Officer himself, and there was tobenoappeal from
his decision. Hitherto, it was, he believed, the practice that the Canal Oflicer was
invested with the powers of a Collector, and, as such, s IToNxour I.n:csumc(l an
appeal would lie from his decision to the higher revenuo authoritics. Now,

the Canal Officer was not to act as a Collector, but as a Canal Oflicer,
E
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and no appcal would lio from -his decision to the revenue authorities; and
tho only appeal that could be made, wasan appe'll to the Local Govern-
ment. An appeal to the Local Government .would be. all very well if it
was possible that the Local Government could deal with all these petty
cases. His HoNoUR said, as the result of practical cxperience, that, as to any
“matter of thiskind, an appeal to.the Local Government was a mere farce. The
Local Government was overwhelmed with a multitude of business, and it was
impossible that it could deal with every petty case of this kind. Ie had the
most painful experience of such a state of things in the Province of Orissa;
and he thought he should bring more prominently to the minds of hon’ble
members the practical character of the objection he entertained to- section 35.
It might be that, in the dry season, the overflow of water into the lands of
cultivators who had not asked for it might be a comparatively rare matter in
Northern India, and might result in benefit to the cultivators. It was far other-
wise when you came to deal with the rainy season irrigation. In consequence
of the abundant water of the rains, overflows were constantly apt to occur,
and sometimes the water could hardly be said to be beneficial on account of the
damage that was liable to result from the overflow. That could hardly be
avoided in Bengal. The Government of the day in the Public Works
Department, however, told the Canal Officers who were judges in their
own case, that, in cases in which, in any manner or by any means,
the cultivators had enjoyed the benefit of the water, they wecre to levy
the water-rate. The result of that state of things was this, that a very
zealous Canal Officer found that water had escaped from a canal and had run
all over the country, and he said that the cultivators had benefited from
the overflow, and, accordingly assessed a heavy canal rate. The people,
however, took an entirely different view of the case. They said—«We did
not want the water; it was immediately followed by rain; it has done us no
good at all, and the rate ought not to be assessed on us.” The Canal Officer
_notwithstanding proceeded to assess the rate. He informed the Government
that an enormous extent of land had been irrigated, and that a large revenue
was expected. The Government never discovered the true state of things: it
had not the least idca of the circumstances of the case. It was only when the
Canal Officer proceeded to collect the rate that it was found he had gone too far,
and that, in' truth and in fact, the people had revolted against bhis proceedings :
they refused to pay the rate and had not paid it. The result had been that the
Government had not got the revenue they expected, and His Hovour had
~ no hesitation in saying that the progress of irrigation had been thrown
back for years in Orissa on account of the injudicious proceeding;rs of this un.
fortunately over-zealous Canal Officer, It seemed to His HoNour, in conse.
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quence of theso disputed cases, that when the question arose whether a water-
rate was justly leviable or not, the decision of the matter ought to rest with
somo impartial person and not with the Canal Officers. It scemed to him
that tho natural person to be invested with this power was the Collector, or
Doputy Collector, or other officer in the Revenue Department, acting under the
orders of the Local Government.

The Bill had been necessarily considered by Tis Hoxour in a very hurried
manner; but he thought the amendmnents which he had placed hefore the
Council would sufficiently explain to them the principle of the change which ho
wished to introduce, namely, that those disputed questions should be decided,
not by tho officors of the department interested in the matter without app(,a.l
but by the revenuc officer in charge of the district.

Iis Excellency e PresIpENT said that, after the gencral explanation
which His Honour the Lieutenant Governor had given of his intention with
respect to the amendments numbered 1, 2, 3 and 5, he thought it would be more
convenient if the Council first considered the amendment in scction 35, which
raised the questipn as to the decision in the cases referred to resting in the
Canal Officer without an appeal. He would therefore first put to the Council
the amendment which was numbered 5, and the question therefore was that,
for the words “ Divisional Canal Officer ” in that section, should be substituted
the word * Collector.”

The Hon’ble Mr. INGLissaid that the questions that would arise under sce-
tions 33 and 34 related to the unauthorized use or waste of water supplied through
a water-course, which was defined in scction 8 to mean a channel supplied with
water from a canal, but which was not maintained at the cost of Government.
It was impossible, therefore, that charges such as His Honour said were made
on account of water allowed to escape from the canals in Orissa, could be made
under these scctions. The income derived by Government from the canal from
which the water-course was supplied would not be affected by the order given in
any way; the only persons s affected being, cither the owners of the water-
course, who were jointly responsible for keeping it in good 01(101, and for prevent-
ing waste or misappropriation of the water, or some third party who had bene-
fited by taking water improperly. In the decision of such questions, the Canal
Officer was not likely to be biassed any morc than the Collector would be, while
Le was in every way morc competent to determine them, being on the spot and
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able to come to a conclusion as to whether the water h'ul been wasted or 1mp10-
perly used, from his own observation. ’

His Honour did not say whether he would confine the decision in these
cases to the Colleotor of the District, or whether he would allow any subordi-
nate officer vested under scction 3 with all or any of the powers of a Collcctor
to try them. There were many objections to makihg these cases over for decision
to any Oollector of lower rank than the Collector of the District; but if the
Collector of the District was alone to have power to try them, it would be impos- .
sible for him to take them up on the spot. He would be compelled, either to
have all the parties® to the case brought before him, to their great incon.
venience, or he would be obliged to make over the case to some suhordinate for

investigation and report.

He (Mr. INgLis) would let the section stand as it was, and would there-
fore vote against the amendment.

His Highness THE: MAEARAIA oF VIZIANAGRANM observed that he had,
from his own experience during the last twenty-five years, found, in rating ’
land on his own estates and also in the districts bordering,on the Goddv:m,
that, if the Collectors had not the full powers which His Honour the Lieutenant
Governor suggested should be given to them, the interests of the irrigation-works
would be thrown into some difficulty. As the Collector was the officer who
had the full revenue charge of the district, and had morc experience than the
officers of the Canal Department, His HieuNEss thought it very advisable
that the power of assessing the water-rate should be vested in the Collector,
and not in the Divisional Canal Officer. The Canal Officers were no doubt
excellent officers, and had always been most valuable in every respect as far as
their own Department was concerned; but he believed that, if the Collector
was vested with power in the important mattérs which had been alluded to,

the object in view would be much facilitated. .

The Hon’ble Mr. EGERToN sajd, with reference to the proposed amendment
in section 85, he would remark that, under the provisions of a subsequent
scction (76) of the Bill tho Local Government was fully empowered to make
rules for regulating the powers of Canal Officers in these cases, and the appeals
that might be preferred from their orders. Many of the objections which had
been urged in support of the amendment were taken away by the provision to
which he had referred; and although the instances which His Honour the
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Lieutenant .Governor quoted might bo very fitting in referenco to the Pro.
vince of Orissa, they did not apply 'wit.h the samo force to irrigation in the
country in which this Act would apply. Mr. Egrnrron thought tho provi-
sions of section 76 sufficiently met the objections which had been taken to
investing Canal Officers with the powers proposed to be given to them,
and would prevent any such abuse of power or any such failure of justice
as His Honour scemed to anticipate.

- The Hon’ble Mr. CmarMAN said that, looking to the position of the
Divisional Canal Officers, and to the nature of their duties, they were the
proper persons to exercise jurisdiction under the Bill.

Major General the Hon’ble II. W. NonryaN agrcéd with IIis Honour the
Lieutenant Governor that it would be preferable that the Collector of Revenue
should be-invested with the power of the deciding officer; but as he ad-
mitted the practical difficulty arising from the Collector being wunable
promptly to attend to all these cases, and as he concwrred with the Hon’ble
Mr. Chapman that these powers should not Le vested in Revenue Officers of
a lower grade, he could not support the amendment.

The Hon’ble Mr. ELLIs could not leave unchallenged the sweeping remarks
which had fallen from His Honour the Lieutenant Governor on the character
of Canal Officers generally. According to His Honour, the Canal Officer was
a very wolf in sheep’s clothing, who went professing to do good to a district,
but, at the same time, acted in a grasping and arbitrary manner and used all the
means in his power to injure the cultivators. M=. ErLis’ experience was by
no means the same as that of the Lieutenant Governor; for he had known
many Canal Officers of high ability who had won the confidence of the people,
and who bad, in the discharge of their duties, enjoyed that confidence as
fully as any of the Revenue Officers around them, and therefore, bearing in
mind the many examples of that kind in his (Mr. Erwis’) experience, he
must beg leave to challenge the véry sweeping accusation which His Honour
had made against that class of officers. He believed that, very often, accusa.
tions against Canal Officers proceeded from subordinate Native officials, whose
vested right of being the sole medium of communication with the people

was interfered with.
On the point—probably the main point—of the amendment before the

Council; which was that Canal Officers ought not to be the judges in their
: F
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gwn cases, Mn. Erris was cqually at issue with IIis Honour. As to matters
in which the Canal Officers must be, by the nature of things, the best judges,
you must give them some amount of discretion ; and when you appomtcd
men of undoubted position and character, you must have somo belief in their
endeavours to ‘do their duty to tho people. If you divested them of the
powers which this Bill proposed to give them, and vested those powers in the
District Exccutive Officers, you would do no good, but rather an mjm y to
those whom it was desired to bencfit : for the effect would be to impose on
the Colleotor the detcrmination of a mass of petty details, with which no
one man in that position could deal. Mn. Errnis agreed with the IIon’ble My,

Ino-hs that, if you burdened the Collectors with details to the consideration of
which they had not time to give, you would defeat your own object, and cause
injury and not benefit to the peop'e. At the same time, as no mortal was in-
fallible, Mr. Erpis thought it waévcry advisablo to have some amendmpnt.in the
direction which His Honour desired, without incurring the difficulties and mis-
chief which the adoption of tho present amendment would cause. With His
Excellency’s permission, Mr. ErLis would propose, at a futurestage, toinsert a
section for the purpose of securing a revision of the Divisional Canal Officer’s
orders by the Collector. The amendment would, make the Divisional Canal
Officer the deciding authority, with a power of appeal to, or revision by, the
Collector. He was quite aware, as the Hon’ble Mr. Egerton had pointed out,

that the Local Government had the power to make rules, which might provide that
tlle Divisional Canal officer’s decision should be open to appeal but he thought
it would be better, in a matter of such importance, that the Bill should provide
specifically that the decision of the Divisional Cdnal Officer should be subject to
revision by the Collector, and that the Collector’s dedision should be final, unless
the Local Government otherwise directed. M=r. Erris had not had time to
consult the hon’ble member in charge of the Bill ; buf he did not think that
any objection would be taken to such a provision. Meanwhile, he must oppose
the amendment before the Council.

The Hon'ble Mr. HonnousE must also- challenge the observations of
His Honour the. Licutenant Governor in one little matter, because he said
that there had been “ sharp practice” in bringing on this Bill without suffi-
cient notice. Ie knew that ITis Honour did not really mean to say ‘there had
been sharp practice on anybody’s part. At all cvents there was nonc on his
(Mr. Honuousk's) part, because he had nothing to do with the pressing on of this
Bill. He had had no more to do with it than -His Honour himself. The reason
for pressing on the Bill was in order to consult the convenience of the Lon’ble.
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member in charge of the Bill. "It was very desirable to scttle all its details
while the hon’ble’ member was here, beeause ho had had the management
of it in the Council, and he represented tho interests of the Governmont of the
Panjib. The hon’ble member had attended heve at very grant inconvenience
to himself; hewas desivous of going back to his work in the Panjib, aid Mr.
Homniouse thought it quito right to strain a point to consult his convenience.
Moreover, thoe Bill before them had been published by the Council at Simlas
and, in tho respect under consideration, was based on the same principle as the
Act already passed in 1871.

As to the amendment before the Council, Mr. Iontouse thought that, in
dealing with it, the Council ought to look to_the fact that they had not got be-
fore them a Bill containing purely original matter. They were dealing with an
Act inthe Statute-hook, of which the Scerctary of State objected to ono sct of
clauses embodying one principle, and by means of his power of vetoing the Act,
ordered the Government here to introduce a new Bill. ITis ITonour said that
one particular clause to which he objected, namely, clause 33, “was introduced
at the last moment. That statement, however, was only partially corrcct.
The clause was in the Act; only it did not apply to such a number of cases
as it did now. If any one-would look at Act XXX of 1871, that section 33
provided for enforcement of liabililies in case an unauihorized use was made
of water, and section 34 provided for liabilitics in case water was wasted. The
liabilities under section 33 were to be adjusted by the Canal Officer, but there
was no provision for adjusting those under section 834 The two sections obvi-
ously fell under one and the same principle. All that the recent alteration
had done was, to recognize this identity of principle; to shift the place of the
clause giving jurisdiction to the Caral Officer, and to make it apply to both
clauses of cases instead of only one. Thercfore, the Act of 1871, and this Bill.
in its prior stages, were just as objectionable, and just as open in principle to
His Honowr’s amendment, as the Bill was in its present stage.

With regard to the merits of the amendment, it scemed to Mr. HoOBHOUSE
that gentlemen of local experience were the best judges in such cases, and
anybody who read this Bill would see that Canal Officers had a number of
dutics thrown upon them which would make them very much better acquainted
with all the facts of- the case than anybody else could possibly be;
and he thought the Hon’ble Messrs. Inglis and Egerton had exercised a right
judgment in saying that. the Canal Officer was the person who should be the
judge in these cases. But whether he should be the sole or final judge was a
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different question: on that pomt the Hon’ble Mr. Ellis had informed the-
Council that he would introduce some amendment. -Mr. Honuoust had no
doubt that, under the provisions of section 76 of the Bill, there would bo some
sort of appeal provided; and if the Council looked at section 43, by which a
similar arbitrary power, also ob]ected to, was given, there would be found a
distinct reference to the rules to be framed under section 76, under which the
Local Government would pwwde that there should be some check over the
orders of the Divisional Canal Officer. That appeared to him the'best way of

providing for the object in view, and he would therefore oppose the amend-
ment.

His.Excellency THE PRESIDENT thought the principle of the amend-
ment met with the general concurrence of the Council ; that was to
say, that the decisions of Canal Officers should not be final and conclusive
in such cases as those dealt with under these sections. On the other hand,
the objectidn raised to the amendment, that it would be unwise to place the
decision of such cases, in the first instance, in the_hands of the Revenue Offi<
cers required careful consideration. His EXxoELLENoY was sure His Honour
the Lieutenant Governor never intended to throw any slur upon the general
integrity and capacity of the Canal Officers, but merely suggested what
might happen' in ccrtain cases. If His Honour took that view, it-would be
easy to let the decision rest in the Canal Officer, and to add that an appeal
should lie from such decision to the head Revenue Officer of the district, or
other officer appointed to hiear such appeals under section 76.

His Honour THE LIEUTENANT Govnn\ron wishied to put himself noht with
regard to the expression “sharp practice,” to which the hon’ble member in
charge of the Legislative Department so much objected. Hris Hoxour was
afraid that he was not understood. He began by calling it “short” practice,
and falling into the temptation to alliteration, ‘he had called it short and shaxp ;
but he did not mean to use the term in any offensive sense, but mercly to in-
dicate the shortness of the notice given. The list of business to be blought
before the Council that they did not reach him until Sunday; the only day that
intervened was Monday, and he thought he was justified therefore in saying that
the notice was short. Ho should not have noticed the. matter at all if it had
not been that the hon’ble member, in spea,klno on the Hon'ble Mr. Bayley s
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amcndment, said that, if the amendment were carried, it would cause

a delay in tho passing of- the Bill. If1s Ilgnoun thought he might adopt that

suogestmn, and say that, althouwh he should he sorry to dct‘un the hon’ble

member in charge of the Bill, his i 1mplcss|0n was that, if the Council should he

inclined to accept his amendment, it would be necessary that tho passing of

the Bill shounld be deferrved. 1o had a0t had time to put the amendment in a

complete and technical shape: ho. had used the word * Collector” to éxpress

a principle. Ho quite accepted the suggcstlon that the Collector should be, not

the judgo of first -instance, but the judge of ultimate resort. Ilrs onour's
impression. was that such a re-construction of the Bill would involve some
technical con51dcmt10n and delay, and that it would not be possible to relieve

the Hon’ble Mr. L‘verton as soon as he desired.’

[His Exccllency tnE PRESIDENT observed that there was a standing rule
that a Bill should not be passed on the same day that it had undergone amend-
ment. "Phere would, thercfore, be full oppor tumty for considering the effect of
the amendment on the Bill as a whole.]

His Ionour TnE LIEUTENANT-GOVERNOR continucd—He hoped tho Council
would take this matter into consideration, and if it was necessary tliat the pass-
ing of the Bill should be delayed, it would not be necessary for him to say moro
thap to set himself right on one or two points. As respects Canal Officers, he
most heu.rtlly concurred with the Hon’ble M. Ellis that they were, as a rule, a
most excellent set of men, and that their aim was to benefit the country. e en-
tirely agreed that there were to be found amongst them men who were as respect-
ed by the people as the officers of any class or Department could be. But, on the
other hand, he did feel that the Irrigation Department was, in some respects, a
peculiar Department. It was the latest-born enthusiasm of the day. ‘I'he prin-
ciple laid down by the Government was that irrigation-works were to bo under-
taken in such a. way that tley must be made remunerative; tlib officors. of
the Department had committed themselves to carry out that principle and to
shew that those works would be remuncrative, and it was in striving to carry
out that principle that they might allow their zeal to override their d1sc1ctlou
It was on that account His Ilovoun thought that they were apt to be so very
enthusiastic in theiv endeavours, that they might not always he the best judges
in their own cases. ", It was in that sense that he wished for an appeal to a more
impartial officer. The Hon’ble Mr. Inglis was not quite corrcct when he said
that the dcuslon of the Canal Officers wonld be a decision hetween third parties.

G
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The questions wlueh Would come before them Would be questlons for decision
between the Gnnnl Depmtment and the people

Then, mth regmd to'the questlon of the insertion, at the ver y latest stage
of the Bﬂl of a clause glnno enlarged powers to these Canal Oﬂieers, it
seemed to His Honour that the addition made to the Bill was- exactly
an addition of that sort to which he especially objected. .It was a provision
which involved a decision upon questions at-issue bctween the Department and
the people. -It was precisely one of the.clagses of cases which he thouvht Canal
'Officers should not be allowed to decide without appeal. He thought tlie real
answer to Lis gmendment was that suggested by the hon’ble member in char ge
of the Bill, that the Bill enabled the Local Government to frame rules with the
object of putting a control over the proceedlnﬂ's of the Canal Officers. No dotibt
it was in the-power of the Local Government to frame rules for that purpose,
and His HoNoUR's objeot in moving the amendment was, to strengthen the
hands of the Local _Government in that respect. The Canal Department as
every one knew, was a very strong Department, and great pressure was put
upon the Government by that Department. In regard ‘to the ‘canals in the
Province of Orissa, the Local Government had the power all this time to frame
‘rules of the nature alluded to; but the fact was that the power had not been
‘exercised, and. the Oanal Officers had been .allowed to be the judges in their
own cases. I. was the same in the North-Western Provinces and in’ the
Panjdb, where also, although the Iocal Government had that power, it had
not been exercised. If it were proposed to place a control over the p10ceed1ngs
of the Canal Officers, they would say “how can we collect our revenue if
these checks are put upon our proceedings ?* and all sorts of other objections
would be raised. Therefore, it was very much to strengthen the hands of the
"Local Governments that His - HoNoUR proposed to put a provision in the Bill
to the eﬂ:‘eet that some superior Revenue Officer should be appointed to. contxol
tho proceedmgs of the officers of the Canal Department.

The amendment was, by lea,ve, w1thdrawn .

The Hon’ble S1r R10HARD TEIrPLE said, after all that had passed, it appedred
to him that the views of the Council would be met by the followmo amend-
ment, which he would beg leave to move :—

¢ That, in section 85, the words at the end, “and his decxsmn shall be final unless the Local
_ Government otherwise directs,” be onnttcd and that the words suchct to an appeal to the
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head Revenue Officer of thie district, or such other appeal as might be provided under the pro-
visions of sectlon 76’ be substituted for.them.”

The Hon’blo MR Erw1s obscrved that, in tho amendment proposed, the woxd
“appea.l” did not quitc mect the case of a Collector desiring to revise the
proceedings of the Divisional Canal Officer without an appeal. The Collector
might go into his district and find that mJustlce had been committed, and the
people might not be aware that there was an appeal from the decision of the
])w:slonal Canal Officer. Mr. ErL1s also thought that the amendment should .
be so framed as to give an appeal to the Collector absolutely, and not in a form
which left, as an alternative, an appeal which might not be sufficient. If, for
instance, under-the rules framed in accordance with scction 76, it should be
decided that the appeal should lie to the InsPector-Geneml of Irrigation, and not
. to a Revenue Officer, His Honour the Licutenant Governor would be much

shocked ; because, in that case, the appeal to the Collectm would be supelseded
and the appeal would lie to an officer of Irrigation.

The Hon’ble MR. HoznHovUsE said, it seemed to him that, under the words
proposed, the Local Government might institute any system of appeals it .
thought proper: he thought the matter had better be left to the discretion of
the Local Government.

' His Excellency THE PRESIDENT observed that the Local Government could
only exercise the powers given under section 76 with the prewous sanction of
the Governor General in Council. .

His Honour THE LIEUTENANT GOVERNOR would support the suggestion that
a power of revision should be included, axid he would suggest ‘that, instead of
leaving a discretion to the Local Government, there should be inserted the words
‘¢ or other revenue authonty

The Hon’ble 81z RicEARD TEMPLE'S amendment was put and ugreed to.

His Honour THE LIEUTENANT GOVERNOR moved—
«That the third paragraph of section 33, beginning with the words ‘or if such’ and
" ending with the words ¢ such water-course,” be omitted.”
. He was not able to understand the ob]ect of this clause in section 83,
while section 34 stood in the Bill. Section 34 appeared to provide all that
" could be desired in regard to water running to waste. - The greater was said to

contain the less, and therefore section 84 seeped to him to cover every case of

water running to waste. Scction 84 would seem to be a very simple section,
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and it -seemed to His IIoNoUR & very reasonable proyision, if there be proper
 tribunals to decide such cases. If water supplied by means of canals was used

in.an unauthorized manner, or unlawfully suffered to Alow on land, and the
. Derson through whboso act or default, such unauthorized use or such waste oc-
curred could not be discovered, then the procedure.waquld be apphcable to such
* lands as benefited therefrom. He did not sce the object of the third clause of
section 33 lt appeared to him that the whole question was raised by sectlon 34.

BRI 1 S A S

" The Hon’ble’ Mr. DGEM‘ON observed that scction 83 applied to the un-
authonzed nse of water, and section 34 to waste, and the principle on which
.'l)oth those sections were framed was this, that the persons taking the water -
were bound to keep the outlets in such order that the water should not be wasted
The places in which Water could do damage wcre, in that part of the country
with which he was best acquainted,-comparatively rare. Water was like money .
there; it was highly valued, and the presumption was that, where a water-course
was cut, the land on which. the water flowed would be beneﬁted It was
possible that the land might not-be benefited, and then thé persons: who irere
. damaged were the public genérally, ds the’ supply of water for irrigafion was
-lessened. Therefore, the printiple was this, that where the persons taking water
from a water-course suffered an unauthorized person to use it, they were jointly
liable for the water which might be used‘in an unauthorized manner; orif itwas
'suﬁ'ered to run waste, they should be held responsible, unless the person who
used the water unauthorizedly, or the person who committed the damage, could
be identified. M=z. EGERTON thought that, generally speaking, that was a right
principle in respect of ¢ertain parts of the country where it would mainly apply.
* 'Where, as in Orissa, water did damage when allowed to flow out of its course,
snd where, consequently, it should be kept within its proper bounds it might,
perhaps, be necessary to alter the provisions of this section. But as this Act
would not apply to that part of the country, and as the water was always
valuable in the parts of the country Where it would -apply, he thought the
section hdd been properly drawn.

The Hon’ble M. BAYLEY wished to point out with reference to what H1s~
"Honour the Lieutenant Governor observed about ‘a ¢anal bur sting its banks,
that the provision only applied to canals kept up at the expense. of persons
other than the Government. He would take that opportunity of saying that’
he believed that, in the pmtmulzu case to which His Honour had referred, the
officer who was so a.bsmdly over-zealous, was not what was strictly called a
Canal Officer, that ‘was to say, he was not one of the officers responsiblo for the
construction or maintenance of tho canal, but a civil officer specially deputed to
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the Canal Isepartment who, Ilibernis ipsis Hibernior, became more zealous oven
than the Canal Officers themsclves, and, consequently, the Lieutenant Governor °
‘had most properly exercised, in this case, his power of removal. .

. 'l‘he Hon’ble Mr. Brris said the only point which occurred to him was

this—if the water whicli overflowed its course would necessar ily benefit the land

. ‘on which it flowed, he could hardly sce how the case could ar ise in which it would

. b requisite to provide for water spreading ever the land. without conferring
‘benefit. If no benefit had accrued to tho land, His Honour the Lloutona,nt :

Governor said that it was not fair to make a charge for the water; but, on the
other hand the contention of the hon’ble member .in charge of the Bill wa.s, :
that no water could flow on land without conferring benefit.

His Excellency Tne PRESIDENT said, perhaps the hon'ble member in chargo .
of the Bill would explain how far it was possible that water could escapo from
itg proper course without pmducmv benefit.

The Hon’ble Mz. EGERTON cxplained that water mloht ﬁow on land not
under cultivation; in such a case the people would be deprived of the use
of water the benefit of wlich they would have en]oyed The supply of. water
being limited, and the amount of land pratlcally unlimited, if water was used
unauthorizedly, or allowed to flow-on land which could not be benefited by the
water—such, for instance, as land impregnated with salt—then the persons who
would have been: benefited by the use of that water were deprived of the bene-
fit of that water; therefore,.the person through whose water-course water was
allowed to flow should*be held responsible, if the pex son who let’ the waterescape .

(,ould not be discovered. - - "

.The Hon’ble Mr. HosroUsE said, His Honovr nhe Lieutenant Governor was
of opinion that the existence of section 34 was a roason- why this clause in
section 83 was unnecessary. The two clauses, however, related to two wholly
different classes of acts. Section 84 related only to cases in which water was
suffered to run fo waste. Section 33 contemplated.a different. class of events, .

“where a person was designedly taking water by a wrongful act. He did not see -
how section 34 could be supposed to cover the acts mentioned in section 33.
If you said it was not right to charge a person who had not benefited because

" sorne one else had committed a wrongful act, that wasan objection which raised
the question of joint liability, a principle which was carried throughout this

_ Bill; and he believed the principle of joint liability was always insisted on land- |
revenue cases, and those cascs, one of which they had before them, which were
assimilated to land-revenue cascs. -The principle he understood to be this:

" that Indian communities knew so much of cone another’s actions, had so rmuch

id
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mterest in, and control over, one :mothcr, were so bouml up torrcthel for wcal
or for woe, that it was both just and cxpedient to make the “whole answerable
for thie acts-of cdch. -If that principlo applied in other cases mentioned in the
Bill, it was clear that it apphcd cqually in the cases falling under section 33.
1f the clausé under cons1demtxon were struck out, you would esta,bhsh a differ-
) ent prmclple

Tho Hon’hle Sir RIOIIAILD TEMPLE said, with reference to the Hon'ble Mr.. -
Elhs remark he would observe that the case for which it was supposcd no pro-
vision was: necessm'y was one which, unfortunately, happened to a large extent.
Many. cubio yards of valuable canal-water went weekly, almost daily, to land -
- which did not enjoy any benefit from it. . He submitted that the clause under

cunsideration was perfectly just. The pomt nppemed to him to be this. He -
did not know whether His Honour the Licutenant Governor bore in mind that
this provision applied to private water- courses, Bearing that in mind, how did
_the case stand ? There*were cer tain gentlemen in. possession of a water-cours®,
From that water-course a theft was committed: The water had been furtlvely .
and designedly taken, to the damage, not only of themselves, but of the commu-
‘nity at large. ‘They were bound, and were able, to prevent the theft ; they had
not done so, and mischief had accrued. They were the persons who were bound
to point out the person who had .committed the theft, or who had benefited
from jt. If they ~ould prove either of those things, their responsibility was
absolved : if they could not do 50, they must be held responsible for the person
in default. It was on that principle that this plonsxon was drawn; and SIr
"RICHARD TEMPLE submitted that it was perfectly just.

HIS Honour THE LiZUTENANT Govmmon observed that his observations in
reply would be short, for he ‘was of opmlon that, a,s far as_his amendment was
- concerned, it' was really only a matter of dmftmg He did not in the least object
to the prmcxple -of joint responsxblhty He had to some extent already ad-
mitted that; but he did not understand how o distinction could be drawn
between water which flowed on land so as to benefit-no one, and water that .
ran to waste. If the hon’ble member in charge of the Legislative Department
thouOht that there was a difference between the two clauses, His HO‘IOUR had
nothing farther to urge in the matter

The motion was, by lca,ve', withdrawn.,

His Honour THE LIEUTENANT GOVERNOR said, to bis next amendment he
did attach some importance. The amendment was—

That, at the end of section 84, be added the words *if it appear that they are eqmtably-
chargeable with the same.” .
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II1s HoNounr’s only objection to the scction wds, {hat it scemed to lay down .

tho rule that, whether the partics were guilty ornot, they were to be charged for
water which went to waste. Ile there[orc proposed to add the words *if they
aro equitably chargeable.”

The Hon'ble Mr. Eeerrton did mnot understand the mcanm" of the
word “ equitably” in the amendment. The principle asserted in this scction
was, that the persons through whose watcr-course water was suffered to run to
waste should' be held to be -liable for such waste if they could not prove that
. they were not liable. That was the only way in which the great ramifications
of water-courses in the mwatcd districts could bo kept in order. The burden

of proof must be thrown on the persons who benefited by tho ovorflow of °

water from these water-courses. If in every case they.were assumed to be
innocent, and if it must be proved who was responsible for the wasto of water,

then every water-course in the country would be kept up in a slovenly manner, .

and the waste of water would be very great. Water, then, would be wasted, and
the full benefit of it would not be enjoyed by those who required it. He thought
it was not desirable to introduoe -the words proposed, as they would lead to
uncertainty and differences of practice in regard to the plowsmn 1crrmdmo
water-courses which were private channels of irvrigation.

The Hon’ble Mz. Hosuouse thought the words ploposed to be introduced
would strike at the root of the principle of joint liability. He did not know for
certain what ¢onstruction would be put on the word “equitably” in the amend.-
meént. But he imagined that, finding the princliple of joint liability affirmed
withont qualification in various parts of the Bill, and finding that principle
affirmed with qualification im this section, no .Judge would say that the pure
principle of joint liability applied in the cases under this clause. It would be
impossible to say what equitable limit would be put upon this section by a
Judge deciding according to English law. He confessed that he understood the

principle of joint liability in the case of land-revenue so little, that he could - *

not be considered an. authority on that point; but, as at present advised, he
thought it would be a dangerous qualification to putin the words proposed. In
other respects;, he felt that some of His Honour’s stuatl.ues on this scction
scemed to be well founded. He thought the Sceretary might revise these
sections, not for the purpose of importing the punclple of equitable llablhty,
but with the object of improving the draft.

The Hon’ble Stk Ricuarp TeMPLE quite agreed with the hon’ble
member in charge of, the. Legislative Depariment, not only that it was very
important that nothing should be done to strike at the principle of joint
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rcsponslbxhty in cases of land-wvenue, but t]nt in ‘these cascs, there was,
- another’ joint rcsponslblhty, namely, that of a certain number 6f Native gentle-
men in the position of proprietors of water-courses. That was. a responsibility
mdependent of the responsibility which"appliéd to the canals of the Irrigation
])epmtment ',lhey were, in those p'trtlcular cases, -nécessarily hablo The
W, ater-coulse ran thr ough their ﬁelds,-and they must be responsible for its pre-
servatlon and good order. Therefors, in these cases, they would be jointly re-
“sponsible in‘'whatever pmt of the country they were, Independently of that con-
sulcratlon, wlien the question was.as to the responsibility of ‘the proprietors of
-tenures in the North:Western Provinces, it was. perfectly necessary that

png

‘their joint 1esponsnb1hty should be practlcally maintained for the - preservation
of these particular wmks : .

His Honour THE LIEUTENANT (GOVERNOR said, Wlth His Excellency’s per-'
mission, he would alter the wor dmn- of .his amendment, and substltutc, for the
words proposed, the following :—

““ unless it appear that they are not eqmtably liable for the same.’

" The Hon’ble M. EGERTON remarked that it was. pexfectly competent for a

man to prove that he was not liable, and, there was nothing to prevent his con-
tention being enter tamed :

. The Hon’ble Mn Honnousn observed that the alteration of the wording
would shift the onus probandi. - It would lay the proof on the man' on whom
the liability was charged, instead of on the Judge. But the question for
- decision would be still the same. We knewwhat joint liability was; but we
did not Lnow -wliat- was meant by the word  equifably.” '

His Dxcellency THE PRESIDENT understood, generally, that those pro-
prietors of land; or occupiers, who undertook jointly to comstruct a water- .
course, were equitably liable, ]omtly, for the'maintenance of that water-course.

: Tlxerefox e, if we put in words which declared that that joint lability did not
obtain, we should be raising a great difficulty he thought that the amendment’

raised the question whether these persons were eqmtably liable for the main-
tenance of that water-course.- :

HIS Honouy THE LIEUTENANT GovnnNo'n said, his amendment did not refer to
liability, joint or separate. Mhe question was whether or not the persons charged
were liable. Suppose a storm burst the banks of a water- -course, who was to be
held responsible in such a case P It seemed to him that section 34 laid down a.

- hard and fast rule, that the persons over whoso land waten overflowed should be
liable. He was quite willing to concede that, in a country where, as remarked
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by the hon’ble member in chargo of the Bill, every drop of water was worth
its weight in gold, tho onus probandi in such cascs should be thrown on the
persons charged ; but that should not be held to prevent the principle of equit-
able exemption.

The Hon’ble Mr. Honiouss pomted out fhat, under this scetion, thers was
to be no charge for waste, unless it was a waste that 11'1pp(,n(,d from the act or
neglect of some person. ~

The a'.mendmcnt was, by leave, withdrawn.

His "Honour THE LIEUTENANT GOVERNOR said, the next amendment, that
sections 88 to 44 be omitted, he had put on the paper more with the view of
obtaining informatien than with any very definite views of his 6wn. The .
truth was that he had read over sections 37 to 44 of the Bill with great care
and attention two or three times, and the conclusion to which he came was, that
no person of his humble understanding could understand them. He should
therefore liko to have it clearcd up to him what was the real object and intention
of those sections. He ‘could not quite understand why, when the assessment on
land had been permnnently settled, or had been settled for a term of years, on
the introduction of irrigation,-a reduction of revenue should be made. _ It wasa
distinct and clear principle that, when the value of land was enhanced by im- .
provements effected otherwise than by the owner, an assessment should be
made on the increased value of the land, and if that principle was laid down by
these clauses, he- should ngt contest them. But he should like o bavs ¢ made
very clear what would be the effect of that principle. apon lands permanently
settled. That was a point of some importance as respects this Bill, and of
cnormous importance if you went beyond the limits of this Bill. 1le understood
the meaning of section 37 to be this. In addition to the occupier’s rate, there
was to be an owner’s rate in canal-irrigated lands in respect of the benefit which
the owners derived from irrigation. If His HoNour was to understand that
that section. proposed one simple unquahﬁcd punclplo, whether the land was
temporarily or permanently settled, then the owner’s rate might be lmposcd on
all land deriving benefit from.canal-irrigdtion. He would ask whether that was
the correct interpretation of section.87. Then, when he came to sections 38 to
44, which, as he had said before, he had not becn able to understand, he would
like the hon’ble member in charge of the Bill to explain whether it was
contemplated that, in addition to_the occupicr’s rate on land, an extra rate
should e chaiged in reality, or as a mere matter of account between the Canal
Department and the Land Revenue Department. If it was a mere matter of
account, TIts IToxour thought it necessary that there should be a modification

I
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of the wording. We could not estlmato the mdlrect beneﬁt derived from
irrigation ; he thought we should leave. it alone, andthere should not be an
.,attempt as &. mele matfer of account, to 1mpose a distribution between the
owner and occupier.  You might either assess the owner or leave him alone;
bud it uppeared to His HoNour a difficult thing to say that, as between owner
and oecupler, there should be a certam division of the rate. :

',I“he Hon'ble Mr. INGLIS s'ud :—His Honour the Licatenant Governor
says that Liis ‘object in proposing this amendment is to obtain some informa-
tion of the reasons on ‘which this proposal to charge an owner’s rate in ad(htlon

to the Qccupler s rate is based." e

. “The occup1e1 ’s rate is paid by the cultivator, aud is a fixed charge at so
" much per acre watered, except for sugar, garden-crops, &c., for which a special
rate is charged. If canal-water is given to land. previously unirrigated, the
landlord at once raises the rent pzud by th_e tenant to the rate paid in- the
neighbourhood for. irrigated land of the same quality. The object of tlie
- owner’s rate is to enable Government fo get the shave of this increased rental
to which it is clearly entitled ;.the increase in the annual value of the land
being ‘due solely to the canal constructed at the ¢ost of Government, and not
to any expenditure mcurred by the landlord.

« If the levy of an owner’s rate is disallowed, Government must either glve

" up its share of this increased rental, and leave the whole to the owner, or it

" 1uust abtempt to intercept some of it by charging g higher occupier’s rate on
land prekusly ummomed .tharr that char oed on land already irrigated.

“ There are many objections to this course ; oné bexno the opportunities for
extm tion that would be given to the Native subo1dmate canal official, were

varying rates for water charged, not only in neighbouring, villages, but also in
parts of the same village.

“ The question is, without doubt, a difficult one. The-levy of an owner’s-
rate was recommended by Sir William Muir in a Note on the permanent settle-
ment bf the North-West Provinces, recorded in 1865, and has, I believe, been
since accepted as the best solution of the difficulty by all who have considered
the subJect every one being agreed that the arguments against a differential
. occupler s rate are unanswerable.

« By the levy of this owner’s rate, Government, while charging a fixed Pprice
per acre for its canal-water to the occupier, will, when the rent of any land is
increased in consequence of the extension of. caual-lruoa.tlon to it at tho cost of
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Government, obtain its fair'share of this increascd rental ; while, in those cases
where no increase m the rent plevmusly pzu('l is caused, no extra chmge will be
made on the owner.” . .

The Hon’ble Mr. EGErTON concurred in all that had fallen from the
Hon’ble Mr.. Inglis. He did not think it nccessary to enlarge on any point in
connection with the- principles embodied in this® Bill, as -he considered they
had already been fully discussed during the many years in which the Act of
1871 was under discussion. The qucstlon how the land-rpvenue or the rent of

"Jands which were newly brought under irrigation were to be dealt with had
been fully discussed in the papers which were circulated when the Act of 1871
was under discussion. In the Panjfib, the question would apply only to linds
temporarily settled. It had been tho practice, formerly, when assessing land to
the land-revenue, to apply what were called irrigated-rates to the area irrigated
at the time of settlement. In cases of Jand irrigated by canals, where such ir-
rigation-rates applied, although at the time of the settlement the .assess-
ment was fair, yet, during the changes which took place after the settle--
ment, the distribution of the irrigation-revenue did not continue to be so
fair. as it was in the beginning, when the Settlement Officer carried on his
operations. Suppose a certain area in an estate was irrigated at the time of the

_settlement, it did not follow that that area would always remain under irriga--
tion, or that only that quantity of land would rewain under cultivation.
The area under cultivation might increase; other lands might be brought
undér cultivation, and the land which was irrigated at the time of settlement
-plight cease to receive water. Under the method provided in the Bill, each
acre irrigated would be charged, cach season, with the full amount due for
ifrigation, and the asscssment- would be distributed more fanly than was

otherwise possible.

His Honour Toe LIEUTENANT Govanon did not understand what would
happen if the parties did not agree as to the need of irrigation. Was the
landlord to be allowed to object to the introduction of n-rwatlon on his lands?

- The Hon’blo Mx. EeErTON observed that this Bill did not provide for the
adjustment of dlsputes between the landlord and his tenants

The Hon ble Mr. BAYLEY observed that, as the owner of the land was
allowed a reduction in the revenue cqual to the amount of the irrigation-rate,
he was not likely to object to the tenants using the water.

The amendment &as, by leave, withdrawn.
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Hls L‘xcellency TUE PRESIDENT observed thdt, as the puncnple of the
amendment to section 85 had beén agreed to, the sanie course mwht be fol-
lowed as re«rards His Honow’ s amendment to sectlon 45.

The mohon ‘was put and agreed to. .

Hls Honom THE LIEUT;:NANT GOVEP.NOB. then moved that, in sectxon 46,
for the words “ Dwmonul ‘Canal Officer”” be substituted the word « Oolleotor »
The prmclple of this nmemiment was the same as that which had been djs-
cussed . in_ reference t5 seotion 85, ‘The question whether the revenue was due
or not due was to be decided by the Canal Officer.. As the clause stood, it

_____

cna.oted that—

¢ Any sum certified by the Dmsmnnl Ca.nnl Officer to be lawfully ‘due under this Act,
- which remains unpaid after the day on which the same becomes due, shall be recoverable by the

Collector from the person liable for the same as'if it weré an a’rrea.r of lu.nd-revenué »?
¢

As His HoNouR understood it, by this clause no discretion was allowed to
the Oollector. The Collector was bound to recover the sum certifiéd to be due
by the Oanal Officer. His HoNoUR hopéd that the principle which the @ouncil

- had ‘been good enough to accept in respect to section 35, would also be accept-
cd in regard to the section under consideration.

The Hon’ble M. EGEETON thought that the adoptlon of the amend-
ment before the Oouncil would lead to.a great deal of unnecessary complica-
txon, and would burden the Collector with a mass of details. The Canal
Officer "was as much responsxble to the Government as the Collector. He was -
bound down by rules, and it-was not to be supposed that he would wantonly and
recklessly .impose rates upon persons from whom they were not due.. Mg,

" EgertoN thought that the Divisional Canal Officer was responsible for the
_proper working of the law under which the revenué due from water was
recovéred ; and he thought it quite unnecdssary to make the Canal Ofﬁcel s
decision appealable to the Collector. The Local Government had the ‘power to .
make rules for the. proper \\01km0 of the law, .and as the circumstances of

_different parts of the country varied, it wonld ba more advisable to leave the
proceedings of the Canal Officers to be regulated by the rulés to be prescribed -by
the Local Gavernment, and not to make their pxoceedmos in such matters subject
to the control of the Collector.

Hxs I{onom TUE Lu.uwnw'r Govmmon thought that the- amendment in
section 46 necessauly followed the amendment which bad been adopted in
section 85. If the Coll(,ctor was to dLCIdO whether tho money, was due or not,
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the Canal Officer oun'ht not to have thc powm of ‘certifying finally that a certain
sum of money was due.

The Hon’b]e Mr! ELLIs thought tho object of the. clause as it stood was .
that ;tfxe Collector should'be compelled to take the certificato of the Canal Officer )
as- conclusive proof that a ccrtain sum of money was due, and that no rules ‘
that tho Govcrnme‘nt could make would set aside the declaration in the Act.
that the decision of the Canal Officer was to be final. Therefore, he should '
propose, at the ncxt meeting of the Coundil, an amendment which he thought
would meet tlie objection faken to this section, and which wou\d not have the °
injurious effect which the hon’ble miember i in. charge of the Bill apprehended

namely, to leave out the words © aiy sum certifiel by the Divisional Canal
- Officer to be lawfully due under this Act,” and to insert instead ¢ any sum
lawfully due,” leaving the fact of its being due to be decided in the same way
as other Revenue demands. ) T

This would not necessitate every pelty matter of ‘assessment coming before -
the Colloctor. MR. Erris thought the addition of some such words would
_ leave 1t to the Local Govérnment to say how far the Canal Officer was to assess
the rate, and would not prevent an appeal to the decision of the Collector in.
such cases.

The Hon’ble Mz. HosrousE did not think the Local Government could
make rules in these cases; but, at the same time, hé felt with His Honour
the Lieutenant Governor that, as the Council had assented to .the amendment
in scction 85, it would be inconsistent not to import the same principle.in

section 46

His Dxcdlency rrE PRESIDENT thought the precise wording of the; amend-
ment should stand over for consideration, it being understood that some words
would be, mtloduccd to prevent the clause being interpreted to mean, tliat the -
simple certificate of the Canal Officer is final in respect to the legahty of the
charge. Asto the plcclse words, it would possibly not be desirable to insert
“them now. ‘The Canal Officer should be responsible for. fixing the amount of
. the rates, thetefore you could not; take away.: tha$ responsibility from him.

The amendment was, by leave, withdrawn.

His Honowr THE LIEUTENANT Governor moved that scction 66 be amend-
ed in the same avay as scction 35.  Hesaid that this amendment was an amend-
ment of a different kind, and on a different matter. It was on the question
* of forcéd labour. He did not say that the power of obtdining compulsory
labour should not be exercised on cxtreme ncOOSSIty, but it seemed to him

K
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that it was a power which should be exercised with great.care, and he would
not leave the decision of the question whether it was necessary to enforce com-
pulsory . labour to the.Canal Officer, unchecked and uncontrolled.’ T1s HoNour
‘would therefore purpose to imposeé a similar check m such cases -as.in the
collectlon of revenue. He thought that this-power should be subject to con-
trol by the Colleotor ‘

Tho' ]Ion’ble Mg. INerIs said that, if the power to 1mp’ress labour was
glven to-‘any ohe, the Canal Officer, and not the Collector, was clearly the
_ erson “who should exerclse it. He would be on the spot, and could ]udt'e
for‘ ‘himself “of' the -exigeney "of the chse. If the - Lieutenant Governor’s
amendment was camcd e’ would. have to write off to the Collector who
might be fiffy miles away. The Collector, on receiving the Canal Officer's
report, must either at once sanction the impressment of labour asked for,
or take upon himself all the responsibilities involved in a refusal; or he
might go to the place himself. Long before his reply could reach t]Je O'u:ml'
Officer, or before he could get to the spot, the damage sought to be’ pr evented
‘would probably have been done. The power. given in these scctions wyas in-
tended to be exercised in cases of ‘emergency only, and must be entrusted to
the officer.who wasin a posmon to judge for himself of the necessity, and this

was, M. INaLis had no hesitation in saying, the Canal Officer, .and not the
Collector.’

The Hon’ble Mg. EGERTO‘I said the power to he exerclsed under section 66
was quite exceptional, and as the list of persons who wers to .suply, labourers
in such cases was entlrely prepared by the Collector beforehand, and as only
those persons who were named in such list could be called upon to supply.
ln.boulers, M=z. DGEMON thought ther® was nonced of any further reference
to the ‘Oollector on this question.

The Hon’blc Mu. BuLLEN SaatH observed that he could see the f01ce of
" the ob]ectxon stated by the Hon’ble Mr. Inglis, that in these cases the emer- -
.gency was great, and there was no time to collect labourers in the ordinary way,
But if it were possible to apply the check which Ilis Honour the Lieutenant -
Governor proposed to the second class of works mentioned in-the section, -
namely, the clearance of silt, MRr. BuLLEN SaiTn thought that, in'those cases,”
a discretion should not be left to the Canal Officer to say that the clezuancc
must be cffected on p ceztam day. :

'l‘he Ilon'ble Mz. CHAI’MAN th01wht thc Committee hwd fenced in the-
power as much as they could bearing in mind tlnt the sectnon only. contem~
plated cascs of emergency. :
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The Hon'ble MR BayrLey.thought it very nctessar Y, in thc cases contcm- .
: platcd by this scction, that the labourers shiould be collected at once.  In some
cases, asy for example, the sudden rush of a'hill stream into the bed of a canal, the
~possibility of averting mischief was a question of an Lour or two. Even with re-
gard to-the clearing of silt, he "would cxphm that ‘the time within which it
“could be done was. sometimes exccodnwly limited, and -it would be almost
1mpossxb}o to colleet the needful amount of labour in time in any other way.

"The Hon’ble Mz. ErLis thought- this was one of those cases in which
you must enforce the 1espon51b1hty of ‘the officcr on the spot, and if you
.did not, it was ‘useless to pass the law. It was not possible to put any check
" on the officer orr the spot, who must be held responsible to employ this provision
only in-casés of emergency. - Indeed, Mr. ELL1S was not sure that the exercise
of the power was pot already too strictly fenced in. Tor instance, when a
. torrent of water rushed down and breached the bank of a canal, it was bardly
possible to say beforchand how long thc labourers would have to be employed.
T'herefore, he thourrht tlus plovmou leant more on the s1de of stunvency than
. of laxity. .

« The Hon’ble Mg. HoBHOUSE agreed mth the Hon’ble Mr: Ellis, and
would only point out that the Council were quite consistent when they admitted -
. amendments in sectlons 856 and 45, but rejected that proposed for section 66.

In the one case, they were (lenlmt" with judicial acts w1th plcaty cf time
_for consideration ; in the other case, they were dealing with a purely exceutive
acts It seemed absolulely - necessary to have some official who had every
{hread in hi§ hands, and -who could judge at any moment whether he should
exercise this power or unot. The Canal Officer therefore received plenary
powers in case of danger arising suddenly and from irregular causes. With re-
gard to silt-clearances, Mr. HoBuouse would observe that this power was not to
* be exercised, except in pL\ces where the Judomcnt of the Lpcal Government
and the Governor General in Council had plekusly decided that the power
should exist..

His Excellency THE PRESIDENT obsérved that no one could be more op-,
poscd than himsclf to the system of forced lzbour. But, at the same time, if
‘there ever could be a case supposed where forced labour was necessary, it wasin
respect of these irrigation-works, where sudden’floods were likely to cndanger
both life and property. In such cases it would be impossible to enforce aiy
responsibility if you took away the pow er from the officer in immediato
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. charge of the wmks " Ho should oppose any amendment to take away respon-.
.Blblllty’ from the ‘Canal Oﬂicer in clmrge, and place it in- nny other person:
-in these paltwular cases. . St .

' 'J.he amcudment w 18 pub and negatu'ed

“His Hwhness e MABRARAIK OF VIZIANAGRA}I said, in this sectlon (66)
it was PlOHd(‘d that tho rate paid to l'tbourers unplessed for.the execution of
. emergent works, "in -cxcess of the ln"hest rates. pzud in the "peighbourhood, -
' should be fixed by the Local Government. He was not sure that he was right

in supposing that that meant that the rates weré always to be the highest. ra{;es
paid in the neighbourhood. The custom of imptessing labourers was fumiliar .
to ‘the Natives in many parts .of the country, and he did not think that the
- labourers would think it-oppressive to give their services in cases of 'emergency :
. even’ w1thout payment, and he was sure they would be satisfied with the ordi-
nary mtes His Hmnnnss would therefore, with the permlssxon ‘of the Presi-.
dent, move—

. “That for the words in excess of ’ bo substltuted the quds ¢ the ]:nghest maxlmum rate
fixed by the Local ‘Government.” ”

. The Hon’ble Mr. EGERTON understood from the woxdxnv of the seotion as
it stood, that the rates were always to be in exces$ of the highest rates paid in -
the neighbourhood for similar work. These rates, he belleved were to be paid .
in consequence, of the inconvenience expected to arise from people being called
upown-io_work without their consent. Although in some pirts of the country
_the custom of calling out labourers in sucli oases prevalled in' other parts the
* custom had fallen into disuse, and the enforcement of compulsory labour mwht”
excite discontent. - Canal Oﬂicers, he ‘believed, were of opinion that ‘there
should be uo such direction in revard to the rate as was contained in the B111
but that it should be left to the Local Government to fix the rate a9 His High-
ness the~Mah6.16,Jti of Vlzmnaglam proposed. = The rate of payment for compul-
sory labour was fixed by the Act of- 1871, and it had been retained in this
Bill, the provision being that the rates should be in excess of the highest rates
paid.in the neighbourhood for siinilar work. -

‘His Excellency THE PRESIDENT observed that the clause:as it stood did not

" say that the rates should be in excess of the highest rates paid in the neighbour-

hood, but that the rates to be paid in excess of the hlohest rates should be ﬁxed
by the Local Government.

The Hon’ble M. HoBHpUSE remarked that the clause imposed the duty of
fixing some rate, which should be in excess of the highest rate for labour of the
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same kind. -Ho thought that it was just to say the contributors of forced labour’
should be paid something imore than the highest rate. - There might be cases in
which  people might be cmployed so very closc to their own. homes thatr pay-
ment exceeding by some mere fraction tho lnfrhcst rate might be sufficient;
-but on the other hand, there rmfrht be cases. m which the cxcess should be some-
thing substantial. :

His Highness TnoE MAHARAJA -oF VIZIANAGRAM obseryed that in some
cases, the expense incurred undc1 thls section would come to a considerable’
;amount

The Hon’ble Mz. B{fL;.EN Sarrre understood that the Bill absolutely grant-
ed to the labourers at least; the. highest rate payable for similar work in the
neighbourhood with as much more as $hé Local Government might allow.

' The Hon’ble MR. STEWART observed.that the Bill proposed to confer an
extreme and exceptional suthority in exceptional cases, and he thought tlmt
the section shotild be allowed to-stand as it was.

The Hon'ble Mg. CHAPMAN' thought -the Bill would opcmte as a check
on executwe officers in havmv recourse to compulsory labour.

His Honour THE LIEUTENANT. Govmmon was of the same opinion.

The Hon’ble Mx. BAYLEY observed that there were. certain canals the
‘repairs of which were paid out of cesses, and were borne by ‘those who enjoyed
the benefits, but the cost was, in-the first instance, met by the Government. In
some instances, these repairs were effected by the labour of mer to whom it wa's
no inconvenience whatever «to be called upon - for ‘their dabour, men, perhaps,
whose vocation was day-la,bom and who lived within a hundred yards from the
canal-bank. He thought that, if the rates paid to such labourers were always
“in excéss of the hiOhest rates, the people who ultimately paid the cost of repairs
would have a great right to complain. -He did not see why an option should
not be left to the Local Government.

Major General the Hon’ble H. W. NorMAN remarked that he ¢ould con-
-ceive many cases in which 2 man might be engaged in a profitable kind of
work and be called upon to leave that work and to labour on canals.

The Hon’ble M=r. Eruis would support the amendment. He belicved the
provision in-its amended form, which rendered it cbligatory on the Local Gov-
ernment to give at lcast the highest rate of wagces, was quite sufficient check
on oﬂicers resmtmv to tlus extreme measure. - Ordinarily, nnd w1thout this

1
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pressure, they would be able to get work done for a cons1dcmb1y less sum; but,

under this* provision, théy would have to pay at least thie highest rate of wages
pmd i the- nelghbonrhood The hon’ble member in charge of the Leglshtwe
])cpa,rtment had already pomted out that it was quite, possible for the Local
Government to fix such’ 8 Very small]. amount in excess of the ]uvhest rate that
this provmon would be no safeguard whatever.”In miany parts of the country
it’had been the 1mmemonnl cuistom that the’ people benefiting by the water
of the’caxal’ should aissistin domg the work necessary to keep it in ordinary
repair, ‘and with- them it had been usuul to do. the work on receipt of a
minimum rate of wages. They had ‘been obliged to work for.a bare subslstence,
and they were now to be called on only on émergency - -and were to receive the:'
hlghest rate of wages. They would view that'as a ‘great boox, without insist-
ing on anything more. For thesp - rensOhs, he thouvht we quite sufficiently
guarded agmnst any abuse, and quite sufficienitly provided for a fair and full*
payment to those called upon-to work, leaving it to the Local Governmenta to
declare a higher rate of “wages payable whenever the people were. called upon
to, labour out of the ordmury course, or under speclal cu'cumstances

‘ The Hon'ble M=. HoBEOUSE observed that, when he sajd the Loecal Gov-
'emment mlght fix an insensible athount of -excess, over the highest rate of

wages, he did not mean that they ‘should evade the spirit of the Act. They
might ‘make a rule tnat those who ‘merely did their ardinary work close to their
homes should receivq a very slight excess of wages, hut that other persons
should réceivé a substantial excess.

"The Ho ble Bir RIOHARD TEMPLE observed, tha.t on the whole, he wasin
favour of keeplno the wmds of the section as they. stood

His Excellenoy B PRESIDENT asked whether this clause abliged the Local
Government to fix a rate in excess of the hlghest rates in the newhbourhood P
. It appeared to him that it did not obhfre the Local Government to fix-even the
highest rate. He considered that the amendment would place the labourers in
* a better positian,.as the clause would then declare that the rate should not be
less than the lnghest rate, and should be fixed by the Local Government

The ]Ion’ble Mg. EGEM‘ON .thought the  intention “was; tlmt the Local
Government should prescribe the rates of payment, and if it prescribed the rates
they should be in excess of the highest rates. Under the wording of the
scetion, 1f the Local Government plescnbed any rate at all they must be
higher than the current rates L :
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Hls Excellency ok Pm:sn)nNT thounht the consxdcmhon of the question
shoul(l be postponed, as it- appemed to him . that the meaning of the clause.w as

not clear L
. The amendmcnt was, by leave, withdrawn.

© His Honom- TIE LIEUTDNART Govnnnon asked leavo to amend lm next
mendment and would move— ..

“'Tlmt after sectxon 71 the’ followmrr new-section be fnserted —
.

« 72, No Canal Officer shall be invested avith. the powers of a Mnrrnstnte of the first:
class ;- but, subject to the control of ‘the Head Revenue Officer of the District, Canal Officers
may, under such rules and resttictions as the:Governor Geneml in Council may prescribe, be
invested w wh the powers of a Magistrate of the second or third clnss, orof a tuhsﬂdfu- »

" As the Blll stdod, thele were a good many special offences which were tobg
tried .by Magistrates, and nothing seemed on the face of it more right

. and proper. Bat if it happened that Oanal Officers were appointed Macrlstmtes,
_thén the objection he had taken to their exercising the powers of a Collector

applied equally here. The hon’ble member in charge of the Bill would correct

' liim if he was wrong. His i 1mp1essum was, that Canal Officers were genera.lly
mvested with the powers, of a. Magistrate, und -were the judges of their own
dases. He. would not go the lenvth of insisting that Oanal Officers should
“not exercise mn01st°r1al powers ; but he did not think they should exeroise
those  powers without apbea,l As the law stood, a first class Mao-xstmte
" would do so absolutely without appeal. His Honour had.had experience in

othe canals to which this Bill' would apply. Sixteen or seventeen Years ago,
he found the people complaining against théir decisions. On procecding to
enquire. into some cases, he had found - great difficulty in getting hold of the
record of those cases, and at last, when he did trace out the record, ho foind the
procecdmvs of the Canal Officer thus recorded.—*‘ The Canal Chauk{dér reports
that so and so’s" catfle trespassed on the canal-banks. Ordered that a’fine
of five rupees be imposed.” Against a proceedlng of that Kind, there could -
‘be no appeal whatever. . His HoNouRr thought it was most desirable that no
Canal Officer should be invested with the powms of ‘a Magistrate of the first -

- class. He would not oppose. Canal Officers being invested with the powers of
a Magistrate of the sccond class,"and would leave the consideration of that
point to the discretion of the hon ble member in’charge of the Bill.

The Hon'ble M. Egrrron did not ®sce. that any provision of this
~ sort could properly be. infroduced in this Bill. The powers of Magistrates
wero defined by the Code of Criminal Procedure,-and no provisions to alter
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thé Code of Ommmal Procedure could, Wlth propnety, be mserted in this
Bill ; and hé did- not seé any necessﬂsy £6 limit- the discretion of the Local
Government in revard to the mavlsteual powers wlnch Canal Qﬂicers might
hold. . “He . dld not think it as proper to"cast a slur on a whole body
of .men, and o~ state that they “were .unfit" to be vested : thh powers
“of a partwular ‘olass, if. the Local Govemment were w1lhno' to ‘entrust them
. with those: powers. “Under t].us Bill, .it was‘ proposed to invest Oanal Officers
with very large powers; dnd.. their action in such. matters, would affect the
‘people ‘just as much as any of their acts in thelr maﬂlstemal capamty The
;-'.whole of the oﬂ’ences for the pumshment of wluch prov1s10n was made in
“this Bill,’ Were ‘'sich as could be deéided by Maglstrates of the lowest grade, and
‘he knew no reason .why hwhex powers-should be conferred, - But hej ""'ii}:
reason toi 1mpose any dlsalnhty

The Hon'ble Mr. Honmouse did not tlhink it was desirabloTihk
the amendment, even if the principle was correct, should be carried in¥this
form. He did not think that the, Council should provide that no Canal Offiéer
should be invested with the powérs of Magistrates of the first class. Itf igh}
ba gery inconvéenient to do so. . All the offences under this Bill were:petsy
offences, pumshable by-a fine of ﬁfty rupees, or imprisonment for one- nﬁ}l#h
Magistrates of the second or third class might try them. What was wapted
was, that the decision should be subject” to .app'eal - He though{ the {5biect.
would be met if the section said that persons commlttmv these offences HaHId!
be liable, on conviction before a Magistrate of suchi:lass -as the Local Govern-.
: ment directs in that behalf, to a fine not exceeding fifty rupees, or to 1mpn.
,sonment not* exceedmv one month, or to both, provided that the Maﬂstrate’
decision shall be subJect to appeal

The Hon’ble Sm RIOHA‘B.D TEMPLE observed that the suggestlon of the
hon’ble member in charge of the Legislative Depnrtment would be tantamount
to saying ‘tlmt the Local Government should not “invest Canal Oﬂicers with
the powers of Mao'lstrates of the first class. -

The Hon’ble Ma ELLIS obsewed that it would be better to plowde that
cases. under thls Act should be sub]ect to appeal

" His Excellency THE PRESIDENT thought the amendment imposed a dlsabxhty )
to give the powers of a Magistrate of the first class, and would cast a slur on
these:officers, although he was sure that such was not intended. At the same '
tlme, it was a questlon whether it should be o final declslon mthout appeal

The amendment was, l)y leave, wnth(hawn
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His Honour the LIEUTENANT GOVERNOR said, that any one who had any
practjcal experience would say that the onc sub]ect above all others, which was
the subject of contention between the people and the canal authoritics, was the
trespassing of cattle. Canal Officers thought sometimes rightly and sometimes
‘wrongly, that tows should not be allowed to trespass on canal-Baan they said
cowsinjured the banks. On the other hand, the people said, * you have run canals
through our grounds, and have left-them unfenced. At certain scasons it
is natural that cows will run upon the canal-banks, where the grass is alw. ays
green and fresh; cows will be cows; they will cat grass; and if you.grow
grass on the banks, it is the nature.of cows that they should seek to eat that
grass. Itisa haul case that we should be subject to confinement and loss,
because our cows trespass on the banks of your canals.” Ile therefore sug-
gested that the trespassing of cattle should be one of the things in regard to
which the Local Government should be cmpowered to make rules. The motion
he would make was— . . -

¢ That after clause (4) of section 76 be'added the following, as clause (5) :—

“ (5)_the fencing of canal-grounds and tlie conditions under which cattle may or may not
be 1mpounded when the canals are not fenced or are insufficiently fénced.”

The Hon'ble Mr INGLIs said that, if the intention of the amendment pro-
posed by His Honour the Lieutenant Governor; was merely to give the Local
Governments power to frame rules about the fencing of canal-grounds, and the
conditions under which cattle trespassmo on them might be impounded, it seemed
to bim qulte unnccessary, as the Local Governments could, without this clause,
issue any orders they might think requisite on these subjects to their officers.
But if the intention of the proposed clause was to compel the Local Governments
to fence in all canals to prevent trespass by cattle, Mr. INeLIS should vote
against its insertion, as this would add a very heavy, and altogether unnecessary,
chargé to the cost incwrred by Government in maintaining . thcse irrigation-

works, already quite high enough.

The Hon’ble MR. EGERTON said that the amendment before the Council was
a mere suggestion as to what the Local Goverpment might or might not do in
respect to the trespassing of cattle. This clausz would not oblige the Local
Government to make any suclrrules. It appeered to hima questionable whether
it was desirable to suggest in the Act every pcmt on which the Local Govern- -
ment might make 1ulcs He thouvht the SlleCCt was oune which did not
require an express provision of law. " The amendment seemed to him to indi-
cate thas it was advisable to adopt a particular management of canal-lands,
namely, that they should e fenced. That question had been discussed before:
). §
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. but it was decided that it was not necessary to fence canallands any more )
. than to fence in the fields of private owners. As cattle found trespassing on
unfenced fields were liable to be 1mpoundé(l under the Cattle Trespass Act,
so it was co'nsxdered that cattle trespassing on unfenced canal-lands should be
' 'trea.ted in the same manner; in fact, the canal-lands formed a Government
field, and that was- why there was no provision for' fencing them to prevent
cattle tr espass.

The '.E[on’ble Mgr. Honuousn thought the amendment was undesir-
a.ble, because the subject of cattlc-trespass was provided for ‘by another
‘ .Act Tho Cattle Trespass Act included such works as canal and dra.mage-
works. When cattle tlespasscd the officers of- Police were to do certain .
things—impound them, charge fees, sell them if not released, and so forth.
And it might lead to confusion if the Local Government had power to make
rules under this Bill for the prevention of any offences which were dealt with
fully by another Act. . .

His Honour TaE LIEUTENANT GOVERNOR said, ‘it -was just because the
Cattle Trespags Act existed that the Canal Officers claimed the power to.impound
catfle under that Act. It was because that Act existed that he was mclmed .
to give the Local Government power Lo mochfy the provisions of that Act in
‘regard to cattle trespassing on canal-lands. *He had just come from the banks
.of a canal where the people complained that they were entirely at the mercy
of the canal . chaukiddr. He thought that, under certain circumstances,
certain portibns of canals should be fenced, and that no cattle trespassmg
should be impounded, except where they caused injury to the canal. He
quite admitted that the Local Government might make rules reoardmg fencing
and poundm but they never had done so, and therefore he desired to put in .
tlns clause as a slgn-post

.

His Bxcellency THE PRDSIDENT observed that, if it was admlttcd that the
Local Government had power to make rules; it was a doubtful principle of
leglslntlon to make an unnecessary enactment to the effect that they should
Lave that power. He thought if the Local Government had power to make
rules without levrslatlon, that was a good rcason for the Council to decline to
-legislate.

The motion was, by leave, withdralwn

-The Hon’ble Mr. ]E[onnousm moved that the Bill be refeu'ed ‘back to the
Select Committec for consideration with instructions to report in a week."

The motion was put and. agreed to .
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) The Hon’ble Mn‘ ITonioust moved that the ITon l;lo Mr Bullen' Smith
and His Highness the Mahail.ij.x of Vizianagram be added to the Sclect Coni-

mittee.
The motion was put and agreed to.

PANJADB MUNICIPAL BILL..

The Hon’ble. M. EcErToN moved that the Bill to consolidate and amend
the law for the appomtmcnt of Mumclpal Comnuttees in the Panjib, as amepd-

: _ed be passed.

The Hon’ble M. CHAPMAN said :—* My Lonn, I regret to find myself
obliged to oppose the immediate passing of this Bill: I would ask the Council,
in the first place, to consider the past history of this measuro.

“The present law affecting Municipalities in the Panjib is to be found in
Act XV of 1867. The provisions of that law are ver, y summary and arbitrary,
aud, in fact, empower the Lieutenant Governor to do very much what he likes
in the ‘way of constituting municipalities, imposing taxes, and regulating
expemhture If hon’ble- members have read the discussions that took
place in 1867 when this law was passed, they will sce that, even then, very
grave doubts were expressed as to the expediency of entr usting such indefinite
authority to the executive. It was at last agreed that the Act should be con-
sidered as of a tentative character, and its duration hmlt.ed to a period of five

years.

“Well, time went on, when, about a year ago, the Secretary of the Council
drew the attention of the Panjib Government, by tclegram, to the fact that the
Act was on the point of expiry, and requested them to state what steps they

_desired ‘should be taken in the mafter. The Panjib Goverament thereupon
replied that all they wished was that the present law should be re-enacted
without limitation as to time. .

“«The Council will remember how this proposal was received, barely ten
months ago, and how very strongly certain members egpressed their opinion as
to the necessity for imposing by law certain limits on the action of the execu-
tive. As the Act was about to expire in a few days, it was eventtally deter-

- mined that it should be re-enacted for one ycar only, and it was undersfood
that, during that interval, the whole question would be fully considered and
dealt with. ) ' '

“Such, my Lord, is the past history of the measure. The préscnt Bill, which

my honourable friend wishes to pass at this mecting, was prepared at Simla,
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-and I have had’ no opportumty of takmo'zmy part in the discussions on it, either
in -Oouncil; or in Select Committes. It ‘was doubtless a great advantage to
have the assistance of His Honour the Licutenant Governor of the Panjéb, and
I mentnon the circumstance of my not having had the opportumty of before
exp1 essing my views, not by way of complamt but merely. ds ‘my excuse for
3 now troubling the Council at, T fear, some length

« After.what had taken place, I cextamly was in hopes that the present Bill
wbuld contain some precise and definite sections as to.the constitution of Muni-
cipal bodies, and specially as to the limits within which taxes might be imposed.
I regret to say - that, in my opipion, the Bill 1s, in these essentmls, -almost
as bald as the present’ Act. I must ask the Council to bear with fne while'I
endeavour, as shortly as I can, to point out the sections in the Bill to whxch
I chiefly take exceptlon

“In the first place, I would call attention to the two last clauses of sec- -
tion 2. It is probably right and necessary that we should legalize ail past'
actions; but I do not Llunk wo should b]mdly give the stamp of levlslatlve
authority to assessments, as to the principles and limits of which we are quite
ignorant ; and such, if I mistake not, is the effect of these two clauses.

1 next come to section 6, and this, taken in connection with sectioﬁ 17,
confers, without an attempt at specification, the most absolute power in respect
to the constitution of these Municipal Committees. I have no ‘doubt my
honourable friend, Mr. Egerton, than whom thére is no higher autllouty inall™
matters connected with Panjib administration, will say that, in the state and
under the circumstances of the province, it is necessary that this power should -
be vested in tlie executive. I.venture with much diffidence to think that it
. is a mistake not to recognize in the law the distinction between great cities and

ccntres of. trade, like Delhi, Lahor'and Ainritsar, and small towns in remote
.and uncivilized parts of the country. I think a clear and defined difference
should be recognized in the case of cities where there is a numerous, wealthy
and mtelhoent populatign, and where a certain degree of public opinion exists.
I think provision should be made by law for giving such places Fomething in
the shape of a constitutional self-government. The Council will perceive that, in
the section I have referred to, all places are treated alike ; that the Local Govern-
ment may appoint whom they like; a majority composed of three-fifths of the
members may be officials; and no qualification whatever is insisted upon, cither
in respect to residence within municipal limits, or contribution towards muniei-
pal taxation. The next section to which I wish to draw attention j is section 8.
The Qouncil will observe that here, again, the Executive Gover 'nment has
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2
unlimited power to make rules ¢ as to the persons by whom, and the manner in
. which, any assessment of taxes unde1 this Actshall be confirmed.” In fact, this
section sunply re-enacts the powers containéd in tho old law, to which so much
exceptlon was, as I think justly, taken in 1867, and again as recently as within
the last fe\»_' months. I should add that two modifications have been intro-
duced: first that the rules are to be made in conformity with the orders of
the Government of India; and, sccondly, that the proposals for taxation are
to originate with the Committces themselves. As regards the first of "these
modifications; I must state my preference for the duthoxity to levy taxes of any
kind being precisely specified in the statute-book, aud not left to the judgment
and discretion of the Executive Gover nment which must vary according to the
opinions of the membus for the time being. Why, it is barely four years
ago that some members of the Government of India discovered that octroi
duties were wrong in principle, and opposed to sound views of political
" economy, and forthwith an edict was issued prohibiting their levy throughout

Northern India, although it was afterwards discovered thaf the people paid these
duties with less reluctance than they would any- other form of taxation Wluch .
the wit of a- Polifical Economist could devise. Then, as to the puvxleno of ini-
tiating taxation, when it is considercd that three-fifths of the Committee are
to be oﬂiclals, and that no member need himself be either a resident or tax.-
payer, it will be'seen that the value of this privilege, as representing popular
. opinion, is, in a great measure, diminished. I am well aware of the objection
your Lordship took to defining too precisely the limits within which taxation
should be allowed, and the great danger there w ould Dbe of the Comlmttee at
once working up to the aut.homzed wmaximum. There is no doubt much force
in this objection ; but the ‘Executive Government would always have it in their
power to withhold their sanction if they considered it unnecessary to have re-
-course to the maximum. - The linnita.tion is wanted moro as a check against the
Goyernment themselves, and. theu officials, ‘who will exercise such overpowering
author ity in these Committees. 'I'hereis only one section wanted to complete the
" arbitrary character of this Bill, and that is one to the cffect that the Committees
should not be amenable to the jurisdiction of any Court of law for their actions.
I must give my hon’ble fricuds who have prepared this measure credit for not
having gone so far as this. 'They have, on the contrary, provided for suits being
_brought against the Committees; but when I see by the rules that almost all
judicial functionaries are ex-gfficio members of these Committees, the value
of this safe-guar d is much lesseued.

«I have now noticed what T conceive to be the chief objections to the Bill,
They resplve themselves into these :—first, that there is no provision for popular
representation in the constitution of the Committees ; and, second, that there is

: N
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“no limit to the extent to which taxation may be.imposed. . It may be very
.-desirable to discard ‘all preténce at anything approaghing self-government in
many towns of the Panjib; but, as T'said béfore, there are probably cities where
such an expemment mxo'ht be tried with advnntaoe, dand at all events it secms to
'me 8 mlsta.ke in a.law of this 1mportzmce not to recognize thxs (hstmctlon On .
the second pomt I am very decidedly of opinion that it is our duty mot to.
pass any law :which will give dn unlimited and undeﬁned power of taxation,

. We 'have heard a great deal of late of the imipatience and irritation which’
recent and varied fiscal -burthens ‘have evoked. I entertain a strong belief
that & great deal of this discontent is due to the vexatious and oppressive
‘nature of these so-called municipal and local taxes, and I think we cannot -
* 'too closely define by law the limits within which they shall be imposed.

“T would beg my hon'ble friend to bear in mlnd that there is no imme-
diate humy in this matter, and that a brief declaratory Act can at once be
- passed prolonging tlie operation of the existing law. By this means an oppor-

“tunily will be’ afforded of dealing with this important ‘uestion in a com-
. prehensive and satlsfactory manner, and \nth the light that. has been bro{lghi':‘
‘to bear on if by the_ discussion in the Benrral Council and elsewhere. Above
“all, T would beg the Council to cons1der, that the important principle as to

whether undefined and unlimited powers of taxation are to be continued to the
* Government of the Panjéb is involved in this motion’

The Hon’ble Mr. EGERTON said, this Bill was framed with the corncurrence
".of the Local Government. It was duly comsidered in Select Committee, and
again by the whole Oouncil. It had been _béfore the public for about three
- months, It repwduced the main provisions of Act XV of 1867, and the plan
upon which both the Act and the Bill weré framed was identical. It was to.
‘this geheral plan, which left so much to the ‘discretion of the Local Goverr-
_ment; that the Hon’ble Mr. Chapman objected. This principle had been deli-
berately adopted as being best suited to the country to which the Bill applied.

- In regard to the unlimited powers of taxation which the present Bill
granted-to the Local Government, MrR. EGERTON concurred fully in the remarks .
made by His Honour the Lieutenant Governor of the Panjib when the Bill was
. -mtroduced and wluc’h, with His Dtcellcncy s permission, he would read to the

Council. They described his opinion on the question of taxation shortly and
. fonclb]y - His Honour the Lieutenant Governor of the Panjih saxd —_—

“The Executive (wovernment was v1ta11y interested in the judicious limitation of local taxdg-
tion. It must acceptall the odium of mistakes and abuses without sharing in the ways and means
resulting. But continued peace and prosperity with increased population inevitably ereated new
wants, new (Mﬁcn]tlee, new expenses. These could be - met on]y by new taxation; and ﬂ,e
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. problem was, not how to fix this in perpetuity, but fo impose it, as far as pos.siblé, in :harmony
with the wishes of the people. Tlnis, His-Honour contended, could only be done experimentally.
Tt was only within the Jast few years that octroi dutnes had, with the sanction of the Govern-

. ment of India, come to form the bulk of municipal resourees in Northern India.’ Theoretically,
they were open to many objections ; in practice, deviations had constantly to be made from the
system regulating such dutics in Europe. They had been ]ong and warmly pressed on Local
Administrations by the leading inhabitants of towns ; they had been reluctantly allowed by the
supreme authority. His Honour was under no oblm'\tlon to defend them in the abstract, but
cited their general adoption as an instance of the expediency or the futility of- forecasting
according to preconceived ideas the fiture circumstances of a changing society. Neither the
Council nor the Executive Government could a priori select, adjust or limit, with any reasonable
chance of success, municipal taxes, . Experiment and discussion were egsentially necessary to a
right determination of their amount and invidence in so many different places, under circam-
stances so various.” ’ N

The question of taxation was plobab]y the most important point in the
Bill, and Mr. Eéerron’s view entirely agreed with the opmlon of Mr. Davies.
We had not the knowledge requisite to prescribe a particular kind of tax, or
its amount, for each place in the country. The Lieutenant Governor had
every facility for doing so in such a way as to meet the varying circumstances
of each place. And till our knowledge on the subject was more certain, and our
.experience greater, it was unadvisable to restrict the' Local Govemment and
take away, in fact, its responsibility. .

With regard to another remark made by the hon’ble member, that he would
make provision. in the Bill for the appointment of committees of various kinds
a-ecor(llng to the size of the municipality and its importance, and would
prescribe rules for electing or appointing the members, and would not leave
those matters to the discretion of the Local Government, the Local Govern-
went, MR. EGErTON thought, was the best judge of the requirements of each
Pplace. Unless a separate enactment was made for -each. place, it would be
lmpractlcnble to provide satisfactorily for the requirements of municipal com-
mittees in towns of various sizes accordmg to their 1mportance under the system
recommended by the Hon’ble Mr. Chapman. - .

With regard to the limit of taxation, and-the provision for popular repre-
sentation,” which the hon’ble member considered necessary, M®. EGERrTON
thought the Local Government, acting “under the general instructions of the
‘Governor General in Council, would make proper provision both for popular
-representation and limiting taxation. ‘I'he control of the Supreme Government
was a most important provision, and would cnable the Government of India
to regulate from time.to time the proceedings of the municipal committees in
all- matters - connected with taxation. 1t was much safer and much more
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convenient that the matter should rest in that way, than that it should be laid

_down now authoritatively in the Act with the limited knowledge we possessed.
'As regards the irritation and discontent to which the Hof’ble Mr. Chapman
referred, Mg, EcertoN had not observed it'in the country to which this Bill
would apply. "In othér parts of the country it might exist ; but he could state

: posxtxvely that no su(,h irritation from excesswe taxation existed in the. country
from which he came. Any discontent or grumbling which might be heard -
arose more from that unwillingness to pay any tax at all, which the inhabitants
of this country as well as other.countries always felt. He did not at all admit
that the statement with regard ‘to irritation being plevalent aud being caused
by mumclpal taxation, was'in any way apphcable to the Panjdb.

“With regard to the proposal to recommit the Bill and postpone its consider-
~ation and to re-enact Act XV of 1867 for another year, MR. EcErTON thought
that, after all the discussions that had taken pla,ce, aftbr the Lieutenant Govecnor
of ‘the Panjéb had been taking a part in fixing the- promlons of the Bill,
and after the long consideration which the Bill had hiad, it would be a waste of
time to recommit the Bill. And he therefore opposed the amendment.

The Hon’ble Mg. STEWART wished to ask a questlon with reference to
clause 8 of section 2 of the Bill. He wished to ask whether that applied to
the extent of excludmv the control.of the Governor General—whether it
barred the interference of the Governor General in Gouncil under section 7.
Suppose the Governor General in Couneil should disapprove of some assessments,

" bye-laws, riiles or recrulatlons which had heretofore heen made,:v-as_it_com-_
petent to the Governor General in Council to disallow the same? W“‘S T

The Hon'ble Mz. HoBuousE said that the intention of clause 8 of section 2,
‘was to provide against the nécessity of issuing new regulations, or against the
risk of there. being some gap of time during which there should be no regu-
lations. Practically speaking, the Government would, he thought, haveé power
'to anoul any regulation found to be injurious. - .

The Hon’ble Mr. STEwWART intended to vote against the ‘amendment.
He had, on a previous occasion, taken the opportumty tosay that, in his opinion,
any legislation for purposes of local or municipal taxation, proposed by the Local
Governnients, shoyld be regarded with.extreme care and rigour; and that the
power of indefinitely taxing the people, even for purposes in therselves
l.ludablo and desirable; should not be lightly committed, or, when committed,
lighitly continued, to any Local Administration. Ard he was still of the same
mind. But he thought he might consistently hold these viéws, and yet feel
justiﬁccl" in sceing this Bill pass. Iesawinitan extl’emely innbortwut qhaliﬁc’t-
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tion, which 'subjected the procecdings of thic Local Government to the rules and
orders of the Governor General in Council. 1o thought that there was a good
deal to be said in favour of fixing a maximum limit-of municipal taxation, and
that, as the I’lesulcnt said at Simla, there was also a good deal to besaid on the
other side of the question ; and belicving, as he did, that the Government of
India was fully alive to the necessity of carefully watching the progress of local
and ‘municipal taxation, belicvi ing also that they would not hesitate to interfero
“when necessary, he felt justified in voting for the Bill.

His Honour 111t LIEUTENANT GOVERNOR said, it would not be for him to
attempt to controvert the argunients of the Hon’ble Mr. Chapman against this
Bill, because the direction T had pointed out as the direction that ought to be

taken in respect to this Bill, was the direction His Honour had himsclf taken
in a similar measure lately passed by the local Council for Bengal. It scemed
to him. that a Bill for municipal pmposes might be of two kinds; first a Bill
laying down broad lines, leaving ‘the Local Government to make rules within those
lines, or a Bill which attempted to define more mluutc]y the constitution of
municipalities, the limits of taxation, the prosecution of nuisances, and -other
details. He believed the human nature which mdxsposed people to pay taxes was

. common to all countries; and you might say, in regard totax-payers in gencral,

and municipal tax-payers in pmtlcular, hit high, hit low, there was no pleasing
them. If a Bill was brought i1 in general terms, they said you should be parti-
cular; if in particular terms, they said you burden us with too many details.

H':Is Hoxour believed there was a good deal of force in the arguments used
by the Hon’ble Mr. Chapman, if you supposed that the Local- Government was
inclined to be oppressive in enforcing the Act. No precaution which you could-
lay down would really- prevent” the Local Government from dding mischief
enough to set’ the céountry in a blaze. Whether you. had a oencxal or particular
Bill, you must assume that the Local Government was inclined to do its duty,
If the Local Government failed to do its duby, the members of that Government
should be tumed out. You selected and trusted the man aud gave him large
powers; and trusted to those powers not being abused. Large powers must be
entrusted to the .Local Government subject to the control of the- GOVLUIOL

" General in Councﬂ The Bill had been considered carefully and long, and by
men who were best acqmmted with the character of the people w |tl| whom
they were dealing.  Secing that municjpalitics had been more successful in the
Panjib than clsewhere; sceing that the Gover nment of the Panyib had not abused
their powers, he was inclined to support the Bill. 1o would rather that this
Bill should be passed, and that some day a more perfect Bill be, if necessary,

brought in for coasideration.
. . . 0
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Hls Hoxour thouvht the remarks of the Hon’ble Mr. Chapman were alittle
exaggemted and he might be permitted to say. that tlie Lon’ble member was _
very particular as reoards any measuro that came from the Panjib. He strain-
ed at a Panjdb gnat-and swallowed a Bombay camel "He asked the Council {o’
accept Bills coming from. Bombay as a' matter of course;. Bills which came
from the Panjib were mmutely criticised. His HONOUR took up ‘a report
lately ‘prepared by his orders, to sec how the matter stood as between Bombay
and other-Provindes. He found that, in the Presidency of Bombay, out: of a
population of fourteen millions, there was 20} ldkhs of municipal taxation; in
the Panjéb, out.of a population of ninetcen millions, only 17} lékhs; in the

North-Western Provinces, out of a population of .thirty millions, only 19}
14khs; and in Bengal, out of a population of slxty-ﬁve millions, only 113 ldkhs.
With these figures it was evident that, in point of municipal taxation, the
Local Government of Bombay had gone far beyond other Governments in the
extent of its municipal taxation. .Heicould not say what powers they had in
Bombay in respect of municipal taxation. He was informed that very many of
the municipalities in Bombay were constituted under’ Act XXVI of 1850."
That was one of the old Acts reoaldmg municipalities, and was gery much .the
same ‘as_the Pan;ﬁb Act. The material differencé between that Act and the
present Bi]l was, thnt 'wherens, in the Act used in Bombay, there were no -

" restrictions on the authority of the Locdl Government, in this Bill the power
of imposing duties was liable to limitation by rules to be-made by the Gover-
nor Genéral in Council. That was a.very important limitation. In other res-
pects: this Bill was on al]-fours with the Act of 1850. The Act of 1850 ‘might -
be introduced in any town or suburb whatever. The only quahﬁca.tlon was,

.that the Commissioner was to be -an inhabitant of the ‘municipality. Then, as
regards the power of taxation, it was absolutely \Vlthout limit, and sometimes.
thie power had béen very seyerely used. There was no maximum «of ‘taxation ;
no limit of assessment ; no definition of nuisance. It seemed to His HoNous,
therefore, that, in Bombay and the N orth-Westérn Provinces, there were Acts
of this sort, and he did not see why we should deny the same thing to the
Panjab, subject to the hmltatlons provided by the Bill. . C .

. Major General the Hon'ble H. W. NorMAN said,. although he could not
say he agreed with a good deal that had fallen from the Hon’ble Mr. Chapman,
he agreed with him as to the expediency of fixing a maximum of taxation for
municipal purposes. GENERAL NorMaN had expressed himself to that effect
when this Bill was" discussed at Simla. In the Select Committee on" the’ Bill,
of which he was a membel, various alterations had been made, both with a’

- view to placing taxation under check, and to limit expendxt\ne from mumclpal
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funds to works of real public utility ; it the Committee did not-seo its way to
fixing an absoluto general limit on the amount of taxation, and, perhaps, the
members did not all agree in the propricty of such a measure. If Lo (MAJOR
GENERAL NorMAN) had, at that time, secn the Bengal Municipal Bill, he would
have urged the Committee to adopt the plan of limitation therein contained.
He could not admit tlmt it would be at all true that, eyen in the Panjib, some
limit of taxation would not be desirable. He knew that, in one or two- cases,
the taxes were high. This he understood, arose from octrm-dutxes, which had
in some degree assumed the shape of transit-dutics contrary to-rule. Possibly,
if a maximum of taxation had been fixed, there would have been no resort to
such duties. On the whole, however, he would now leave the matter in the -
hands of the Local Government, subject to interference if found necessary by
the Government of India, and he would not support the proposal to re-commit
the Bill.

The Hon’ble MRr. Erwts considered the observations of - the hon’ble
mover of the amendment had been sufficiently met by the speeches of the
hon’[)le' members who had followed him. He would take leave, however, to
demur to the accusation of His Honour the Lientcnant Gevernor,”who had
charged the Bombay Government with exaction in the matter of municipal .
taxation. For the-charge was founded on figures which did not afford a pro-
per basis for forming a judgment. His Honour took the figures of the whole
population, and then showed from them the incidence of municipal taxation.
Whereas. it was evident that he should have brought figures to show the
number of inhabitauts in the places where municipal taxation was levied, and
then the Council would have been able to compare the incidence and the
extent of such taxation in the several provinces.: But it was no proof of the
heavy incidence of taxation to show that ‘the taxation was heavy in proportion
to the number of inhabitants of the whole province, these figures including
the agricultural classcs, and others not resident within the limits of muni-
cipalities. ‘

With regard to the ohservations of the’ Hon’ble Mr. Chapman, the only
point ~which réquired an’ expression of opinion from MR. ErrLis was
Mr. Ghapm'l.ns objection to the scheme of the Bill for levying taxes, and
his demand’ that wo should recast the Bill for the purpose of. specifying the
sources of taxation. Mr. ErLis considered the procedure of the Bill in
 every way pxeferablo to such a course. This Council was not the hest tribunal
to consider the details appropriate in the distant Panjib, and he was quite
certain that the Local Goveinment, subjeet to the control whicl was put on it
under the provisions of the Bill, was a much better judge of the varying
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" circumstances of the Panjib towns and cities, and of the varying modes of
taxatlon which would suit those cirgumstances. His-Honour the Licutenant
Governor *of Bengal had in a recent Bill, adopted a different course of pro-
ceedmg, and in-that Bill had set forth, in great det'ul a vmlety of modes of
taxu.txon—-

[His Bxcellency THE PRESIDENT observed tha{: the hon’ble member could
- not allude to the pr ovisions of a Bill which was not before the Councll ]

The Hon’ble Mr. Ernis resumed—He merely wished to say tlfat such
details might be desirable in the law-loving Province of Bengal, but were most
undesu‘afble in the differently constifuted Province of the Pa.n]b.b ‘and thercfore
the reference made liy the Lon’ble movdr of the amendment to the provisions

of the Bengal Bill seemed wholly 1n'1pp10puate He would vote against the
amendment; . ‘

The. Hon'ble Mzn. Hopmoyse had read the proceedings in- connec-
tion witlr the Panjib Municipal ‘Acts from beginning to end, and they left on
his mind the impression that we ought not .to discuss the matter further.
- When "the Bill was first introduced, it was keenly opposed and vigour-
_ ously debated. All the arguments wero set forth which the Hon’ble Mr.
Chapman had adduced to-day—the dangex of municipdl taxation, and the
danger of "giving too- much -discretion to the Local Government; but,.
before the Act.-was passed, every member of the Council was convinced that
it ought to'pass. It was shown that the Panjéb authorities had been establish-
ing municipalities without any law; that they had been attended with great—
success; and that tliey should now be allowed to proceed according to law.
~ The Bill was passed. with the expression of Lord Lairence’s opinion that it
.should be passed for five years, and if there was"discontent, he said we should
hear an outery. The five years had: gone, and another year to boot. There .
had been no outery. On the contrary, the experience of the Govern-
ment of .the Panjdb ‘was, that the working of these municipalities had been
very sucessful, and there, was not a scrap of evidence to the contrary. If’
we were now proposing to enlarge the powers previously given, we ought to
discuss the matter over again ; but we were not énlarging those powers. With
one slwht exceptlon, the alterations were all in the direction of greater caution,
In section 4, there was a clause by which notice must be given of the inten-
tion to extend the Act to any town, and provision was made for objections
to such extension. In section 6, there was a limitatjon of" the number.
of official members; not less than °two-fifths must be persons other

than salaried officers of Government. . In section 7, which provided for
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the subject of taxation in relation to. both persons and things, there was
a provision that the Government should: give notico of its intention to
impose certain .taxes, and a provision for the hearing of objections to
such faxation. In one scction' (11), wo dealt with the subject of cxpen-
“diture for works of local 1mp10vemont Thoe wvords “local improvement” were
" expunged on the motion of General Norman, with the object . that the funds
should be expended only on works of utility, and that the Act should not
" contain expressions which might cover expenses on mero ornament. By section
6, again, the Supreme Government had power to make rules under which the
Local Government was to act, a restriction which was not to be found-in the
existing Act. The only provision enlarging powers.was one which gavé a
right of entry on private premises to abate nuisances. With this exception,
every alteration had been made in the direction of caution, and he thought
the Council might most safely entrust the working of this Bill to the Exccutlvc
Government.

The Hon’ble Sir Ricnarp TEMPLE said that, having served as a member of
the Commiittee on this Bill, and also in justice to the Local Government of the
- Panjdb, he felt it.his ‘duty ‘to make a few observations. Inm eifect, this Bill
merely continued, with additional reservations, a power long enjoyed. These’
-municipal taxes in the Panjib had lasted now for many years, and we had actual
experience of them, and that experience had been eminently satisfactory. His
,hon’ble fnend Mxr. Chapman, might think otherwise; but Sir RicEARD TEMPLE
‘believed it would be impossible to prodace the slightest evidence to prove that
these taxes had worked otherwise than with entire satisfaction. We had ob.
tained practical experience, and that test was entirely in favour of the Bill.
As to discontent, he belicved that the hon’ble member in ¢harge of the Bill had
" given a correct account of the state of things in that respect. It was to be
remembered that, originally, in the Panj4b cities, there were various direct taxes
levied for municipal purposes. That did give cause for local discontent. e
spoke.of times w ithin the recollection of one or two members of this Council.
Afterwards, in suppression of the direct llouse-t'mx, indirect octroi-duties were
imposed ; and he believed that in no part of India had such an amount been
raised for so long a period, with such absolute content as those duties. They
gave great satisfaction wherever they w erc introduced. And although he copld
not claim such recent knowledge of the Panjib as his hon’ble friend Mr,
Egerton, yet he once knew those people well, and he was still acquainted with
the principal Nativesin that part of the country, and, to the best of his belief,
the people were quite contented. The system was now to be further regulated
by this Bill. '
P
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The main point to. which his hon’ble friend Mr. Chapman objected was the
question of taxation. The point was 'thoroughly considered by the Committee,
and they ‘arrived ‘at the conclusion that it would bg impossible for: the Council .
to legislate satlsfactonly in detail. Any regulation which should :prescribe the
details ‘of taxation must provide certain general schedules the effect of which
.would never be the same in any two cities. The articles of tariff would not be
‘the same. ' If we were to take that course,-as the Act niuist comprise all rouni- -
’clpahtles, it must have a schedule comprising all the articles imported or intro--
duced into every town in the Panjéb. It would be a very -long and compli-
cated schedule. ' If such a schedule was to be tacked on to the Bill, the Local
Government, in its exeoutive capacity, must exercisé immense discretion in’
seleoting the articles for taxation in each.particular place. It must proceed to.
make a special tariff for every single town. It must exercise the very widest
discretion, in fact the very kmd of discretion to which the hon’ble member
" objected. - Therefore, it would be ‘better not to attempt in this Council to frame
such a schedule.

. Tlnen as to the kinds of taxation. In some towns they mlght select a low
rate oh'a large number of articles ; in others’ a ‘high" rate on a small number,
Then in some towns there was no such thing as an ad valorem duty. If a rate
of duty was fixed by the Bill, it would be, say, five or-ten per cent. ad valorem. -
But ad valorem duties were not known in’ muny towns, at least in respect of
many articles. Every tax was not levied, as in the Custows, by an ad valorem
duty ; but in some cases the duty was levied at so much per load. It would .
require local enquiries in-every single town as to what the rates per man-Joad,
per donkey-load, or per cart-load, was equivalent to the ad valorem duty. So that,

" if this Bijll prescribed the rates of tax, it must be some high ad valorem rate,
which would be liable to modification by the Local Government in every city.
There, again, would be an immense dlscretlon permitted to the Local Govern-
ment. Thereforé his distinct answer to the hon’ble Mr. Chapman’s objection
was this,~—if you objected to any discretion being allowed, you must permit such
discretion by prescribing a geneml ad. valorem rate of duty in a very. extensive
schedule. 8o that Sir RicEArD TEMPLE hoped he made it in some degree clear.
to the Council that, it would be in the nature of the case impossible. to avoxd
glvmg a dleeretlon to the Local Government.,

Then, he undelstood his hon’ble frlend to ob]ect that they were not.im-
porting more conditions regarding the appointment of members of Committees,
" He lndlcated that such appomtments ~ought to be made by the pegple, who
should nominate their own upu,sentahves

P )
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’ble MR. OHAPMAN 1ema1ked thet he dld not make that obJec-

S da g Saelatds

At [’J.'he Hon ble Mz. OHAPMAN explamed that wvhat he said x;'as that in order
® to-make the arbitrary chalacter of 1thé: “Bill complete, the Jumsdlctlon of - the
_Cowts should not have been adm1tted at all, but that the Bill had not gone to.

’ﬂl .extant and the ‘acts of ‘the Oomnuttee were - liabls to be’ blouO‘ht w1thm
_i;he cogmzance of the Courts. | He had said that-he considered thls concesswn
Jiad been“a gocd deal quahﬁed by the fact that, under the rules, all 3ud1cm1
officers irere themselves mCmbers of 'the. Oommlttee ‘and, consequently, Would

A4 ‘

llave to ad;udmate on their: own acts] T s R gt

b )’l‘l'le Hon ble S1r RICHARD TEMPLE resumed—But the-hon’ble meémbei re. -
allked in.a tone of seriousness, mgardmg the.fact that all the European ofﬁcers
| of the district would be’ bound 10 sérve on these Gommlttees, notw1thsta,nd1ng
j‘hl‘l??t they would be the wvery persons. o decnle on dlsputes between these Com-
mlttees 'md the people \vho had the Comnnttees in ouler : That was the

inlléins of pubhe rlght 'md order were themst‘lves memLers P '[’Lat was the 1'(3‘11
bubstzmee of *he hon’ble 1membei's objection. If he dld not mean° that SIR
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7 Would suppose “from iﬂief_. tenor ~of -the

f}nt state of llunos .was. a nccessarv scqncnce of the qu{ém“bf admmmtrahon
in the- Panjib. Iu other parts-of the counhy ﬂxe ]udlclal oﬁicer

 from the administrative officers.: '

zmd admmlstmtwe c&n’uolsm one.

ar
> Tt e i e X U
control x\ould not be strict - and ng1d. ) SIR RICHARD TEAPLE 'WOGI(I ;a.pp al té

the” Resolutmn passed by the' Govemment of - Tndia in- 1868, which jivas.

carefully elaborated - by some’ membe1s -of - Goveinment still” present, as: ®
proof of the stnct and comprehenswe supervlsmn exercised by the Supremo -

Government “".’I‘he Cover men1L of - Indwa Thad- every motlve for. exercising a°
stnct supernslon for if. the Local Govemments were 1rrespon51ble in Mhe: "

nntter of mumcqul td‘:‘\tlc’l, such taxation’ mwht serlously interfere w1th, '

many soul‘ces of Jmperml revenue :‘and e beheved he might .confidently say .
tﬂ‘lt neither the plesent Financial- *ldmmlstratxon, nor. thdse who succedded him, -
w uld acqulesce m that, .. On all tnese consxderatmns, he hoped the Councll
Would negatlve the amendment

\;..',. : 5 ‘--‘4‘."'-,. = e

HIS '_Dxcellency THE PRESIDENT said : - Th]a questlon las been 50 fully
dlscussed by the Ooun(ul th% 1 have httle to say upon i v s e L4 ‘_ "

i

. Some’ minor pom’rs may, T thmk be nut aside, namely, the ob;e(,tlons
raised by tlie hon’ble member to the two last paragraphs of - the second clause,.
which mmply confirm the action taken under .the former.Acts which will LL

" repealed by thoe Bill; and also his apprehension - lest persons unconnected with*

the’ mumclp;yhhes ‘should: be p‘iacydwupou “the WIumclpal Comm]t%ees. - I.ain

®
o

»
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glad to have the opportunity-of mentioning that, during my recent visit to the
Panjib, I received from the Licutonant Governor and other officers assurances
that the Native members of the Municipal Committces had performed their
duties with zcal and intelligence, and had been of great assistance to the Gov-
ernment.

“The rcal question raised by the hon’ble meinber is whether it is more
wise to include in this Bill definitions of taxes, and limitations as to amounts
which shall be levied, than to. leave these particulars to the Maunicipal Com-
mittees, subject to thé approval of the Local Government and to the sanction
of the Government of India, after due notice has been given to the people, and
they have had an opportunity of expressing their opinions upon any tax which
the Municipal Committee desires to levy. The cig‘cumstn.ncés of places in
India to which municipal institutions are applied, are very different, especially
in the Panjab. It is impossible, for example, to conceive two places more dif--
ferently situated in respect to munjcipal taxation than Simla, on the one hand,
and ‘Amritsar on the other. It scems to me that the Legislative Council have
adopted a wise course by not laying down any rigid rules in this Bill. More-
over, it must be clear to those members of the Legislative Council who were
not present during the discussions ¥hich took place on this Bill in the course
of last year, after the explanations which have been given by my hon’ble
friend, Mr. Hobhouse, that, in several important alterations of the present law,
which bave been 'made in this Bill, the Legislative Council have carefully con-
sidered the responsibility that rested upon them, and have not entrusted too large
powers, either to the Commlttees, or to the Loca.l Government, in respect to

taxatlon

«I can assure the Council that the importance of watclnng over local and
municipal taxatlon is fully recognised by the Government of Tndia.

“The responslbﬂlty for all taxation in India, whether local or imperial,
must, in my opinion, rest, in the main, upon the Government of India, and,
accordingly; the seventh clause of this Bill was introduced for the express pur-
pose of giving to the Government of India full power to direct ard contml the

- action of the Government of the Panjib in this matter.

« T wish to say, in conclusion, "that the powers which the Government of
the Panjdib have for some ycars now possessed in respect to municipalities, have,.
in my opinion, been wiscly und carcfully ecxercised, and I have not heard from
any quarter any serious remonstrances against, or objections to, the system of
municipal taxation which now prevails in the Panjib, excepting in one solitary

instance.
Q
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- ¢ Bo far as I am able to judge, the octroi, by which almost all of the muni-
cipai taxation in the Panjib is. raised, is in accmdance with ﬂ)e feelings of
the people :

.

. * éMhe Gm;ernment will, however, have to take care that the octroi does not
degenemte info a tr'mmt-duty ; and I know that the Lieutenant Governor of
the Pan]éb is fully alive to tlns necessxtv .

£ I hope that the expression of opinion wluch has been given to-day by the
'members of the Oouncil will satisfy the hon’ble member, that the Bill has
" already been' carefully considered, and that-he Wﬂl not think it necessary t0'
“press his amendment.”’ A' .

The Hon’ble M. CHAPMAN said—* My Lord, as I see the general sense of
the Council is against my amendment, it isnot my intention to.notice, in any de-
tail, the arguments that have been advanced against it. I wish, however, to set
myself right on one or two points. In the first place, when Ialluded to the dis-
content that local and municipal taxes had evoked, I did not'mean to refer so
. much to the excessive amount of these burthens as to their fluctuating and
ever-varying character. The people never know what to expect next, and are
kept in a constant state of hasassing doubt and uncertainty. It seems to me,
therefore, most, necessary that the principle on which, and the extent to which,
taxation of this kind should be resorted to, ought to be precisely laid down in
the law, and not left to the will and caprice of the persons in a,uthonty for the .
time being. Take, for instance, a house-tax. .Some authorities may. consider
" this the fairest and best means of raising a municipal revenue; but surelrlt"":
is advisable to place some ‘limit on the lengths-to which they may Pproceed,
by fixing & maximum rating, This principle of limitation and specification -
of amount is recognised in every law that I am acquainted with; for
‘example, in those authorising the levy of tolls of fees for the maintenance of

ca.ttle-pounds and the like, and I cannot see why it should be set as1de in
the prbsent Bill. -

T« From the remarks that have fallen from some of my hon’ble friends, it
would seem “that they consider I have taken upon myself to sit in judgment
on the Panjib administration. It would have been highly unbecoming and
improper of me if I had done so, and I'beg most distinctly to dlsclaLm the
. 1mputa.t10n Excellent and vigorous as the Government of the Panjib no
doubt is, it seems to me that I have a perfect right to express my opinion,
that it should be guided in the important matters under discussion by law rather
than by rules. However honest and excellent the intentions of a Government
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may be, I beliéve it is impossiblo for it to excrcise the same. check over its
officials by rules as by. laws

« Next, His Uonom the Licntenant Govern nor has twitted me with the .
short-commgs of the Bombay Government in rcsp(-ct to municipal admmlsh ation,
and has pointed out tlnt in the Presidency, Act XXVI of 11850, conferring as
it does the most vague and in definito powers, is still the only law we have on
the subject. "I nced hardly say that, occupying as I do a subordinate position
under that Government, I am not answerable for all its sins and shor t;comlllos H
but I may state that the subject has not been lost sight of, and that a very
carefully prepared measure for regulating our municipalities on the principles
which I have endeavoured to advocate, has, for some time past, beon under the
consideration of-the Bombay Government. One of niy main reasons for beg-
ging the Council would not deal with this Bill in a final way was, because I
think it highly expedient that they should have the benefit of the experience
and knowledgé that would be derivable from the Bengal and Bombay Bills.

© «Tt is not my intention to trespass at this late hour any longer on the
time of the Council. It really scems to me that it would be quite as well, in-
stead of the present comparatively long Bill, to pass a brief law somewhat to
this effect :—*¢ Whereas it is expedient to invest, upder such rules as the Gov-
ernment of India may from time to time approve, the Lieutenant Governor of
thé Panjab with full power to raise municipal taxes and to provide for munici-
pal administration, power to this effect is hereby conferred on the said Licute-
nant Governor.! I am surea brief Act will meet with the approval of the learn-
ed Secretary, who is so de51rous to compress the statute-book into the smallest

_possible compass.”

" The amendment was, by leave, withdrawn.

The Hon’ble Mr. Erris moved—

¢ That in section 12, line 3, after the word “sum, * the following words be mserted “ not
exceeding one-hn\f the revenue raised.” .

Also that, in the same section, line 5, for the word « establishment,” be substituted ﬂxe
word ¢ employed on Town duty.” .o

The object of his. amendment was to put -some limitation on the de-
mand on Municipal Funds for Police purposes. Ample check had been
provided in respeet of taxation, and of all other matters treated of -in the
Bill. -But in respect' of this one item there was.no check. Absolute power )
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" was given to the Government’ to- take the whole proceeds of the taxes of
any municipality for the purpose of maintaining the Police; not only for the
town Police, hut to pay the Police- statloned in the toivn, but employed on
duties o,ltogether beyond the. limits of the municipality, The object of the
amendments was' fo lay down by law some limit to the proportion of funds
to be expended for Police. The only objection that he could .anticipate to the
first of the smendments, namely, that the maximum amount should not be -
more than one-half, was the general objection that, by prescribing a maximum,
you induced the working up to that maximum, and induced the levying of
much taxation that was not wanted. That was & reasonable objection. to
prescribe a maximum of taxation-when the decision rested with municipal
bodies, but was hardly applicable to.the Local Government ; for it was hardly -
" probable that they could ‘mistake a prohibition to take more than a certain
proportion to be an indication to work up to that proportion. A second objec-
tion might be taken, that it was possible that the Government would insist
upon taxation being raised to a sufficient amount to produce double the
sum required for Police. He believed they would rather find that placing a
limit would induce the adoption of wholesome econoiny, as it would make the
Government enquire whether, with such a large proportion as one-half  the
proceeds of municipal taxation devoted to the maintenance of Police, there was
not a superabundance of “Police; and further, if the Local Government as-
certained that the puyment on accounf of Police was mot in' excess. of the
wants of the town, and that the town was sufficiently taxed, it would probably
bo deemed wrong to fix such a large proportion, and a doﬁtmnioliol}ee—
. purposes would thed be assigned from the grant for " Provincial services_
Other courses than additional taxation would thus be suggested to the Govern.

- ment in the event of the proportion of one-half being found insufficient for the
maintenance of municipal Police.

The second amendment was little more than a verbal one. Mk."ELLIs,
canceived that it was never intended that municipalities should be calléd upon to
pay for anything move than the town Police. In some parts of the country, it
- was the custom to station, in large towns, a considerable body of Police with

highly paid officers required for the care of the district around the: town.

. Where that was the custom, the wording of the Act might have an injurious
eflect, inasmuch as the municipality might be called upon to contribute to the
maintenance of Police which were not requned for the town. The Second
amendment would restrict the contribution to the mamtenance of Police re-
quired for the town. n
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The Hon’ble M. INGL1s hoped the amendment to limit the amount that °
might be spent on the Polico of any town to onc-half the sum raised under the
Act would not be carried, as he was certain it would only do mischicf.

It was lmpossﬂ)lo to lay down any rule rch‘uhtmfr the proportion 'rhe cost of
the Police of any-town should bear to tho total income received by the
'mumelpahty -In large, opulent, comp'wtly biilt towns, the cost of the Police
employed was probably not more than fifteen or twenty per cent. of theincome
raised by local taxation; whilé, in other towns, to which the Act might be
extended with the solo object of raising a sum sufficient to pay for the Police
employed in them by some of the taxes leviable under it more in accordance with
the feelings of the people than a Louse-tax, there was perhaps no surplus -left.
The result in theso cases, if the Fon’ble M. L‘llls amendment were carried,
would be to compel the Local Government to doublo the. taxation already
lmposed on such places, in order to obtain a surplus which nobody wanted.

The number and cost of the Polico requir ed for any town was a matter
which should be left entirely to the discretion of the Local Government.

The Hon’ble Mr. EcERTON quite concurred with what had fallen from the
Hon’ble Mr. Inglis. The Act would be introduced in many places merely for
" the purpose of raising money for Police purposes. It was the only Act which
empowered the Local Government to raise money by rates and taxes for such
purposes, and it was. desirable to keep it fr ¢e from any restriction of such kind
as would lead to inconvenience in that respect The Local Government was
not inclined to take advantage of the provisions of the Act in any such way
as was anticipated by the amendment. . There was no wish to apply the funds
raised for paying the Police of towns for the maintenance of Police not belong- .
ing to the town. The provisions of the Bill were sufficient to prevent mis- '
apphcatlon of funds in this respect as in any other case. And ‘it would not be
possible to apply funds raised for Police purposes in the town to the main.
tenance of Police not employed in the town. Tor these reasons he cops1dcrcd
it.unnecessary, either to fix the maximum sum to be devoted to the mainte-
_ nance of Police, or to pronde that the Police so mamt‘u.ned should be employed
solely in the town.

His Honour TOE LIEUT]_BNANT—GOVERNOR agreed with what had been
stated, that there were some towns, in which the municipal taxation was solely, '
or- almost solely, for the maintenance of Polica ; and if in such towns we had
to raise rupees one hundred for Police, it was bard that we should bc obl:ged to’
rmse rupees one hundred for othe1 purposes.

13
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Tho Hon’ble Mn Ervs obsewcd that he did-notsay that the same pm.
centage should bo taken in all plates.. He wished to fix a maximum, so_that
Government should not, under the pretext of creating municipalities, raiso

money melely for Police purposes. It was stated by the Hon'ble Mr. Inglis.

that this was another'mode of doing what was done by the old Clinukiddrf Act
rather than that Act should be revised.. If it was desired to legislate for
village Police, let a new Chaukfddrf Act be passed, but the present Bill was bne

for forming municipalities.  What Mkr. Erris considered to be the meaning of -

tliis clause was, to give power to contribute municipal funds for the mainte-
nance of tlie District Police stationed within municipal limits for town duty,
and it was in that spirit that he wished to limit its operation. _ If he was wrong

the Hou’ble Member in charge of the Legislative Dep:utment would com'ect '

him. e must say that, i mspect of Pohce, there had been a pressure put on °

mumclp'lhtles in some provinces toan extent far beyond what was necessary
or just. . It was to check this injustice that he proposed the amendments, and
he would press their adoption. . :

The first amendment ‘was put and negatived.

The Hon’ble Mr. ELuis observed, with refe1ence to his second amendment

that the count1y was palcolled out into Police-stations. ‘There werp stations -
for the Police' of towns, and stations’for Police entertained for the prevention.

of crime in the rural districts around those’ statlons These. latter stations were

situated-in large towns, and, according to, the wording of the Act, the Pohcei

establishment in a town would embracé Police employed i duties outside of
the town, and therefore he proposed to add the words * emploved on town
duty,” to show that Police stationed in a town, but employed outside of the
: tpwn, were not to be maintained from municipal funds.

"+ The Hon’ble Mr. EGERTON explained that the1e were two beparate estab-
llsﬁments of Police staticned i in some towns; onc was the Police of the district,
the other the Polico of the town. But the District Police were not paid from
. municipal funds. They werc quite separate ; there were two stations and two
sets of Police, and they were very frequently under the éontrol of one and the
samb, officer. They were to some extent mingled, but there was no such mis.

appropriation of municipal funds as the Hon’blo Mr, Ellis had supposed. Mg,

EcerroN thought it would be highly inconvenient to limit the employment of
the Police of any town to that town, On the occurrence of a disturbance, you
might require to transfer "large bodies of Police from one town to another ;

- whereas tho proposéd amendment would ordinarily prevent the employment of
the Police of a town in any place beyond the limits of that town.
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His Honoul; THE LIEUTENANT GOVERNOR observed that the practice wasas
had been suggested by the Hon’ble Mr. Egerton, and le thought it would be a
great abuse of power if. there were any other practice.

‘The second aniendment, was put and negatived.

Tho Motion that the Bill be passed was then put and agreed to.

LAND REVENUE (NORTH-WESTERN PROVINCES) BILL.

The Hon’blo Mr. INeLIs movéd that the Bill to consolidate and amend
the law. 1clatmo' to land-revenue in the North-Western Provinces of Bengal be
referred to o Select-Committee with instructions to report in six wecks He
said :—* My Lord, this Bill has, since its introduction last April by tlie Hon’ble
* Mr. Stephen, been carefully considercd by the Government of the North-West
Provinces. Some alteration in the arrangement of the chapters is suggested ; the
addition of some scctions embodying the provisions of certain Regulations, in-
advertently omitted from the repealing schedule of the original Bill, is pro-
poséd; and somo changes in the existing law, which I shall now proceed to
notice, are recommended.

“The most inipoi'tant changes suggested are in the chapters relating to
Settlement. It being recomniended that power should be given to Settlement
Officers to determinethe classes to which tenants belong; and the rent payable by
them according to their class; the order passed by the Settlement Officer in such -
cases being made appealable to the Revenue authorities instead of the Civil Court;
and, also, that tenants cultivating land in an estate in which they formelly pos-
sedsed the proprietary right should be recognized as a separate class of occupancy
tenants, with rights and puvxleﬂes supeum to tenants who may have acquired,
a right of occupancy by prescription under section 6 of Act X of 1859.

«] w111, with your Lordship’s perm1ss1on,1ead an extmct from a Notp record-
ed by the Hon’ble Sir William Muir last July, on the rights and position .of
these ex-propuetm y cultivators.. He says:— -~ .

«¢Tn the draft Bill now before Government for amending the cht Law of the North-
Western Provinges, the Board of Revenue have introduced a new provision (paxagraphs 5,20 and
21); recognizing ex-proprietary tepants as a privileged class, whose rent should not be liable to ’
cnhnncemcnt excepting at revision of settlement, and then only at a privileged rate.

“¢2. T am in favour of such a plovxsmn on grounds of strong expediency and even of
justice.
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“eg, Ex-propnetary cultwa.tors are descnbed in paragraphs 126 to 185 of Directions to
Sattlement. Qfficers ; they may hxwo lost their rights in any of the following xyn.ys —

«eq, Fn'st tlxey may have been reduced to the position of cultivators by reason ‘of their
L _F‘-p‘_opmm’ cultivators estate having been sold for arrears of revenye. -Itwas held by Mr.
by reason of rovenue sales. Thomason that the effect of such a sale was the Joss of proprietary -
" rights only. “If they wero cultivators also,” he &ays, the ex-proprie- :
tors “retam their’rights in that character, and, as regards their own or seer land, are entitled to
Divections to 8 ”k;m ¢ oft- 10l at fixed rates.” Butno very definite rule is lnid down as to
* cors, paragraph 132. what these ¢fixed rates” should be. They are “liable to an equitable
. . ad;ustment of the rent; if it was before too low, and should be
made to pa_y the same that other non-proprietary cultivators in the neno‘hbourhood of the same
class pay for similar land.”" The ad_]nstment is admitted to be difficnlt, and- recourse is recom-
mended to a jury. The resalt pmctwn]ly bas been, I belleve, that this class (unless too strong
for the auction purchaser) hasfallen to the ordinary level of the heredltary cultivator, who holds
merely in virtue of o twelve years’ prescrnptlon

“«p, Tlm result of a salo in execution of decree of court, on the other hand, was held by
1L—Ex-proprietary enltivators Mr. Thomason to extinguish all.rights, both cultivating and pro-
by teason of sale In execution of ‘prietary. The ex-proprietor *then becomes a mere tenant-at:will,
deictee of court. .
. and is liable to be entirely ejected from his land; » he can ‘scquiré
“new, rights only by contract or a new prescnptmn Herein lies the sting of the sale-law,
- and its m'\pphcabxhty to the habits and circumstances of . Upper
India. The n:nmedmte possessioi of the land, as a rule, is not
chnnged The ex-proprietors cling to their anceatral acres ; they have in fact nowhrere else to go;
. no other employment to take up. They remain as cultivators with all-the traditions of their -
" ownership; and every infringement of their position by the new proprietor embitters them
against him, and ngmnst the British Government to which they trace their fall. In Oudh,
when proprietors were ousted, or, when they parted voluntaxily with their right to contract with
Government} they retained, either tacitly or by agreement, their seer or Khudkaskt Tand < If
some arrangement of this kind had been recognized in case of sale under decree, it would have
mollified the hardship of the ex:proprietor’s new position. And I believe it might have been
done on the pnnelple that, by the custom of the country, the cultwntmg title is not saleable ; and
that what is sold is yherefore the tltle to proprietary mahagement and profits, not’ the rightsand
privileges of cultivating tenancy.

Tdidem para: 182,

“‘6 As it is, the state of the law and the action of our courts have thrown the new pro-
prietors and the old cultivating communities into a bitter antagonism, which ends too often in
riot and bloodshed, Mr. A. Colvm writes ;—

“¢Thero are villages here, within sixteen miles of the table at which Tam wnt.mg, where it

‘is as much as the auction purchaser’s life is worth to show his face unattended by a rabble of
cudgellers. He may sue his tenants and obtain decrees for enhanced rents; but payment of

these rents he will ot get. A long series of struggles, commencing in our courts, marked in

their progress certainly by affrays, and very probably ending in murder, may possibly lead him

at length to the position of an English proprietor. But in defence of their old rates; "the
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Brihman, or Réjpat, or Syyad community, ignorant of political cconomy, and mindful only of
the traditions which record the origin and terms of their holding, will risk property aud- life
itself.”” . . (Memorandum on revision of Land Revenue Scttlements, by Mtr. A. Colvin, 1872,
page 114.)
¢ o« ¢ Ex-proprictors reduced to the grade of eyltivators by the voluntary sale of their
. estates, may be very similar in condition {o Class II.  They may
N NL—Fx proprictors reduced 1, ve been caught in the meshes of the money-lender.  Under the
y ry Y he
Nitive system, they would have been respousible only in their
persons and their personal property,—their tenure would never have been thought of ns a trans-
ferable asset. Land being now invested with a saleable value, their evil fortune prompls them,
pethaps, first to mortgage their fields under & rash deed of conditional rale; then they prefer
to complote the transaction by a voluntary sale, rather than run the chance of 3 smaller price
at a public auction. With the sale, goes the entive right, both eultivating and proprictary. It
is scldom that the seller has the-foresight to stipulate for the retention of his holding at
favourable rates, or at any rate at all.  And the general result will often not be very dilFerent

from that of an enforced sale.’

* . * * * ® * * . % .ow *

“€13. WWhatever reasons there may be, in the abstraet, for creating or maintaining privi-
leges in respect of the above classes, or of any one or more of them, these are strengthened

by the experience of recent years.
¢ €14. The history of rent in these provinees has been sketched by Mr. A. Colvin with
much research and ability in his recent treatise on the Revision of Scttlements. His position
is that, what, with us,are “rent-rates,” were, under the systems preceding us, strictly revenne.
rates, determinable by custom, or otherwise, at discretion, by Government ageney ; the head of
the community or other person contracting with Government heing remuncrated by land or by
a drawback. Originally, in these provinees, rent continued during the thirty years’ settlement
to be singularly stationary. But new influences arc at work. Prices have risen, and rent is be-
giming slowly to respond: in so far as the rise is the legitimate result of enhanced prices, and
no more, the old classes of cultivators have nothing to complain of,—the increased rent
representing simply the increased value of the share of the produce which wounld otherwise have
goue to Government. But there are other canses.  Act X, 1859, affords a ready and effective
machinery for enhancement, where there was none before. The new setilements, so soon as
t.he.y are completed, become the signal for enhancement-operations.  Wherever the revenne ig
raised, there the people (true to the old- tradilion of revonue-ventals) arrange for a correspond-
ing rise in their rents. : . .
«¢15. Now, so far as regards the non-privileged classes,—those whose tradition fail to
connect them with an original interest in the soil,= the process may be left to work itself to an
equilibrium, and the proprictors to push their cliims to the utmost. The modern Muurasi,
whose right of occupancy rests on tlie simple preseription of a twelve years’ tenancy, may bLe
left to fight his battle with the proprictor. But to leave those whose traditions do connect

them with the soil at the mercy of the new proprietors, backed by the force of law, will bo to
s .
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permit n sfato of things neither just to them nor consistent with the peace of the country.
I cannot do better than quoto here Mr. Colvin’s conclusions :—

¢ ¢ If the Government raises its demand on the land, the proprictor can only recoup him-
sclf by raising his demand for rent. But if the view Ihave taken of the original nature of
what we call his rents is corrcet, what docs this process of raising them entail? It entails
a long and bitter struggle between those whom we have made full proprictors, vesting
them with powers which none but the Government ever claimed before, and those who
believe themselves to be the original occupants of the land.- The power of the Govern-
ment, and the strength of its Courts, must he on the side of the unpopular cause. The
process of mi.sing rents introduces and forces into activity a new and most dangerous element
of discord. Tho extent of the change which we introduced into the tenure of land will only
be fully known when the proprictors commence to use wmore frecly the powers we have given into
their hands.” Not only those to whom, at cession or conquest, we gave proprictary rights, but
the hundreds who, by sale or mortgage, have since acquived them, will attempt, each in his own
way, nnd each with varying success, to destroy the old traditional rates.” Page 120.

“¢16. Andagain; °

¢ The political aspect of the question does not come within the scope of this paper. But I
-may repeat, in concluding, that, in the new agency we have iutroduced, namely, the newly acquired
power of our proprictors to enhance their rents, which we have scen so sturdily combated by
Mr. Bird, there lie very seriqus elements of social discord and agrarian discontent. Iy has been
my object to show why, during the last scttlement, that power was very little understood. The
Rent Law of 1859 first brought it to the immediate notice of those whom we have recognised
as proprietors. The progress of tho country and the revision of settlements have forced” the
power into nctive use. We are now, for the first tiine, fairly watching its effects ; and under the
guise of adjusting rents, I belicve we are introducing what is little less than a revolution into
tho sfatus of n large scction of the agricultural Lody. For the present, doubtless,. Act X of
1859 is not largely used by proprietors to raise rents independently of Government pressure but
mainly as an indispensable and necessary ecémplement to the authority exercised by Governmnent
in periodieally enhancing its revenue. But this is for the present only. The proprictary body
have been given the power, and, more recently they have been taught its ndvmntagés. Under
former Governments, the interests of the proprietary and the mere cultivators were identical,
Now they are directly antagonistic. We have an apparent increase in the siumber of tenants
in whom we have recognized rights of océupancy; but, in rdality, a violent attack on the only
security by which they hold. IWe have abandoned the exercise of a direct control over the

land-rates : and while deriving larger revenues therefrom, can reach them only by inviting
proprictors to drag their tenants into Court.  * °

The remedy certainly does not liein merely enhancing the revenue on the landlords but,
I Lelieve, in recognizing the historical aspect of these so-called rents. The remedy “;ill b;
found in arranging, at time of settlement, for the fair and full valuation of rents, not by law
Cowrts and vain fsrmula of cnhancement, but the only officer competent to do it, the
Scttlement Officer, who stauds to-day in the place of Akbar’s Amil, and who has, to guide’him
a mass of data which he only can effectively handle. During the term of seltlement, tln;‘
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rents so fixed I would, with certain exceptions, maintain. A far larger revenue would be gained
with a smaller amount of heart-burning. The treasury \voum be satisfied, and the people more
content.” Ibid, page 130. .
* * * * * * . * ) * .
¢« ¢ 19, d cannot conceive that any impartial person will oppose the protection of these classes
as an infringement of the rights of the proprictor. The State has always held itself at liberty to
restrain the zamindir for the benefit of the tenants. No absolute and exelusive right in the
zamfindér has ever been admitted or declared. There is nothing in the previous position of the
zaminddr that would bar the Government in upholding the rights of any class of enltivators ;
and in recognizing the zam{ndér as proprietor—not merely as the passer on of the rental, but ns
entitled to all the profit arising from the limitation of the Government demand,—it has no-
- where been conceded that he is possessed of any indefeasible power of enhancement. The
* proprietor cannat, therefore, complain if we limit his power of cobancement in respect of cer-
tam asseols possessed of an anterior interest in the soil.

¢« ¢20. At the same time, I would create no new rights. I would raise into the privileged
eclass none who are not alrcady, by the fecling of the country and the traditions of the people,
entitled to hold at casy rates.

. ““21. And, further, there would be no interference with existing’renfs. Itisnot proposed
that, in any case, the privileged cultivator should be empowered to claim reduction of the rent
he is paying. Proprietors eannot, thercfore, complain that the measure lowers tke assets upon
which the settlement of the revenue was concluded with them. -

« ¢ 99 The project simply provides that no suit for enhancement will lie against a cultiva-
tor of the privileged class during the term of a settlement ; and that the rent of such cultivator
may be enhanced a’ the revision of scttlement by the Settlement Officer only, and so as that it

- may be enhanced up to 25 per cent. belo‘.v market-rates and no higher.
#* *® # # * * * *

« ¢95 The Board propose that privileged rents should not be enhanced above 75 per cent.
of market-rates. [ am rot sure that so great a difference is required. I think two annas in
the rupee, or 12} per cent., which has been fixed in Oudh, would suffice.

« 96, The measure now proposed should be brought before the Committce at present sitting
on the Bill for the consolidation of the Revenue Law, North- Western Provinees, \uth the view
of a provision being entered in the scttlemént-section for the purpose.’

« Tt is recommended that a section drawn in accordance with the opinion
expressed in this Note should be inserted in the Biil. The proposed scction runs
thus :—

« ¢ All tepants in a village who have lost j;heir proprictary rights in such village, or

‘whose ancestors have lost such rights since the introduction of

m;r:'“‘““ boldiug at privileged  Britich rule in any of the ways following, namely,
(U9
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(1) Dby sale for arrears of revenue ;
(2) by sale in execution of a decree of the Civil or Revenue Court
(3) by private agreement, sale, or mortgage ;
(4) by confiscation under Acts Nos. XI and X1V of 1857, .
shall be recorded as privileged tenants in any land in such village cultivated by them at
the time of the passing of this Act, or at the date of their ceasing to be proprictors, if such
date is subsequent to the passing of this Act.* .
¢« ¢ If the proprietor make application to the Settlement Officer to enhance the rent of a
. ® Jprivileged tenaunt, tho Settlement Officer shall enhence the rent of
v.‘lgﬂ:f‘"‘:ﬁ?‘fm of ront of pri- Cch tenant t6 a rate which shall be two anuasin the rupee less than
the rate fixed by the Secttlement Officer for land:of a similar
quality with similar advantages held by occupancy tenants in the same cirele_or tabsil,

The rent of all privileged tendnts shall be fixed for the term of settlement in the tempo-
ravily-settled districts, or, in the permanently-settled districts,

Poriod for which rent of such g, thirty years, at the rate thus determined ; or, if no application

tennuts to be fixed.
have been made, at the rate hitherto paid by them.
[ ]

“The next section relates to tenants who have acquired a right of occupancy
under section G of Act X of 1659; 1It'is proposed that the rent payable by this ..
class of tenants shall be determined by the Scttlement Officer by the standard.
of the current rate of rent for similar land, or by the standard of the rent-rate
mentioned by the Board of Revenue far the circle or tahsfli in which the
holding of the tenant is situated ; and that the rent thus fixed should not be
liable to enhancement for fifteen years from that date, except—

¢ (1)—in cases in whieh-land has been guined by alluvion after the date of such order ;

(2)—in cases in which the arca of the tenant’s holding has been added to since-the date of. .
such order ;

(8)—in cases in which the productive powers of the land have Jbeen increased otherwise
than by the agency or at the expense of the tenant after the date of such order.’

“The power of determining the rent payable by tenants, which it is' thus
proposed to give to Settlement Officers, does not differ materially from that which
they exercised under section 22 and the following sections of Regulation VII

of 1822, before their repeal by Act X of 1859, and so far the proposed measure is
merely a return to the practice heretofore existing at time of settlement and is
certainly in accordance with the feelings of the people, who think that the time
when the Government demand on the landlord is determined is the proper time for
fixing the rents payable by the tenants, and that the officer who fixes the one
should fix the other also ; but aslarger facilitics for cnhancing rents ave given to
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landlords it is thought nght that tenants should be protected agamst fresh
enhancement for a certain term, except iunder certain specified conditions, so
- that the benefit derived by landlords from the long leases granted by Govern-
ment shOuld be, though to a less de«nec, extended to tenants with a right
of occupnncy, and a$ the data on which a Scttlement Officer will determine
the rent payable by tenants are mainly identical with those on which he will
fix the Government revenue-rate based on those rents and as the standard
of rent for comparison is made the- current rate of rent for similar land, or
~ the rent-rate sanctioned by the Board. of Revenue for the circle or tahsfl,
it is proposed that, in cases where the rent fixed by the Settlement Officer is
dlsputed the appeal shall lie, not to the Civil Court, but to the Revenue
authorities, as it is believed that they are in a far better position to pronounce
on the applicability of the rent imposed than the Civil Court can be, the issue
being one, not of law, but of fact, and resting on cornsiderations comin g within
- the daily. observation of Commissioners and the Board of Revenue, though
but little familiar to the Civil Courts. The procedure recommendcd will also
relieve both landlords and tenants, to some degree, from the. heavy expense
they are now put to in re-adjusting the rental of an estate to the revised -
_ jama fixed upon it by the Settlement’ Officer. The reviscd asscssment of an
“estate is' not based on the actual rental received at the time of revision by the
landlord, but on the rental the estite would yiald were the current rent pre-
-vailing in -the nelghbourhood for simjlar land enforced. This assumed rental
is frequently’ hlghel than the actual rental obtained at the time; and, conse-
'quently, landlords are forced, in order to get their fair profit after payment of
the Government demand, to enhance the rent of those of their tenants who
may be holdmg at rents below the current rent prevailing for similar land in
the neighbourhood. They can do this at present only by expensive suits under
Act X of 1859, the cost of which is liable to be considerably increased should
an appeal be made to the Civil Court, the result being, if the landlord is sue-
cessful, that the tenants are burdened, not only the payment of an enhanced
rent, but with all the heavy costs of the-suit in the Original and Appellate
Courts. 'The procedurc ,_now recommended ‘wi]l,.in a grcat measure, remedy
this evil. o -
_ “The other changes recommended by the Government of the North-
Westein Provinecs may be more briefly noticed. In chapter II, it is proposed
to defive clemly the position of the Collector of the District as the chief con-
trolling authority in the Revenue Department, and also that all Collectors
should be divided into two classes, the power to be excrcised by cach class

being laid down in a subsequent chapter.
p -
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#In the chapter relatmg to.the Partition of Estates, it is proposed to re-
enact the present liw in a more concise and SImple form, the only alterations
proposed being, first, that no partltmn shall be dlsa]lowed solely on the ground
of moompactness, and, secondly, that—

‘No land that has been cultlvuted eontmuonsly for twelve

h;,r::l;,;'""",;":",‘::,':",'::ﬂ,‘:; years by any co-sharer shall-be included in the estate assigned to

:l;i&td in uﬁat« ausigned to gnother co:sharer, unless with, the consent of the co-sharer who
: : cultivates it, or unless the partition cannot ‘otherwise be carried
b out.

‘ If such land be so included, and after ' partition such co-sharer continue to caltivate it, he ..
shall be a tenant with right of occupincy in such 1and and his rent shall be fixed by the Col-
lector accordingly.’ ’ .

“In the chapter on the Collection of the Land-revenue, the only alteratlon
requiring notice is in the sectionn which provides that— e

“ Any proprietor of an estate or portion of an_estate that is- attached transferred, held
 Proprictor of estate attached, UDdeT direct ma.nuoement farmed, or sold under the provisions of
&e, holding seer land thereln o this Act, who may hold seer land in such, estate or portion of an
e recariedas privileged tennat. - estate, shall bé recorded as a privileged tenant of such seer land;
and the rent to be paid by himi for such land shall be fixed by the Collector of the District .
under the provisions of section  of the North-Western Provmces’ Rent Act.”

“In the last chapter, dea,lmg with Appeals, it is proposed that "the order

_ passed by & Commissioner on an appeal from the order of & Collector of the

District, or of a Settlement Officer passed on a decision given by an officer-

subordinate to him, shall be final, a general power of revision msuch cases.
being reserved to the Board.of Revenue.

K hg:we‘now to move that the Bill be referred to a Select Committee.
Should the Committee decide on adopting the alterafions recommended by
Sir William Muir, I would propose that they submit a preliminary report at an -
early date, and that the amended Blll be pubhshed in the Gazette for general
information.”

His Excellency THE PRESIDENT then adjourned the debate.
'The Council ad]oumed to Tuesday, the 28th J anuary 1873. *

. WHITLEY STOKES,
OALCUTTA, } Secretary to the -Gobt. of India,
The 21st Jannary 1878. Legislative Dept.
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