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MR .. PEACOCK said, the Council 
were now amending an Act, and adopt-
ing a very stringent measure; he 
thought that the abstraction of the 
.sellis should· be mentioned as a. justifi-
cation of the course proposed. Though 
there was no direct evidence of f1'aud, 
it was clear that efforts were being 
made to concoct fictitious claims. '1'he 
Madras Government had spoken with-
out doubt on this subject, and in the 

. letter of the Ad vocate-General of M:l.dras 
it was stated-

«The recent felonious al)straction of two of 
the late Nabob's seals and information con· 
nected therewith, points strongly to an inten· 
tion .to fabricate .!!,(md~ bearing, date_ d~riug 
the time of· the Regency ot ii"rioce Azeem ;J llh, 
when those seal> were actually used to authen-
tical" Sircar Bonds." 

He (M1" Peacock) thought the fact 
should be stated as a ground for be· 
lieving that fraud w<'.s about to be com-
mitted. 

MIt. CURRIE'S motion w".s put and 
negatived. 

]\:iR. PEACOCK'S motion was then 
put and agreed to. 

The Title was passed as it stood. 

ADJOURN1IENT. 
" 

nin. FORBES moved that the Coun-
cil be adjourned for ten minutes. 

Agreed to . 
The Council adjourned accordino-Iy. 
'l'he Council afterwards met purs:ant 

to adjournment. 

ESTATE OF THE LATE NABOB OF 
THE CARNATIO . 

MR. PEACOCK returned to the 
Council Chamber with the Bill "to 
amend Act XXX of 1858 (to provide 
for the administmtion of the Estate, 
and for the payment of the debts of the 
late Nabob of the Carnatic )," and deli-
vered it to the President, who lihereupon 
:l.nnoullcecl that thc Governor-General 
had signified his assent to the same. 

The Council adjourned. .' 

SatttrfJay, February 12, 1859. 

PRESEX'l' : 

The Hon'ble the Chief Justice, Vice·Presideilt, 
in the Chair. ' The Council having resumed its 

sitting, the Bill was reported with 
1 Hon. Lieut.·Gen. Sir 

amenc ments. J. Outram, 
E. Currie, Esq., 
H. H. Harington, Esq., 

and nfR. FORBES moved that the Bill' Hon. H. Ricketts 
be now read a third tilne and passed. HOIl. B. Peacock,' H. Forbes, Esq. 

The motion wa;; carried, and the Bill P. W. LeGeyt, E'q., 
reatl a third time. 

I 

1\IR. FORBES moved that Mr. Pea- CANTON:\rEXT JOINT l\IAGISTRATES: 
cock be requested to take the above REJIOVAL OF PRISONEH.S. 
Bill to the Governor-General for his T VIC PRE 

t I HE E- ~ SIDENT read mes-assen . 
Agre~d to. sages informing the Legislative Council 

that the Governor-General had assented 

REMOVAL OF I)RISO~ERS. 

MR. CURUIE moved that the Bill 
" to make further provision for the re-
moval of prisoners" be no\v read a third 
time and passed. 

The motion was carried, and the Bill 
read a thinl time. 

lHR. CURRIE moved that Mr. Pea-
cock he requested to take the p,bove 
Dill to the Goveruor·Gencral for his 
a,;:-;cllb. 

Agreed to. 

t~ t~e ~i1l " for. conferring Civil juris-
dlCtlOn In certall~ cases upon Canton-
ment Joint Magistrates, and for con-
stituting those Officers Re-"isters of 
Deeds," and to the Bill" to ~ake fur-
ther pro\'i8ion for the removal of pri-
soners." 

LIMITED LIABILITY. 

THE CLERK presented a petition 
from the Bengal Chamber ofCornmerce 

. l' I ' pmylllg or t 10 extension of the prin-
ciple of Limited Liabilit·· to .S.~llkill'" 

t - ." ~ Compamcs. 
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111ft. CURRIE movcd that the peti-
tion Le printed. 

Agreed to. 

AHl"IEDABAD MAGISTRACY. 

}IR. LEGEYT presented the Report 
of the Select Committee on the Bill " to 
empower the Governor in Council of 
Bombay to appoint a Magistrate for 
certain districts within the Zillah 
Ahmedabad." 

:MUNICIPAL ASSESS1VIENT (BOMBAY). 

Mr... LEGEYT postponed the £rst 
readinO'" of a Bill to amend Act xxv 
of 1858 (for appointing Municipal 
COlllmissiGne:rs, and for raising a FUfld 
fur Municipal 'purposes in'the to\vn of 
Bombay) . 

PRESCRIPTION AND LIl\IlTATION. 

Upon the Order of the Day being read 
for the adjourned Committee of the 
whole Council on the Bill "to provide 
for the acquirement and extinction 
of rights by Prescription and for the 
Limitation of Suits," the Council re-
solverl itself into a Committee for 
the further consideration of the Bill. 

Upon Section I being proposed-MR. 
CURRIE said that he had given notice 
of his intention to move, as an amend-
ment, the omission of the first and 
fourteen following Sections of the 
Bill. He had already stated the 
reasons why he considered this course 
advisable when the Bill was before the 
Council on a previous occasion i and, as 
he understood that the Honorable and 
learned Member who had introduced 
the Bill was no,v disposed to accede to 
the proposition, he would not detain 
the Council with a repetition of them. 
He should vote against the Section 
standing part of the Bill. 

'l'lIE CHAIltMAN said that he had 
no intention of opposing the omission 
of these Sections, but he was bound to 
say that he thought the Bill would be 
more complete and efficient with them, 
than it was likely to be if they were 
omitted. He (the Chairman), notwith-
standing the stress which had been laid 
upon the point, thought tll:1t those who 
would have tc administer the law would 
have no real difficulty in understanding 

or applying the Clauses relating to pre-
scription. He felt, however, that the 
principle ot' positive prescription was 
new to the la\v of this country; that, 
althougn many of high authority out-
side the Council. were in favor of its 
introduction, many were opposed to it. 
He was not satisfied that he could car-
ry these Clauses through the Council, 
and, if he diel, he should not like to 
carry a change in the law, upon the 
expe.:liency of which thm·e was so con-· 
siderable a conflict of opinion, by a 
narrow majority. 

The Council must bear in mind, 
however, that if the Bill were passed as 
proposed, with the omission of the first 
fifte0n Sections, a vel~y m~tID';al-ppi!1t 
'would' be left untOuchel!1.' '.Fhe Clause 
which his Honorable and learned friend 
(Mr. Peacock) was about to propose, 
would go far to meet one of those mis-
chiefs to remedy which he (the Chair-
man) was aNxious to introduce the 
principle Qf a title by positive prescrip-
tion to land or other immoveable pro-
perty. But it wOl,lld do nothing to-
wards defining the law relating to ease-
ments, or the rights which one man 
may have over the ac1ioining land pos-
sessed by another, to their acquisition, 
protection, or extinction. To put the 
law relating to easements on a more 
satisfactory footing, it had been found 
necessal:y . to introduce the principle of 
positive prescription into the law of 
England. This Bill, if amended as 
proposed, would leave the law on this 
subject untouched, and in a very unsa-
tisfactory state. 

It was said that the subject would 
be dealt with by a separate measure. 
He (the Chairman) larely heard that 
promise made without some appre-
hension touching its performance. In 
the present case he could but hope that 
the promise would be kept, and that 
his Honorable friend" the Member for 
the North-'Western Provinces, who had 
devoted so much time and care to the 
present Bill, would take the matter in 
hand, and introduce a measure whicn 
would be satisfactory. 

MR. HARING'rON said, havinO" 
signed the Report of the Select Commit. 
tee,;n which the Committee had express-
ed themselves in favor of the introduc-
tion of a positive prescl·iptioll, and re-
commencled to the Cotmcil that the 
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first fifteen Sections of the Bill should! which were a disgrace to. o.u~· Civil 
be adopted, he desired to 'lifer a few Courts, and which, in the hands of de· 
remarks in explanation of the course signing men, were so often made the 
which he had made up his mind to means of conyerting those Courts from 
pursue on the present occasion. He Courts of justice into Courts of injustice. 
was bound to admit that, at the time An opinion to this effect was given by 
he entered upon the duty which devolv- him when the expediency of modifying 
ed upon him as a Member of the Select the existing Statute of Limitation<;, with 
Committee appointed to consider and a view to a considerable reduction of the 
report upon this Bill, which proposed, pel'iod allowed therein for prefelTing" 

. for the first time, directly to introduce claims, was fh'st discussed, now nearly 
the principle of positive prescl'iption sixteen years ago, and subsequent expc-
into the Presidencies of Bengal and rience had not led hini to alter the views 
Madras (for at Bombay it had already thtn expressed. At the same time, 
obtained upwards of thirty years, at looking to the very long period that 
least in those parts of that Presidency the present Bill had been before the 
which were not subject to English law), public, to the men who introduced it, 

_ he had no very strong prejudice in favor and to those who had succeeded them 
of the principle-, nor allY very decided in' carrying on· the Bill until 'i't,nau--: 
conviction as to the necessity of its intro- reached its present stage, men of great 
duction where it did not at present exist; ability, lal'ge experience, and souud judg-
and, although as the revision of the Bill ment, to the fa\'orab}e reception which 
proceeded, and he had an opportunity of the Bill had generally met with, and, 
further considering the subject, and of above all, to the fa.ct that the Council, 
hearing it discu;;sed, both in Committee by allowing the Bill to be read a second 
and out of Committee, bv much abler time, had, in some measure, cOlIlmitted 
anu more competent judg~s ";han him- themselYes to the principle of positiYe 
self, the principle grew in favor with prescription; looking, he said, to all these 
him, and he became the more anxious circumstances, it had certainly seemed 
for its adoption, he did not think now, to him open to question whether they 
any more than he had thought before, would now be justified in rejecting the 
that the practical usefulness of the Bill principle merely because there might be 
would be impaired in any great degree, some difficulty in so wording the provi-
eyen though the Committee, acting sions of the law necessary to carry it 
upou the motion of the Honorable 1\1em- out as to render th~m perfectly in.telligi-
bel' for Bengal, should determine to ble to all classes, as well those whose 
omit the pro\'isions, under the opera- duty it would be to administer the law, 
t.ion of \\"hich a title to real or personal as those who would be affected by it, 
propel'ty might be acquired by prescrip- which appeared to be one of the princi-
tion alone, much less that they would pal objections taken to the Sections to 
be right in abandoning the Bill altoge- which the amendment of the Honorable 
ther simply by reason of the omission of Member for Bengal related. He be-
those provisions. He thought there liey-ed he was correct in stating that 
could be no doubt that the most useful prescription had existed in some fOI'Dl 
and important part of the Bill, and the or shape under the law of every civilized 
part which, in practice, would come most nation except the Jewish, according to 
frequently into action, were the Sections which alllallds, not in the hanns of the 
which related to limitation .. using that real owners, were restored to them at 
term in the sense of a bar to a civil certain periods. Under the old Roman 
action, and that those were the Sections Civil Law prescription existed; it exists 
which were most needed. '1'he great in Scotland at the present time; it ex-
length of time allowed by the existing isted in England as regarded what were 
law for the institution of suits, extend- called easements; it existed, as already 
iug, in some instances, to sixty years, noticed, at Bombay; it existed undet" 
while, in other cases, there was no limit the Hindoo law; it existed in the 
in point of time, had long forned a United States of America and he be-
ground of complaint ngainst our judicial lieved it exis~ed in Frar:ce also: amI 
::.ystem, and t? this ~ouree had been I they were not tuiu that ill any o(tllOse 
traced much of the pelJtrry ann fOl"ger~r ; places nlly dillirulty was experienced III 
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administering the law, under which a Section pl'epared by the Honorable and 
~itle by prescription could be acquired learned Member of Council, a party in 
or enforced by reason of the technical possession of any real property, who 
character of the language in which it should be ejected therefrom otherwise 
was framed, 01' that, in practice, pre- than by due course of law, would be able 
scription operated with greater injustic0 to maintain an action for the recovery 
as an instrument of the acquisition of of possession against even the owner of 
properf;y than it did as an iustrument the property, and, should the proprietor 
of exemption only f!"Om the service or of any real property allow any other 
issue of judicial process, and if in the party to hold possession of the same 
places, to which he had referred,legis- adversely to him for a certain period, 
lators had been found comp~tellt, to the he would lose his remedy at law, and 
task of framing a law of prescription his right and title becoming, in con-
sufficiently simple in its language to sequence, incapable of being asserted, 
admit of its being administered by those they would in effect be transferred 
who were ordinarily appointed to the to the party whose possession was a 
judicial bench in the places in question, bar, Moveable property, even if the 
ile could not conceive that the difficulty Bill shQIl,ld be carried as drawn, Wl}uld, 
so much d,ve1t- .upon .110W w{)uld,-:pro'Ve "he-'b-elievecr,ral'ely, if ever, be allowed to 
insurmountable here. But, as several remain a sufficient length of time in the 
old and experienced Officers, including possession of any party adversely to 
the HonorableMember for Bengal,::whose the real owner to admit of his a.cquiring 
opinions were undoubtedly entitled to a title by prescription to the same; 
great consideration, entertained strong while as regarded what were called 
ohjections to the introduction into the easements, in the existing state of 
Bill before the Committee of provisions society in the lVIofussil, and in the ab-
of law for the acquirement and extinc- sence of r,ny substantive law relating 
tion of rights by prescription, and some to the rights of way, water, and the 
of those Officers believed that a law of like, it might, perhaps, be inexpeilient to 
positive prescription would not be un- decla.re in the present Bill that any 
derstood by the people, and that it would person might acquire, by prescription, 
be regarded by them as doing violence to or enjoyment alone for a certain period, 
their feelings, prejudices, and ideas of the right to some benefit, liberty, or 
what was just; that, moreover, there privilege arising out of the immoveable 
would be O'reat difficulty in working property of some other person, But, 
such a law in an equitable manner, and to show how necessary it was, in re-
that no absolute necessity for its enaet- spect of real property at least, that some 
ment at the present time had been rule of the nature of that proposed by 
shown to exist-he was quite willing to the Honorable and learned Member of 
giye way, and, allowing the motion of Council on his left should be adopted 
the Honorable Member for Bengal for in the event of the whole of the Sections 
striking out the first fifteen Sections of under discussion being omitted, he need-
the Bill to pass without opposition, to ed only to refer to the state of the North-
a.ccept the remaining Sections as a. large vVestern Provinces in the early part of 
and valuable instalment of what was last year. At that periocl, in almost 
required in this particular branch of our every district in those provinces above 
judicial t;ystem: and he was disposed the Benares, nearly half of the land-holders 
more readily to give his assent to the were stated to have lost possession of 
amendment moved by the Honorable their estates, which were held by par-
Member for Bengal, as he observed that ties who had no legal right thereto; 
the Honorable and learned Member of and, had it not been for the Bill in-
Council on his left (Mr, Peacock) had troduced by him to facilitate the re-
given notice of his intention to move covery of real property of which posses-
the introduction of a Section which, if sion had been wrongfully taken during 
adopted by the Committee, would, to a the late disturbances, he helieved that 
great extent, produce the effect eon- man" of the owners of the estates in 
templated b~· the Sectior.3 proposed to question would have beell unable to reo 
be omitted, at least in so far as real coyer p03session for the want of a law 
property was concerned. UncleI' the. l'ccogni:"lIlg' a title by prescription, or 

JIr. IIrc:-illgton 
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allowing a suit to be brought on the 
strcngth of a possessory :itle alone. 
He would only furthcr remark, before 
l'esuming his seat, that the Bi!l. before 
the Council, even though shorn of the 
Sections to which the motion of the 
Honorable Member for Bengal related, 
would still, he believed, prove a great 
boon to the people of this country; and 
he must repeat that he con!'idered that 
the Honorable and learned Mover of the 
Bill had laid them under a great and 
l::.:,ting obligation to him for what he 
had done in this behalf. 

l\fR. LEGEYT said he hacl one ques. 
sian to ask of the Honorable Member 

. for Bengal, which was, whether he had 
co~iaered' what effect this Bill would 
have, if passed \vitliout the' first' fifteen 
Sections, upon the present law in Bom· 
bay? 'rhe existing law in Bombay 
was very short. Regulation V. 1827, 
Section I, of the Bombay Code, provided 
as follows :-

Presidency for thirty years. He woulel 
ask thc Honomble and learned Chairman, 
and his Honorable and lcamcd fl'iel1el 
opposite (Mr. Peacock), if the effect 
of the Dill, should it be passed, would 
not be to abrogate the law as it no I ... ' 
stood in Bombay? 

THE CHAIRMAN said, he appre· 
hended 'that the Bill, if p~tssed, would 
leave the law at prcsent existing in 
Bombay as it stood; he did not think 
that the law of prescription in Bombay 
would be affected, 

l\b. PEACOCK agreed with the Ho-
norahle and learned Chief Justice, 'rho 
provision of the Bombay law, which had 
been referred to, did not enact a law of 
positive prescl'iption,but only, fol;...,thc:..,-=c 
most' patt,'a' rule -"of evidence. 'l'hd' 
words were" such posses:;ion shall be 
received as proof of a sufficient right of 
property;" the present Bill, if confined 
to the limitation of suits, would leave 
untoucheu that provision. 

He would support the motion to omit 
the first fifteen Sections. His chief 

"First. "llen,ever lands, house~ hereditary obiection was to Section XIV which 
officl's, or other lI111110veable property, have ".' , 
been held without interruption for a longer provided that no pel's~n should be bar-
period than thirty years, whether by any I n:d by any length of time, unless a pre-
pel'son ns propr~etor,.or by him ~nd his heirs, scriptive title had been acq~ired by 
or ~thers derlvmg .rIght from him, such pos- another person, 01' unless the rIght had 
s.esslOIl shall be re;elved as proof of a sufticlent been extincruished by prescription. 
right of property m the saIDe, . '" h . . f 1 

" Seco1ld. But it shall be a sufficient answer Accorcllllg to t e prOVISions 0 t Ie 
to the plea of the possession for more than Bill, as it at present stood, no title by 
thirt~ years, that th~ person in' possession as prescription could be gained, unless hy 
]lro~lrleto:, o~· any of tl~e persons by wl;om he possession for a period of twelve years. 
(~el'l\'es Ins rIght, acqUIred such possessl.on by -Su )pose A the owner of an estate 
fraudulent m(!,lllS, on proof whereof a SUIt may I '. , . ; 
be entertaillell at any period within sixtj. allowecl B to gam possessIOn of It. I) 
years. held the po"session for ten years, and then 

"T1Lii'd. Provi(led that, ifs~ch property has let the property to C for one year; C 
beell held for more ~lllLn thl~ty .years . by n I refused at the end of the year to give up 
per~on.or llersons .bo,wfide bebevmg 1115. or the possession and before B re(l'ainec1 it 
their btle ns proprietors to be good, such title . ' 0 .' 
shall not be affected by the fraud of a former the penod of twelve years, from the tune 
posses.~or. of his first gaining possession, became 

"Foul,tTt. Nothin:; containell in this Section complete. Under .·he operation of the 
shall bar an nct.ioll of dam'tges bl'ou~ht with- 14th Section, A's title would not he, 
ill sixty years against any of the persons by affected, nor would his rioO'ht of suit be whow the fmud was committe{l," barred, since no title had been acquired 

When the Bill was first published, 
the opinions received from Bombay 
were not favorable to the proposcd mea-
sure; perhaps it was not sufficiently 
understooll there: but he (~lr. LeGeyt) 
was not prepared to say that the Bom-
bay authoriti.es would like a law w:lich 
wonltl ahrogate thc law in force therc, 
which created a title to land by positiye 
pl'e~cl'iption, and had worked wdl in that 

by B or C. But he thought that in such 
a case, a plaintiff, by lyiug by for an 
indefinite period, and neglecting to bring 
an action to recover his rights, would 
find it more easy to practise a fraud, 
than if the action must be brought in a 
definite time; amI it also seemccl to him 
that a person guilty of such laches ought 
to be han'ed from all rJmedy. He 
thought it would be fa.r better to make 
tlti!> L;illlllel'cly a Sb.tute of Limitations, 

.E 
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and, ii' audition, to propose a Section to Clause 4 being proposed by the Chair-
which the Honorable :Member on his man-
right (Mr. Haring-ton) had alluded, by MR. PEACOCK moved that the 
which a person, after having held pos- words" final order of such Court or 
session for a ccrtain period, wouIa be Officer," at the end of the Clause, be omit- ' 
entitled to an adequate remedy by suit ted, and that the words "decision, 
to recover -such possession if he were award, or order, sought to be set aside, 
unla.w:ully dispossessed. The title of or if an appeal shall have been pre-
the real owner would, in such a case, ferred, from the da.te of the decision, 
remain unaffected, and if he sued within award, 01' order of the Appellate Court" 
the period limited by the Act, he must be substituted for them. 
recover the property, but, unless he did After some discussion, the motion 
so, the possessor would become for most was by leave withdrawn. 
purposes the owner of the property, Mu. PEACOCK moved that the 
although the old title was not abso- words" order of such Court or Officer," 
lutely extinguished. at the end of the same Clause, be left 

This course woult1 obviate the objec- out, and the words" decision, award, or 
tions of Mr. 'l'ho'I1I(JSbrl"t1tid othcl's, lind - OrUerin the case" substittlted for them. 
render it unnecessary, in the case of an Agrcecl to. ~. 
owner returning after a long period, and MIt. PEACOCK moved the insertion 
the person in possession being willing of the words or " order in the case," at 
to restore the property to such owner, the end of Clause 5. 
that this should be done by conveyance. Agreed to. 

Sections I to XV werc put and nega- Upon Clause 11 being proposed by the 
tived. Chairman-

Section XVI was the first which re- MR. PEACOCK moved that the 
bted to the limitation of suits. words "l..t which such order shall hnve 

MR. CUrrn.IE moved the omission bccome final," at the end of Clause 6, 
of the woras" other than a suit for be left out, and the ,vords " of the final 
property 01' rights to which the above order in the case" substituted for them. 
rules are applicable" in the beginning Agreed to. 
of the Section. MR. PEACOCK moved that the 

Agreed to. following new Clause be introduced 
'l'ilE CHAIRMAN moved that the after Clause 7, m'uIlely;-

words" the British territories in India," 
after the worcl "within," in the fifth line 
of the Scction, be left out, and the words 
" any part of the British territories in 
Illllia, in which this Act shall be in 
force" substituted for them.· 

Agreel1 to. 
Clause 1 of Section XVI was passed 

as it stood. 
Upon Clause 2 being proposed by 

the Chairman- . 
l\1R. PEACOCK moved. the omission 

of the words "penal damages or" in 
the first line. 

'l'he motion was calTied, and the 
Clause, as amended, then p~1.Ssed. 

Upon the consideration of Clause 3 
-:MIt. PEACOCK moved that the 
words "otherwise became final and. 
conclusive," at the end of the Clause, 
be left out, and the words "would 
otherwise ha .... e become final and con-
clnsi\'e if no ,nch sllithal~·becn urou",ht" 
be placed in their ste'l.d. 0 

Agreed to. 
JJ1r. Pe{.':ock 

" To suits brought to recover money lent, or 
interest, or for the breach of any contract, the 
periOll of three years from the time when the 
debt became duc, or when the breach of con-
tract, in respect of which the suit is brought, 
first took place, unless there is a written en-
gagement to pay the money lent, or interest, 
or a contract in writing signed by the party 
to be bound tllereby. or by his duly autllo-
rized agent." 

The Clause was agreed to. 
MR. PEACOCI{ moved the intro-

duction of the following new Clause 
after the above, namely :-

•• To suits brought to recover money lent, 
or interest, or for the breach of any contrnct 
in cases in which there is a written engagement 
or contrnct, an<l in which such engagement or 
contrnct could have been registered by virtue 
of al"V Law or Regulation in force at the time 
and place of t.he execution thereof; the period 
of thrcc years fl'OIll the time when the debt 
became ·tue, 01' when the breach ofcoutract in 
respect of wllich the adillU is brought, fir~t 
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took place, unless such engagement 01' con-
tract shall have been registerecl within six 
months from the date thereof." 

The Clause was agreed to. 
l'th. CURRIE moved that the fol-

lowing new Clause be llitroduced after 
Clause 8, namely :-

e'To suits for the recovery of immoveable 
property, or of any interest in immoveable 
property, to which no other provision of this 
Act applies-the period -of twelve years from 
the time when the cause of :\ction arose." 

The Clause was agreed to. 
The postponed Clause 10 being read 

by the Chairman-
MR. PEACOCK moved thaHhe words 

- '" n()t being lan-ds su~ie.ct to-(}r.a.ifecf,oo.' 
by any of the several provisions refer-
red to in Section XXVIII of this Ad," 
after the word "land" in the sixth 
line of the Clause, be left out. 

Agreed to. 
MR. CURRIE moved that the fol-

lowing proviso be added to the Clause, 
namely:-

MR. CURRIE moved that the fol-
lowing new Section be introduced after 
Sectioll XVI, namely:-

CC In suits for the rccovery from the pur.-
chaser, or any pcrson claiming under him, uf 
any property purchased bOl~a fide, and fOl' va-
Juahle consideration from a tl"llstee, deposito. 
ary, pawnee, or mortgagec, the cause of ac-
tion shall be deemcd to have arisen at the d'lte 
of the purchase." 

The Section was agreed to. 
THE CHAIRMAN moved th:~t the 

following new Section be introduec::d 
after the above, namely :-

c. In suits in thc Courts cstahlitihed hy 
RoyafCh:u'ter, by ainortgilg-e't,"lo reco\'-er 
from the 1Il01·tgagor the possession of the im-
movcable propel'Ly lllortg-a;cd, the e'\llse of 
action shall be decllled to have arisen from the 
latcst tbtc at which any portion of principal 
money or interest was paill 011 aCCOllut of sneh 
mortgage debt." 

The Section was agreed to. 
nIn.. PEACOCK moved that the 

e, Provided that in estat~ permanently words" eith:r ~y a I?art paym~,l1t on 
settled, no such suit, alt~lOt1gh brought '~ithill'l account of pnnc,lp~1 or llItercst. or, .n~tCl" 
twelve years from the time when the title ot thc word '"due,' 111 the 7th hue of :5ec-
s\lcl~ ~er~on first accrued, shall be maintain- tion XIX, be left out. 'fhis part of the 
ed, I~ It. IS shown that the laud has. been held Section was in accordance with the 
lakhlraJ, or rent-free, from the period of the E l' 1 I b t hI' t d t t} permanent settlement." ng IS 1 aw, U e 0 )Jee e . 0 Ie 

rule laid down by the English law 
respecting the effect of a part payment. 
'l'hat rule proceeded on the principle 
that a part payment operates as an 

The amendment was agreed to. 

the acknowledgment from which a new 
promise to pay might be implicd. It 
seemed to him that in this country 
proof of part payment should not have 
this effect. 

The amended Clause was then put by 
the Chairman, and agreed to. 

l'th. PEACOCK moved that 
postponed Cla.use 11 be struck off. 

Agreed to.· 
MR. CURRIE moved that the fol-

lowing new Clause be introduced after 
Clause 11, namely:-

ee To suits against a depositary, pawnee, or 
mortgagee of any property, moveable or im-
moveable, for the recovery of the same, IL 
perio(l of thirty years if the property be 
moveable, amI sixty years if it be immoveabll:', 
from the time of the deposit, pawn, or mort-
gage i or if in the mean time an acknowledg-
ment of the title of the depositor, pawner, or 
mortgagor, or of his right of redemption, shall 
hav.e been gh-en ill \\'l"iting, signcd by the dc-
pOSltary, pawnee, or mortgagee, or some per-
80n claiming under him, from the d:~te of 
such acknowledgment ill writing." 

The Clause wa~ agreetl to, and the 
Sedioll as amended then passed. 

After some discussion, the motion 
was ean-ied. 

MR. PEACOCK moved that the 
words "whether by part payment 01' 
by written acknowledgment," arbr the 
word e, admissioll," iu thc 12th llll'~ of 
the Section, bc left out. 

Agreed to. 
MR. PEACOCK moved that the 

words "provided that in every case ill 
which such acknowledgmcnt could have 
been registered by virtue of any Law 
or Regulation in force at the time and 
place of the signing of the acknow-
ledgment, it shall be l'cgistu-cd within 
three lll'Juths frulU lh':! date ther~of," 
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be inserted before the word" provided,"
in the 14th line of the Section.
Agreed to.
THE CHAIlUfAN moved that the

word" also" be inserted after the word
" provided," in the 14th line of the Sec-
tion.
Az-eed to.u·
The Section as amended was then

read by the Chairman, and passed as
amended.

MR. PEACOCK moved that the fol-
lowinz new Section be introduced aftero
Section XX, namely:-

" If any person entitled to a right of ac-
tion, shall, by means of fraud, have been kept
from the knowledge of his having such right,
or of the title upon wliich It· is founded; or if
any document necessary for establishing such
l'i;;ht slinl l have been frnuduleutly concealed,
the time Iim ited for commencing the action
agninst the person guilty of the fraud or ac-
ce,;sary thereto, 01' against any person claiming
t.lu-ouzh him otherwise than in good faith and
for ~t~aluahle consideration, sh~ll he reckoned
from the time when the fraud first became
known to the person injuriously affected by
it, or when he first had the means of produc-
ing or compelling the production of the con-
cealed document."

The Section was agreed to.
THE CHAIRMAN moved that the

words "for damages for wrong done
by a concealed," after the word" suits,"
ill the first line of Section XXI, be left
out, and the words "in which the
cause of action is founded on" be su b-
sbituted for them.

Ag-recd to.
The Section as amended was then

passed.
n1R. PEACOCK moved that the fol-

lowing new Section be introduced after
Section XXI, namely i-e-

" If, at the time when the right to bring
an action first accrues, the person to whom
the right accrues is under a legal disability,
the action may he brought by such person or
hi!'; representative within the same time after
the disabi lit.y shall have ceased, as would other-
wise have been allowed from the time when
thc cause of action accrued, unless such time
shall exceed the period of three years, ill
whieh case the suit shall be commenced within
three years from the time when the disability
ceased; hut if, at the time when the cause of
net ion ,\(;CnICS to any person, he is not under
a lcgallli:;,dJility, no time shall he allowed on
account of :Illy subsequent. disalri lity of such
Pl~I·S011,01' of the legallli::;<Luility of allY person
(;laimi11o· through him."

'I'he Section was agreed to.
Mn.. PE \..COCK moved that the fol-

lowing new Section be introduced after
the above i-->

"The following persons shall be daemed
to be under a legal disability within the
meaning of the last preceding Scction-c-mar-
ricd women in cases to be decided by English
law, minors, idiots, and lunatics."

The Section was agreed to.
'I'he postponed Sections XXII and

XXIII were severally read by the
Chairman and passed.
The postponed Section XXIV having

been put by the Chairman-
MR. PEACOCK moved that the

words" unless service of asummons to
appear ·1il the sl;it ca~:dtlr'ill~gthe ah-~
scnce of such' dcfcndun t, be made in
any mode prescribed by Law" bc added
to the Section.
The motion was carried, and the Sec-

tion as amended then passed.
The postponed Section XXV was

passed as'it stood.
MR. PlJACOCK moved that the fol-

lowing new Section be introduced after
Section XXV, namely :-

" If any person shall without his consent
have been dispossessed of .any immoveable
property otherwise than by due course of law,
such person, or any person claiming through
him, shall, in a suit brought to recover posse::;-
sion of such property, be entitled to recover
possession thereof, notwithstanding any other
title that may be set np in such suit, pro-
vided that the suit be commenced within six
months from the time of such dispossession;
but nothing in this Section shall bur the
person from whom such possession shall have
been so recovered, or any other person insti-
tuting a suit, to establish his title to such
property, and to recover possession thereof
within the period limited by this Act."

He said that he had originally intend-
ed to provide only for cases of posses-
sion disturbed by force or fraud, but
upon the advice of the Honorable Mem-
bel' for the N orth-Western Provinces
he had made the Section gen~ra.l in its
application, so that, upon proof of dis-
possession otherwise than by due course
of Law, the Civil Court would enberbaiu
a suit for thc recovery of Lhc posses-
sion: if a title to the property was set
up ruterwards, it would not in a,ny way
be prejudiced by the decision in the
possessing suit.
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He (Mr. Peacock) thought that the 
vropo~e~l new Section would tran~fer. to 
the ClVll Court cases of the deSCrIptIOn 
,which, under Act IV of 1840, wp,re now 
'hoard by the l\fagistrate. 

After some discy.ssioll, the Section 
was carried. 

The postponed . Sections XXVI and 
XXVIII were severally negatived. 

Mn. CURRIE moved tIw.t Section 
XXX be left out, and tIle following new 
Section be introduced before Section 
XVII, namely :--

"In suits to avoid suu·tcnllrcs or incum· 
brances instituteel by the purchaser of an estate 
solel for arrears of Government Reyenue due 
on such estl\te, Dr by the purchaser of a put-
nee tttlook or other- s:deable tcnure,·which bv 
virbie oCt ~~;lch sale -hecame freed from sub. 
tefmres or incmubrances crelLtecl by the de· 
faulting proprietor, Dr by any person claiming 
thrOllgh such purchaser, the right of action 
shall be deellletl to have first arisen at auel 
not before the time at which the sale to such 
purchaser was confinned or otherwise becawe 
absolute." 

Agreed to. 

1\In. PEACOCK moved that Section 
XXXI be left out, aad that the follow-
ing new Section be substituted for it, 
l1amely:-

" All suits that may be now penrling, or 
that shall be instituted withiu the periou of 
two years frolll thc date of the passing of 
this Act, shall be tried and determined as if 
this Act had not been passed; but all suits 
to which the pro\'isions of this Ac~ are appli. 
cable that shall be instituted after the ex· 
piration of the said periou, shall be governed 
by this Act aud by no other law of limitation, 
any Statute, Act, 01' Regulation now in force 
Dotwithstalllling." 

Agreed to. 

TUE CHAIRMAN movecl tha.t the 
following new Section be introduced 
before Section XXXII, na.mely :-. 

knowledgment of the right thereto shroll have 
been given in writing, signell by the person 
by whom the same shall be payable, or his 
agent, to the person entiUed thereto or his 
agent j allli in any such C:lse no l)roceeding 
shall be brought to enforce the said judgnient, 
decree, or order, but within twelve yeal's nfter 
such revivor, payment, or acknowledO'ment, 
or the latest of such revivors, l)ayme~ts, or 
acknowledgments, as the case may be. Pro-
vided that, for three years next lifter the p:ISS-
ing of this Act, every judgmcut, decree, and 
order, which may be in force at the date of 
the passing of this Act, shall be governed by 
the Law now in force, anythinO' herein con. 
tainell notwithstanding." 0 

The postponed Sections XXXIV antl 
XXXV were severall.v negati,·ed. 

l\In. HAnINGTON moved that the 
words l' or place" be inserted after the. 
wonl " province" in tl1e Gthliiw of Sec- . 
tion XXXVI. 

Agreed to. 
Mn. PEACOCK moved tlHtt the 

words "by public notification" be in-
serted after the \Yord "thel'eto" in the 
7th line of the Section. . 

Agreed to." 
THE CHA.IRil'IAN moved that the 

words" and the Straits Settlement" be 
iuserted after the word" Towns" in the 
5th line of the Section. 

Agreed to. 
MR. PEACOCK moved that the 

following words be added to the Scc-
tion, namely:-

" Whenever this Act shall be cxtended to 
any N'on.Reguh,tion Province or place by 
the Governor·Genet·al in Council, or by the 
Local Government to which such Provincc 
or place is suborelinate, all suits, which within 
snch Province or place shall be peluliliO' at 
the date of snch llotificatioll, or shall be in-
stituted within the pel'ioel of two yenrs frolll 
the elate thereof, shall be tried nnd determined 
as ,f this Act hnd not been passed, but all 
suits, to which the provisions of this Act are 
applicable, that shall be institutell within snch 
1.>rovince or place after the expiration of the 
said period, shnll be governed by this Act 
and by no othcr Law of limitation, any Sta· 
tute, Act, or ltegulatioll now in tor<.:e not. 
withstanding." "No proceeding shall be t.1ken to enforce 

any judgment, decree, or order of nny Court 
establisbeel by Hoyal Chn,rter, but within 
twclve year~ next nftcr a present right to The motion was cnrriea, ana the Sec-
entiH'cc the same shall have accrued to SOIllC tion as amcnded then passed, 
persons capable of rcleastng the sume, unless lYln. HAH.ING'.rON askell the per-
ill the meantime such judgment, decree, or mis:;ioll of the Committee to 0'0 b'lel-
ol'der shall hu\'c becn eluly revivcd, 01' some t S f XIX f' I ..'" ~.'" 
part of the principal money seem'ed by such , ~ eo., IOI~ ..? t 10 .ol'lg'lIIal Bill. 
jlll\:;lIIent, (lc('I'cC, or lll'<\rr, or ~OIllC iutercst I hat :Sect~oll, as l~ had.J ~lst been set-
thcreon sh,\U havll bllcn paid, or sOllie ac.l tIed, cOllt.uued the tollowlIlg proviso :-
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" Provided that, in every C:lSe ill whicb such 
'1.CknOwledgment coulu have been registered 
by virtue of any Law or ltegulatioll ill fOl'ce 
at the time and place of the signing of the 
acknowledgment, it shall be registered within 
three months from the da.te thereof." 

From a remark which had fallen 
from t:le Honorable Membcr for Ben-
gal in the coursc of the discussion that 
had taken place on the motion for the 
introduction of this proviso, he (Mr. 
Harington) had been led to think that 
it went too far. He might instance 
the ca.se of a tradesman in Calcutta 
applying hy letter to an officer a.t a dis-
tant station for paymcnt of a bill which 
had been some time due, and receiving 
a. reply acknowledging otM--debfT- and 
containing a'-promise' to pay. This 
acknowledgment and promise would not 
avail to exempt the claim from the 
operation of the law of limitation, or to 
give the tradesman the benefit of the 
rule contained in the former part of the 
Section, unless the reply was registet'ed, 
but the officer could scarcely be expect-
eel to go through the form of registra-
tion, and the formalities required by 
law for registering deeds would prevent 
the tradesman from fulfilling the concli-
tions of the Section as it now stood. 
Considering, therefore, that it would be 
better to omit the proviso, he begged 
to make a motion to tha.t effect. 

Agreed to. 
Moved by the same that the word 

" also" after the word" provided" in the 
14th line of the Section be left out. 

The motion was carried, and the Sec-
tion as amended then passed. 

MR. PEACOCK movcd that the Pre-
amble be left out, and the following new 
Preamble substituted for it, namely ;-

"Whereas it is expedient to amend and 
consolidate the laws rebting to the limita-
tion of St.its, it is enacteu as follows." 

Agreed to. 
MR. PEACOCK moved that the 

WOI·ds "for the acquircmcnt and ex-
tinction of rights by prescription aml" 
be left out of the '!'itle. 

'rhc motion was carl'iell, and the Title 
as amended then passed. 

'l'he Council havillg r-.'sumed its :;it-
hllg, the Bil~ was reported. 

111/', lIa;'ill:Jton 

LEASES OF GHA'rWALEE LANDS 
(BEERBHOOM.) 

MR. CURRIE moved that the 
Council resolve itself into a Committee 
on the Bill "to empower the holders 
of· Glmtwalee lands in the District of 
Beel'bhoom to grant leases extending 
beyond the period of their o~vn pos-
session;" and that the Comlmttee be 
instructed to consider' the Bill in the 
amended form in which the Select Com-
mittechad recommended it to be passed. 

Agreetl to. . . 
The Bill passed through Commltte.e 

without amendment, and, the CounCIl 
having resllmed its sittiug, was reported. 

On the Onler of the Day Leing rea.l 
for tIle re-committal of the Bill" for 
simplifying the Procedure of the COUl·ts 
of Civil Judicature not c::;tablished by 
Royal Charter," the consideration of 
the BilL was postponed. 

nin .. PEACOCK gave notice that 
he would, on Saturday next, move for 
the l'e-eommittal of the Bill. 

The Council then adjourned. 

S~tztJ'(la!l, Februai'!J 1D, 1859. 

l'RESENT: 

The Hon'ble the Chief Justice, Vice·President, 
in the Chair. 

Hon. J. P. Grant, \ E. Cunie, Esq., 
Hon. Lieut.·Gen. Sir H. B. Harington, Esq,. 

J. Outram, H. :Forbes, Esq., 
lIon. H. Ricketts, and 
Hon. B. Peacock, I Hon. Sir C. Jackson. 
P. \v. LeGeyt, Esq., 

RECOVERY OF RENT (BENGAL). 

THE CLERK presented a petition 
from the British Indian Association 
suggesting certain amendments ill the 
Bill " to amend the law relating to the 
recovery of Uent in the Presidency of 
Fort 'William in Bengal." 

l\IR. CUH.UIE moved that the peti-
tion be rcrelTcd to the Select Com-
mittee 011 the Bill. 

Agrep.d to. 




