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Ab,traot of tlte Proccedings of tile OOltllcil of lite Governor General of India, 
assembled for tlte JJ1WpOSC of maki11g Lalos and Regulation, under the 
provisio1!s of tlte Act of Pm'liam{!ut 24 §. 25 Vic., cap. 67. 

The Council met at Government llouse on Thursday, the 26th J:muas-y, 1882. 
PltESEN'l': 

His Excellency the Viceroy and Governor General of India, K,G., G.H.S.I., 
G.lI.I.E., presicling. 

His Honour the Lientenant-Govp-rnor of Bengal, K.C.S.I. 
llis Excellency the Commander-in-Chief, G.C.D., C.l.E. 

The lIoll'ble ,nlitleyStokes, C.S.I., C.l.E. 
The Hon'hle IUvers 'l'hompson, C.S.I., C.l.E. 
'.I.'he Hon'ble J. Gibbs,c.s.I., C.I.E. 
llajor the Hon'ble E.Barillg, R.A., c.s.£., C.I.E. 

Major-General the Hon'ble T. F. Wilson, C.B., C.I.E. 
'rhe Hon'ble H. J. Rt~·lloids. 
'.I.'he Hon'ble Maharaja Jotindra Mohan 'l'agore, C.S.L 
The Hon'ble L. Forbes. 
The Hon'ble G. H. P. Evans. 
The Hon'hle C. H. 'r. Crosthwaite. 
1'he Hon'ble A. 13. Inglis. 
The IIon'bie Uajli. Siva Prlls:id, C.S.I. 
The Hon'ble W. C. Plowden. 
The lion'ble 1\T. W. IIunter, C.I.E., LL.D. 

The Hon'ble Sayyad Ahmad Khan Baluidur, C.S.I. 
The Hon'ble Durga Charon LaM. 

TRANSFER OF PROPERTY BILL. 
The Hon'ble MR. STOKES presented the final RepOli of the Select Com. 

mittee on the Bill to define and amend the law relating to the Transfer of 
Property. 

The Hon'ble MR. STOKES also rom'cd that the further and final Reports of 
the Select Committce on the Dill to defillp. lmd amend the lnw relating to the 
'l'ransfer of Property be taken into consideration. He said that only six of the 
amendments described in those Reports were of sufficient importance to require 
mention in this Council. The Committee had declared that nothing in Chap-
ter II should be deemed to affect any rule of Hindu, Muhammada.n or Buddhist 
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law. It did not, in his. opinion, affect any such rule, otherwise than by putting 
Natives, as regards their power to make settlements on unborn persons, on 
the same footing as Europeans. But it laid down, . in accordance with the 

decisions of the Courts, a rule against pel"}Jetuities, and two of the Native mem-
bers' who much disliked this ru1e, and who thought that judge-made law was more 
. likely to be altered than statutory law, pressed the Oommittee to exempt their 
personal law from this chapter. . They had also saved the rules of Hindu and 
Buddhist law from the provisions of the chapter OD gifts, save only that which 
required, in the case of a gift of land, writing, registration and attestation. 
The rule that a Hindu father might, in case of necessity, resume gifts made to 
his son (Ddyabhdga, II. 57), wou1d thus lemain unaffected. 

Section 70 of the Bill as referred to the Oommittee recognized the validity 
of a power of sale conferred by a mortgage-deed where the principal-money 
originally secured W'-S five hundred rupees 01' upwards. They were of o i i~  

that there were parts of the country in which such a power was liable to be 
abused by Native mortgagees, and they considered it safer to provide that 
such powers shou1d be valid only, first, where the mortgage was an English mort.-
gage (as definp.d by the Bill) and neither mortgagor nol' mortgagee was a Hindu, 
If uhllmm:ulan or Buddhist; secondly, where the mortgagee was the Secretary of 
State in Council, or thirdly, where the mortgaged property, or any part thereof, 
was situate in the Presidency-towns, Karachi or Rangoon. They had amended 
the section accordingly, and they had taken the opportunity to declare that the 
provisions of the Trustees and Mortgagees Act, 1866, shou1d be  deemed to 
apply to English mortgages wherever in Blitish India the mortgaged property 
might be situate, when neithAr of the parties was a Native. As to this, it 
appenred there was some doubt, owing to the ambiguity of tbe expression 
II cases to which English law is applicable," which was found in Act XXVIII 
of 1866, section 45. 

"They thought that the provisions of section 38 (as to the apportionment 
of obligations relating to property on its severance) might possibly sometimes 
cause hardship in the case of agricultural leases. They had, therefore, provided 
that nothing in that section shou1d apply to such leases unless and until the 
Local Government 80 directed. 

After Be?tion 56, they had inserted a section, taken from the Property Act, 
1881 (44 & 45 Vic., c. 41, s. 5), giving the Court power, in the ca.se of sale 
of immoveable property subject to any incumbrance, to provide for the incum-
brance and to direct tha.t the propcrt.y shou1d be sold freed therefrom. In case 
of an annual or monthly sum charged on the property, this wou1d bc done by 
paying into court such amount as, when invested in Government securities, the 
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Court considered would bc sufficient, by means of the interest, to keep down 
the charge. In case of a capital sum charged, the amount to be paid into court 
would be such ns would he sufficient to meet the incumbrance and any interest 
due thereon. -1'hcrcupon the Court might dcclnre the property free from the 
incumbrance and make proper orders for giving effect to the sale and for apply-
ing the capital or income of the fund in court. This section had been hailed in 
England as likely to effect one of the greatest reforms ever made in the law of 
real property; nnd there was reason to believe that it would be equally beneficial 
in India. But to prevent any chance of error in the exercise of a novel jill'is-
diction, the Committee had taken two precautions; first, it had confined the 
jurisdiction to the High Courts, the District Courts and any other Courts 
specially empowered by the Local Governments. And, secondly, they had 
declared that an appeal should lie from all directions and orders given under 
this section. 

They had re-drafted the last paragraph of section 71 of the same Bill 
(now 73), and added a provision limiting the amount for which a mortgagee 
might, in the absence of a contract to the contrary, insure the mortgaged pro-
perty against loss or damage by fire. This also was in accordance with the 
same Statute, section 23. 

They had not extended the Act in the first instance to Bombay, the Punjab 
or British Burma, as the present Local Governments of those provinces 
did not wish it to apply to the ten'itories under their administration. But they 
had empowered them to extend the Act to the whole or any part of those 
territolies; and they had authorised every Local Government to exempt. 
throughout the whole or any part of the territories administered by it. the 
members of any specified race, sect, tribe or class from all or any of the pro-
visions relating to transfer by an ostensible owner (section 41), and the mode 
of effecting a transfer by sale (section 64, paragraphs 2 and 3), by mortgage 
(section 59), by lease (section 108), and by gift (section 124). TIllS exemptiOli. 
might be retrospective from the day on which the Act came into force. They 
thought that the proposed Act should not come into force till the 1st April, so 
that time might be given to the Courts a.nd the public to become familiar with 
its provisions, especially those requiring wlitten. instruments in case of sales. 
mortgages, leases, gifts and exchanges. 

And now, ha.ving mentioned the cha.nge:s recently made by the Select 
Committee, it would be convenient to sa.y a. few words as to this important Bill 
and its history. 

The primary object of t.he Bill was, as MR. STOKES h..'\d explained to the 
Council nearly five years ago, when no one who now heard him was present,-to 
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c<>mplete the Oode of Oontract Law (Act IX of 1872), so far as related to 
immoveablo property, and thus to carry out to some extent the policy of codi-
fi.catio,n which the Government of India had happily resumed. Its secondary 
object was to bring the rules which regulated the transmission of property 
between liVing persons into harmony with certain rules affecting its devolution 

upon death, and thus to furnish the necessary complement of the work which 
this Council commenced by passing the law of succession (Act X of ~ 

continued by passing the Hindu Wills Act (XXI of 1870) for the Lower Prov-
il!ces and the Presidency-towns, and would ~ oo  he hoped, end by extending 
the latter Act to HindUs and :Buddhists in the rest of India. Another object 
of the :Bill was to amend the law of mortgages and conditional 'Sales, which 
had, at least in Madras and :Bombay, got into a somewhat unsatisfactory 
~o ditio . 

The :Bill was originally framed by the Law Commission, to which the 
Government were indebted for the Succession Act and for all that was 
good in the Oontract Act (IX of 1872), and which then comprised the late 
, Master of the Rolls, Lord Romilly, Sir Edward Ryan, formerly· Chief Justice 
of :Bengal, Mr. Lowe (now Lord Sherbrooke), Sir Robert Lush, Sir John 
MacLeod" the distinguished .Madras Oivilian who helped Macaulay in 
framing the Penal Code, and the late Lord Justice Sir W. M. James: all 
now gone except Lord Sherbrooke. It was sent out in 1870 by the Duke of 
Argyll, then Secretary of State for India, with instructions to take the necessary 
8teps for passing it into law. In 1876, towards the close of Sir Arthur Hobhouse's 
tenure of office, when he had become convinced of the expediency and practi-
eability of codifying the substantive law of this country, he took up this :Bill 
and carefully revised it, and some of the points with which it dealt were dis-
cussed and settled in the Executive Oouncil. The sections on Powers, which 
the :Bill then contained, were re-drawn by him.  The Bill, thus revised, was sent 
home early in 1877, and in the following April the Government received per-
mission to proceed with it. Sir A. Hobhotise having left India, the :Bill fell 
into MR. STOKES' hands, and was subjected to renewed examination by his learned 
mend Mr. Phillips, then Legislative Secretary, and himself. In June 1877, he 
introduced the :Bill, and the Oouncil referred it to a Select Committee, composed 
of Sir Edward :Bayley, Sir Alexander Arbuthnot, Mr. Oockerell and Maharaja 
J otindl'a Mohan Tagore, to whom his learned friends Messrs. Paul and Evans 
were subsequently added. The Din was then circulated to thc Local Govern .. 
ments for plolblicn.tion and translation, and numerous valuable criticisms and 
suggestions came in from all parts of India. 

In February, 1878, the Committee presented a preliminary report, stating 
. that, in revising this important measure, they bad been guided by the three 
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principles by which the Goyernment of India desired to regul-;'te its policy of 
codification, namely, first, that as little change as Ilossible should be lll~d  in 

the existing law, whether established by the legislature or declared by judicial 
decisions; secondly, that no additiom should be made to the law which were 
not either ncecssary or clearly cxpcdient; and, thirdly, that intcrference with 

contracts fairly madc ::l1ld usnges long established was, lwi11ltl facie, undesirable. 
They had also borne in mimI the great defcrence due t6 tllC late Indian L:tw 

Commission, by whom the bulk of the Bill was framed, and to Sir Arthur 
Hobhousc, by whom it had becn scttlcd. 

In 1878 the Bill thus reyised was republisllec1, and again circulated to t.he 
Local GoYernments, and another mass of criticism was received. 

The 11l'incipal objections takcn to this Bill in its second form were, first, 
that, as a wl1Ole, it was heterogeneous, and, secondly, that certain parts of it 
were neither necessm'y nor expedient. It was said, for instance, that, though 
tlle bulk of the Bill dealt with transfer of property inter vir:os by act of parties, 
it also treatec1 of conditions in wills, and of succession to a deceased person. It 
was said, again, that the chapters dealing respectively with the rights and 
liabilities of owners of limitC(l interests and with property held by several 
persons belonge(l rather to the subject of the enjoyment, than to that of the 
transfer, of prolJerty. It was urged that settlements (in the conveyancer's 
sense of the word) were hardly c,er made in India; that what are technically 
called "powers" were almost unknown; and that the chapters dealing with 
those subjects were certainly not necessary, and could hardly be said to be 
expedient. The Committee felt the force of these objections. In fact, they had 
always felt them. But they were not responsible for the first draft of the :Bill, 
whatever were its excellences or defects. The matters thus objected to, together 
with others, such as registration and trusts, still more foreign to the proper 
subject of the Bill, were all dealt with by the draft prepared by the late Indian 
Law Commission and rcyised by Sir A. Hobhouse. The great deference due to 
the Ln.w Commission and to Sir A. Hobhouse had hitherto prevented the 
Committee from denling freely with the Bill. Until the opinions of the Local 
Governments and the results of local expClienc(' had been obtained, for ·them 

to have altere(l it wou1c1 have been to set their individual views against those 
of the able and learncd men who were answel"able for the Bill as introduced. 
nut now that these opinions and results Imd been obtained, the Committee saw 
that, if 1110 Bill was to go on at all, it must be strictly confined to the subject 
of transfer of property by act of partics, that was to say, by contract or gift. 

b 
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. They had, therefore, omitted chapters VII to XII, both. inclusive, which 

, 'dealt, ~t  settlements, powers and the other matters just mentioned . 

. ~. ~ They.' added, on the i ~  references to the repoi.'ted decisions of t~  
•. ~di . o ts .~d the Judicial Committee, which justified the rules contained 
in the Bill. -The Oouncil}VoulcJ, 8eetho.t but few of these rules were devoid ·of 
this'valuable sUPl)ort. The assert jon that the Bill would introduce a mass of new 
, Jaw ~to Ip.dio. l st~ ti ~ o  due to ignOl;ance of the extent t.o which 
,:.English law ~ d  the name of justice, equity and good conscience) was actually 
.'aClmiIiistered to the. Natives ):>y the Anglo-Indian Courts. The flmction of the 
,:-,13ID,llke that of all Indian Oodes, was to sL'ip English law of f!.ll that was local and 
': lst~ i l d to mould tlle residue into a shape in which it would be suitable 
, for an Indian population; and could be easily administered by ·non-proression81 
judges. But the Bill would introduce hardly any new substantive law, and 
it would not (except in the case of the procedure relating to mortgages) dis-
place any existing enactment. The rules, for instance, as to the relation of 
landlord and tenant, contained in the local Acts, X of 1859, XVIII of 1873, 
. XIX of 1868, XXVIII of 1868, Beng3:1 Act VIII of . 1869 and Madras Act 
Vlli, of 1865, would all remain untouched. . 

To the body of local usages and contractual incidents which in India, as in 
other coUntries, existed as to the transfer of land, the tenderest care was shewn 
by the Bill. Not only was local s~  expressly saved in the sections 98, 106 and 
108, but the effect of section 2, clause. (a), would be to mamtain intact the 
statutory force which the legislutUl'e had given to local usage in those two pay8 
" ~ coutume8, the ~ .  and Oudh ; and throughout India all ~  many incidents 
of"a mortgage or a lease,which '!fere not inconsistent with the provisions of 
the Bill; would remain wholly unaffeCted. 

The Bill was then simultaneously circulated for the third time to the Local . 
Governments, and referred to a o ~ssio  composed of Sir Charles Turner, 
the present Ohief Justice of Madras, Mr. Justice West. of the High Court of 
Bombay and himself. 

That Oommission made several amendments; both in the wording and 
substance of the Bill, but the important additions' were only three. First, they 
set out in full on the face of the Bill, several rules applying to transactions between 
living persons, which in the original draft were only expressed by way of reference, 
mutatis mutanai8, to certain sections of the Succession Act dealing with matters 
such as election, contingent bequests, o di~io l bequests and bequests with 
directions as to application and o ~ and which, therefore, could never 
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havc been applied by un}1rofessionru Judges without risk of serious error. 

Secondly, they required, at the suggestion of Sir Henry Maine, who was a strong 
advocnte of the continental system of a public transfer of land, it writtcn and 
l'egistered instrument in certain cases of sales, mortcraO'es leases exclJanO'cs and 

b 0' , 0 

gifts of immoveable lll'operty. 'l'hirdly, at the suggestion of one of the 
Hindu critics of the Bill, they insert('(l a cllapter on gifts. 

The Iteport of the Indian Law Commissioners, lSi!), was duly communi-

cated to the Select Committee, which then consisted of Mr. Pitt Kennedy (a 

very eminent mastcr both of English and Hind(t law), }b'. Colvin, ~ l  

J otlndra Mohan 'l'agore and himself, -and they carefully considered it, as well as 
the mass of comment.s on the Bill which had come from all parts of India. 

As to srues, they agreed with Sir Henry Maine as to the desirability of rendering 

the system of transfer of immoyeable propert.y a system of public transfer; 

and they were inclined to go a little further in this direction thnn 
seemed good to the Law Commissioners. Thus, they thought that, in the 
case of a reversion or other il1tangihlo thing, though its value might 
he less than Rs. 100, the transfer should be made only by registered assurance: 
they had altered section 54 accordingly, and the Government of India, in its 

executive capacity, approved of this alteration. 

As to mortgages, the Committee ngreed with the Law Commissioners that 

the requirement of registration would not only discoUl'nge fraud and fncilitate 

investigations of title, but that it would also preclude some difficult questions 
of priority. A majority of them, howeyer, thought thnt, when the principal-

money secured was less than Rs. 100, the mortgage-dood need not be register-
cd, and they nltered the Bin llCcordingly. A majority of them also thought 

that equitable mortgages by deposit of title-deeds should be valid when 
made in the Presidency-towns, Rangoon and Karachi. To tItis the Government 

of India in its executive enpaeity had also agreed. 

As to leases, they all thought that the clmpter would be of practical use 

in the case of lenses of buildings, gardens and mines, and they agreed with the 
Law Commissioners that it should not of itself apply to agricultural leases, in 

other words, to the relations between zamindar and. raiyat. 

As to gifts, they agreed with the Law Commissioners that registration 

should be required in the case of gifts of immoveable property of whatever 
value. Such gifts were, ns a rule, made by a written instrument, and as, under 
the Registration Act, the registration of such instruments was compulsory, the 

change of the existing law here proposed was almost nominal. 

• The Hon'ble Mess ..... Grallt and Paul were alllO lUembers of the Select Committee, but neither of them 
atteuded. ita meetings in 18S1, and neither sigued it» report. 

* 
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The Council would see that 'both the Government of India and the Select 

Committee approved of the proposed requirements of writing and registration 
in the case of most transactions relating to immoveable property. It was right 
to say that this approval was to a large extent dlie to the arguments of the 
present Chief Justice of Bengal, and, as the matter would probably be much 
discussed to-day, MR. STOKES thought it right to read a few extracts from his 
Lordship's minute. Referling to a letterfrom the present Chief Commissioner 
of British Burnui., Sir Richard Garth observed :-

"It is stated in paragraph Ii of that letter that' as an abstract question there appears to be 

a general concurrence of opinion, Mat it is kigkl!J desirable tllat tnere should be a complete con-

temporaneo7J,I record of all trall.8actioll.f relating to land, and that the system of transferring 
immoveable property should be made, as it is on the Continent of Europe, by a publicly-recorded 

transfer.' 

" I rejoice to find that there is a general concurrence of opinion upon this most important 

question. But then Mr. Bernard goes on to .say in the same paragraph :-

... To what extent tbis could be carried out in prnctice is open to Borne doubt. It could not be done com_ 

pletely, tDitAout re'1uiring a fDritten rBeard of every .uclUrall.action, and barring parol transact"'n. relating 
to immoveable propertie.; in ~  words, without t1.e introductiou of Bome kind of a Statute of Frauds,for 
.,AieA tAe country" certailll9 not 98t prepared: 

"Now, here is a proposition for which, as it comes from so high an authority, I presume 

there must be some good foundation, though at present I have been unable to discover it. 

"If there is snch a general concurrence of opinion that a contemporaneous record of all 
transactions relating to land i~ desirable, why is it that this country should not be prepared to 

~ t that which would assw'edly prove to it a very great blessing ? 

" I BUpPOse it is almost undeniable that to compel Buch transactions to be reduced to writ-

ing, and to have them publicly registered, is about the most effectual means that any Govern-
ment ~ provide of preventing fraud in such matters. 

"I suppose it is also undeniable that there is as much fraud and forgery and perjury com-
mitted in this country, with reference to such transactions, as there is in any country in the 

world. 

" It is really almost impossible for anyone who is inexperienced in the proceedings of Courts 

of Justice in India to imagine the amount of wickedness of that particular kind which is habitual-

ly practised Ulere. 

" It is literally true that there is hardly any case of importance relating to land in which 

OIlC or oUlcr of the partics does not himself attempt, or charge his opponent with attempting, 

some fraud or perjury; and it is almost a common form in. most suits for each of the parties to 
allege that some at least of the documents which are filed by his adversary are forgeries. 
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" The utter disreg:1.1·<1 of truth and montl sense which this practice involves is most depIor. 

able. There seems to he little or no fceling of shame or disgrace, even amongst men of good 
position and fortune, when they arc charged with, or even found by thc Courts to have com-

mitted, such of'Eences. A wealthy znmludar who is accuscd by his opponent of forging It deed or 

0. rent-roll, 01' of having been plivy to such forgery, never troubles himself, as a rule, to go into 

the witness-Lox to eleny the charge; nor docs he seem to think the worse of himself, nor llo his 

family and ft'iends seem to think the worse of him, when the Civil Court finds him guilty of it. 

" So much has t1lis systcm become habitual, that sometimes, when a suitor has 0. pel·fectly 

honest cnsc and sufficient relinble cvidenee to support it, he will nevertlleless resort, 01' allow his 

friends amI a(Ivisel's to resort, to some forgery or perjury in oreler to improve, as he imagines, his 

position; and mnny a mnn has rim a great risk of losing 0. righteous case in that way. 

"Now, this is nothing short of lI. monstrous national evil. It is frequently suln'('rsive of 

justice. It gives rise to the gl·Os.c;cst immorality. The Courts may check it in Rome degree by 

prosecutions for perjury :uul the like, but the system is so deeply rooted, and Nat.i\,cs of all 

classcs think so lightly of its iniquity, that it ·is often difficult to obtain convictions illl!1lcll cases, 

and it is to the legislat,urc, and the legislature only, that the nation must look to repress the 
mischief in any matclinl degree. 

" And the legislature ha"e the menns, if they would only exercise it, of greatly dcereasing 
tbe mischief. They ha"e the same means which has been successfully resorted to for the same 

purpose in England and other European countrieR, where the evil is much less formidable and 

the necessity for remedying much less ~si . 

"Thll.t means consists simply ;1J ret)l,iring all contract, anti tranlaction, relati1l!! to land t-o 
be in roriting, and registered. 

fC So far as registration is concerned, this has already been enforced with regard to all wlitten 

transactions excceding Rs. 100 in value, and, if the recommendations of the RegiBtr.ltion Com-

mittec are carticd out, the obligation will extend to ell written transhctions. 

"It ,,'ould then only remain to require all contracts and transactions relating to land to be 
reduced into writing; but for this, we are told, , tile eoulltry i8. flot prepared.' " 

Sir R. Garth then enquired, first, what proportion of transactions relating 
to land were at the prcsent time not re.duced into iti~ . and, secondly, W]lOt 

proportion of those which 'Were now effected by parol were honest, bOlla fide 
transactions. He pl'Oceeds ;-

"Now", Ite says, "as regards the first of iliese questions, I have been at some pains to obtsin 
a concet answer to it from gentlemcn of experience in all ilie districts of Bengal. I have consulted 

. judges, vaklls, zamlnoors lI.nd others whom I considel'Cd most likely to give and to procure for 

me the most reliablc inform:ttion, and the rcsult is vcry much what I had expected. 

" My qucstion, be it remembered, has reference to contracts, ~ ts and conveyances 

relating to land of all descriptions, sales, gifts (other than testamentary), mortgages, partitions, 

exchanges, transfers, trust-deeds, family and other a.rrangements and leases of all kinds, always 

excepting leases made to cultivating rniyats. And I learn from the best authority that a very 

C 
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IImaU o o ti~  ~ d d of s ~  instruments are now effected by o~  and that this small pro-
portioii is yea.rlyand rapidly becoming smaller. Men of all ranks and classes are realising more 

and'more the wholesome and undoubted truth that oral nrmngements, espe,cmIly in a country 
li~  this, are uttcr1y unsafe and unrcliaMe; and that, if it is worth a man's while to acquire 

property and give money for it, it is also worth his while to secW'c it by an instrumcnt in 

writing, properly authcnticated and registered . 

.. , ?ioreover, from thc arisWers which I have received to the first of the above ,questions, I 

hve gathered a great deal of valuable information from'reliable sources, which virtually answers 

tho secon<l question, na?llely, what proportion of these transactions W;hich are now effected by 

parol are honest and bOlld fide? 

"The answer is,-compa'ratively few. The arrangements which, speaking gencrally, are now 

effccted by parol are partitions of small family-properties, gifts and exchanges of small pieces of 

land between members of the snme family, small grants of land to mem bers of a family or the 

village-priest, and the like; but a very large proportion of these so-called parol arrangements 

are made for the pW'pose of defeating creditors, or with some other fraudulent objeet; they are 

generally brought forward ill Courts of justicc to defeat the titlc of some bon4jide purchaser for 

value; and in'the large majority of cases they are disbelieved by the Courts and found to 'be 
fmudulent. 

"The fact is, that, so long as the la'.v allows facilities to people to defeat ~o d .fide purchasers, 

the dishonest and ignorant tr) to take advantage of them; and it is, of course, a much easier 

thing, and involves less risk, to set up fraudulent trJ.nsactions by word of mouth than by a 

written instrument, more especially as, in alltransa.ctions above Rs. 100 in value, the written 
instrument is useless unless it is registered. 

"And the present law, too, works injustice in this way. So many of these oral transactions 

which are set up in C014"'ts of justice are found to be fraudulent, that judges are sometimes 

induced to mistrust, and often to rr-ject as fl"J.udulent, the few that are genuine." 

The Chief sti~ t  concluded "ith the following weighty opinion:-

"On the whole, I would strongly advise the Government to consider the expediency of 

ma.1..ing that which now is undoubtedly the general rule the law of the land. I am satisfied that 

it would be the ~o. s of preventing a vast amount of fro.ud and litigation, that it would be a 
great blessing to the whole community, and especially so to those who want security and pro-
tection most, namely, the poorer and more ignorant classes." 

The Bill was then republished in the Gazette of India, with the Committee's 
third report. It was also published in the 10cnJ. Gazettes in English and 
(except in Burma) also in the vernacular languages. It had been before the 
public, in what was substantially its present form, since the 12th March, 188l. 
Since then the Committee had received no criticisms of importance, and the 
Bill seemed now to be approved by all the Local Governments, except those 
of the Panjab, i~is  B,urma and Bombay. 

The Bill, as no\V settled, seemed to the Select Committee a systematic and 
useful arrangement of the existing law. But they agreed with the Law Com-
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missioners that, when the body of substantive civil law enacted for India was re-

cast in a more compact and couYeniellt forll1 than that of a series of fragmentary 

portions ft'om time to time passed l)y the legislature, the chal)ters on Sale, 

Mortgage, Lease and ll ~  contained in the present Bill, would probably 

be placed in close conneeiion with the rules contained in the Contract Act. i'ill 

then they might fitly he left in a law containing what the Corrtruet Act did not 

contain, namely, general rules regubtillg the transmission of property between 
living persons. 

Mn. STOKES trusted, theIl, that the Council would to-day permit the Bill 

to become law. No Dill in the course of his eig-htcen years' experience of 

this Council had ever been so carefully considered. It had been thrice 

circulated to the Local Governments for opinion and puhlic..'],tion. It had heen 

criticised by oyer a hundred of the ablest and most experienced officers in the 

country, of whom nineteen were, he was happy to say, Natiyes. It had been 

five times reported on by Select Committ.ees. It had been carefully reviscd by 

the late Indian Law Commission. 'The Committee thought, therefore, of 
this Bill, as of the Bill dealing with negotiahle instruments, that it was not 

now likely to be improved without the experience to be gained f!'Om its actual 

working. 

The Hon'ble DURG..\. CllARAN LA.llA. said he had only a few remarks to 
make in regan I to the Bill. Thc altcrations which had heen recommended by 

the Select COlllmittec in their last rrport, to thc effect that nothing in the 

second chapter of the Bill shoulU he deemed to affect any rule of Hindu, 
Muhammadan or Buddhist law in rcsl)ect of the transfer of property, was, in his 

opinion, a dccidcd improvement, and removed the objection which was justly 

taken by tho Hindu community. It showed that the legislature had no inten-
tion to interfcre with the personal law of the N atiyes regarding the transfer of 
property. He thankcd thc hon'Lle aud learned member and the Select Com-

mittee for the consideration they had shown in this matter, and it afforded him 

much pleasure to give his support to their recommendation. 

The Hon'ble SAYYAD AllMAD said: "My Lord, I wish, with your Excel-

lency's permission, to say a fcw words before the discussion on this Bill closes. 
The Bill is one of the most important ever introdueod in this Council, and I 
congratuhtte my hon'ble collcague, Mr. Stokes, fl)r having hrought it to the stage 

which it has now reached. I have carefully rood the Bill with the special object 
of discovcring whether any rule containe(l in it is such as would disturb the 

customs and usages of the people of India, and especially the Mussnlnuin 

community. And I h!l.ve no hesitation in saying that none of its provisions is 
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ealc!llatedto affect any portion of the Muhammadan ll,Lw. Nor, indeed, so far 

: ~ .o l d  of Hindu law extends, can I see anything in th,e Bill which 
c'an'intel'fere witli the customs and usages of my Hhidu feUow:coun:trymEm. 
, T}le'·wise rule. always kept in view by the Indian·legislature; of saving the 

s~~ll s of the people of India, has been duly observed in this instance;' 
and 'j, believe not a voice can be raised against the Bill by the people of India 

.~tl~~ o~ d of ' it II interfering it t ~i so ll s. 

, ~ .  'B'ut,'myJA)ru, it is not only on this ground that I am anxious to give my 
~li~~i  sllPport to the Bill. d d~~ tl  of any considerations of expediency 
, With xeference to the sentjments of the people of India, I look 'upon this piece 
. of,legislationas a great step in the direction of .that great object which; I 
trust, will, before many yea.rs pass away, be fully achieved. I refer to the 

formation of a code of substantive civil law as complete and precise as our Penal 
Oode. The, law whlch is to govern the transfer 0,£ property intet· vivos must 
necessarily for.J;ll an important chapter of the Oivil Oode in contemplation. 

" My Lord, if anything I can say can be regarded as representing the 
feelings and opinions <If my countrymen, I will take it upon myself to say that 
this Bill will be welcomed by the Native public when it becomes law. It 
will be welcomed by those who possess property, . by those who are under the 
necessity of transferring it, by thos!'l who wish to acquire property or to advance 
money on landed security. It will be welcomed alike by the suitors who quar-
rel, and by the Judges who have to decide those disputes. And, in saying this, 
I am expressing the convictions that have grown in me during an experience of 
half a century, as a citizen of the British Empire in India, as one who has had 
the honour of serving o ~ t as a judicial officer for no less than thirty-
five years, as one who has frequently been consulted in private life by intimate 
friends in regard to t i~ personal transactions, such as will be governed by 
the provisions of this Dill when it becomes law. My Lord, I make these obser-
vations personal to myself, for I b'elieve that the best way in which I c..'l.ll s~
port this Bill is to base,my conclusions in . favour of its becoming law, not on 

~ o i s t on facts-not on speculation, but on my actual personal experience 
of the past. And, my Lord, since this Bill is the most imp0l'tant outcome of 
the policy which brought about the esta.blishment of the Law Commission of 
18 79-since 'this Bill is a decided and significant step towards the codifica-

tion of our substantive civil law, I trust your Lordship will permit me to say, in 

as few words as ossi il~  what I consider the state of the real Native feeling to 
be in !cgard to the important question of codification. I am mournfully aware 
that codification has its opponents, some of them gentlemen holding high rank 
in the Administration, and entrusted with large responsibilities, and to whose 
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opinion weight should, no douht, be always attached. Dut I cannot be far 
wrong in saying that almost all t.he opposition comes from t.hose who 
are least likely to become subject to the uncertainty and l'isk to rights and 
property which the absence or codified law involves. So far as I am aware. 
the Native public has never raised its voice against codification. To them, 
codified laws mean the introduction of certainty where there is unccrtainty-
precision, where there is vagueness. Nor can it be said that codification is 
unpopular OlTen among the most conservative sections of my countrymen. I 
must ha\'e lived to declining old age amongst them in vain if I am not, even 
at this time of life. in a position to say confidently, that of all the innumerable 
blessings of the Dritish rule, the one my countrymen cstccm most is justice; 
that justice, in their eyes, means 11caee and oreler, which, in other words, 
mean security to life and property-the sole aim aud end of Government, At 
present, whilst a splendid Penal Code and a Criminal Procedure regnlate crimin-
al matters, the civil law is administered on tile somewhat vague, though 
noble, principle of 'justice, equity, and good conscience,'-a principle much 
of whose beauty is practically spoilt. by tlie fact that individual judges in 
similar cases do not take the'same view of that noble maxim. The result is an 
uncertainty as to rights which mduces litigation to a form of pecuniary specu-
lation, from which springs that most deplorable class of suits in which the 
parties, agreeing as to facts, have no authoritative mcans of ascertaining the 
law, Codification, and codification nlone, can remedy the evils which arise from 
uncertainty of the law; codification alone can cnahle the public to know 
their cxaet rights and obligations; codification alone can enable proplietors and 
litigants, advocates and judges, to know for certain the law which regulates 
the dealings of citizens in Dl'itish India; eodification alone will enable the 
deliberate will of the legislature to prevail over the opinions of individual 
judges; and litigants will then be more anxious, before going into Court, to 
consult the Statute-book of the laud than the mental proclivities of the indivi-
dual judges before whom their disputes may have to go for decision. To say 
that the Native mind is unfamiliar with the idea of living under systemati-
cally codified law, is to say wbat the truths of history do not justify. 
The Institutes of Manu furnish a noble example of ancient codification, and the 
law-abiding tendencies of the Hindu mind have made them adhere to its behests 
to this day. The history of the lIIuhammailans furnishes It long selies of 
attempts to codify their laws. In the earliest days of the Caliphs of Bagdad, 
books were cODlpiled under the authority of the Calipbs, to supply the require-
ments of a code. Thc.'1c books from their very names indicate that they were 
mcant to be codes. 'l'bc attempts at codiftcation continued down to the time of 
the Mughal Emperor, Aurangzeb, and,in the Ptltatoa-i-.A.lamgiri, we find, perhaps. 

d 
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the m9stinagnificent and most durable o ~ t of that remarkable monarch's 
; Tcign.:.The conditions of life in India have ,since undergone a great change, 
r. ~ d  whilst the' personal laws of lIindu.s ~ d Muh(.l.mmadaruiare secured to them, 

, ~li  ~ itis  lrulehas asserted its right to regulate purely temporal matters so as 
, to slJ,it ·the ·more advancedrequirenients of the present age. The'peopleof d~  

. ~  ;gladly and loyally accepted, this fact, and there can be no justification for 

.. . ~ ~  t~~t ~.~~d of t~  . t~  public is ul}prepared for·codification, or that 
:, t~~ ~s ~  the part of t ~ o t to supply them with a systematic code 
. ~ll  ~~ d. 'withfeelingsother than those 9f satisfaction. 

~  LOrd, I should not have digressed into these somewhat generalobser-
vations 'had I.not felt that much misapprehension prevails in regard to the atti-
tude of my countrymen towards codification, and also that I could find no better 
opportunity for giving such support as lies in my power to the policy of 
codi:fication,-:-a policy of which the Bill now before us is an illuStration of con-
siderable importance. 

II My Lord, the Bill, as it now stands, is in my opinion fit to pass into law 

,w!-thout any further amendment. Delay in passing it would only postpone 
those advantages which. I feel sure. will accrue from it to the public.' Enough 
. thougl;lt and consideration have been bestowed on it, and the outside public 
have had ample time to know its provisions. 

II My Lord. I shall therefore vote in favour of the Motion that the Bill, as 
it now stands, 'be passed into law without any further delay." 

The Hon'ble R.bi SIV,A. PRASAD said he h3.d had some objections to the Bill, 
,but as' the Select Oommittee had been good enough to accept his amendments. 
he had now simply to elplain the objections he had taken. He did not object 
because he thought that the Bill touched upon the Hindu law as inter-
preted by the Judicial Committee of Her Majesty's, Privy Coimcil and the 
English Judges of the Indian Courts. but because it affirmed those decisions 
on certain points regarding the light of a Hindu to dispose of his property by' 
creating perpetuities or bequests in favour of unborn persons. The Hindu 
community did not acquiesce in those decisions, and they did not wish to see 
them affirmed by the legislature until they had had an opportunity of contest-
ing the points fairly. and. if necessary, of proposing a legislative enactment on 
the subject. Of au the perpetuities, the worst was that of mistakes. and he 
hoped that these vexed points might be sa.tisfactolily settled during His Exccl-
lency's brilliant rule. 

• 
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[1he Hon'ble MR. CROSTUWAI'm said. that, in the position which he held 

as Judicial Co.mmissioner of the Central Provinces, the presiding J u<1ge of a 

non.chartered High Court, and ill the face of the opposition lmdoubtedly 

existing ill certain quarters, he felt bound, ill spite of his reluctance to 
occupy the valuable time of the Council, to give reasons for the vote he was 

about to record. 

The opposition was of two kinds. There was an opposition to the principle 

of codification, clenying the possihility, amI doubting the tilit~  of formulating 

the civil law. And there was a more definite opposition directed against this 

particular measure. 

It might be enough to say that the IJrinciple of codification had been, as 

he believed it had been, definitely accepted hy the Government, both here and 

in England, and that no choice was left to the Council in the matter. 

He would, however, go beyond this argument, and would endeavour to 
answer some of the objections that had been made. The obstacles in the way 

of codifying the law in India were, no doubt, great, and were probably 
best appreciated by those who had had to frame and carry through this and 

similar measures. They arose, however, not so much from any inherent diffi-

culty in making a law which should contain rules both for simple and for com-
plicated cases, but from the numcrous conflicting interests to be cared for, and 

the widely varying conditions of the different races for whom the Council had 
to legislate. The compromises necessary to reconcile such interests had natur-
ally left their mark ulJon the Dill, which was thus laid open to the charge of 
being incomprehensive and incomplete. 

As an example of the difficulties that had had to be mct, he would give to 
the Council the history of section 69. It was the custom among English people, 
when money was lent on the mortgage of land, to insert in the mortgage-deed a 
power of sale, authorizing the mortgagee, subject to certain conditions, to sell, 
without the intervention of a Court, the mortgaged property if t ~ money was 
not paid when it became due. 

But it had always been held by the most experienced Indian authorities 

that a power of this kind would work mischievously in rural India. Hence, in 

the first drafts of the Dill, such powers were declared to be invalid. 

The Indian Law Commissioners, however, for reasons given on page 35 of 
their report, altered the drafts and declared the power to be valid in all cases 

in which the mortgaged property should be five hundred rupees or upwards. 
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&presenting, as MR. CROSTHWAITE thought he was bound to do, tho 

i~t sts of the ignorant landowners of Upper and Oerittal India, who borrowed 

money without the aid of legal advice, and dealt with men far above them, as a 

rule, in intelligence and astuteness, he felt himseif compelled to dissent from 
~  opiniori of the Law Oommissioners,. and the /:Iection was altered so as to 
enable the Local Governments to declare the areas 'within which this power of 
sale should be valid. It appeared, however, that this alteration was not in 
accordance with the views of the gentlemen :whose interests his hon'ble friend 

Mr." Inglis so ably ~ s t d i t sts which must be respected by all who' 
had the true prospelity of the country ~ heart. A fresh considei'ation of the 

matter became necessary, and the result the Oommittee arrived at was embodied 
in the present section 69 of the Bill, and which, if it satisfied Mr. Inglis and 
his friends, as he believed it did, was also quite sufficient to guard the ID-
terests of those whom he had in view. 

MR. OnOSTHw liTE mentioned this to show what difficulties had had to be 
IIl,ot, and how impossible it was that a code of this nature, which was not always 
understood by those who were affected, or thought they were affected, by it, 
could be otherwise at first than imperfect, incomprehensive and, to the stiff 
~ l sense, disfigured by compromises and exemptions. 

Much had been heard, in relation to the Bill, of the difficulty that would 
arise to the people if it was passed. The two hundred and fifty millions of 
India were cast in the teeth of the Oouncil, and the unfortunate peasant was 
, represented as drivento distraction by the complicated provisions of the law. 

Now, as to any difficulty of this nature which arose or was li ~  to arise 
from this Bill, it was, he believed, very much exaggerated. Codes of the kind 
were like arithmetic books, with'the exception tbat people were not obliO'ed to 

. 0 

learn them. A man whose whole transactions consisted of a few simple acts 
of barter had no occasion to trouble himself about the rule of three or 

compound fractions. And, in like manner, it was only those whose transfers 
were subject to conditions and interests, multifarious and complicated, who 
would be affected by the more complex and intricate provisions of the Bill. 

The ne"cessity of codification arose from the present state of the law, combined 
with the nature of the Oourts. It was the fashion to speak as if the present 
Bill would supersede a code of clear case or statute-law. Whatever might be 
the case within the jurisdiction of the Calcutta High Court, there was 

certainly, in the parts of India with which he was acquainted, DO clear body of 
law on the subjccts dealt with in the Bill. To usc the words of one of the 
officers, Mr. Quinton, who had recorded an opinion on the Bill-" Our Oourts 
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have to grope through the wilderness of precedents on the suhjeet of sales and 

mortgages." 

1'he }1rogress of a difficult case was somewhat in this wise. The Oourt of 

original jurisdiction had not much legal training or learning, and, as the Gov-

ernment did not ]u'ovide it with text-hooks or commentaries, or cven Law Re-

ports, its law-lihrary was usually confined tv copies of the Acts and Regula-

tions. It was puzzled hy the precedents produced hy the contending parties, 

who, bcing at liberty to pick and choose among the dceisions of four High 

Courts, had no difficulty in showing authorities for every view of tIlC point in 
issue. If there was no ruling on the matter by the Oourt to which the J uelge was 

subordinate, he eagerly grasped the precedent which seemed most to the purpose. 
On appeal, the Lower Appellate Court, which was more experienced and better 

informed, and received copies of the Indian Law RelJorts, was often compelled 
to differ from the Judge below. The result was a sccond appeal, in which the 
High Court. having more information, a better lihrary and more leisure to go 
thoroughly into the authorities on the point, was often obliged to take a differ-

ent view from either of the Oourts below. 

And no one could say what the decision of the Judicial Oommissioner 
would be, unless that Juclge had had a similar c:tSe before him, or unless the 
matter had been decided hy the Privy Council; for he also might pick and 

choose between the rulings of four chartered High Conrts and was bound by 
none. He was often like a man standing at a place where four roads met, and 
where there was no sign-post. It might end hy his following none of the made 
roads, but taking a straight line of his own across country. 'Vhatever might be 

the result of the present state of things, it was not certainty. 

How far this was a true description for Bengal and for the Oourts under 
the Calcutta nigh Court, :MR. OROSTIlWAITE left his hon'ble friend Mr. Evans 

to say. 

Now, he did not venture to hope that the present Bill would remove all un-
certainty; and, for a time, until the meaning of each section had been thoroughly 

understood by the first Oourts, it would probably increase litigation. But, 
speaking as a o~ o ssio l Judge, and even admitting, what he did not 
admit, that all the charges of imperfection brought against the measw'e were 
sound and true, still he said that the Bill was a step in the right direction, 

and he thought that he had with him the great body of the non-professional 
Judges, whose opinion was in this matter to his mind the best guide. For it 
was not to an athlete that a person would go for advice as to the best description 

e 
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of ~ ~t . ilIe could .well understand the feelings ofa thoroughly able and. 
, l~ d  with regard to a Bill of this kind, It. dealt with matters as 
f!lmp.i;J.r to him as his l ~ t  and it dealt with them in a way that did not, 

~ iiit~ it ~ sense of taste as a legal artist. He tllOught that he could have 
, . -done ::it . better himself, and he felt that the cut-and-dry sections of the law 

.. -~o ld tie his hands and prevent him D'om doing that perfect justice at which it 
'. was tqe prid,e of all the ~ld s to aim. lIR. OROSTHWAITE could well, 
. l d~ st d this., But, at the same' time,.he was sure that for the non-pro-
, ~~ lsio d  who must, for obvious l;easons, :preside in the Courts for'some 
::: 'time ~~to  anytlling was better thaD the present chaos, in which imperfect 

~o l l  had to ~tl. l  with the (lOnflict of authorities . 

.' He would briefly.notice some of the more definite objections taken to the 
present Bill. 

It was questioned, he believed, by some whether it COlTectly represented 
eXisting'law. This was a lloint on which his opinion would not be taken. .But 
perhaps his hon'ble'and learned friend Mr. Evans would state his opinion on 
the matter. He might quote from the notes of many of the officers who had 
criticised the Bill. He contented himself with citing the opinion of the Hon'bJe 
:Mr. Justice Field, because he believed no man was better acquainted than he 
~ with the statute and case-inw of India. ~ said:-

«I hlLv'e again carefully examined the Bill as altered lind revised, and, speaking generally, 

I think it has now been brought into harmony with the law of India, and will, in all proba-
bility. prove a useful measure." 

It had been urged-urged indeed in a 'very forcible manner by the Panjab. 
authorities, who had exempted themselves from the operation of the law-
that the Bill would interfere with and override many of the old customs 
80 dear to the people. He had eearched the papers in vain for any specific 
instance of a custom so overridden, and he ventured to· say that such 
customs must be few indeed. He was speaking of the Bill apart from its 
saving clau!'es. There were IIlany customs of inheritance, marriage, adoptio;n 
and other social matters. Eut customs, properly so called, regarding sale or 
mortgage or gift, there were, he believed, none or very few. 

MR. CaOSTHW.HTE could not help thinking that mucb of the outcry about 
custom arises from a lax and unscientific use of the word. A legal custom,-
his hon'ble friend the Law Member o ~d set bim light if he was in en-or,-
a st~  that was, which the law would recognise and the Courts act upon, 
must be immemorial, invariable, reasonable and established beyond doubt: 
Now, it could be hardly doubted t.hat. this was not the sort of cuStom which 
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some of the opponents of the nm contcmpbtcd. For example, he quoted from 
a letter by the Secreta.ry of the PanjiLh Government, which was printed 

on ~ 221, Vol. I, of Mr. Tupper's Pat/jab Oust011l01'U Law:-

.. His HOllollr Il3d always held that dircctly any attcmpt is made to lcgnlisc n custom its 

virtue ns a custom is lost. ']'hc rcasun wIly the legislature provides for the observance of 

cnstoms in judicial dccisions is bceallsc such obscrvancc providl's for the fluctuation of llUblie 

sClItimcnt nUll for the developmellt of national ideas, nnd enablcs the Courts to take into consider-

ation both the onc and 1 he othcr in adjudicat.ing all questions of social intcrest. As soon as the 

i ~s of thc legislaturc is stampcd UPOll such customs, they become to all intents and pur-

Iloses unalterable rccords of u st.ate of things which may continnc and may change, whilc a 

chang" in the body of substautive law thus formed is vcry dillicult to effect without the pres-

sure of lin illHueuce which a social rcvolution only could cxercisc." 

N ow, MR. CROSTRWAI'l'E ventured to say, with all deferencc to thc gentleman 

who wrote that letter, that the object of the legislature was not what he described. 
A custom fluctuating with public sentiment was a contradiction in terms. To 

administer civil law on the basis of the changing sentiments nnd imperfectly 

known usages of the people would lead to a confused labyrinth of decisions in 
which no right would be secure, and in which the unfortunate J urlges, and more 

unfortunate suitors, must wander like the blind led by the blind. 

It must be remembered that, when a Court a'ld once decided that a custom 

existed, the custom was as binding aLd rigid in its operation as a legal enact-
ment; nay, more so, for the legislature, especially in India, would always be 
more reluctant to repeal a custom than to amend one of its own laws. But, 
leaving this question aside, the Bill had been so framed as to save every cus-
tom or usage that could ha,e any title to legnl recognition. Mr. Tupper, than 
whom there could bo no l)otter authority, admitted this, although he opposed 

the extension of the Act to tho Panjab. On page 35, Vol. I, of Panjcib 
Oustomar!J Law, 1YIr. Tupper said :-

"The Transfer of Property Bill saves the proVISIOns of any enactment not thcreby ex. 

presl"ly J'flpealed. Sections 5 nnd 7 of tIle PanjaL Laws Act are therefore unaffected; also 

section Hi of the Panjab Land-rcvenue Act. Accordingly, the wllOle of our customary law, 

and the existing system for cnforcing it, so far as that measUJ'e is concerned, remaill int.'Wt." 

The same npplied, mulcdis 'fItuta1ulis, to tllC Cent.ral Provinces, where there 
was in force an enactment similar to the Panjab Laws Act. 

It was i ossi~l  therefore, that any custom properly so-called should be 
oyerrhlden by the Bill. 
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CominO' now to the pel'Sonal law of the Hindl'ls, Muhammadans anel 
• 0 

Duddhists, lb. OROSTHWAITE believed it also was perfectly safe under the Bill. 

Scrupulous CD;re lmd been taken not to t.ouch the personal law of any raoe. 

M;a. OROSTHW UTE, for one, would be reluctant in the extreme iodo anything 
that would trenoh on the province of Hinelu law-a law for which he enter-

~ i ~ a great respect, and which was in many ways eminently suited to the 
. genius of the people who iived under it. The only sections which were inten-

tionally drawn otherwise than in accordance with that law were th9se sections 

which -i'equired -certain descriptions 6f transfers to be made by written instru-

ments.. An,d, in order to prevent any possible hardship to the more baokward 
tribes from this provision, power had been given to the Local (}ovcrnments to . . 

exempt the membel'S of any race, sect, tribe or class from all 01' any of those 

provisions-a power which would, he hoped, be exercised carefully. 

So far as he could discover from the papers, none of the Hindu lawyers 

who had criticised the Bill accused it of touching their lu.w. Tue only specific 

charges brought against the Bill in that respect were contained in a paper for-

warded to the Select Committee on the 9tl\ instant by the Hon'ble Mr. Justice 

Cunningham. Anything coming from a Judge of Mr. Cunningham's eminent 

l ~ i  and ability must have great weight. MR. CROSTHWAITE confessed, 
when Le first read Mr. Cunningham's note, in which he represented the Bill as 

making piecemeal alterations 'in Hindu law, he was startled. But, after the 

best examination of the subject which he could give to it, he came to the con-
clusion that the matters refelTed to by Mr. Cunningham were unimportant. He 
objected to some words in section 6, which the Committee had already omitted 

for .other reasons, but which he believed, in their intention at any rate, were not 

contrary to Hindu law, and came, if he was not mist.'lken, from the hand of a 

very eminent lawyer well acquainted with Hindu law, Mr. Pitt Kennedy. Mr. 
Cunningham took exception to the wording of an illustration as inaccurate. That 

the Committee hacI corrected. Another section to which he objected, and which 

dealt with the rights of a bOlUS-fide purchaser of property  subject to a chnrge 
for maintenance, was undoubtedly in accordance with existing law. The second 
clause of section 44, which dealt with, the rights of a transferee of a share 

of 11 joint family dwelling-house, might be new, that was, there were no rulings 

to support it. But it was reasonable and in accordance with Hindu sentiment, 

amI was, he believed,suggestcd by his hon'ble friend the Mahar:i.ja Jotindra 

Mohan Tagore. 

MR. CRosTnW liTE confessed that the examination of the Hon'ble Mr. Cun-

ningham's paper satisfied him that the Bill hnd not trespassed on the sacred 
ground of Hindu law. 
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But another class of objectors arose at the last moment, represented by 
his hon'ble friend Raja Siva Prasad, for whose opinion as a learned Hindu 
he had great respect. This gentleman and his friends 011jcctecl to the Bill, not 
because it infringed IIindu law, but because it did not infringe it. They 
wished the legislature to go behind the decisions of the J udici..'l.l Committee 
of the Privy Couneil and of the Indian Courts, and to adopt the interpreta-
tion of Hindlilaw which some Pandits of Benares thought to be right. 1.l1e 
question which they would raise was a very large one-whether Hindus had 
the power of creating perpetuities or not. The l'l'ivy Council (Judicial Com-
mittee) had decided that they had no such power, and the Bill in section 14 
was framed accordingly. 

It 'was impossible, if the question was to be dealt with 'in the Bill at all, 
to do otherwise than follow the rulings of the highest Appellate Court. But 
there appeared to be so strong a desire on the part of the Hindus, so far as the 
Committee could judge, that these rulings should not be affirmed by the legis-
lature until the Hindus interested in them had been able to contest the point 
fmther, that they thought it best to save Hindu, Muhammadan and Buddhist 
law from the operation of Chapter II. 

This, to a certain extent, weakened the Bill, and it was a kind of legislation 
which to him personally, and no doubt to others of those who llad consented to 
it, seemed feeble and unsatisfactory. But it was clenrly inexpedient to deal 
with a very hrge question of this kind, the decision of which could hardly be 
said to have been part of the direet object of the Bill, otherwise than with the 
greatest caution and deliberation. There was, therefore, no eourse open to the 
Committee but to delay the Bill and put it off sine die, or to exempt the per-
sonallaws of Hindus from the operation of Chapter II. 

MR.. CROSTHWAITE objected strongly to delay, as he thought that no 
advantage could possibly arise from it. The only chanee of getting It more 
perfect law was by the experience gained in working this. A Bill of this 
kind lost its continuity lly passing through a multitude of hands, and ran 
the danger of becoming It pieee of patchwork. The second course had, there-
fore, been followed. and his hon'hle friend Raja. Siva PrasM was now free to 
use his efforts to proeure for the HindUs a power little consonant with the 
present state of things,-a task in whieh, considering the rapid progress now 
being made by his countrymen, he could hardly succeed. 

As to the technicality of the Bill, of which much had been said, a. law of 
this kind must be technical. :?tilt. CROSTHWAITE could not undt:l"Stand how a. 
law on such a subject could be written within reasonable compass without using 
technical terms. It was perfectly intelligible to anyone who understood English 

• f 
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and had the requisite elementary knowledge of the subjects dealt with. The ~ 

best proof of this was the mass of criticisms elicited from non-professional 

Judges-criticisms which showecl beyond doubt that they understood the Bill. 

d~ if the J ndges could not understand a Bill like this, what hope would there 

he'of their understanding cases that would come under the law? There was, 
however, one thing he woul<llike to urge on the attention of the Legislative De-

partment. The Local Govei'nments should be asked to take more than ordinary 
Cal'8 in the translation of these codes. Noone but a lawyer who was also a 

scholar could translate them accurately. But there was no diffiqulty in finding 

competent men, whether Natives of 1ndia or Englishmen, to do the work. It 
might perhaps bc necessary to pay them somewhat more than was given to the 
ordinary translator. But the cost wonId be comparatively a mere trifle, and, as 
the Bills had already been translated, and only needed revision, it was a work 
that could not require more than a week or two to complete. 

The Hon'ble }lR. EVANS said he felt bound to detain the Council for a 
short time with a few remarks which he had to make on the subject of this 
Bill. But he hoped His Excellency the President would pardon him -if he asked 
for information on a point of procedure. He wished to know whethp.r any vote 

was intended to be taken on the present discussion, 01' whether it would be taken 
on the amendment which appeared in thc notice-paper. 

His Excellency THE PRESIDENT observed that that must depend upon cir-

cumstances. The Council would be entitled to vote on the present question, 
and again, subsequently, on the motion of the Hon'ble Mr. Plowden. At. the 
present' moment, no opposition had been expressed to the motion before the 
Council, and, consequently, so far as the discussion had gone, HIS EXCELLENCY 
supposed that no vote would be taken upon it. . But, if his hon'ble friend had 

any general observations to make, this appeared to be the proper stage for him 
to make them. Mr. Plowden's motion was a definite motion for ost o ~ t  

and, strictly spcaking, the (liscussion ought to be confined to that particular 
question. 

The Hon'ble MR. EVANS continued.-He trusted the Council would not 
deem it a waste of time, if he briefly reviewed the circumstances which led to 
the introduction of this important measure. Even in England there was a steadily 
growing feeling in favour of codific<'l.tion. But there the law, though contained 
in tllat " ild s~ of single instances "-the Reports-was the slow and gradual 
gl'Owth and development of centul'ies; and there the judges were all professional 
lawyers of eminence, familial' from long and daily practice with the plinciples 

of law aud the method of applying them, and able, by lifelong study, to find their 
way unhesitatingly through the labyrinth of Law Reports, and they had the 
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assistance of an able and highly t.railwcl Bar. Here mn.t.t.m·s wore very different. 
'l'he Hinelu law relating to iulH'l'it:mee ailel some ot.hel· matters remn.ined ill 

full vigour partly bpcause it was illtimatdy honnel up with rPligion. But the 

greater portion of the ancient civil law of t.he IIindlls l'elating to contracts-the 

traffic of man with Tllan in the ordinary relations of life-had become obsolete 

nud slink into ohlivioll. 

"'hen the English hc'gan to rule this conntry, thC'y fonnd that, nEter secur-

ing to tlw people such laws as they founel in living existence, there wns a great 

void to he filled, and this they did by 1 ht' simple injundion to the judges in the 

M ufassal to decide all cases not otherwisp IIl'ovided for according t.o ~ tllit  and 

good conseienee. ",Vh('rc were the j!lliges t.o look for the rules of equity? 'fhey 

t~o ld find lit.tle or no guiel:l1Icc alll011g 1 ~ colltlction of al'ehaie rules and cus-

t0111S w hieh stood out amidst the ddll"is of thc an('il'nt. Indian systems, and 

nat.urally fell bnd: on tlle rich store-holllie of English law. 'fhat law, elabor-

nted by eminent jurists in the courso of centuries, with the aid of the in-

valuable legacy left us by the Homan Empire, was naturally resorted to by all 

who were in search of principles. 

'rhe whole history of our judge-made law for the lust century was an illns-

tration of this In·ocess. 

Sometimes broad and genera.l principles of universal application were laid 

down; sOl11p.times narrow and teclmienl rules peculinr to Eng-land were 

introdncec1 aud subsequently explo(1c'cl; and still the cours(' of formation, 

d('struetion and alteration went on till the records of it reached the unwieldy 

proportions of the present mass of Law lteports. 

'fhen it was felt that something ought to be done. 

Very few of thc judicial officers in India were trained professional law-

yers. Most of the Courts of first instance hacl no librUl'ies of any sort, 

no text-hooks, no means of refcrenec, and yet their juc1gmcnt& were nIl liable to 
come before higher and better-instructed trifHluals, and ultimately before the 

High Court, where those judgments were set aside because they ran counter to 

rules contained in s~s which the authors of those judgments htHl no knowledge 

of and no means of knowledge. 

'l'he perplexities of judieial officers in this state of things had been well 

described by his hon'ble friClld MI'. Crosthwaite, and the sentiments of the 

suitors as to the uncertainty of thc law could Dot he better l"Cpresented than 

they had been by the Hon'ble SaYJ'ad Ahmad Khan with his long and varied 
experience. 
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The law l ti~  to the transfer of property was the subject now before the 
Oouncil. ' 

"-,' It was long ago decided by the Home and Indian Governments that the 
odi .i~ tio .o  this branch of law was d sl ~l .  importance of it was 
i i st. ot i ~ o ld be more important than the security of titles and the 

avoidance of unceitdinty and .confusion in dealing with property. That un-

" ~ t i t  and . confusion in matters connected with property depreciated the 

'1 -value of property ~ s undeniable and sel£':evident. 
. . .... ,,"', , " :.. . : . 
, ,. ~~ better ~  of the necessity of taking some steps to remedy the 
~isti  state of things as to titles aI.d mortgages in India could be given 
than .the well-known fact that the wealthy and powerful Land Mortgage Bank 
(Oredit Foncier Indien) had, after some years' experience, to give up lending 
money on land in India, because the titles and the law and procedure as to 
mortgages were in so unsatisfactory a state that the high interest·-obtained did, 

not cover tl}e risk. 

Taking up the present Bill, the Council would find it divided into chap ... 
, ters. . -

Chapter I called for no special remark on this occasion, except that Bombay 
bad been exempted fortbe present from the operation of the Bill. This exemp-
tion was made in consequence of the Bombay Government applying at a very 

late period to be exempted. It had been granted by the Executive in accordance 
with instructions from the Secretary of State not to introduce the Bill at once 
into the territory of any Local Government which objected to i~. But MR. 
EvANS saw no materials before the Council which would lead him to doubt 
the suitability of the Bill to the civilised portions of the Bombay Presidency. 

In Chapter TI, senra! l~s were intl'oduct'd from the Succession Act, 1865, 
defining the limits :within which property could be tied up by settlement inter 
viv08, and laying down the rule restricting perpetuities. He had always heen 
apprehensive that these rules would unduly extend the powers now possessed 

by Hindus (under the rule in the Tagol'e case) of tying up the properties after 
their deaths. The rule in the T((gore cass, whieh prohibited gifts or bequests to 
unborn persons, was now the Hindu law as declared by the highest tribunal, 
except so far as the rules now proposed to be embodied in the Act had been 

made applicable to the wills of HindUs in Bengal by the Hindu Wills Act, 1870. 

The Hindu Wills Act was passed before the Privy Council had finally laid 
down the doctrine that no interest could by Hindu law be created in 
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favour of an unborn person, which doctrine, as they pointed out, obviated the 

necessity for any rulc against pcrpctuities under Hindu law, and also cxplained 

why no such rule could be found in the Hindu law. How far the Hindlt Wills 
Act did in fact abrogate, in the case of wills in Bengal, the rule in the' Tagore 

case was a disputed point now in course of settlement by the Courts. It ap-

peared to him that the question, whether extended powers of tying up property 

shoulc1 he gI'anted hy legislation to Hindus, was one of gmve public policy not 

to be lightly settled. 

MR. EVANS' difficulties on this point had been removed in a singulnr manner. 

The Hon'ble Malulraja J otlndra lIohan Tagore and the Hon'ble Raja. Siva 

Prasad, coneeiving, in common with many of their fellow-countrymen, that the 

rule in the 1.'agol'e case did not correctly represent the Hindu law, nnd that 

Hindus wore by their own law empowered to tie up their property for ever 

without any restriction, had rejected the extensive powers conferred upon them 
hy the Bill as too limited, and had asked that a clause should be added to 

Chapter II, providing that nothing contn,ined in that chapter should affect any 
rule of Hindu law. As the effect of this was to leave this important question 
ns it stood for the present, and to give an opportunity for its full consideration 
in future, he had gladly acceded to the proposed amendment, though regarding 
it from a different point of view from that taken by its proposers. For his 

part, he would sooner repeal the corresponding sections in the Hindu Wills Act, 
and stick to the rule in the Tagore case, with an exception in favour of bequests 

to, or :;ettlements on, unborn children of a Hindu daughter to take effect on the 

death of the daughter. 

The difficulties arising from settlements of land in England should make 

the Council chary of extending the existing powers of settlement in India. 

The chapter on sales of immoveablc property provided for written instru-

ments and ist tio~  and laid down rules as to the rights and obligations of 

buyer and seller. 

He had not heard much objection to these latter. but there had been a cry 

raised against the supposed hardship of requiring writing in the sale of land. 
Speaking of the ci.ilised parts of Bengal, and excluding any wild tribes who 

mi .... ht be i .... nomnt of the nrt of writing (and who would, as a matter of course. 
o 0 

be exempted by the Local Government), he could safcly say that his experi-
ence, and all the enquiry he had been able to make, led him to believe that this 
objection was purely visionary, as, in practice, all sales of land of the value of 

Rs. 100 or upwards were always evidenced by a written document. 
g 
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On the policy of insisting on wliting and registratjon in order to avoid 
confusion and uncertainty ill titles, 1riR. EVA.NS ~ d not dwell. 

'rhe chapter on,mortgages was the most important in the Act. Thelaw 
relating to mortgages urgently called for defrriition and practical amendment. 

Mortgages ,were legislated. for in Bengal as early as· 1798,but, as the old 
Regulations gave a somewhat cumbrous and unsatisfaptory procedure, and did 

not cover every class of mortgage, o ~ l d s had resorted to a simple mort-
gage-bond, consisting of a covenant to pay and a pledge of the property. This 

form of mortgage never having been legislated for, there was no protection to 
the debtor. The practice was for the creditor to get a money-decree, and 
sell up the mortgaged property without allowing any time for redemp-
tion. The sale being an ordinary execution-sale of the right, title and 
interest of the debtor, whatever it . might be, it was usual, when the same 
property was pledged to different creditors in different mortgage-bonds, for 
each creditor to hold a separate sale and leave the purchasers to fight out in 
court the question of what they had bought under their respective sales. 
There being no machinery for bIinging together into one suit the various incum-
brancers on the property, endless confusIon had been the result, and the deci-
sions of the Oourts upon the almost insoluble problems arising from this state 
,of things had been numerous and contradictorY. The result was that. the 
mortgaged property could not fetch anything like its value. The debtor was 
ruined, tbe honest and respectable money-lender discouraged, and a vast amount 
of gambling and speculative litigation fostered. 

It had been one of the objects of this chapter to remedy these and other 

8imilar evils. 

MR. EVA.NS hoped some day, when our registration-system was improved, 
to see a much greater change, and to see incumbered land sold under a statutorv 
title, leaving all disputed questions to be fought out over the proceeds in court. 
But, pending this, ft was very necessary to do something, and what was done by 
this chapter would, he expected, remedy, or at least ameliorate, many of the 

existing evils. 

It had been proposed to legalise powers to the mortgagee in the Mufassal 
to sell without the intervention of the Oourt. He was strongly of opinion that 
these powers, which wei'e practically unknown in the Mufassal of Bengal, could 
not be safely granted exeept where the property was situated in the Presidency_ 
towns or the parties were Europeans. There had been some doubt as to the 
validity of such powers. This chapter dealt with thi& vexed question, as he 
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thought, satisfactorily. lIe should have pi'cferred to see equitable mortgages 
abolished altogether. or at least confined to land situated within a Pl'esidency-
town. '1'hcy l'roducccl gl'eat confusion in the case of land in the :Mufassal, and 
frustrated the effects of registration. 

There was little to be said of the remaining chaptcrs, except that they made 
very little change in the existing law, and that the small changes made seemed 
desirable. 

It could not be expected that n work of this kind should be free from errors, 
imperfections and omissions; but it had now been yery long before the public, and 
a great mass of valuable criticism had been received, whieh had led to mnny al-
terations from time to time. 

Very probably this Act. like many other Acts. would in time· be altered, .. 
amended and improved as necessity arose and flaws were discovered in its working: 
But, after undergoing consideration and eritidsm for fiye years. it was not likely' 0 

to be further materially improved unless it was subjected to the test of being 
worked. 

The Hon'ble llAnARAJA JOTINDRA. MOnA.N TA.GORE said that. having 
signed the Report of the Select Committee without dissent, he deemed it 
necessary to say a few words before the Bill was passed into law. In his 
opinion, a measure of this kind. to be complete. should. as far as practicable. 
embrace, within the scope of its opcration. all sections of the community, and 
this. he tllOught. was thc original intention when the Bill was fil'St framed; but. 
unfortunately, as far as some of its provisions affectcd the Hindus. the Bill sim-
ply gave the sanction of law to certain principles which were laid clown by the 
Courts of justice in later days; but these decisions, the Hindus contend, were 
not only based upon erroneous constructions of their law. but were also opposed to 
the rulings of equally high authorities of an anterior period. Some of these 
modem decisions imposed upon the HindUs disabilities which. he thought. no other 
nation in the civilised worllllaboured under: others. again. were so much in accord-
ance "ith the theories of English law, that they might be said not to interpret 
Bindfl law as it was, but what, accOl'ding to the advanced notions of modern 
jurists, it ought to be. and, naturally enough, they ran counter to the thoughts, 
feelings anel itleas of the Native community. He representecl tbis to the membcI'S 
of the Select Committee, and though they were most anxiolls to preserve Hindu 
law in its integrity, they wore disposed to accept the later decisions of the Courts 
as containing the truo exposition of that lnw. On tho other hand. the Hindu 
community 110ld as strongly that these decisions. as he had stated, were based 
upon a misconception of the true spirit of the law, amI in this opinion they 
were supported, not only by the learned Pandits of all parts of the country. but 
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also byno less an authority than that eminent Sanskrit s l~ol  Goldstiickcl', who, 
as was well known, had declared tha.t many of the translations of the texts of 
Hindu law were inaccurate; and therefore, he submitted, lllany of the decisions 
~ d d on these incorrect translations were' necessarily inaccurate. He and 
his hon'ble friend Raja Siva Pras4d had brought these eireUlllstances to the notice 
of the SeleetCommittee, and took the liberty to point out the extreme hardship and 
injustice to which that community would be subjccted should the legislature 
seal with its sanction those principles to which such strong objection was taken. 
To institute, however, propel' enquiries and to arrive at correct conclusions must 

necessarily be the work of a long time. It had, therefore, been agreed" as an 
alternative course, to exclude the Hindus, Buddhists, &c., from the operation of 
many of the provisions of the Bill. Thc effect of this would be that, when the 
Dill would be passed into law, it would not interfcre with Illi'\ny of those disputcd 
poj,nts of Hindu law as it was at present administered, though it must be observed 
that it would leave those points in a very unsettled and unsatisfactory state, to he 
dealt with from time to time by particular Judges according to the light that 
njght be in them, with the chance of those rccent decisions, which had overrid-
den the rulings of a forJ'l'ler period, being upset in their turn by other decisions 
at a future time, until the legislature stepped in and, after the fullest and most 
careful enquiry, determined and laid down principles in accordance with the 
true spirit of Hindu law, and in consonance with, the wants, wishes and feelings 
of the Hindu community whom they most concerned, and adapted as well to the 
condition of Indian society. 

The Motion was put and agreed to. 

The Hon'bleMR. PLOWDEN sai(l that he did not intend to occupy much of 
the time of the Council, but he was afraid he should have to trespass upon their 
patience at some length. He would, however, be as brief as he could 
possibly be, and, for this and other reasons, he was not going to enter into 
any elaborate criticism of the Bill in its legal aspect. First of aU, he had' not 
the legal ,knowledge which would enable him to give an opinion deserving of 
the attention of the Council on the subject; in the next place, even if he had 
the' ability, he had not had the time to go thoroughly into an exhaustive criti-
cism'from this point of view; and, lastly, the Council had now before them the 
opinions of certain experts in the law, by which Members of the Council could 
determine what the value and merits of the Bill might be. lIe must confess 
,that he was somewhat sUrprised to find that, in the voluminous papers which 
had been circulated in connection with the several Bills which embodied this 
measure, and the history of which had been given to them by the Ron'ble 
Member in charge of the Dill, amongst the opinions of these experts there was 
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an extremely valuable 011inion, all reference to which had been omitte(l; and 

that was the opinion of Sir FitzJames Stephen. lIis OIlillion was that of a 

competent eXIlert, and he gave his opinion in reply to a special call of the 
Govel'lll1lcnt of India on this Bill and f1\'e other codifying Bills of the Indian 

Lo.w Commission. MIl. PLOWDEN supposed that nohody could deny that great 

weight. amI great value should be attached to :llly opinion given by such au· 

eminent authority, and he should like to know what woulcl be thought of the 

opinion which ItO found recorded hefore llim. lIe "'ouM read the opinion of 

that very eminent jurist, wllich was given in 1879, in respect of the l)l"Csent 

Dill. ITc snid :-" I nm still, however, by no ~ s satisfied that any part of 

this Din is really wanted in India, exccl1t, perhaps, the chapter on :Mortgages 

nnel, ossi l~  the chapter on Leases." lie would liOW request the Council to 

turn to the Bill No. VII, now before them, anel if thpy looked at. it they would 

find tlmt, in addition to those two chapters which Sir J mnes Stephen did not dis-
approve of, there were no less than five other chapters, and of these, four were 

absolutely identical with fonl' of the chapters contained in the Dill whkh was 
submitted to Ilim for consideration, and of which he did not approve. lIn. 

!)LOWDEN nlso saw a 110te the other day, which he supposed was the same which 

had been just referred to by the lIon'ble :Member in charge of the Bill, 
and which eontainc(l the opinion of the lIon'ble the Chief Justice of the 

Calcutta High Court; and what did the Chief Justice say? The Council 
had heard that Sir Richard Garth was in fa,our of the Dill, and lin. 
}'LOW])EN concluded he was, as the Hon'Lle l1emher in charge of the Bill 
~ id so. But he did not gathcr, from what he saw of tha.t opinion, that the Chid 
J llstiec was absolutely in fnyour of t11nt Bill. Sir Richard Garth said in efl"eet 
that ll ~ could not say hc quite apllrovcd of the principle of the Bill as it had 
1)ecn fmmml. It went far too mnch into details, amI would perplex Mufassru 

.lllllgcs in the consilleration of many difficult questions. !In. PLOWDEN refer-
red to these opinions simply because he had heard it stated lately that there was 

JIO opposition to the passing of this Bill on the evidence of experts, except the 
single-handed opposition of bIro Justice Cunningham. He thought, from the 
extract which he had just read from Sir James Stephen's opinion, that he was 

justifie(l in saying that this was not the case; for here was a very competent. 

~ l  able to give a valuable opinion, and he was not of opinion that the Bill was 
ahsolutely required. lht. PLOWDEN would not enter at any length into the 

!"emarks of 1I1r. J ~sti  Cunningham. He thought that, to some extent, thcre was 
gr{'at misapprehension in parts of what Mr. Justice Cunningllll.m said. At the 

same time, he thought that there were other portions of his remarks which 

reqnircd serious consideration before passing this mcasUl'C, more espccially hie:. 

Ii 
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remarks on section 04 of the Bill. Mr. Cunningham s i~  in reference to that 
section,-

t( The rule making registration in the case of every transfer of an intangible interest, 

though below Rs. 100, compulsory, is 0. serious change in the law, and, however expedient, 
should not be introduced i~ o t the fullest notice to the classes concerned,. Every such. change 

is an opportunity of fraud upon the ignorant I;"nd careless." ' 

MR.. PLOWDEN had listened with great interest to the observations whiel1 
'had fallen from Mr. Crosthwaite, to the effect that this Bill was needecl. As he 
(Mr. Crosthwaite) was thoroughly acquainted with the state of affairs amongst 

the i~ lt~~l population of the North-Western o~ s and the ~ t l 
. Provinces, he must be ~  that these opportunities of fraud had arisen in 
'other cases, and had been attended by singularly unfortunate results. There 
was a time when agricultural leases were not necessarily registered; then there 
came an alteration of the .law, and from that time leases from year to year, or a 
term of years, were obliged to be registered. Notice of this change in the law 
was not given so much as it should have been to the large agriCllltural commu-
nity in the N orth-Western Pro\inces and other places, and, sitting as a 
member of the Revenue Board for the North.Western Provinces, and as a 

Oommissioner, he had found cases in which a landlord and tenant had been 
'quite happy urider an unregistered lease, and for some time that len,se had been 
acted upon by both parties. But, all of ,a Budden, the landlord wanted to enhance 
his rent j the tenant would not agree, and then the landlord turned round and 
smd "Your lease ought to have been registered." He brought a suit into Court" 
and he gained it because the lease was not registered, and the tenant could not 
contest his claim. Then there ~ s another section in Mr. J ustice,Cunningham's 
remarks to which he would refer. 

HIS Honour THE LmUTENANT-GoVERNoR here observed that he understood 
from His Excellency just now thnt Mr. Plowdl,m's motion was to be confined 
to the postponement of the passing of the Bill,: he submitted that he was not 
in order in commenting upon its general provisions. 
" . 

His Excellency THE PRESIDENT smd thnt he was of the same opinion, but, 
at the same time, he thought it fair to Mr. Plowden to allow him to 'establish 
the grounds on which he rested his motion. 

YIi. PLOWDEN saic1 that, if that wns the case, he was perfectly willing to drop 
further discussion on this part of the question j it was not to the legal aspect of 
the Bill that he took exception; that was altOorrether another question. But he 
was bound to allucle toanothcr point,which had an important bearing upon the 
question which would shortly come before the Council, namely. thnt this Bill 
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do pass. '1'0 lIlalw his remarks clear he must digress. The motion now 
against his name on the noticc-paper W:l.S not that he had intendcd to move. 
As originally drafted, it stated his wish that the Bill shoulll be considered again 
when the Council re-assemblcd in Oalcutta. 'fhat would -givc a clear pcriod of 
eight months, in which certain events, which he would call attention to, might 
occur. 'l'hough the motion W:l.S placed on the list of business circulated on 
Monday in that shape, he had suhsequently ascertained from the Secretary in 
tllO LC'gislative Department that, in his opiuion, he (MIt. PLOWDEN) was out of 
order in bringing forward such a motion; and, accordingly, he changed the form 
of the motion to that in which it stood at present, and he hoped it wouM 
answer his lmrpose. nis object, briefly stated, was to secure a further rea-
sonable period of time within which endeavours might be made to clicit from 
the representatives of the Native community a larger expression of their views 
on the merits of the Bill, particularly in connection with the1r sevcrallocal 
customs and laws. It was not his wish to obtain further criticisms on the 
legal aspects of the Bill, though that might be desirable. His motion, as it 
stood, did not go so far as he wished; but, if it 'Was assented to, and if, as he 
hOI)ed, thc facts which he had now put forward would justify the Oouncil in 
accepting it, he could safely leave it to the Executive Government to determine 
the time which 'Would be necessary to secure to the Bill more extended 
publicity, and to endeavour to elicit a larger volume of Native opinion 
than the Oouncil now possessed. The HOll'ble Member in charge of the 
Bill had dwelt on the publicity which the Bill llad obtained. He would 
turn to that point shortly. 'fhe Bill dealt with the every-day trans-
actions of life of a very large community, and would affect, more or less, the 
affairs of a very large section of their Native fellow-subjects. Every man who 
had property which he wished to transfer, however small it might be, 'Would be 
touched by the provisions of the Bill. In these circnmstances, whcn he 
learnt that the Bill was coming on for final discnssion, he made it his business 
to sec to what extent the Bill would affect those interests, to what extent 
Native opinion had been obtained on it, and how lar the Bill had attained prac-
tical publicity. With that object he communicated with the Secretary in the 
Legislative Department, and he pointed out to MR. PLOWDEN the sources from 
which he could obtain the information he desired: and subsequently informed 
him that the numbcr of Native gentlemon who had submitted opinions on 
this very important measure was H). It struck him that, considering the 
very large population that the Bill affected, that was a very scant expres-
sionof Nativ copinion. If the Panjab ancl British Burma, to which 
the Bill was not ordinarily applicable, were left out of consideration 
the Oouncil had received one opinion to about 10 millions of people of the 
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country. He did not call that a very large expression ,of opinion. He never 
thought for a moment that these 19 gent.lemcn were the only N ti ~ gentlemen 

who had given the Council tl~  benefit of their opinions on the lUll, and he 
, thought it was very natural 'to cQme to the conclusion that it was only in re-
ference to the last Bill, which was marked No. V, "'hich was circulated at the 
end of 1879, that these 19 opinions had been ,collected. So he turned to the 
Bom'ces of information to wMch he had been referred, and, reflecting upon the 
whole matter, the result of ~lis inquiry astonished bim. There were not 19 but 
21 opinions, and that lvas aU. Ever since the Bill had been before the Council 
in different shnpes, the Government had only succeeded in eliciting from 21 
Native geutlemen their opinion upon the matter. It was true the Council had 
opinions from a great.number of officials who, from their point of view, were 
able to give them, but that was not what the Council wanted. They were 
legislating for a large Native population, and, he should like to see what their 
opinion was on the subject. 

There were one or two other points to which he should like to draw the 
attention of the Council. He found tbat, of these 21 Natiye tl ~  18 were 
Government officers; tnere were, therefore, only three independent views ex.. ~ 
pressed. Then he found that, of these 21 Native gentlemen, five belonged to 
Bengal, four to Mysore, three to the North-Western Provinces and Oudh, three 
to Madras, three to the Panjab, which ~ s out of the Bcope of the Bill, 
one to Ajmer and two to Sindh. There was not a single expression of opinion as 
to Bombny, and he therefore congratulated the Hon'ble Member in charge of tbe 
Bill that-he had becn able to exempt Bombay from the oreration of the Bill. 
Well, he had no doubt that he would be met with the argument that it was 
not a fair measure of publicity to point to the number of Native opinions 
that bad been obtained. In fact, ~ had been told so. But he did not think 
that the gentlemen in the Council thoroughly understood what the extent of 
t.his publicity was. He would endeavour ·~o make it clear how far the Dill had 
been puhlished. He was awaro that the practice was, in consonanoe with the 
standing orders of the Council, that Bills should be translated and published in 
the vernacular Gazettes, and he supposed it was assumed, by gentlemen who 
considcrcd that sufficient pUblicity had been given to the Dill, that, in conse-
quence of these translations bcing publishecl, the people got a very fair view of 
what was going on, and that, if tbey wished to address the Council with refer-
ence to Ilny ol)jections which they might wish to olicr, they would have the op-
portunity of doing so. But he did not think that was at all the case. It was 
not possible to ohtain much publicity hy printing Bills in "the vernacular 

~ tt s. He was onl! able tq ascertain, from the printers of the _ Ben!!al ~  



TRANSFER OF PROPERTY. 83 

Nort/,-Westem Provinces Gazettes, to what extent the vernacular copies of the 
Gazettes were circulated to private individuals. lIe thought Members of Coun-

cil here would be somewhat surprised to hear the result of the enquiry he had 

made so far as Bengal and the N o t ~ 1Yestern Provinces and Oudh were con-

cerned. lIe found that the number of prh'ate subscribers to the vernacular 

Gazettes in Bengal was 174. lIe also found that in the N orth-Western Provinces 

a.nd Omlh the number of vernacular Gazettes issued to private individuals was 
205. They were reckoned in this way. 'l'here were 173 private subscribers for 

the BengaU Gazette, and there was o ~ gentleman who took in the Hindt 
Gazette. lIe could obtain no information regarding the U"iUa Gazette, but 
]10 did not think it circulated more widely than the IIindt Ga.zette. Then, in 

the North-tYestern Provinces and Oudh, where the Gazette was published in 

Urdu, 205 gentlemen-some of these might be officials-took in that Gazette. 

Now, it was a matter of arithmetic. There was one vernacular Gazette issued 

to every 300,000 persons amongst thosc which were circulated to private indivi-

duals; and, if the English copies of the Gazette which were also lU'ivately circu-

lated were added, there would be about one to every 170,000. It seemetl. to be 
utterly misleading and an abuse of terms to talk of that as publicity. There 

. ft was only this small number of private persons who took in these Gazettes, and 
how could it be thought that publicity was obtained for these measures by 
securing translations of them in the vernacular Gazettes? Then, there was another 
point. Hon'ble MemlJers were not aware at what time these translations were 

issued. In one case, the vernacular Gazette-he thought it was theHindt Gazette 
for Bihar-was not issued till December; so that it was impossible for a 
man, however anxious he might be to pay attention to a Bill of this kind, to 
give a competent opinion upon it by the 10th of January, which was the time 
when the Bill was brought forward for final consideration in the Council. 

His Excellency 'l'lIE PRESIDENT said that, in the papers before him, he 
found it l'ecorded that the last issue of the Bill was publishecl in the Hindi 
Gazette on the 24th September and on the 1st and 8th of October last year. 
He thought the Hon'ble Member was alluding to the MaratM Gazette, which 
was the only one in which the liill was published in December. 

The Hon'ble :MR. PLOWDEN resumed. It appeared from the paper before 
him, which he had received from the Legislative Department, that the Bill 

was pnblished in the i ~d  Gazette on the 6th of December. ne thought, 
therefore, that he had sufficiently pointed out that there had not been real 
publicity, and on that ground he was anxious that the final consideration of 
the Dill should be postponed. There was one other point to which he would 

i 
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like to draw attention. . He was told yesterday that the Biitish Indian Associa-
tion asked for time to consider this measure, to enable them to bring forward 
their objections to the Bill, and they were met with a flat refusnl. He would, 
t~ o  move that the Bill as amended by the Select Committee be re-
,published. 

, His Honour THE LIEUTENANT-GoVEltNOR said that he had no desire to 
bring forward any motion which should have the effect of obstructing the pass-
ing of the Bill, but he should have been very glad if the Hon'ble Member had 
seen his way to acceding to a request' which he had made to him to postpone his 
niotion for the passing of the Bill. Of course, there might be very strong rea-
sons for pushing on ,the measure with such extraordinary haste; but these 
reasons were entirely unknown to :my one not belonging to the Executive Coun-
cil. N a reason of any cogency had been assigned to the Council generally. As-
suming that such reasons did exist, and that they were strong reasons, he should 
not make any formal motion in opposition to the passing of the Bill, or urge, in 
support of his view, rule 29 of the Standing Order of the Council, which pro-
vides that the Report of a Select Committee should be ir. the hands of the 
Oouncil seven days before a motion is made to pass a Bill. What he desired 
to say was more in the way of general remonstrance. There was, no doubt, a 
very strong feeling springing up in the mind of tho public, and it was a feeling 
which he entirely shared, that a number of measures were being hurried 
through the Council with ~ l  haste. 'To prove how -very 
necessary it was that due time should be given for the consideration of the 
Reports of Select Oommittees, and to show the inexpccliency of hW'rying Bills 
through Council, it was only necessary to refer to what had occurred since last 
week in respect to this very Bill. There was a motion on the notice-board at 
their last meeting that day week for passing the Bill. Fortunately, a strong 
difference of opinion occurred as to the working of section 69, and this diffi-
culty-and this difficulty only-led to the postponement of the passing of the 
Bill irito law last Thursday. The delay, however, of one week had broucpht for-

o 
ward such strong ~ ositio  to the Bill from Bombay, that, in the Bill as 
amended this week, Bombay was exempted from its provisions. He had not 
been favoured with a sight of the Bombay remonstrance, but it was evidently 
considered to be of such force as to compel the Government to omit Bombay. 

The Hon'ble MR. STOKES explained that, under the general orders of the 
Secretary of State to exempt any Local Government which objected to the pro-
visions of the Bill, the objections of the Bombay Government were accepted 
as a. matter of course. . 
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His Honour the . LmU'fBNAN'f-GoVEltNOR replied that that did not 

affect his position. The objection must have been held to have had some 

force in it, and to be a substantial objection, 01' it would not have come within 

the scope of the Secretary of State's orders. 1'he l·esult any way was, as it 

always has been of late, when opposition to legislation had been made by any 

body or Government, recourse was had to emasculation, and Bombay was left 

out of the Bill. Then, exactly the same thing happened in respect to the oppo-

sition of the Hindus in regard to certain provisions of the Bill. In conse-

quence of the temporary PostlJonement of the passing of the Bill last week, 
the5e objcctions of the Hindlls had been diseo,,·el'ml to be of importance, though 

they had been warned before; and a change had been introduccd into section 129 

which saved rules of Hindu, 1\Iuhammadan and Buddhist law. The objections 

were mct, as usual, by the exemption of the protesting class or body, and in this 

wayan attempt was mude to disarm opposition. He thought that these facts were 
enough to show the danger of passing mcasures sue}1 as this in haste, and with-

out giving all classes time to consider the H,eports of Seleet Committees, and, 

indeed, without giving the Council itself time to consider them. 1£ the Bill had 
been passcd as proposed last wcek, vcry serious mischief might obviously have 
resulted. He again appealed to the Hon'ble Member in charge of the Bill to 

postpone his motion for a few weeks. He entirely sympathised in the very 
natural desire of the hon'ble gentleman to see measures over which he had 

spent so much time, and which had caused him much wearisome labour and 
anxiet.y, passed into law; but he could still do that before he left the country 

by the concession of a short delay. He hoped that always in futurc morc t.ime 
would be given for the consideration of measures after the presentl'Jion of 

the final Report of the Select Committec. 

The Hon'ble MR. RIVERS THOMPSON said that he thought the request made 

by His Honour the Lieutenant-Governor was a reasonable one, and the concession 
of ~ t  time for consideration would be in accordance with the injunction of 
the Secretary of State, that not only should these Bills be permissive in their 

application, but that they should be subjected to tIle closest examination before 
they were  placcd on the Statute-book. No formal suggestion of this kind had 
been made in Council at the last mooting, but, as regards the proposal now put 

forward, 110 was justified in saying that, in fulfilling the desire of the Secretary 
of State in the matter, the Government were fulfilling their own wish that 
important Dills of this kind should not be passed with any rapidity, and thnt 
they should yield to any reasonable request that further time should be given 

for the expression of Native opinion and other opinions on it. 

The Hon'ble :MR. STOKES said that he had no objection to postpone tho 
motion for the passing of the Bill for three weeks. 
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HIS EXOELLENCY THE PRESIDENT said ;-" There seems to be a very. broad 

distinction between the suggestion thrown out by' my hon'bie friend the i t ~ 

t~ o o  and the motion of my hon'ble friend Mr •. 'plowden. That 
to~o  is.~  for delaying the passing of this Bill for a very lengthened period. 
~t of the observations made by him in support of' that motion consisted of 

criticisms, which may be perfectly just in themselves-though I am not 
c?llvinced that they are-against the whole mode of procedure of this Legislative 
,Qouncil,fn: regard to the publication of Bills. He says that our methods of 
li li~tio  fail to secure effectual publicity, and that a very small number of 

~ o s in the cquntry know what legislation is going on in this Council. 
" 

"That, I dare say, broadly speaking, is very true, and even with all the 
, publicity of Parliament and the Pl'esS at home, I would '{"enture to say that a 
very small numerical proportion of the people of Engu;.nd know what Bills are 
passed in Parliament. No doubt, that o o ~io  is VCl'Y much smaller in this 
country, and my wish is that the utmost publicity should be given to every 
measure brought into this Council. But when my hon'ble friend says that 
these Bills are only published in certain Vernacular Gazettes, and mentions the 
number of personS who take in those Gazettes, it appears to me that he omits 
from his calculation the rest of the Vernacular Press. Now, the: Vernacular 
Press, at all events, should be acquainted with those Bills as published in the 
Gazettes, and if such Bills do not come into the hands of the writers in that 
Press, then I venture to ~  that those gentlemen do not give sufficient attention 
to an important part of their public duties. Be that as it may, however, of 
course the Government, and the l is~t  particularly, can only take certain 
recognised methods of affording to the public the opportunity of knowing 
what is going on in this Council, and it rests with the public to avail themselves 
of that opportunity, or not, as they think desirable. All we can do is to give 
to the Press and the public sufficient means of informing themselves 'in respect 
to such Bills as are before this CoUIicil, and I confess that I do not at present 
see how it would be possible to materially change a practice which has been 
in existence for a very long time in regard to the pUblication of such Bills. 
"If, however, my hon'ble friend Mr. Plowden will make suggestions with· 

a view to obtaining greater publicity for Bills brought into this Council, we shall 
be glad to consider them. provided they are such as the Government can adopt. 

" As regards this particular Bill, the fact is that leave was given to introduce 
it on the 31st of May, 1877, Ilnd that we have now alTived at the 26th of 
January, 1882, which is very nearly five years since the Bill was introduced. I 

~d that the Bill has been published four successive ti~ s in such newspapers 
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or Gazettes as the Local Governments thonght fit, and it seems to me that, ac-
cording to the ordinary and geneml· modes of Imhlication, and to the course 
followed with regard to other legislative measures (luring that perio(l, this 
Bill hns IH.1.(1 a large amount of publication and has boon for an unusually 
lengthened period before the public. I therefore very much doubt whether any 
·further Jlublication would be likely to elicit any a(lditional opinion regarding 
the measure. I quite umlerstand the advantage of such a delay as my 
hon'ble· friend the Lieutenant-Governor suggests, becnuse public attention is 
now directed especially to this matter, and, no doubt, within a period of three 
weeks, 0. considerable expression of public opinion, favourable or unfavourable, 
may be brought forward; and I think it therefore perfectly reasonable ·to accede 
to that proposal. On the other hand, I consider thnt such a proposal as my 
hon'ble friend Mr. Plowden makes would fail to secure the object which he 
desh·es. If, as he proposes, the measure is postponed for another year, the 
result will probably be that ~ the interval people will not have nttendcd to it 
any more than they have hitherto, and that, when it comes up again, at the 
last moment they will examine it as a llerfectly fresh matter and start all the 
same objections to it over again. 

" Now, I am ...-ery sensible of the necessity for affording every opportunity 
for the expression of public opinion on a measure of this kind, but of course 
no one can conceal from himself that it is perfootly possible, by postponing the 
consideration of such a mcnsure till the very last moment and then asking for 
an indefinite deIny, to bring about the same result as would be aceomIllished 
by moving fOl' its rejection, or practically to shelve the Bill altogether. I do 
not for a moment sny that this is the case here. Nevertheless, I quite admit 
that, if a case has arisen for postponement-and my hon'ble friend the Lieu-
tenant-Governor says it has-we ought not unduly to press on the progress of 
the measure. 

" In conclusion, I would only point out that, so far as the discussion upon 
the Bill has gone to-day,-and it has been discussed by men of great talent and 
large experience,-that discussion has been favourable to the Bill as it stands. 
This debate will bo of grcat advantage to the public; it will guide their opinion 
in respcct to the Bill; it will tend to remove certain impressions whieh appear 
to cxist in the public mimI; and, therefore, though I eannot agree to the motion 
of my llOn'Lle friend 1\11'. Plowden for a lengthened postponement, I am quite 
willing to agree that the Bill should be postponed for three weeks." 

Ilis Honour THE LIEUTENANT-GoVERNOR asked the permission of His 
Excellency the President to say Do few words on the question of publicity. 
Although it was quite possible thnt only a certain number of the vernncula.r 

k 
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Gazettes might be circulated' amongst the Native o ~ it  the people who 
really gave publicity to Bills which were introduced into this Conncil were the 

members of the legal profession. Those who were. most competent to give an 

opinion were theplenders of the various Courts in the mufassal; they criticised 

the Bills and brought them to t.he notice of the zamfndars and others who were 
their clients.' So that, really, Bills were published to a much greater extent 

than appeareci from the figures which had been given to the Council. 

The Hon'ble MR. PLOWDEN said that, if the passing of the Bill was deferred 
for a period of three weeks, he was quite willing to withdraw his motion. 

The Hon'ble MR. STOKES wished to explain the circumstances connecter 1 
with the memorandum of ·Sir James Stephen which the Hon'ble ~ . Plowden 

seemed to think had been improperly withheld from hon'ble members. 
In December, 1878, the Government of India, having determined to ap-
point a Law Commission, requested the Secretary of State to invite Sir 

Henry Maine and Sir James Stephen to favour it with their opinion upon 

four. matters, the selection of subjects for codifying, the order in which 

those. subjects were to be taken up, t!:.e general an'angement of the Code 

and the applicability of its various parts,-matters on which the Government 

of India had, in May, 1877, fully expressed its views,-in order that that opinion 

might be laid before the Commission. Accordingly, in July, 1879, the Secretary 
of State sent the Government of India a despatch containing a minute by Sir 

Henry Maine and one by Sir James Stephen, the latter of which contained, not 

merely an opinion on' the question submitted to him, but also criticisms on the 

Transfer of Property and the other fi,e Bills submitted to the Law Commission. 

These minutes were laid before the Commission and carefully considered, and Sir 

James Stephen's criticisms were, MR.. STOKES thought, sufficiently answered in the 

second part of its Report. It was not the custom of the Government of India to 
publish minutes made for such a purpose-certainly in the present case they should 

not be published without the authors' consent; for Sir Henry Maine's memo-

randum contained a long extract from an unprinted cssay of his ou the inflilence 

exerted upon law by the continental systems of land-registration; ~ d Sir James 

Stephen's memorandum was hardly calculated to ad,ance that learned judge's 

rel>utntion. But, if any hon'ble member wished to see those minutes, he could 
do so at the Legislative Council House. 

As to Sir Richard Garth's minute, which the Hon'ble Mr. Plowden seemed 

to think had also been kept back from the Council, all he could say was, that 
that minute was written last November, that the learned author, with his 

usual courtesy, sent him (MR. STOKES) a copy in his private capacity, that 
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the criticisms which it. (:()1)1ainml had heen most Cal'Cflllly consiclercd, both by 

the non·ble Mr. Enms and himself, arid t.hat some of the changes which it 

suggested hnd hepn made in the Bill. nut Sir TI.ichar(l Garth never sent 

his minut.e to the . isl ti ~ Department, aIHl must, therefore, he taken not to 

have wished its publication. lIe hall avp:J.nmtly modified his views as quoted hy 

:Mr. l)lowden, for l\Ilt. S'l'OKI';S Idd the l)cst. anthority for saying that the learned 

Chief J lIstice now considered tIw Dill 011 the whole n yery goo(l Dill, though, 
of course, it had its faults, that it was calculated to do much good, and that 

he hoped it would be passed at once. 

As to 1\lr. Justice Cunningham's OpInIOnS, which had heen referred to 

by the non'ble 1\Ir. Plowden, ~. S'.rOKES might tuM one or two remarl,;:s to those 

made hy tlill lIon'ble Mr. Crosthwaite. Mr. Cnnningham asserted that the defi-

nition (in section iJ) of "transfer" was inaccurate, because" the following sections 
show that many transfers are to persons not ~  existence at the time of the 

transfCl· ". This was not so. Interests might under the Bill he provided for 

1mborn persons, but in such case the transfer' was made to living trustees for 

their benefit. He saicl that illustration (0) to s~ tio  26 and illustration \0) to 

section 27 were doubtful law. The former was taken from illustration (e) to 
thp Succession Act, section 115, which hacl been framed by the great judges and 

lawyers whom he (1\In. STOKES) had mentioned in his former speech; the latter 
from the illustration to section 117 of the same Act, which again was drawn 

from tlw decision, in UnderlGood v. Trillg, 4 D. 1\1. G. 633, of Lord Cranworth 

assiste(l by 1\1r. Justice 1Yightman and 1\11'. Baron :Martin. 

1\lr. Cunningham, again, said that "no question has been more fully discussed 

than the position of the mortgagee who has sued on his mortgage and recovered a 

money-deeree ....... The Bill simply ignores the point." TIe had not, lIR. STOKES 

fcared, read the Bill which he criticisecl. There was a section (DD) solely de-
voted to this point aml settling it, l\[n. STOKES ventured to think, in a satisfactory 

manner. 'l'hen, the learned judge Ilaid-"The question, again, as to the interest 

w llieh passe; at a sale inexecution of an alletion-deercc is not free from obscurity"; 

and took the Bill to task for saying nothing about it. What he meant by a 

"sal(' in execution of an auction· decree " was not very apparent. He could 

l ll~  mC':tn a sale malIe under :t decree passe.(l by a corrupt d ~ who had 

spt his dC'cision up to :mction. lIe prolmhly mea.ut an anctioJl-sale in execution 
of a decree; hut t.(l deal with this matter was outside the express scope of tIle 

Bill, and shoultl be dealt wit.h, if at all, by nn amendment of the Code of Civil 

l'rcwt'dul'C. lIe saicl that Chapter VIII was "very inadequate. It lays down 

no gl·ncml rule or principle as to transferability of actionable claims." The 

~ l. ll was that the rule was already laid down in its proper place, namely. sec-

* 
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tion '6. Subject to the provisions in that" section, clause (Ii), and in sections 131, 
132 and 136, all actionable claims would be transferable except mere rights to 
Bue for a fraud 01' for harm illegally caused. But MR. STOKES would not waste 
the time of the Council by noticing any more of these criticisms. 

The Hon'ble MR. IlLoWDEN asked for leave to withdraw the Motion that 
the Bill to define and amend the law I'elating to the Transfer of Property as 
amended by the Seleet Committee be republished. 

Leave was granted. 

The Hon'ble MR. STOKES also asked for leave to postpone for three weeks 
the Motion that the Bill, as amended, be passed. 

Leave was granted. 

. EASEMENTS BILL. 
The Hon'ble MR. S'rOKES also presented the further Report of the Select 

Committee on the Bill to define and amend the law relating to Easements and 
Licenses. 

MERCHANT SHIPPING BILL. 
The Hon'ble MR. STOKES t.hen prcsented the Report of the Select Com-

mittee on the Bill for the further amendment of the law relating to Merchant 
Shipping. 

The Council adjourned to Thursday, the 2nd February, 1882. 

CALCUTTA; ~ 

TIle 26th, Janllar" 1882. 5 

R. J . CROSTHWAITE, 
Offg· 8ecy. to tlte Govt. of India, 

Legislative Depart11lent. 

Go,t, Celltral Pre .. ,-No. 6M L. D.-9.1I·tl2.-1I7o. 
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