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.Ab,tract of tke Proceedings of tke Council of tke Governor General of India, 
assembled for tke pU17'ose of making Laws and Regulations under tke pro-
'Dis ions of tke Act of Parliament 24 ~ 25 Vic., cap. 67. 

The Council met at Government House on Friday, the 25th February, 1881. 
PRESENT: 

His Excellency the Viceroy and Governor General of India, K.O., G.M.S.I., 
G.M.I.E., presiding. 

His Honour the Lieutenant-Governor of Bengal, K.C.S.I. 
~is Excellency the Commander-in-Chief, G.C.B., G.c.s.I., C.I.E. 
The Hon'ble Whitley Stokes, C.S.I. 
The Hon'ble Rivers Thompson, C.S.I. 
The Hon'ble J. Gibhs, C.S.I. 
Lieutenant-General the Hon'ble Sir D. M. Stewart, G.C.B. 
Major the Hon'ble E. Baring, R.A., C.S.I. 
The Hon'ble C. Grant. 
The Hon'ble G. C. Paul, C.I.E. 
The Hon'ble H .• J. Reynolds. 
The lion'ble G. F. Mewburn. 
The Hon'ble B. W. Colvin . 

. The Hon'ble Maharaja J otindra Mohan Tagore, C.S.I. 

ADMINISTRATOR GENERAL'S ACT AMENDMENT BILL. 
The Hon'ble MR. STOKES moved that the Report of the Select Committee 

on the Bill to exempt Parsis from certain provisions of the Administrator 
General's Act, 1874, be taken into consideration. He said tbat the Bill as 
introduced excluded Parsis from the operation of section 36 of the Act, which 
empowered the Administrator General, in the case of estates not exceeding one 
thousand rupees in value, to grant to the representatives of the deceased, on 
their application, a certificate having much the same operation as letters of 
administration. A meeting of Parsi gentlemen, convened at Bombay last 
August by Sir Jamsetjee Jeejeebhoy, had represented-and its representation 
was supported by the Registrar of the High Court, the Administrator General 
of Bombay and the Local Government-that it was not desirable to exclude 
Parsis from the benefit of this section. 

Sir Jamsetjee Jeejeebhoy wrote as follows:-
"In communicating this resolution I have been requested by the meeting to state the 

reasons which induced them to recommend that section 86 of the Act of 1874 should not be 

* 
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included within the exempting operation of section 2, of the proposed Bill. They consider 
that section 36 is a distinct portion of the Act, widely disti,nguished from, that division of 
which sections 16 arid 64. are the leadinO' llrovisions. The scope of section 36 extends so far 

b • 

only as' to vest in the Administrator Goneral power to grant certificates of. administration, 
in respect of a certain cl~s of estates nt the instance of those interested in its administration. 
The Parsl community can have nothing to urge against such a provision, which ha~ nothing 
in common with those sections from which they have petitioned to be exempted. The meeting 
was, therefore, of opinion that section 36 might be alJowed to remain with advantage." , . 

rrhe ParsIs of Surat anci Broaqh, on the other hand, were opposed to allow-
ing thIS section to remain appEcable to th~ Parsi community; but their opposi- , ' 
tion proceeded almost altogethe~, if not entirely, from a fear that the appl{c~
tion of section 36 to them must carry, with it the, applicati9n of section 37; 
which empowered the Administrator General to administer himself, of his 
own m~tion, or g~ant a certificate to a creditor., ~ , 

The Select Committee had, however, found. nodifficulty in: separating 'the '. 
two sections, and they had 'acco~dingly amended the Bill, so that section 36,:-' 
but not seCtion 37; should remain applicable to the Parsis. 

Further, the Registrar of the High Cop.rt at ',Bombay,and the Bombay 
Administrator General h'1d represented, and some. of the members of the! 
Oommittee knew, that the need of a cheap ahd simple method of obtain-
,ing . a representative title had been much felt .by the heirs of Hindus 
and other Natives who, died .leaving in Calcutta, Madras or Bom~ay .. 
. G~ve.r.nm:~~, s;c~~~ies",s~a~e8 :~ p}l?li~, :~?~p~~ie~~.·,neg()~ia~~~!p~I><J{~~~A\, 
depOSIts III banks, when the, assets, dlel not exceed ~n the whole Rs.,I,OOO.:. 

" ..... ",I,,!.,. ,,"' .:, W," , .' p .. ". _l ....• _ <'T ..... , ..... "~_~ .... ,.,~ ,·· .. :-t lO'L"'''(.'''~_~:: 

The 'C?mmittee had, thei:~fore~ made s~ction' 36' ~f:tl~e Ac.( (without se,cti0JJ.,37)':: 
applicable topersons of all descripti~ns, and they belieye~tl;1atit would provide 
for_th~ poorer classes' of Nittivesin the Presidency-towns a simpler, speedier 
and cheaper procedure than would be afforded them by conferring testamentary 
an4.~~testate j~r~~iction ()n t~~' PresiclehcyS~~ Cause, Courts" as _proposed_ 
in the Eill relating to those Courts now before the Council. 

. ':k~, commonly happened whe~ an amending Bill of this description was· 
intr~~l:Lced~.s?-ggestions, ,had been n:il!-~e to the Committe~ for the altera~ 

'tion, of the principalA<it iIi points not touched by the Eill, ani some of these 
suggestions had been adopted. 

'f 

In the first place, it had been repres~nted that inconvenience had resuited 
" from the High Court at Fort William having ruled in In the Goods of Hew- . 

son, I. L. R. 4 Calc. 770, that the Administrator General was not, as an ordi-
nary administrator was under Act XIII of 1875, entitled to obtain from one 
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of the Presidcncy High Courts letters of administration which woulrl operate 
th1'OU2hout Dritish India. Thc Committee thollO"ht it would be advanta"'eous 

~ 0 0 

to the public that thc IIigh Courts should have l)ower to grant to an Adminis-
trator Gcncral lctters operating in this way. Similar considerations would 
apply to cases where the Administrator General was named as executor by, 
"irtue of his office. 'rhe Select Committ.ec had, however, providcd that, when 
thc Administrator Gf'nernl of one Presidency obtained a grant of this sort, he 
should not hc entitled, in respect of' assets situate in anot.her Presidency, 
to corrlllli~~ioll at. a highcr ratc than that allowcd to the Administrator Gene-
ral of thc lai tel' J)I,p~illcIlCy. Thus, if the ~hdl'as A(lministl'ai<"ll' GCllcrru 
obtained a grant of lett.ers of administration operating throughout the thrce 
Presideneics, he woul(l get, in rcspect of assets situate in the Bengal Presi-
dency, only thrce pel' cent. All clashing of jurisdictions would hc avoided 
if ew]'y petition hy an Administrator General for the grant of such letters con-
tained a f'tnte>ment thnt no letters of administration to the deceased had been 
obtained from a nigh Court in another Presidency. 

The next suggestion whieh the Committee had adopted had referencc 
to sect.ion 28 of the Act of 1874. That section was intended to protect nn 
A(lministrator General, who had made a distribution after giving due notice to 
claimants against t.he estate, from liability to claimants subsequently coming 
forward; but it was so drawn as to afford protection oniy when the dis-
tribution was df'fp,rrcd for a year from the grant of letters of administ.ration. 
Now, for the convenience of the parties concerned, the Administrat.ors 
Gencral sometimes took upon themsel.es the risk of making thc dis-
tribution within the year, but it was obvious that they could not gener-
ally be expected to do so; and, as a matter of fact, the section had 
led to delays in closing administrations which, with t.he speedy means of 
communication now-a-days available, were quite unnecessary. The IIigh 
Court of Bomhay had expressed its opinion that "the period within which 
an Adminh;trat()l' General might dh;tribute the assets of a doceased person 
miO'ht be advantageously shortenecl;" and there was no doubt that one o . 
of the reasons why the public resorted to private agency-houses was that 
those hou..ses generally disbibuted the assets in from three to f011r months. 
The Committee had accordingly substituted, for section 28 of' the .Act 
of 1874, n section similar to section 320 of the Indian Succession Act, 
which enabled an administrator to make a distribution after issuing "such 
notices as would be given by the High Court in an administration-suit," 
that was to say, as they were informed, notices of a length fixed with rcference 
to all the circumstances of the particular ease. 
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The only other amendment the Committee had made was the insertion of 
a section, before section 61 of the Ad, empowpring an Administrator General 
to examine ou oath any person, who was willing to he so examined, regarding 
any question of fact on which thc Administrator General might have to satisfy 
himself for the purposes of the Act. The want of such a powcr had been felt in 
cases in which there might be some room for douht as to a claim, Imt not sneh 
reason ·to belieye it to he false as would warrant the Administrator General in 
putting the claimant or the estate to the cxpense of leg'al proceedings -cases, 
for insi:tTI!'e, in whieh the Administrator Gl'I1(,I'al \rislH'(l to sati~fy himself ns to 
t he validity of the elaim marla hy a creditor 'rho could not prorluec Ilositive 
proof of 1 he debt, 01' by a llcxt-of-kin who couItI not furnish satisfactory 
evirlence of relatiouship or identity, or cases where trust-property came into 
the hands of the Arlminish'a1or Gcneral, in whi(~h the (le('casetl had, apparently, 
no heneficial intcrest, but documentary proof of his being a mere trustee was 
wanting. 

'rhe Motion was put and agreed to. 

The lIon'bie MR. STOKES also mm-ed that the Bill as amended be passed. 

The Motion was put and agreed to. 

NORTII-WESTERN PItOVIKCES RENT ACT, 1873, ..L'DIEKD-
~IENT BILL. 

The Ron'ble MR. COLn~ mO\-ecl that tlle further l'epOl't of the Select 
Committee on the Bill to amend the K orth""~ estern Pl'o...-illees llent Act of 
1873 be taken into consideration. He said that, on the last oecasion when 
the Bill was heforc the Council, he had explained all the amendments and 
changes which had heen made in the Ad up to that tLllle. The nill, at that 
mceting of the Council, was referred hae1\: to the Committee, \Iith a view to re-
pealing amI re-enacting the Act insteall of merely amending it. 'l'he Select 
Committce had earriecl out tho!lc instructions. Hut ·whilst c;m~oli(latil1g the lnw 
th('y had rl'eeived a few suggestions, chiefly from the North"'Ycstel'll Prov-
inccs, which they had thought it l'i3ht to adopt, and they had inserted these 
in the mn (IS now prcpared, 

A few words in respect of the ehanges so made were necessary. The first 
of them was in section 20. That section of the Act was to the effect that, 
" if any lease be granted, or if any agreement he entered into, by any landowner 
under engagement with Goyernment for his land, fixing the rent of land for 
any period exceeding the term of such engagelllent, such lease or agreelllent 
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shall, on the expiration of the term aforesaid, be void at the option of either 
party." The object of that section was to prevent the sacrifice of the future 
claims of Government to revenue, by the creation of leases which would 
debar landholders from raising their rents when a new settlement was 
made, and which would thereby diminish the source from which the Government 
revenue was drawn. It appeared, however, from a communication which 
had been received by the Committee, that certain tea-planters in the North-
Western Provinces, in ignoranc.e of these provisions of the law, had accepted 
and granted kases either in perpetuity or for periods exceeding ttc terms of the 
periodical settlements, and that in some of these cases the rent, on the supposi-
tion that it would never be liable to enhancement, had been fixed at a very 
high rate. It was impossible for the State, in justice to the public, to recog-
nise and maintain such perpetual or long-term leases in parts of the country 
which were liable to re-settlement and a periodical enhancement of reve-
nue. On the other hand, it would be hardly less inconsisteilt -n-ith justice 
to leave the law in its present state, as by that course an unscrupulous lessor 
would be enabled to cancel his lease when there was, as far as he was con-
cerned, no justification for doing so. In order to remove this diffic.uIty, the 
Committee had gone as far as they thought they could go in the direction of 
giving relief, and had provided that in such a case the leases should not be 
voidable unless the tenant refused to pay, or the landlord to accept, what the 
Settlement-officer considered at the time to be a fair and reasonable rent. 
As land nnder tea-cultivation had never yet been assessed at a higher rate 
than adjoining lands under cereal crops, the rate of these would probably de-
termine what the Settlement-officer would consider a reasonable rent, and the 
arrangement proposed would obviate, as far as it was possible to do so, the hard-
ship which the tea-planters <1pprehended. 

The next c~nge made in the Bill was that the Committee hr..d added 
a clause to section 44, providing that a tenant at fixed rates, or an occupancy-
tenant, sh::>uld be entitled to compensation for every improvement made with-
out the consent of the landlord, after this Act came into force. The improve-
ments which would entitle such tenants to compensation were detailed in sec-
tion 44. By far the most important of these improvements was the construc-
tion of wells; in fact, it was scarcely too much to say that no cultivator on the 
North-Western Provinces was very likely to make any improvement in the 
land except in the shape of wells. Now, the High Court of the North-Western 
Provinces had recently ruled that ever!l tenant had a right to make wells. The 
section, therefore, did not in any way go beyond what had been declared to be 
the existing law; it merely limited it, in accordance with existing customs. It 

B 
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further provided that suits to recover compensation for, or to prohibit, breaches 
of the conditions of a lease should be tried in the revenue Courts, as was al-
ready the case with suits to eject a tenant for the like reasons. A divided juris-
diction in such cases would obviously be open to very great objections. 

The next change was in section 174, which had been altered so as to cor-
respond with section 190 of the Revenue Act. By that Act a proprietor 
whose estate was transferred for arrears of revenue was allowed to retain his 
ex-prQprietary rights in respect of his sir-land. The section included in the 
present Bill placed tho judgment-debtor, who was temporarily excluded f:raID 
his estate with a view to satisfying the dues of a private creditor, in a similar 
position. 

Fourthly, a change had been made in section 181, which related to claims 
made by a third party in respect of property taken in execution of a decree. 
In such cases, as the law now stood, if the third party failed to make good 
his claim to the property and an order was made for its sale, the claimant could 
bring a suit in the civil Court to establish his right, but the suit could not 
be for recovery of the property, but only for compensation from the judgment-
creditor. It appeared to the Committee that there was no good reason for ap-
plying this provision to immoveablc'property. If the lands of a third party 
were erroneously sold by order of the Court, it seemed unjust that the 
rightful owner should not be entitled to recover his lands, but only to sue for 
compensation. The Committee had accordingly amended that section. 

There was only one more point; the Committee had provided that the 
Act should come into force, not on the day on which it was passed, but from 
the 1st April next. The Act contained a number of new provisions, 
which it was desirable that all persons concerned should have time to acquaint 
themselves with, and with this view the Committee proposed postponing the 
operation of the Act till 1st April next. 

His Excellency THE Pl~ESIDENT doubted whether the Council should pro-
ceed to pass the Bill to-day. The question of the consideration of the Report 
would not create any difficulty, but he should like to know whether the Report 
had been circulated or not. 

The Hon'ble MR. GRANT replied that it had not. 

His Excellency THE PRESIDENT said that to him it appeared that some of 
the changes proposed in the Bill were of a good deal ,of importance, and that it 

. would be hardly fair to Members of the Council if the Bill were to be passed to-
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day. He thought, therefore, that it would be advisable to allow some further 
time for printing, circulating and considering the Bill, as well as for consider-
ing the Report of the Select Committee. 

The Hon'ble MR. COLVIN thought that His Excellency's wishes would be 
met by postponing the Motion to pass the Bill until the next week. 

The Motion was put and agreed to. 

The Hon'hle MR. COLVIN asked leave to postpone the Motion,that the Bill 
as amended be passed. 

Leave was granted.. 

CORONERS' BILL. 
The Hon'ble MR. STOKES moved that the Report of the Select Committee 

on the Bill to empower the Government of Madras to alter the local limits of 
the Coroner's J llrisdiction, and for other jmrposes, be taken into consideration. 
He said that the substance of the Bill as introduced was unaltered, but the 
Select Committee had taken this opportunity to make certain amendments in 
the Coroners' Act which experience of its working had f'hown to be desirable, 
and which had, for the most part, been brought to their notice by the present 
Coroner of Madras, Mr. Eardley Norton, the able son of an able and distin-
guished father. 

The first of these was in section 8, which they had altered in such a manner 
that the Cor;:>ner would not be bound to act, as it had been supposed he was 
at present, on every information he received, but only if he saw reason to 
believe that the information was trustworthy. 

The Relect Committee had, in the next place, amended section 17 so as, first, 
to empower the Coroner to issue process beyond the local limits of his jurisdic-
tion, and scconuly, to remove a doubt which had been felt as to his power to 
issue a summons for the production of a document. 

Lastly, they had added a clause to section 20, providing that the Coroner 
should be deemed to be a Magistrate for the purposes of section 26 of the 
Evidence Act. The effect of this last amendment would be that confessions 
made before a Coroner would be admissible in evidence, though the persons 
making them were at the time they made them in the custody of the police. 
As the Coroner was not a " Magistrate, " the effect of the Evidence Act was 
that, when a prisoner was tried at the sessions, on the Coroner's warrant, 
a voluntary confession of guilt made at an inquest by that prisoner (while he 
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:was in the custody of the police) to the Coroner was inadmissible in evidence. 
As even Village Munsifs had been held to be Magistrates for the purpose of 
section 26 of the Evidence Act (I. L. R. 2 Madras 5), it was clear that Coroner!! 
should be declared to be Magistrates for the purposes of that section. 

The Motion was put and agreed to. 

The Hon'ble MR. STOKES also moved that the Bill as amended be passed. 

The Motion was put and agreed to. 

EXEMPTION ]'ROM MUNICIPAL TAXATION BILL. 
The Hon'ble MR. COLVIN moved that the Report of the Select Committee 

on the Bill to exempt certain persons and property from Municipal taxation 
be taken into consideration. 

His Excellency THE PRESIDENT said that he had looked at the Report of 
the Committee and was very glad to see the alterations which they had intro-
duced into the Bill as originally introduced. He confessed that it appeared to 
him that the Bill, as first proposed, gave too extensive powers to the Go~ern
ment of India, and that the amount of uneMiness that was felt on the subject 
by a considerable number of municipal bodies in the country was justified by 
the very sweeping character of the clauses of the Bill as at first drawn; and he 
was very glad that the Select Committee had taken into consideration the 
representations made by them and had modified the Bill and had removed all 
reasonable objection to it. HIS EXCELLEKCY thought that it was worthy of 
consideration by Government in the Executive Council, whether it would not 
be desirablp. to issue a circular to Local Governments after the Bill had been 
passed, drawing their attention to the provision and suggesting that they should 
appoint a person to communicate with the municipalities with a view to 
settling what Government should pay towards the municipal rates. This was 
the course follol"ed in England. The right of the Crown on behalf of Crown 
property to exemption from rates had been maintained, but a sum had been 
settled in each case which was paid to the municipality in the place of Crown 
rates; and he could only say that he hoped the Local Governments in dealing 
with the question would deal with it in a considerate spirit, and that, under 
the particular circumstances of each case, the Government of India would be 
made to contribute, in regard to their own property, whatever would be fair and 
reasonable towards municipal rates •. 

The Motion was put and agreed to. 

The Hon'ble MR. COLVIN a1>0 moved that the Bill as amended be pasl6d. 

The Motion was put and agreed to. 
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CRIMINAL PROCEDURE CONSOLIDATION BILL. 
The Hon'ble MR. STOKES moved for leave to introduce a Bill to con-' 

solidate and amend the law relating to criminal procedure. He said that, 
notwithstanding the partial consolidation effected in 1872, the Criminal 
Procedure of British India was now contained in seventeen Regulations 
and Acts, comprising over 1,050 sections, and in the numerous and some-
times conflicting reported decisions of the four High Courts and the Chief 
Court of the Punjab. Of these Acts, the chief were the three Codes-Act X 
of 1872 ~the Code of Criminal Procedure), amended hy _Act XI of 1874, in 
force in the Mufassal; Act X of 1875, in force in the Presidency High Courts, 
the High Court at Allahabad and the Chief Court at Lahore; and Act IV of 
1877, in force in the Courts of the Presidency Magistrates. 

In his despatch (Legislative), No. 44, dated 26th October, 1876, the 
then Secretary of State for Inelia, referring to the Presidency Magistrates Bill 
(now Act IV of 1877) and its variations both in arrangement and phraseology, 
from the Code of Criminal Procedure, proceeded as follows:-

"This appears to me a wide departure from the settled policy of providing a simple a.nd 
uniform system of law for India. 

" The Draft Code of Criminal Procedure prepared by the Indian Law Commissioners in 
1856 was intended by them for use in all the Courts, and although it was not deemed advisable 
to carry out the whole of this design when the Code of Criminal Procedure was euacted in 1861 
for the Mufassal only, I think that circumstances are now more favourable to its completion. 
In the preparation of the High Courts Criminal Procedure Act, 1875, and of the present Bill, 
the whole of the Code of Criminal Procedure has been carefully reviewed and freely amended, 
and it seems desirable that the Mufassal districts should not continue under a less pe:-£ect law 
than the Presidency-towns, but that they should enjoy the bencfit of the latest correctIons and 
improvements; and that whatever rules are intended to be observed by all the Courts alike 
should be placed before all in the same language, care being taken at the same time to define 
the special duties and procedure of each. This is the best safeguard against conflicting 
rulings. 

" I request, therefore, that yOllr Excellency in Council will direct your attention to the 
question whether the Criminal Procedure Code of 1872 might not now be recast so as to com-
bine with it the substance of the High Courts Act, 1875, and of the present measure, and thus 
at length to give to India a complete Code of Criminal Procedure." 

MR. STOKES accordingly proceeded to frame a scheme fOl: a Bill consolidat-
ing the Code of Criminal Procedure, the High Courts Criminal Procedure Act, 
the Presidency Magistrates Act and other enactments relating to Criminal Proce-
dure. The general principles on which it was framed were four-first, that 

c 
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the constitution and powers of the Criminal Courts should be dealt with at the 
beginning of the Code; secondly, that the rules relating to the prevention of 
offences should come before the rules relating to their prosecution; thirdly, 
that all matter of the same kind should be thrown together; and, fourthly, 
that .the proceedings in :;t prosecution should be treated, as nearly as may be, 
according to the chronological order of the ordinary events; but that special 
proceedings and supplementary provisions should be dealt with apart. In this 
last respect the scheme followed the analogy of the Code of Civil Procedure, 
and was in accordance with a proposition thus laid down by Sir Fitzjames 
Stephen when introducing the Rill now ActX of 1872 :-" The principle," he 
said, "on which a Code of Criminal Procedure ought to be arranged was 
perfectly simple. You would naturally begin at the first steps taken when a 
crime had been committed or was suspected: you would go on through the 
various steps from the time when the enquiry was first made till you got to the 
execution of the sentence of the Court. Exceptional incidents and sup-
plementary arrangements .should be separately dealt with. That was the 
principle on which a Code of Criminal Procedure ought to be framed." 

The Government of India approved of this scheme and sent it to the 
Secretary of State enclosed in their Legislative despatch No. 41, dated 28th 
May, 1877. 

On the 26th July, 1877, the Secretary of State replied that the scheme 
had his general approval, and consented that the Council should proceed at 
Simla with the preparation. and, if this should be completed, with the introduc-
tion and publication, of the Bill. MR. STOKES accordingly framed the Bill con-
solidating the laws above-mentioned, incorporating the numerous reported judi-
cial decisions on the Code, and thus clearing up many doubtful questions, and 
making certain other amendments of the law which had from time to time 
been suggested by the Local Governments and the Home Department. 
MR. STOKES subsequently revised the Bill carefully with the assistance of Mr. 
Cockerell (then an Additional Member of the Governor Gener-dl's Council, and 
a gentleman of larg,e experience in the administration of the criminal law in 
the Mufassal) and of Mr. Fitzpatrick, the present Secretary in the Legislative 
Department, who also had had much similar experience, and who re-drew the 
chapters on Public Nuisances and on Security for keeping the peace. Care was 
taken to preserve, .as far as possible, the language and arrangement of the present 
Code. But it was necessary for their main purpose-the com bination in a compact 
form of the various laws regulating criminal procedure-to make some changes. 
'rhe alterations in language were rendered inevitable, partly by the numerous 
decisions of the High Courts pointing out flaws in the drafting of the present 
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Mufassal Code,-flaws which it would have been absurd to perpetuate,-partly 
by the orders of the Secretary of State that the Mufassal Courts should have 
the benefit of the corrections and improvements made in the Codes in force in 
the Presidency-towns. The alterations in arrangement were necessitated, 
partly by the fact that the Bill consolidate:! no less than fourteen different 
enactments, partly because the principle on which the bulk of the present 
Code was arranged was not easily ascertainable. 

The laborious task of rcvision occupied J\fr. Cockerell, Mr. Fitzpatrick and 
~t[It. S'l';:)KES till April, 1879. The Bill was ill many respeds improved, but they 
found themselves unable to make any substantial alteration in an arrangement 
which seemed to them as clear and logical as the nature of the case could admit 
of. MR. STOKES then laid the revised Bill before the Executive Council, and 
the Bill was sent to the Secretary of State in a despatch dated the 22nd of 
May, 1879. It was also published in the Gazette under B,ule 22 for the con-
duct of lJUsiness, and was circulated to t~le n .. l'ious Local GOYerD.lllents with a 
request that it might be examined by selected local officers. 

The result of this examination was contained in the thick folio volume 
before him. A good precis was made of this mass of papers, and, in the autumn 
of last year, his hon'ble friend Mr. Colvin (who, like Mr. Cockerell, had had large 
experience in the administration of criminal b",:Y, Mr. Fitzpatrick and MR. 
STOKES went ste~dily through it, and revised the Bill with the utmost care. 
The Bill, even as first published, might truly be described as the work of the 
whole body of Imlian Judges and :Magistrates, rather than of any individual 
or department. MR. STOKES was, therefore, not liable to the charge of vanity 
in saying that the drafting and UlTangement of the new Bill were generally ad-
mitted to be superior to those of the present Code. On this point MR. STOKES 

might quote the opinion of Mr. Nelson, a Civil and Sessions Judge in the 
Madras Civil Service, one of the editors of the present Code, and well known 
as a somewhat hostile critic of Indian bw and its administration :-

" I would wish to be permitted to observe, in the first place, that the Bill appears to me t{) 
he most admirable, and to be likely to provide the country with a criminal procedure that, in 
theory at least, will leave but little to be desired. Most of the principal faults of the 
original Code have now disappeared, and, when a few more amendments of substance 
and language shall have been made, the Act probably will be as good as it can be 
in the present state of legal knowledge. Fortunately, processual law, whilst of infinitely 
greater importance to the people at large than substantive law, is many times more ellsy 
to make and understand; and a Code of Criminal Procedure would seem to be almost 
exempt by its very nature from the ohjections that habitually are raised against codification 
as often as a benevolent attempt is made t{) make the people know what they mayor may 
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not do, what rights belong to them, what duties are laid upon them. And periodic cor~ 

rection of such a Code, whilst introducing all the improvements that experience can devise, 
will interfere with _ no vested interests and injure not a single class of men. It is not unrea-
sonable, therefore, to hope for the possession of'a thoroughly successful Code of Criminal Pro-
cedure, after one or two more revisions shall have been effected. 

tt It would be difficult to find fault with the main object of this Bill, which ,is to substi-
tute a single homogeneous Act of 566 sections 'for fourteen enactments containing 1,046 un-
repealed sections.' And the general arrangement and division of subjects would seem to be 
but little open to attack." 

They found that a large number of suggestions were made for the improve-
ment of the present law, and many of these they had adopted. ,Objections were~ 
both in substance and form,' generally taken to the clauses prescribing a limita-
tion for prosecutions for certain offences, and to the clauses relating to the com-
position of offences. They felt the force of these objections, and accordingly 
struck out the clauses relating to limitation, and modified those which dealt with 
compounding, so that no reasonable opposition could now be made to them. 

Furthermore, he must frankly admit that the Governments of Madras, the 
North-Western Provinces, the Panjab and British Burma objected to the 
alteration in arrangement, because, they said, the change would involve the 
judiciary n,nd police in much trouble before they mastered the new Act. But, 
as a learned Judge of the Panjab Chief Court had remarked, this was an 
objection that almost refuted itself, because it was an argument against change 

., at any time after the provisions of a Coue had become familiar. And it seemed 
to MR. STOKES that those Governments had not sufficiently considered the 
necessity of obeying the orders of the Secretary of State and the desirability 
of consolidating the fourteen laws relating to criminal courts and criminal 
procedure and of incorporating the rulings of the High Courts on the present 
Oode. 

There was, moreover, reason to think that the inconvenience which would 
result from the passing of the Bill had been greatly exaggerated. Thus, to 
quote the despatch from the Government of the Central Provinces, dated 24th 
September, 1879:-

"It will not be very difficult for the Judges, Magistrates and practitioners of the Mufas-
sal to make themselves acquainted with it, especially if it be provided with a good index [this 
is being prepared], and perhaps also with such a schedule as the Commissioner of Jabalpur 
proposes at the end of his letter, showing in parallel columns the section of the new Code cor-
responding to each section of the present Code." [This has already been prepared and will be 
found at the end of the Bill.] "And there will be after all but a temporary difficulty, where-
as it will probably be a lasting advantage to have the existing law properly codined." 
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Mr. Plowden, the Judge of the Panjab Chief Court, to whom he had 
l'eferred, said;-

" I have seen an objection urged that Police-officers and others will be put to great incon-
venience by the re-enactment of the Code with new provisions and re-arrangements. This is 
an objection that almost refutes itself, because it is an argument against change at any time 
after the provisions of a Code have become familiar. I am not an advocate of frequent changes 
in the law;' but I think that, if the present appears to the Legislative Council a convenient 
time for undertaking to consolidate the law of Criminal Procedure, there is no external ob-
stacle, a.t least in the familiarity of the Courts with the existing Code and Act X of H!75, so 
,far a.s the PlInjab is concerned. 

" For my own part I should be glad to see the measure become law without long delay:' 

And Mr. Justice Thornton, a Judge of the same Court, wrote;-

" In drafting and arrangement the proposed Bill for regulating the procedure of the 
Courts of criminal jurisdiction is, in my humble judgment, a great improvement upon Act X 
of 1872; and the inconvenience involved in its substitution for the existing law is, I believe, 
exaggerated; it will, after all, be only temporary and forgotten in two years." 

To the same effect wrote the Judges of the High Court, N orth-W estero 
Provinces. Thus Mr. Justice Spankie;-

"Without committing myself to the opinion that any total repeal of Act X of 1872 was 
absolutely requil'ed, I however must admit that, wheii. mastered (and practitioners will not find 
it difficult to master it), the Code will be found to be an improvement in form on the old, 
whilst in many respects it removes many doubtful points, making it clear what the law refer. 
ring to them really is. 

"The form and arrangement of the Code has, I think, been improved, the different. chap-
ters taking better places than they did in Act X of 1872. 

" I regret that I have not time to go fully into the' Bill. It, however, seems obvioul 
that, so far as simplicity goes, it is advisable to have the different Codes now in operation 
incorporated in one Act; and, so far as the law has been amended, it appears to have been 
amended in a right direction. I understand that there has been some outcry about the Bill, 
but I confess that I do not see in its provisions any reasonable justification of any such 
outcry." 

And Mr. Justice Straight, whose experience as a criminal lawyer entitled 
him to speak with the highest authority on the subject, said ;-

" I quite. feel that in a country like this, where the dispensing of justice has so largely to 
be carried out by officers who have not had any special legal training, and whose magisterial 
duties are so frequently allied to and mixed up with functions of an administrative character, 
it is in the highest degree undesirable to embarrass them by frequent legislative changes in the 
procedure of the CoUrts over which they preside. To pursue an opposite course must ouly 

D 
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entail confusion, perplexity and blundering. But, as far as I am able to judge. I 'see no 
reUon to apprehend th~t any such consequences are likely to ensue from the introduction of 
the proposed Code. So far as actually ncw provisions are concerned, it can cause no excessive 
mental strain to Magistrates or Sessions Judges, and they n3ed have no difficulty in mnstel"ing 
,the few additional enactments it inaugurates; while, for purposes of convenient and ready refer-
ence, the amended arrangement of Parts and Chapters is a very great improvement. The 
consolidation of procedure of all Courts of criminal jurisdiction into one Act would be a 
sufficient justification for the proposed Code had it no other recommendations." 

It would be seen, when the revised Dill was circulated, that the com-
mencement of the measure had been postponed to 1st .January, 1883-tenyears 
from the date on which the present Code came into force. This was five 
YAars after the date at which, according to Sir Fitzjames Stephen, the Code 
should have been re-enacted. "I should say," he wrote in his well-known 
Minute on the administration of justice in Dritish India, p. 38, "that this 
process ought to be repeated at least once in every five years for every import-
ant Act." 

Should the Council agree to the present Motion, MR. STOKES proposed to 
avail himself at their next meeting of the Secretary of State's permission to 
introduce the Dill. He would then re-circulate it for criticism to the various 
Local Governments, which would, he hoped, consult the High Courts and the 
ablest Magistrates and Sessions Judges; but he would not take any further step 
in the matter till the Counc.il re-assembled next November. .' 

His Honour THE LIE1;rTENANT-GOVERNOR said he did not think his hon'ble 
friend had fully stated all the opinions on the subject which had been received : 
the opinions of those very much in favour of the proposal for the consolidation 
of the law had been freely quoted, but he believed that the High Court of Cal-
cutta had very strongly protes'ied against the great inconvenience to the Judges, 
and especially to Native Magistrates and officials, of having the whole Code 
entirely upset and re-arranged, just as they had thoroughly learnt the existing 
Code, and that, if this were done, it would be very difficult for them to find out 
anything to which they might wish to refer. He thought that' sometill).es 
there was an exaggerated idea of the value of symmetry, and, though the present 
Code was not perfect in its arrangement and was contained in a number of different 
Acts and amendments, still all officers knew now where to look for what they 
wanted. There was, no doubt, great force in the objection of the High Court 
as to the inconvenience which would be felt for many years to come, and all 
these officers, some of whom were not good English scholars, would have to 
thoroughly re-Iearn the whole re-arrangements of the Code. If anyone could 
s\lppose that the new amended Code would be lasting, these objections might 
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be considered trifling, because the advantage of a re.arrangement made once 
and for ever would be obvious; but HIS HONOUR saw no more reason to sup-
pose that his hon'ble friend's re-arrangements would be more lasting, or con-
sidered by his successors in office to be satisfactory and based upon intelligible 
principles, than the arrangement of the existing Code by his predecessors was 
considered to fulfil these requirements by him. He well recollected that at the 
time the existing Codes were considered by the authors to be perfect. The 
result would be that patching would go on, year after year, until finally people 
would not know where to find the law which they had to administer. At the 
same time Hrs HONOUR was perfectly preparcd to .consider the Eill when it 
came out, and hoped that as little change as possible would be made for the 
sake of the mere symmetry of the Code. 

The Hon'ble MR. STOKES said in reply that, in the case of the Native Magis-
trates and officials on whose behalf His Honour the Lieutenant-Governor had 
spoken, the choice lay between two difficulties. No doubt, if the Code were 
re-enacted, these gentlemen would for' some little time experience some difficulty 
in finding their way through the provisions of the Code in its re-m·ranljed 
form. But this difficulty would be diminished by the table showing the 0Or-
responding section-numbers and by the index which would accompany the new 
Act. And, on the other hand, if things were left as they were, the Native Magis-
trates would coutinue unable to understand the existing Code without making 
reference to some two hundred decisions of the High Courts, which were, so 
far as MR. STOKES knew, reported only in the English language and scattered 
through some thirty volumes. If the new Code was passed and translated, 
each of these gentlemen would have the result of these numerous decisions put 
before him in his own language in a clear and intelligible form. That surely 
would be a set-off against the temporary and (lie ventured to say) exaggerated 
inconvenience of having to master the provisions of the new Code. His Honour 
had said that all officers now knew where to look for what they wanted in the 
present Code. That might, perhaps, be the case in the advanced province of 
Lower Bengal, but it was not so in other parts of India. Thus, Ullal Ragha-
vendra Rao, of Mangalore (Papers No. 33), said :-"The Act as it is now is so 
much complicated that it is hardly possible for one to study the provisions of 
anyone subject without referring to several chapters" ; and Mr. Justice Plowden, 
of the Panjab Chief Court, spoke (Papers No. 40) of "the present Code, in 
which many stray provisions are to be met with in unexpected and inappropriate 
places." The objection that long familiarity with a faulty law was a reason 
against improving that law reminded one of the old story of the monk, who had 
for years read mwmpsimus in his breviary, and bitterly complained when some 
pedantic person, with what His Honour would call" an exaggerated idea of the 

* 
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value of symmetry," pointed out that 8umpsimus should be substituted. Then, 
as ri:lgards the chance of his successor, or rather the successor of his successor, 
re-arranging the Code on another basis, 'His Honour was perhaps unaware 
that, thanks to the labours of Mr. Arthur Symonds, Sir Henry Thring and 
others, the principles on which the different parts of a Code or any other long 
draft should be distributed had now been ascertained, and, when once any large 
work of legislation was arranged on universally intelligible and accepted prin-
ciples, it wa~ improbable that any re-arrangement would be made. MR. STOKES 
had pointed out that the great f~atures of the proposed re-arrangement were 
that the constitution and power,3 of the Courts should firsi be dealt with; 
that the rules relating to the prevention of offences should come before 
the rules relating to their prosecution; that all matter of the same kind 
should be thrown together; and, lastly, that proceedings in prosecutions 
should be dealt with according to the chronological order in which ordinary 
events occurred, but that special proceedings and supplementary provisions 
should be separately treated. Those, surely, were intelligible and reasonable 
principles, and.the last of them had received the sanction of the legislature in 
the case of the Code of Civil Procedure, and had, as regards the Criminal Pro-
cedure Code, been enounced by Sir Fitzjames Stephen himself. As regards the 
present Code of Criminal Procedure, MR. STOKES would be glad if His Honour 
"ould point out on what principle its provisions had been arranged. He was 
unwilling to discredit the work of his predecessors, and for part of it (the 
text of the chapter on charges) he felt, if he might say so, sincere admiration .. 
He preferred to rest his case on the duty of the Government to obey the orders 
of the Secretary of State, and on the desirability of consolidating the fifteen 
enactments and the numerous judicial decisions in which the law relating to 
criminal courts and criminal procedure was now to be found. But, if challeng-
ed, be was ready to give instances to show the absence from the bulk of the 
present Code of any satisfactory principle of arrangement. 

His Honour THE LIEUTENAN'f-GoVERNOR observed that he had heard the 
same remark made in regard to the superiority of the existing Code over the 
Act which it displaced; it was then supposed that the C,odes were based on 
such intelligible principles that no one could ever question their arrangement. 

The Motion was put and agreed to. 

JHANS! ENCUMBERED ESTATES RELIEF BILL. 
The Hon'ble MR. COLVIN asked leave to postpone the presentation of the 

Report of the Select Committee on the Bill to provide for the relief of En-
cumbered Estates in the Jhansi Division of the N orth-Western Provinces. 

Leave was granted. 
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INDIAN PENAL CODE AMENDMENT BILL. 
The Hon'ble MR. STOKES moved for leave to introduce a Bill to amend the 

Indian Penal Oode. He said that this little Bill was a mere attendant on the 
great Code of Procedure which he had just obtained leave to introduce-a scapha 
attached to that navis longa. Its object was to make six amendments of the 
Indian Penal Code, and these he would shortly state to the Council. 

The first was to render the word" offence," as used in sections 65, 66 and 71 
(as amended by the Bill), applictLule to things punishable under the Oode or any 
special or local bw. 

The second was to render section 64 (as to sentence of imprisonment on 
default of paymont of fine) applicable to convictions uuder special and local 
laws in case of ofIe:lces punishable both with imprisonment and fine. It would 
correspond with the first chuse of section 309 of Act X of 1872, which would 
be repealed by thG new Code of Criminal Procedure. 

The third was to declare that, ".-hen an offence was punishable with fine 
only, the imprisonment in default of payment of the fine should be simple: this 
was in accordance with a decision of tho Bombay High Court (5 Bom. 
C. 0.55). 

The fourth was to declare, by an addition to section il of the Penal Code, 
that, when anything was au offence falling within two or more separate defini-
tions, the offender should not be punished with a more severe plmishment than 
the Court which tried him could award for anyone of such offences. This 
would correspond with the latter part of the second clause of section 451. of the 
present Code of Oriminal Procedure; but it was clearly matter of substantive 
law, and should, therefore, be placed in the Penal Code. 

The fifth was to replace the obscur~ Exception which now stood ill sec-
tion 2141 of the Penal Oode by the following:-

" E;rception.-The provisions of sections 213 and 214 0.0 not extend to any case in which 
the offence may lawfully be compounded." 

This would be read with section 345 of the new Code of Criminal Proce-
dure, which declared that certain specified offences, and no others, might be 
compounded. The illustrations to section 214 of the Penal Code, which were 
now a cause of darkness rather than of enlightenment, would be repealed. 

The sixth amendment was one of much practical importance, and had been 
in Rubstance recommeI;lded by the Government of the North-Western Pro-
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vinces. It rendered the offence of committing mischief by fire intending to 
cause damage to agricultural produce worth ten rupees or upwards punishable 
with the severer penalty provided by section 435 of the Code. As the law stood, 
mischief by fire was cognizable only when committed with intent tu cause' 
damage to the amount of Rs. 100 or upwards. But agricultural holdings were 
generally so small that the total produce of a holding was often less than 
Rs. 100. The consequence was, that a raiyat might have garnered his crop and 
lost the whole of it through the act of an incendiary, and yet the offence 
could only be punished with three months' imprisonment and fine, and 
might not be investigated. by the police without the spetJial order of a Magis-
trate. The paragraph in the second schedule to the new Code of Criminal 
Procedure, which referred to section 435 of the Penal Code, had "been framed 
in accordance with the proposed amendment, and the result would be to render 
the offence in question cognizable by the police. 

The Motion was put and agreed to. 

The Council adjourned to Friday, the 4th March, 1881. 

CALCUTTA; } 
The 25th February, 1681. 

D. FITZPATRICK, 
Secretary to the Government of India, 

Legislative lJepartment. 
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