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Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and IRegulations wnder the
provisions of the Act of Parliament 24 & 25 Vic., cap. 67.

The Council met at Government House on Thursday, the 5th March, 1885.

PRESENT:

His Excellency the Viceroy and Governor General of India, k.»., 6.C.B.,
* 6.0.M.G., G.M.8.I, G.M.LE,, P.C., presiding.

His Honour the Lieutenant-Governor of Bengal, X.c.8.1., C.1.%.

His Excellency tite Commander-in-Chief, 6.c.B., ¢.LE.

The Hon’ble J. Gibbs, ¢.s.1., C.L.E.

Lieutenant-General the Hon’ble T. ¥. Wilson, ¢.B., C.L.E.

.The Hon'ble C. P. Ilbert, c.1.x.

The Hon'ble Sir 8. C. Bayley, k.0.5.1., C.LE.

The Hon’ble T. C. Hope, C.8.1., C.L.E.

The Hon’ble T. M. Gibbon, ¢.L.E.

The Hon’ble R. Miller.

The Hon’ble Amir Alf.

The Hon’ble W. W. Hunter, LL.D., C.8.1., C.I.E.

The Hon’ble H. J. Reynolds.

The Hon’ble Rao Saheb Vishvanath Narayan Mandlik, c.s.1.

The Hon’ble Peari Mohan Mukerji.

The Hon’ble H. St.A. Goodrich.

The Hon’ble G. H. P. Evans.

The Hon’ble Mah4rdjé Luchmessur Singh, Bahddur, of Durbhunga.
The Hon’ble J. W. Quinton.

BENGAL TENANCY BILL.
The udjourned debate on the Hon’ble the Mah#rijé of Durbhunga’s amendment that in
line 4 of section 23 of the Bill, ufter the word “ unfit” the words * or permanently less fit
be inserted, was resumed this day.

His Excellency ToE PresipeNT said that, at the close of yesterday’s proceed-
ngy the consideration of section 23 of the Bill was postponed, with the view of
considering an amendment which had been moved by the Hon’ble the Mahérdja
of Durbhunga. His ExceLuency understood that the hon’ble member in charge
of the Bill thought he would be able to mcct the Mah4rdjé’s wishes.
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The Hon’ble Sir STEvART BAYLEY said :— I propose to meet the hon’ble
mcmber’s wishes in the following way, by the insertion of the words
¢ materially impair the valuc of the land or’ after the words ‘ does not’ in line
4 of section 23.

The amendment was put and agreed to,

The Ton’ble Mz. Amiz Asf said :—* Before I move the next amendment,

which stands in my name, I would beg permission to make an alteration in
clause (a). The amendment will run thus :—

That after Section 24 of the Bill the following section be added :—
An occupaucy-rniyat shall be entitled in Bengal Proper to transfer his holding in the
same manner and to the same extent as other immoveable property :

* (4) Provided, however, that, where the right of transfer by custom does not exist, in
the case of a sale the landlord shall be entitled to a fee of 10 per cent. on the
purchnse-money.

“(8) Provided also that a gift of an occupancy-right in land shall not be valid against
the landlord unless it is made by a registered instrument.

¢ (¢) The registering officer shall not register any such instrumént except on payment
of the prescribed fee for service on the landlord of notice of the registration.

¢ (d) When any such notice bas been registered, the registering officer shall forthwith
serve notice of the registration on the landlord.”

““ With reference to the subject of this motion, I have already pointed out
the reasons which lead me to think that the excision of the transferability
clauses from the Bill has been a mistake, and I do not wish to take up the time
of the Council at any length in support of the contention that those clauses
should be restored. I believe it has been sufficiently established that the raiyats
who possess the right of free transfer are more prosperous and better able to
withstand the visitations of famine and scarcity than those who do not possess
that right. And I believe it has also been sufficiently proved that the fears
wlrich are entertained by some people, that if the power of free transfer is given
to occupancy-raiyats, the holdings will pass into the hands of moneylenders, are
in the main groundless. The information collected at the instance of the Bengal
Government, Tthink, has established conclusively that itis not the case that -
where the right of transfer is exercised by raiyats their holdings pass into the
hands of money-lenders ; that in the majority of instances the transfers are, as
a matter of fact, made to bond fide cultivators; and that wherover the right
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exists and is excrcised the raiyats hold with tho utmost tenacity to their holdings ;
that their cultivation is better and their standard of living superior to thosc of
other raiyats. It also, I believo, is shown upon the evidence to which I have
referred that changes in tho ownership of occupancy-holdings are less fre-
quent than among the proprictors themselves. I will eall one instance to the
recollection of the Council, and that is the case of the guzdshtadirs of Shah-
abad. In view of these circumstances I would urge upon the Council the accep-
tance of my amendment. I know that the excision of the transferability
clauses has met with the approval of the Executive Government and the high
authority of Your Excellency; and therefore in bringing forward the present
motion I do so with a certain amount of hesitation and diffidence. The ques-
tion, however, is one of very great importance, and my apology for urging it
on the Council consists in the testimony borne by the hon’ble meraber in charge
of the Bill himself to the prosperous condition of the raiyats who possess the
right of transfer. It is said that the right of transfer would prove detrimental
to the interests of the zamfnddrs. With reference to that I desire to make one
or two observations, and I hope they will be considered carcfully by the Hon’blo
Pefri Mohan Mukerji. The zamindér has been given the power of selling up an
occupancy-holding in execution of decrees for arrears of rent, even when there
is no right of transferability attached to the holdiug itself. Of course, where
the right of transfer is attached to the holding, as in Bhagulpore and Shah-
abad, higher prices will be obtained for such occupancy-holdings. But in places
where there is no right of transfer possessed by the raiyats the valuc of the
holding will be nominal, and the price obtained will not cover the amount of
arrears and the cost of litigation. Then, in the next place, we have made no
change in the power of sub-letting. Well, sub-letting having been maintained
without any change, it is not difficult to imagine that people wishing to buy
occupancy-holdings can easily get round the provisions in the Bill against abso-
lute transfer by simply offering a good salémf and getting the holding in that way,
The very complications which the zamfndirs wish to avoid by keeping back the
power of transfer will arise under the power of sub-letting. Therefore, by deny-
ing the right of transferability, by making it dependant upon custom, we have
not gained much, but we have done considerable harm. I believe the Council is
aware that, where the right of transferability has not been sufficiently estab-
lished by long usage, a small fec is paid by the raiyat for obtaining the consent
of tho landlord ; not unfrequently he has to pay, besides, a conciliation fce to tho
4mld. In places where the custom has been long established, where the practice
has been recognized by long usage, the raiyat does not pay any fee. The ques-
tion having been raised as to the right of the occupancy-raiyat to transfer the
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tenure, there is every reason to fear that the zamindérs, even in those places
where the right of transfer has becn up to this time exercised without question,
will not allow it unless a substantial portion of the purchase-money is made
over to them. Whether that eventuality is one which is at all desirable I
would leave to this ITon’ble Council to judge, I believe the legislature would he
extremecly unwilling to leave, by the excision of the transferability clauses, auny
such loophole which will either endanger rights which do exist and are exer-
cised at present, or will be likely to interfere with the growth of the custom of
transferability which is admittedly doing so much good towards the prosperity
of the raiyat. I will only add a few words to explain the meaning of the
amendment.  As a matter of fact, the Council will perceive that what I ask
for is the re-insertion of the clauses in the former Bill with a slight modification,
namely, in clause (2). That clausedid not exist in the sections which were cut
out of the former Bill. My object in inserting it is to give to those landlords on
whose estates the right of transfer does not exist a substantial fee by way of
salémf{ for their consent or acquiescence in the sale. The fee they now get is a
fee of an unrecognised character. By clause (a) they will get a recognised sub-
stantial fee. Of course, in places where the right is exercised now without dis-
pute, they are not entitled to any fee, and it will not be right for them to ex-
pect any. In the second place, I confine the operation of the section to Bengal
Proper. The Bengal Government in its letter of September last pointed out

the reasons why it is desirable to confine the right of free transfer to Bengal
Proper.

‘In Behar there are various reasons which render it expedient not to
extend the right to the whole of that province independently of existing custom.
I had accordingly brought forward a proposal in Committee to exclude Behar
from the operation of the proposed provision to render occupancy-holdings
generally transferable. That proposal was not accepted, but the Committee
have since dccided to omit the transferability clauses with reference to the
entire province. I agree with the Bengal Government in the view that the
right should be confined to Bengal Proper alone, and consequently my amend-
ment refers to Bengal Proper alone. As for the meaning of ¢ transfer * and
¢ gift,’ they arc defined in the L'ransfer of Property Act, and for this reasonble I
do not think it is necessary to insert any definition of those words here. I beg
therefere to move that the clauses which I have read out may be re-inserted in
in the Bill, and the numbering of the sections be altered accordingly.”

The Ton’ble Six SrEvART BAYLEY said:—* T have been permitted to explain
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to the Council what my own personal views are on tho subject ; but as a
membher of the Executive Council, the Exccutive Council having decided that
transforability of these tenures should not be accepted as a principlo of general
application in this Bill, it is not right that I should ask the Council to support
the amendment of my hon'ble friend oppesite, nor, under the circumstances, do
I think that I am justified in again taking up the time of the Council in
explaining why the Executive Council dccldud not to have it. In its present
shape it is clear that the amendment i is one which could not roceive the coun-
tenance of the Government of Bengal, and I therefore think that any discussion
on it would beof no practical value. But I would like to point out that the
amendment does not provide for the groat difficulty which the Government
of Bengal had felt in reference to the necossity of excluding tho moneylenders.
The Government of Bengal, in a letter of September last and subsequent com-
munications, remarked that, even if the right is restricted to Bcengal, still they
could not support it, unless it was so hedged in that occupancy-holdings
should fall only into the hands of persons who derived their main support from
agriculture. The motion does not meet the sine gua non to which the Govern-
ment of Bengal insisted, nor can it be accepted without other difficulties
arising. It was left, for instance by this motion, for the Courts to decide
what ¢ Bengal Proper’ was, and in the next place the registering officer
would have to decide what was the custom, and whether it existed or not.
With these remarks I leave the matter in the hands of the Council.”

The Hon'ble BABG PeArr MouaN MUEKERJI said :—* When the Govern-
ment of India recommended a provision for the froe sale of occupancy-holdings,
they were not ignoraut of the possible injury which such a provision would give

"rise to. In their despatch to the Becretary of Btate the Government of India
said :(—

¢ So far we have considered the landlord’s interests, but the protection of the ruiyat is a
matter of much greater difficulty. The moneylender by meons of mortgage might appro-
priate the whole profits of these holdings, or by foreclosure or purchase he might be possessed
of the occupancy-right.’

“The question was thoroughly discussed in Select Committee, and dt
was found that not only high officers of State considered it to be a dangerous
provision, but that the cxperience which the country bad obtained from the
opemtwn of such a provision in the Dokkhan and the Sonthal Pargangs
showed clearly that was not atall desirable. Thoe Chief Justice of Bengal
truly remarked with referencc to this that he ¢ thought it equally true,

on the other hand, that to give a poor population like the Bengal raiyats
b
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the means of sclling or mortgaging their tenures at pleasure was a certain means
of making them improvident or unthrifty.” It was, therefore, in the interest of
the raiyats, and not in the interest of the landlords, that this provision was
abandoned by the Select Committee, The hon’ble member has stated in support
of his amendmont that the condition of the raiyats in places where the custom
obtained -was one of greater prospority than in other places. But the questjon
should be viewed in its proper light. . In places where this custom has obtained,
the institution has been brought about under the operation of the rule of the
survival of the fittest. In such cases the institution must necessarily be
suited to the requirements of the locality, and must, therefore, be productive of
much good ; but to thrust upon a poor and improvident people the power to
deprive themselves of their substance and homesteads, aad of their means of
living, is, I submit, not altogether consistent with the other provisions of the
Bill. The Belect Committee not only provided for a fee to be given to the
landlord for his consent to the sale, but they also provided that the landlord
could either accept’ the fee or veto the sale upon three grounds: firsf, that the
purchaser was not a cultivator ; second, that he was a bad character; and third,
that he was an enemy of the landlord. If the hon’ble mover of the amend-
ment had moved an amendment for recommend.mg the insertion of a rule for
free sale with these restrictions, I would have had no hesitation in giving my
support to it; but, although I should have found no difficulty in supporting it,
I should have thought it was a dangerous one in the interest of the raiyat.”

The Hon'ble Rao BAHEE VISHVANATHE NABAYAN MANDLIK said :—* The
Bill as it comes to us is the work of the Select Committee, who have carried out
the wishes both of the Government of .Bengal and the Government of India.
I therefore think the onus is upon those who come here to advocate a change,
unless it can be practically shown that the change is one for the good of the
country. Bo far as I have followed the current of the decisions of the Bengal
High Court, a mere occupancy-right does not carry transferaiility so far as
Bengal is concerned. I think that the four corners of the present legislation are
enough for our present purpose without going either to the Dekkhan or other

. parts of India. I think that sufficient has been conceded on the lines of the
Bill as it stood. If ocoupancy was not transferable according to the law as it
was interpreted by the High Court, and if the Government of Bengal and the
Government of India thought fit that legislation should not advance furthery
they had devised restrictions for the protection of the public. Whether it was
the landlords or the raiyats who required protection, that was hardly the place
where one could now go into the question of absolute transferability, It waa
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too large a question. I think that the Council should remember that if the
scetion now proposed were introduced a very large number of sections would
havo either to give way altogether or would have to be furthor hedged in by
restrictions, which I think it would be very difficult at this stago to introduce.

I will, therefore, oppose the motion.”

The Hon’blo Mr. REYNoLDs said :— “I agree with a great deal of what
has been said by the hon’ble mover of the amendment, and especially with
regard to what ho said as to the additional value which would be given to the
ocoupancy-right by the concession of the power of transferability. The question
has been very fully and ably discussed by Mr. Field in a note to his Digest
of the Rent Law, and his conclusion was in favour of declaring the occupancy-
right transferable. I must add that I cannot altogether assent to what the
Hon’ble Pefiri Mohan Mukerji said with reference to the precedents afforded by
the Spnthal Pargands and the Dekkhan. I do not think they are cases in point
with refercnce to Bergal. The danger of giving to oceupancy-raiyats the
power of transferability is the fear of the lands falling into the hands of
moneylenders, and this is a real danger in places like the Sonthal Par-
gands and the Dekkhan, where the moneylending classes are an alien race,
having no community of interest with the people. We have in the Sonthal
Pargands moneylenders who are Bengalfs, and in the Dekkhan the moneylend-
ing class are Marwéris ; but that is not the case in Bengal, and I am still of
opinion that with certain safeguards the right of transferability might have
been recognized in Bengal without any danger to the interests of the people..
But at the same time I am not satisfied with the form of the amendment ; for
instance, in clause (a) it is provided that where the custom of transferability
does not exist, a feo of 10 per cent. shall be payable to the landlord. Such a
fee, in my opinion, is too high, and the hon’ble member has not provided for
cases in which the right exists by custom subject to the payment of a fee.
Then the hon’ble member proposes thata gift shall not be valid unless it is
registered, but he has not provided for the caso of sales being made under
cover of a gift; and above all thore is no provision in the amendment for
ensuring that occupancy-holdings so transferred shall continue to remain in
the hands of the agricultural classes. Though I believe the danger of the
mongy-lender’s intrusion has heen much exaggerated, I admit that thore is some
residuum of danger in connoction with this matter, against which precautions
should be taken, and in the present state of Bengal I should be sorry to seo the
right of transfer freely imported into the Act without any safeguard against
the eyils to which I have alluded. I therefore cannot support the amendment.”
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The Hon'ble Mr. HuNrER said :—* My Lord, I had not intended to speak
on this amendment, because I am much in the poéition of my hon’ble friend
Mr. Reynolds. I think the amendment in substance good, but I am unable
to accept the form in which it is put. To my mind there can be no doubt that
the evidence before this Qouncil—evidence which has been carefully gone jnto
by tho Select Committee—has abundantly established the fact that the sale of
occupancy-rights is growing into an-established custom. I believe that by
leaving the sale to custom we are sub;ectmg poor men, needy men, to a number
of exactions, and to a number of very serious inconveniences during the process
of sale. But while I feel very strongly that it would have been a great advan-
tage to the mlya.t if we could have given the effect of law to that custom, I do

not see my way to accept the amendment in the form i in which it has been
placed before the Council.”

The Hon'ble Mr. GinsoN said :—* Much as I desire to see the right of
transferability adopted and legalized, I must oppose the amendment. While
I desire to see the right of transfer legalized, I wish also to see the just interests
of landlords protected, and the country protected against the evils of land-
jobbing : neither this evil nor the interests of landlords are protected by this
amendment. Much as I desire to see the right of transferability adopted, it
should, in my opinion, be adopted for the whole province, and not for Bengal
Proper alone. To legalize transferability for Bengal and not for Behar will here-
after be looked upon as having prohibited it for Bebar. The hon’ble member
has given many reasons for desiring to give the right of transferability,
but he has given no reason which is mnot equally applicable to the circum-
stances of Behar ; if they apply to the circumstances of one province, they
apply equally to both. If we legalize transferability in Bengal, not in Behar,

it should be by a separate Bill. I am sorry therefore I must object to the
amondment. "

His Honour THE LIEUTENANT-GOVERNOR said :—* This is an old question
which has passed through several stages of consideration up to its final abandon-
Jnent by the Government. The hon’ble member who moves this amendment
will not doubt that, as far as my own views go, I sympathize entirely in the posi-
tion he takes. The recognition of the free right of transfer on behalf of raiyats
having occupancy-rights would, inmy judgment, ultimately be a great benefit to
the country, though Iam willing to admit that, as regards its present adoption,
there is no question in which my own opinion has undergone greater modifica-
tion than in this one. In our first proposal to the Government of India two
years g0 we recommended the adoption of the right of transfer throughout
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Bengal in the belicf, which we thought sufficiently established, that tho practice
of transfer . was generally prevalent ; but later enquiries seomed to show that
what might be safe in Bengal would not, under the peculiar conditions and cir-
cumstances of Behar, bo safe there ; and in our socond letier we desived to con-
fine the cxorcisc of the power to the districts of Bengal Proper. DBut even as
regirds that Province the point which claims especial consideration is that the
zaminddrs themselves have shown the strongest opposition to the aceeptanco of
the proposal ; and certainly I can speak from my own exporience that, in all my
interviews with zaminddrs on the subject of this Bill, no question has been more
prominently brought forward and opposed than this one, and further that the
opinions which havg been expressed in non-officinl communications and in the
writings of the Press have condomned thoe policy as ono which is likely to be
attended with serious cvils in the transfer of lands from tho hands of the agri-
cultural classes to those who lave no interest in agriculture. -We havo thus
to take account of the fact that there is a strong outside hostility to the legal
recognition of the right of transfer in this class of raiyats. T fully support the
view taken by my hon’ble friend Mr. Reynolds that any refercnce to the case
of the Sonthal Pargdnas or that of the Dekkhan affords no parallel to the cir-
cumstances of Bengal. In the Sonthal Province there is an aboriginal people,
rude, half-civilised and uneducnted, amongst whom large numbers of money-
lending Bengalfs are scttled ; and to open the door to the transfer of occupancy-
rights among such a people wodld undoubtedly lead, and has alrcady led, to
evil cffcets.  But the parallel does not hold good where you have to deal with a
people who arc beginning to know the value of landed property and can use the
discretion as to parting with it or not. 8till after much consideration the safer
view has prevailed that the introduction of any provisions like those which the
“hon’ble member has moved should not form a part of our present legislation ;
though in accepting this view we must all rcalize the fact that we do not
thereby closc the door to the growth of o system of transforability., The fact is
that the practice obtains all over the country; it extends to a considerable
cxtent in Bobar; it is in increasing opcration in nll parts of Bengal. The fact
that such transfers arc taking place daily in almost every district in Bengal is
onc which no one can dispute; it comes beforo us on the unquestionable
'tuthorlty of the Registration Department, and is admitted by tho landholders
themsclves. Thereforo, 1 think it is quite our wisest course to let the practice
develop itself, and in a few ycars it will he very much casicr to recogunise the
practico from the fact of the custom laving become established. In view of
all these circumstances I would strongly press upon the houn’ble member to

withdraw his amendment.”
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Mis Excellency THE PrusIDENT said :—* As a reference has been made to
my connection with this subject, I should like to have an opportunity of
expressing my own opinion upon it. In the first place, wo havo to consider the
‘matter from the point of view of right and equity. 8ir John Bhore, a con-
tomporary authority upon the subject, has stated in the most positive manner
that the occupancy-right does not include the right of sale or transfer, and ‘the
Courts of Bengal, as I understand, have hitherto maintained this view. It is
therefore a question as to how far we should be justified in giving the occu-
pancy-tenant a right carrying a money value to which he has not hitherto been
‘entitled by law. That he should have it by custom is a totally different ques-
tion. It stands to reason when a landlord has allowed such a custom to grow
up, when the landlord has permitted sales of ococupancy-interests to take place,
it is but fair and just that the actual tenant, who has paid consideration for the
occupanoy-right, should be allowed to dispose of it upon the same conditions as
those upon which he bought it. ‘Without, however, wishing to pronounce dog-
matically upon this part of the question, I have to observe that when the matter
was brought to my notice the Government of Bengal had already decided that
the legalising of the custom was at all events not desirable in Behar. It was
also decided that its application to Bengal must be hedged and restricted by
various safeguards, one of which consisted of the right of the landlord to bar the
transfer where the transferee was objectionable to him. Thus it became appa-
rent that even its application to Bengal might be also questioned. I can quite
understand that the hon’ble member who has moved this amendment should
take o differont view of the question, because 1 believe that he is more im-
mediately acquainted with a part of the country where the raiyats arein a very

satisfactory and strong position; and undoubtedly, where that is the case,
transferability is not only a convenience, but works without injury to the raiyat
and with advantage to the public. But, on the other hand, we must remember
that if the amendment were to be adopted we should at once confer upon vast
numbers of indigent men the right and the opportunity of mortgaging the land
on the unembarrassed condition of which the salvation of themselves and
their families depends. However, I need not enlarge upon this view of the
* question, because the remnrks which have already fallen from the lLieutenant-
Governor 1 think amply justify the view which has been taken of the subject
by the Government of India. I think it right, however, to say, on behalf df
myself and my colleagues, that if, at this stage of the proceedings, arguments
had been adduced in favour of such an amendment as that which has been pro-
posed by Mr. Amir Alf, we should have been quite prepared to give to them that
attention which they deserve. But, 8o far from that being the case, even thoso
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other members of the Council who ave disposed to look with nn indulgent eye
uponthe principle in the abstract, u'uurmnce‘fn us that they do not feel thomn-
selves in a position to support it. Under theso circumstancos, we—I for one,
and Iimagine all my collcagues—focl that thero is no reason whatever why we
should depart from tho conclusion at which we originally arrived.”

The Hon’ble Mn. Amirn Avrf then by lcave withdrew thoe amendment.

The Hon’ble BAnY Peinr Mouan MUKERJI moved that to scction 26
of the Bill the following clause bo added :— '

“ thot he has defanlted to pay within fifteen days the amount of n decree for arvears of
rent passed againgt him.”

He sgid :—*“ Both the Lent Commission and the Government of India
recommended. the abolition of tho provision for ejectment for non-payment of
rent simply on the ground that it would be incompatible with tho condition for
frce transfer of a raiyati holding; but now that the provision for free transfer
has been expunged from the Bill, I submit that the permissive provision for
ejectment for non-payment of rent he inserted in the Bill. The power of cject-
ment has been enjoyed by landholders from 1793, and, notwithstanding all that
has been said by some officers, I challenge not only strict enquiries but any reli-
able evidence of the fuct that the power has been abused during such o long time.
And when there is no cvidence of that fact I submit that it will be incxpoedient
to deprive landlords of a right which gave them an effective remedy in cases of
non-payment of rent. It acts asa threat on tho raiyat against default and
delay in payment of ront, and I think the power is cssentially necessary to
enable landlords to collect their rents with punctuality now that the provision
of free sale has been dono away with. It has beon obsorved by my hon'ble
friend Mr. Amir Ali in moving his last amendment that power has been given
by the Bill to put up to sale a defaulting holding, but I need hardly inform the
Council that it is no new power which the Bill has given to landholders;
it is a right which they have all along enjoyed but which the Committce thought
was of no earthly use to them, because when a man has the choice of eithor
_putting up a defaulting holding to sale or of applying for cjectment it will be in
the interests both of the landhiolder and the raiyat that the landholder should
apply for an order of cjecctmont and not for sale. An order for sale involves
much additional cost on tho ruiyat in respect of the nccessary processes of
Court, such as the proclamation for sale, sale-foes, and so forth, and in tho
majority of cases it is found, as has been justly remarkoed by the Hon’blo Amir
Alf, that the proceeds of sale does not cover even the cost of processes. The
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provision for salo as a substitute for the power of ejectment is liable to this
further objection, that even when a sale has been effected it is in the powor
of the raiyat to apply for the reversal of the.sale, and a suit to that’effect
may bo carricd on for years, and the question whether the sale was valid or
whether it was invalid would not be settled till years after the sale was effected.
In the meanwhile the purchaser has invested money in the land, and other rights
have accrued ; and if the sale is ultimately sot aside both the raiyat and the
landlord will be seriously damaged. I submit that in the interests of the
landlord and that of the raiyat himself, the provision for ejectment contained in
the present law should be maintained.”

The Hon'ble Mr. Evaxs said :—*1 do not feel justified at this stage of
the proceedings in supporting a motion for allowing the old form of ejectment.
I always had great doubts whether the change made in the Bill would be bene-
ficial ; but as this is one of the cardinal points in the Bill I donot think there #ill
be any chance of the Council re-considering the matter, which has been settled
and which has such great authority in its favour.

- I entertain very considerable doubts as to its working well. I think
that, instead of having to resort to these exécution-processes, the landholder
should be able to ask the Judge, in cases where there was no bid or an insuffi-
cient bid, to stop the sale and make the amount payable within fifteen days.
I have not made any substantive proposition,-because I am not clear that the
relief will be sufficient to justify my introducing any amendment of that %ind.
I feel that there are inconveniences to the zaminddrs, and I can only hope that

it will work out better than the ordinary exccution of money-decrees is working
in this country.”

The Ion'ble MRr. GisuoN said :—* Had the hon’ble mover accepted the
suggestion I throw out to him in Committee that the order for ejectment should
act a8 a full acquittance of the decree, I would have given him my co-operation.
The bardship in adopting the old law, allowing the judgment-debtor to be
cjected if he does not pay the amount of the decree within fifteen days, lies in
" the fact that when he is ejected the decrce still holds good against him, and

he is still liable to pay the full amount of the decree. I accept the provisions
of the Bill simply as the better of two evils, not as an effectual remedy. The
provision in the oldlaw which allowed the zaminddr to cject if the defaulter
dilnot pay the amount of the decree was valuablo only on account of the
moral effect it had on the raiyat ; and as such it was necessary, I think, to em- .
body it in tho Bill; at the same time the difficulties in the way of transfera-
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bility which have been stated by the 1lon’ble Mr. Evans are very true. I have
often found that nohody would bid at the sale of the raiyat’s holding and the
holding had to go hack to the same raiyat. At the same timo tho difficultics
stated by the hon’ble mover of the amendment are also true; process and sale
fees are so oxorbitant that the amount realized from o sale is often hardly
sufficient to cover them. The remedy lics in reducing process and sale fees
and in applying a rule of percentage on the amount of the decrco or the amount

of purchase-money realized.”

The Hon’ble S1r STEUART BAYLEY said :—*“ I understand the hon’ble mover
of the amendment to assert that the Rent Commission originally recommended
this system of cjectrhent on the ground that, as thero was to be a free transfer
of occupancy-holdings, cjectment would be incompatible with it, and he also
said that the Government of India had settled it on this ground. But I must
point out that this was an entire mistake. Neither the Rent Commission nor
the Government of India connected it with the question of free transfer
generally. What they did connect it with was the fact that sale for arrears of
reat was provided, which is quite different from the question of free transfer
generally ; consequently the fact of having removed free transfer from the Bill
makes no difference whatever in the grounds urged both by the Rent Commis-
sion and the Government. I will read what the Rent Commission said :—

As an occupancy-holding has been made trunsferable and saleable in execution of a decree
for its own ront, the nccessary consequence is that o miyat ought no longer to be cjected from
such a holding for non-payment of rent. 'We have accordingly enacted (scetion 20, clause (¢) )
that no raiyat may be ejected from land in which he has o right of occupancy, whether for
non-payment of rent, or other cause not heing a breach of a stipulation in respect of whick
such raiyat and his landlord have contracted in writing that the raiyat shall be liable to eject-
ment for a breach thereof.

And they went on to expross their dislike of the system of forfeiture. I
think the hon’ble member will find also that the Government uses the same lan-
guage. The hon’ble member will, thercfore, sec that the question did not in
the least depend on the question of transferability generally, but particularly
whether the occupancy-right should be sold for arrcars of rent or not; and, as
we have maintained the process of sale, we are justified in saying that we are
carrying out the views of the Rent Commission, the Government of India
and the Becretary of State, all of whom bave held that whore we have the right
of sale we do not want also the process of cjectment. At the same time I may
remind the hon’ble moember, as I pointed out beforc when the question was

discussed two ycars ago, that though evictions through the Courts were not
d
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frequent, yet illegal eviction was very frequent ; and I at that time quoted an
experienced Magistrate, Mr. Edgar, who had a return prepared of complaints pre-
ferred in his district on this ground, which amounted, if I recolleot right, to
some 500 in two years. The Government of Bengal had supported this state-
ment. As a matter of fact it is not the action of the Oourts in this matter
which we dread ; it is the threat of ejectment hanging ever over the heaqd of
the raiyat which paralyses his industry, and makes him an easy prey to extor-
tion and oppression. It is this tremendous engine in the hands of unscrupu-
lous subordinates which we desire to restrain. The hon’ble gentleman admits
that the real use of ejectment is that it acts as a threat, and I think he said it
had a very moral effect. 'We are agreed as to the power, but scarcely as to the
moral effect, of the threat. He would wish us to believe that this power is de-
sired in the interest of the raiyat. 8uch an interest I believe the raiyat and the
raiyat’s well-wishers would very gladly forego, but I can hardly suppose that my
friend uses the argument seriously. That it is in the interest of the zam{ndér I
can understand, and if he puts it on that ground there is a fair scope for argu-
ment; but when he claims that it is in the interest of the raiyat that he should
be ejected and the surplus value of his holding and improvement should go into
the pocket of the zam{ndér I do not understand. More especially I do not un-
derstand it as applied to the amendment in its present form. In order to giveit
even a semblance of fairmess he should have supplied the omission which the
Hon'ble Mr. Gibbon has pointed out; he has not put in uny provision that eject-
ment in execution of a decree should be deemed to be a  full satisfaction of a
decree ; he has left the raiyat liable for the amount of the decree even after the
landlord has got the land in his own possession and has got into his own pocket
the value of any improvements effected by the raiyat on the land. The Hon’ble
Mr. Evans has thrown out a suggestion that there might possibly be made a relax-
ationin the form of the section in case of the sale of the holding not fetching the
full amount of the decree. That question was brought before the Select Com-
mittee and was discussed, but I do not see any amendment on the notice-
paper concerning it. I may, however, inform the Council that one of the
grounds on which it was felt to be unacceptable was this, that it would
make it the landlord’s interest in cvery case to prevent the raiyat’s holding
being sold for anything like its full value; if he could fall back upon eject-
ment without compensation when the price bid was low, it would clearly be his
interest to keep the price low, and a powerful landlord would have little diffi-
culty in doing this by keeping away other bidders; but the thing which strikes
at the root of the amendment is this, that it is really unnecessary : ejectment
is of necessity included in sale, it is merely a question of whether improvements
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should be forfeited also, for it is obvious that the landlord in the process of
sale has a power of ejectment; ho puts the holding up to sale, and if he does
not get a bid be buys it for four annas or cight annas and the man is ejected.
I do not think it nccessary to go beyond this. On the main question I may say
that ‘we have intentionally and deliberately restricted the power of ejectment,
because we think that at the best it is a dangerous power, and it has been part
of the deliberate policy of the Government from the beginning of tho rent
question, from the despatch to the Secretary of State and his reply, to restrict
ejectment in every way we can. For these reasons I shall vote against the

amendment.”

The Hon’ble BABG PeAr1i MomaN MUKERJI said :—*“ After what has
fallen from'the Hon’ble Mr. Evans and the Hon’ble Mr. Gibbon I wish to
ask His Excellency’s permission to move the amendment in a modified form,

namely, that—

¢ Ejectment under this section shall be in full satisfaction of all demands under the deerce, **’

The Hon’ble S81r STEUART BAYLEY said :—*“I think it is rather late in the
day to raise that question now ; it was raised and discussed in Committee, and
the hon’ble member has deliberately moved his amendment without it. I
do not think that it is quite fair to present a new amendment now in conse-
quence of suggestions which have been thrown out in the course of the
debate, but at tho same time I do not wish to object to the amendment in this

case being put.”

His Excellency THE PRESIDENT allowed the Hon’ble Bébi Pefri Mohan
Mukerji to propose an amendment- in the modified form, which he asked per-
mission to do.

The Hon’ble BABG PEArRI MonaN MUKERJI said :—* I rely on the state-
ments which the hon’ble member in charge of the Bill has read from the
report of the Rent Commission and the despatch of the Government of India
to the Becretary of State, and it was those statements which I had in
‘'my mind when I referred to those documents. The statements may be
differently interpreted, but in connection with the fact that the power given
to the landlord to put up to salec a holding for which rent is due is not
‘s new power, but one which landlords havo exercised since 1798, if not from
an earlier date, I think that no mcaning other than what I have put on it
can be given. The mistake of the Rent Commission and the Government of
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India lies in supposing that the power of bringing defaulting holdings to
sale is a nmew power given to landholders. But that is not so. Then the
" Ton’ble member has asked how the provision for ejectment can be in the
interest of the raiyat. - I have explained fully in the speech I have already
made that when o sale is effected certain expenses must inevitably be incurred ;
expenses of application, expenses of proclamation, fees of sale, and so forth,
must ultimately fall upon the raiyat; and if the sale-proceeds do not cover
them, the landlord has the right of realization by the sale of the goods and
chattels of the raiyat and other processes; whereas the order for ejectment
will free the raiyat from any such expenses ; and if in addition to that it be
conceded as an entire satisfaction of the decree in the ‘execution of which
ejectment is made, notlung will be more welcome to the raiyat, as it will save
him not only from the expenses incidental to sale, but from all liability under

the decree. I submit that in this modified form the ploposo.l should commend
itself to the Council.”

.The Hon’ble Mr. Evans said :—* If the «amindérs are willing to put it in
this form, I should be inclined to give preference to it, provided it was coupled
with the further provision giving compensation for tenants’ improvements.
That, however, is & matter which will require careful consideration, but it
seems impossible that at this late stage of the proceedings it can be accepted.
As I said before, I should have been glad to support any proposal .which would
have the effect of modifying the rigour of the law, because the court-fees and
process-fees swallow up the value of the property in dispute, From some reli-
able data which I have recently received as to the summary process of distraint
for irrigation-dues, I find as a positive fact that in the majority of cases where
the amount of the distraint is small the costs of process for exceed the amount
to be paid. I feel that it is in the power of the Executive Government very
greatly to diminish the evil by lowering process-fees, and I can only hope that
in the interest of the raiyat the very warm anxiety displayed by the Govern-
ment will induce them, having regard to all the circumstances, to use some
means of reducing the cost of process. If that is done the raiyats will have a
great baneﬁt conferred on them.”

His Hopnour THE LIEUTENANT-GOVERNOR said :—* The inconvenience
of allowing fresh amendments to be raised in the course of the discussions has
been forcibly exemplified in this instance. It seems to me very unreasonable
that the hon'ble member should, after having gathered the views of other
hon’ble mombers upon & question brought forward by him, raise a new dis-



BENGAL TENANCY. 263

1885.) tTfm Liculenanl- Governor ; The Maldrdjé of Durbhunga ;” Bdbi
P. M. Mukerji; Mr. Reynolds,]

cussion in an amended form in the hope of catching some votes in support
of his proposal. Here wo have been led into a long discussion as to the charac-
ter and amount of process-fees. Instcad of adhering to the amendment of which
L¢ gave notice, he raiscs a question on a point with regard to which the Council
has received no notice. I shall certainly oppose the amendment. I think it is
not convenient to reviow the subject in any modifiod form after the question
has been thoroughly discussed and the proposal has been rojected.”
The amendment was put and negatived.

The Hon'ble 1HE MARARAJA or DurBHUNGA by loave withdrew the amend-
ment that to section 25 the following clauso be added : —

“ (¢) that be bas not paid his rent at the appointed time.”

LY

The Hon’ble e Mauir&J4 oF DURBOIUNGA moved that to section 25 the
following clause be added :—
“that he bas committed persistent waste by mneglecting the repair of irrigation-works

or caused the deterioration of the soil.”

The Hon’ble BAn§ PEART MonaN MUKERJI said :—* I support the motion.
I think a provision like this will be a necessary provision by virtue of the
addition which has been made to scction 23 on the motion of the hon’ble
member in charge of the Bill. The Council has already decided that the raiyat
should not have it in his power to doteriorate the quality of the land, and I
think in all consistency we should see that some penalty should bo attached to
a breach of that provision. I think tho form in which the amendment is put

is the form which the penalty shounld take for a breach of tho provision.”

The Hon'ble Mr. ReyNowrus said:—* I cannotsupport tho amendment.
It appears to me that a good deal of what the hon’ble member in charge
of the Bill has said in speaking on the amendment in rogard to ejoot-
ment for non-paymont of an arrear applies as much to this amendment.
‘The objection is to what thc hon’ble member called the moral effect on
the raiyat, not a moral effect in compelling him to do his duty, bhut in
dealing with any claim of whatever kind mado against him by his land-
lord. Ido not think it can be fairly said that, Lecause we have insorted
in section 23 the words that a raiyat must not materially impair the value
of the land, it follows that wo should provide the penalty of ojectment

as a proper penalty for a breach of duly in that respect. What tho amend-
[+
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ed| clause proposes might be a ground for damages or for an injunction,
but I cannot admit that it will be a reasonable ground for ejectmont, the
landlord having his remedy of not being injured as long as the rent is paid and
having the right to sell in default. Then the words proposed seem to me to
be dangerously wide. It is not easy to say what is persistent waste, or that
a man has neglected to repair irrigation-works without some definition of
his duty as to such repairs. * I do not think such a suit would be likely to be
successful, but there is the fact that daﬁger would arise from the moral effect
such a provision is likely to have. The same remarks apply to the words
¢ deterioration of tho soil’. 'We should, I think, leave the landlord his remedy
by way of a suit for damages or injunction against the caltivator, but I am
strongly opposed to the principle of suing for ejectment on such grounds.” "

The Hon’blé S1r S8TEUART BAYLEY said :—* What I had to say has becn
anticipated by the Hon’ble Mr. Reynolds. As I said before, it has been the deli-
berate policy of the Government of india to restrict the grounds for ejectment.
On looking at Mr. Field’s digest, I see that in giving the substantive law in the
text that ¢ the raiyat shall not, without the consent of the landlord, materially
alter the condition of the land held by him, and render it unfit for agrioultural
or horticultural purposes’ the remedy is stated to be a suit for damages or an
injunction to restore the land to its original condition. He says the conditions
of good agriculture are not sufficiently understood in India to raise a question of
this nature. The hon’ble member will recognize Mr. Field as an authority on a
point of this kind ; but, without basing my argument entirely on Mr. Field’s
suthority, I think the importance of not permitting the threat of ejectment in
every case between landlord and fenant is so great that when other remedies

can be found we ought not to give such a power. I therefore think we ought
not to accept this amendment.”

The amendment was put and negatived.

The Hon'ble THE MAnAr£J£ oF DurBHUNGA by leave withdrew the amend.-
ments that to section 26 the following clauses be added :—

“ (¢) that ho has, without his landlord’s written consent, sub-divided or sub-let his hol:;.;
ing, or any part thercof, save as expresaly authorized by this Act;

“(f) that he has by writing, or statement reduced to writing, disclaimed the title of his
landlord before any publie officer or Court.”
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The Hon'ble Mr. Evans moved that for scetions 26 and 29 the following
be substituted :—

“No instrument, whereby an oceupancy-raiyat is bound to pay for land in which he hasg
an oecupancy-right n rate of rent in cxcess of the rate which was payable by him in the agri-
cultuxal year next preceding the exceution of the instrament, shall bo admissible in evidenco
unless it is registered.

“No occupancy-raiyat whose rent has been enbanced in respect of any land in which
he has an occupancy-right shall bo liable to any further enhancement for fiftecn years from
the year in which his rent in respect of such land was last enhanced.”

Ho said :—*¢ It is with very great rogret that I have to mako many of the
objcctions which I am about to make, because I recognise that a great portion
of the matter I am objecting to is intended to give protection to the raiyat, and
I gm thoroughly desirousthat the raiyat should be protected as far as it can be
done by means of a workable scheme; and so far I am entirely at one with
the views and objects which have moved the Government of Bengal in this
matter, and have no desire to diminish in any way any protection which we
can give justly and in a workable form fo the raiyat. What I fear is that in
the form in which the section stands it will, as a matter of fact, be unworkable
in practice and will create more mischief than it will remedy. BSome objections
may, no doubt, be raised to the amendment which I propose, but I have no kind
of partiality for the particular form of my amendment as long as the matter is
substantially dealt with in some form or other. We find, as would be expected
with regard to a matter of this kind, that the increase of rent paid by an occu-
pancy-raiyat with a fixed tenure must be, from the nature of things, either by
decree of Court or by agreement between the parties ; because, if there is a dis-
pute between the parties, there is no means of enhancing the rent but through
the Oourt, and if there is no dispute the parties settle the mattor between them-
selves, as they do in regard to all other matters in which they are able to agree.
With regard to the provision which we have mado in this chapter for settling
disputes which arise between landlords and occupancy-raiyats as to increases of
rent, where the dispute is of such a nature that they cannot settle it without
going into Court, I am entirely satisfied and have no objections to make. But
it must be known that it is not desirable that the parties should be forced to go
into Court when it is not necessary and when the dispute can be settled less
expensively out of Court. We know that in this country litigation is costly,
and in many cases leads to the ruin of one or both of the parties, and more
especially of persons who are ignorant. As to the restrictions on settlement by
agreement, there are very scrious objections that occur to me. Bection 28 pre-
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scribes that if enhancement Ly agrcement is not made exactly according to the
‘provisions of the Act, the result will be that it is void; that is to say, that the
agreement, so far as the increase of rent is concerned beyond what the raiyat
was paying tho year beforc he came to an agreement, is absolutely and entirely
void. - The result is not that money so paid voluntarily under a void agreenient
is recoverable; no doubt the landlord will keep the money in his pocket, but
if at any time he sues for rent at the enhanced rate which the raiyat has
consented to pay, the raiyat will be able at once to say he has not to pay that
amount of rent, because the increase of rent by agreement or consent is unen-
forceable. The contract is void. This section goes on to say that it shall be void
in all cases—that is the effect of it—excepting in cases provided for in section
29. And it embodies this condition, that the agreement must be in writing
and registered ; that is tasay, it must be a registered contract, and you cannot
register a contract unless it is in writing. The next point is that the rent ae it
existed the year before must not be enhanced by more than two annas in the
rupee or 124 per cent.; aud thirdly, the contract must fix the rent for a term
of at least 156 years. That is to say, it prescribes that every contract which
enhances any man’s rent, which binds Lim to pay a higher rent than the year
before, is ipso facto void if it does not contain a statement that the rent, is fixed
for 15 years. The contract is void by the absence of that formality. The next
provision is that the registration of the contract shall not be ordinary regis-

tration, but must be a registration under this section. The section provides
that—

‘The registering officer shall, before registering a contract under this section, ascertain
that the contract is not inconsistent with sections 98 and 178 of this Act, and that the
raiyat is competent and willing to enter into it, and understands its nature.’

“ Practically, as far as I understand the provision, it directs that the
registration of all contracts which bind a raiyat to pay more rent than he
poid the year before should be a special registration. Whether the provi-
sion that the registering officer 'shall ascertain all these things is directory
or imperative is not very clear, but it is apparently contemplated that the
registration’ shall be special. But later on it is provided that the Looal
Government may make rules for the guidance of the registering officer for
making registrations under this soction; so that it does seem to be some
kind of special registration, and therefore documents registered under the
ordinary law of registration will not be considered to bo rogistered according
to this section, and such registration will be void. The Oouncil will see what
difficulties will arise on that point when I explain what the difficulties are
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which beset it. Ilaving explaincd to the Council that unless all these condi-
tions are fulfilled a contract is void, I shall now consider what is the practical
effect of them in two classes of ‘cases. The fivst class of cases is that of a very
large number of raiyats in this country who have no written engagements for
their rent. The Oouncil isawaro that it is provided in the Permanent Settlemoent
Reghlations that tho zamfndir shall give a pattf and tho raiyat shall give a
kabiliyat, and that engagements shall be in writing, and that the writing shall
bein a certain form. The Council is also well aware that it was found absolutely
impossible to bring about these results. The penalty prescribed was that the
zamind4r should be non-suited if he did not produce an engagement in the
prescribed form. 8o far as a form is prescribed, it is repealed by the Regula-
tion of 1812, and so far as there is an authoritative order that engagements
shali be in writing, it has remained a dead-letter in almost every part of the
country from that day to this. In the Act.of 1859 the provision is kept up
that either the landlord or the raiyat may claim a written engagement, but it is
optional and has very little effect; and there are still large tracts of country
in which written engagements, especially amongst the poorer and smaller
clasces of raiyats, are not as a matter of fact in writing. The reason why
this provision has had no effect is that there is a considerable mass of raiyats
who have a rooted and traditional hatred of putting their names to any kind
of document. Now, even if the Council is prepared o enact that every en-
gagement for rent should be in writing, which no one has suggosted, I do not
see how wo can possibly hope, if raiyats have this fecling, that any legislation
we can make will secure engagements being in writing, and I do not see
how we can secure that variations of unwritten engagements should be in
writing. If an engagement is not in writing, how can any variation of it
be expected to be in writing? I think we may take it as certain that people
who do without written engagements will continue to do without them, and
that we shall not be able by any Act to drive them to have written engage-
ments. Then what is the position in case the Bill stands unamended ? The
engagement to pay a certain rent is unwritten, and the variation by which a
Jaiyat agrees to pay a larger amount of rent will also be unwritten, and so long
a8 there is peace between the parties the raiyat will go on paying his rent.
‘But it may be that years after the enhancement of rent has becn made the land-
lord or his successors will have to instituto suits for arrears of rent, and then the
tenants, if well advised, will plead that the cnhancement was made after the passe
ing of this Rent Act, and the enhancement is therefore void ipso facto, because
it was not made in writing. 7They may say, ‘It is true we have paid the en-
hanced rent for many years, but still the Court cannot enforce it ; therefore

S
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we demand to be put back to the pesition in which we were five, six or ten
years before the enhancement was made.’ I think every one will agree that that
is not a desirable state of things ; and the remedy is simple, namely, to allow
things practically to remain in the position in which they are now with regard
to oral engagements. At present there is no particular law on the subject, but,
owing to the impossibility of proving an-oral agreement to pay enbanced rent,
the zamindér has to prove that the raiyat has actually paid the enhanced rent for
some years. He will not go into Oourt for a decree for enhanced rent on the
ground of an oral agreement. But what happens is this. When a raiyat has
orally agreed to pay an enhancement rent and has paid it for two or three years,
the landlord, when he sues for arrears, proves that the raiyat is now paying
o certain amount of rent which he had agreed to pay, and, baving -paid
that  rent for some time, it is abundantly clear that he must have agreed to
pay at that rate; so.the Court gives a decree. The reason why he gets a
decree is that there is no law which makes oral agreements void. If you
make oral agreements void the result will be that the raiyats will have the
defence which 1 have stated. - I do not think it is in accordance with the prin-
ciples of equity or of natural justice to allow such a defence. The English
Statutes which provide that certain engagements shall be in writing, such
as the Btatute of Frauds, were passed for purposes of public policy; but we
find that in those Btatutes exceptions are made in favour of contracts part-
performed. I think it would be unreasonable to make a provision to this effect
without any limitation or exception whatever, so that even 20 or 30 years after
an enhancement is made and cheerfully submitted to by the raiyat, he may
show that the original engagement was void, and he can then revert to the
position in which he stood before that time. I take it that the principle which
was found necessary in England that part-performance should be a substitute’
for the formalities must be recognised because of the ordinary way in which
mankind transact their business, and because of the way in which certain classes
of raiyats make their engagements, and that some provision ought to be made
in the Bill to provide that part-performance of the contract shall be sufficient
as proof of such an agreement having been made. I have not embodied that
in my amendment, because I thought it better to propose an amendment in
wider terms. But I wish it to be clearly understood that it is not my
intention to place the raiyat in & worst position than he is in now in re
to oral agiecments. I would be perfectly willing, although it is not contained
in my amendment, if the Council think it necessary, in order to meet the real
difficulty which I have pointed out, that they should prescribe how much
poart-performance of an oral agreement should be sufficient. I mean to say
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that at any rate I would not be disposed to think thatan allegation of the
payment, of one month’s ront would be sufficient to satisfy the Court. No
Court would be satisfied of the cxistence of such an agrcoment unless the
raiyat had paid at the enhanced rate for ono ycarat least. It would be a
matter for the Council to consider whether the carrying out of an agreement
fog one or two years should be deemed sufficient instcad of a written contract.
If persons will go on without written contracts, you cannot foree them to havo
written contracts ; then you must provide that there must bo such sufficient
performance of the unwritten contract as to satisfy the Court that the arrange-
ment has really been made and, what is more, that it has been acted upon. I

have always considered that the fact of a raiyat having paid rent at an enhanced
rate for one, two or three ycars without demur is much stronger cvidenco of
such an agreement having been made than o registered doocument ; because

documents are often collusively given. I have had cases in which tho raiyat

bas said that he gave a registered document because the landlord had paid him

something to do so in order to injure another man, and they have sometimes

actually produced witnesses to prove that they had been told that they would

not have to pay increased rent under the registered contract; but when we find

that a man has actually paid at the ecnhanced rate for two or three yoars,

we may surely be satisfied of the reality of the transaction. We shall have an

unworkable scheme if we ]:eep the section as it is now, and I apprehend

that it will have to be amended some way or other.

“ Then, having told the Council of this difficulty, I come next to consider
what will be the effect of this section on written engagements. First, I will
observe that I do not think that we shall be able to induce the people of this
country to change their common forms of patt4 and kabiliyat. I donot antici-
pate that we shall be able for many years to come to get the people to deviate
in the smallest degree from their common forms. At present I seldom or never
see o kabiliyat in which the raiyat has stated ¢ My rent in the last year was so
and s0; I have now agreed to pay the further sum of so and so.” There may
be a few such agreements of that kind, but I doubt if it is ever donc; the
tenant will go on giving pattds and kabiliyats in the same way as beforo, contain-
ing no statement except that he agroes to pay a certain rate of rent for certain
land. The raiyat will give o fresh kabiliyat stating the amount he has to
pay under the new agrcement, and stating nothing clse. The first effect of
such written engagements will be that they will bo void unless tho kabtliyat
contains in itself a statement that the rent is fixed for fifteen ycars. Pattds and
kabtliyats will not as a matter of fact contain that provision, and why should



270 BENGAL TENANCY.
' [Mr. Evans.) [6TH MAROCH,

you ‘make it void because it does not contain that statement ? I do not object
to the torm of fifteen years, but you have made it imperative that it should
be so stated in the contract, and it will follow that when the enhanced rate is
attempted to be enforced the raiyat will say that the kabiliyat which he has
given is ipso facto void, because it does not state the term of 15 years for
which the enhanced rent is not to be altered ; it may state no term or it may
state a shorter term. Instead of making that an imporative incident in the
form of the pattd and kabuliyat, the object will be very -easily attained by
merely stating that the legal effect of the agreement shall be that the rent
cannot be enhanced again for fifteen years.

“Then I come to a further matter, namely, registration. I feel that there
is considerable force in what Mr. Hennessy and others have said that it is vory
hard to bompel registration of contracts for such small amounts, that the
registration-fees are very high and the distances at which the registration offices
are situated are great. But desirous as I am to protect the raiyat, and admit-
ting that registration does give him some protection against false documents
which a guméshta may have manufactured and to which he may have affixed
each man’s mark (for in most cases the raiyats cannot write),  therefore,
although it is in many cases very inconvenient to cause the registration of
documents of such small amounts, amounting in some instances to an enhance-
ment of only two annas, on consideration I think it is better to modify rather
than abandon this rigorous provision, and the practical working of my proposal
would be this, that, although contracts may exist between the parties, no con-
tracts at all will be produced in Court. And with regard to these small raiyats,
they will be in the same position as if the engagements with them were un-
written, because, although there may be written engagements, they being un-
registered will not be admissible in Court ; therefore the Court will simply have
to look to the prior rate of rent paid. Although we are breaking the ordinary
rule that registration is not necessary in respect to small matters, it muy be
worth while to do so; but'in going this distance I am going a very consider-
able way. Itis because I will not consent, so far as I am concerned, in any
way to participate in the formation of any scheme that will not work that I
am making these observations now. I am willing that contracts, if in writing,
should be registered, but if there are no registered or written engagements pm-t..

performancoe should be considered sufficient.

I cometo afurther objection. I pointed out that the section appears to
require special registration; that the registering officer has to make special
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enquiries under scotions 74 and 765 of the Bill as to which the Government has
to prescribe certain rules; so that if the contract is not registered under this
special registration it will be held that that omission rendors the written
instrument void. As I have said, a pattd or kabaliyat will not show any en-
hancement at all. The result will be that these pattds and kabiliyats will bo
documents some of which will bo compulsorily registered under tho present
Registration Act and some of them under this special registration. Every
prudent man will take care, if a contract is of sufficient value to make it worth
while, to register it, and if he does not do so he will have to prove part-perform-
ance. If it does not state any enhancement, he will register it in the ordinary
form. Then if it does create a liability to pay a higher rent, though it be not so
stated, will it be void because it is not registered in the special form? If
itis not fo be void, that should be specially stated in this section. Then the
registering officer is directed to hold an enquiry under this section; first,
whether any abwébs are included in the document. Considering that abwébs
are illegal and the Courts will not enforce them, what is tho use of compelling
the registrar to see that the kabdliyat does not contain any provision for the
payment of abwdbs? If we are going to do this with regard to pattds
which bind the raiyats to pay more rent, why not make the same provision
with regard to every pattd? Why should we not provide that no kabidliyat
shall be registered which has a provision for the payment of abwébs? The
answer is that if it does contain such a provision the Courts will not enforce
it. I am speaking of the difficulties which will increase the cost of regis-
tration. The registering officer has also to hold the enquiries stated in
section 178. That section contains all the restrictions in contracts which
+ we have thought it necessary to make under the Act, and again I say that
whenever a contract is brought into Court and it appears to the Cowrt that
any of the provisions of the Act is contravened, or that the contract contains
covenants contrary to section 178, such covenant will be declared by the Courts
to be void. But we are not content that they shall be declared void by
the Courts; we wish to prevent a tenant from signing anything until long en-
quiries have been made on difficult questions of fact as required by section 178.
The registering officer will first have to ascertain the fact whether the raiyat
is ,an occupancy-raiyat at all; then he will have to go into several other
matters, one of which (sub-section (8), clause (a)) is as to whether the contract
takes away the right of a raiyat to transfer or bequeath his holding in accord-
ance with local usage; he has to enquire whether there is a local usage,
and if that usage is contravened; but that is one of the matters very much in
dispute in some parts of the country. Then scction 178 provides that nothing
)
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in the section shall affect the terms or conditions'of a lease granted dond fide
‘for the reclamation of waste land ; so that if the lease appears to bave anything
to-do with waste land he will have to satisfy himself that it is bond fide for
waste land only, and then he will allow a relaxation of some of these conditions.
I do not think that all these enquiries are necessary ; they are exceedingly
well meant, and I entirely sympathize with the objects of His Honour the
qutemnb-Governor, and my very desp respect for his judgment and know-
ledge renders it painful 46 me to differ from him. Btill when I seo these
difficulties T feel I shall be neglecting my duty if I avoid pointing them
out so that we may make such provision as may be necessary. Oonsidering
the great difficulties. in regard to registration, you are making it more difficult
and more expensive, because the registering officer may keep the panties
dancing attendince upon hiim for weeks togsther because he is not satisfied as
to the existence of certain local customs and other matters with regard to -
which he is requlred to satisfy himself. And then, when all these investiga-
tions- are done, what is the effect ? All the registeriug officer has done goes for
nothing, because when documents which are required to be registered are taken
into Oourt the raiyat is at liberty to prove that the document does contravene
the provisions of the Act; and if he can prove that he can afford to say ‘I
told the registering officer & number.of lies and so satisfied him, but I can
prove by indisputable evidence that asa matter of fact the contract does con-
travene certain parts of this Act’; and the result will be that all the investi-
gations of the registering officer will be perfectly worthless and the matter
will have to be fought out in Court. I therefore think it will be better
and sufficient as regards these matters to enact only that written contracts
shall be registered, which is a very great protection. I do not mean to say
that it is absolute protection, because nothing is an absolute protection.
You have for instance cases of false personation of the raiyat, though that is
rare. There are no laws under which it is not possible to commit fraud if.a
man is willing to go in for perjury, conspiracy, forgery and false personation.
If such things are resorted to, they are occasionally successful, but what
really and in all ordinary cases prevents the commission of such acts is the
‘strong arm of the criminal law and the heavy sentence of transportation for
life. T object to all these expensive extra processes of registration. If a patts
is in the ordinary form and does not disclose the fact that it enhances the rent,

are we prepared to declare it to be void or not? If not, that is a fatal objection
to the whole scheme of special registration.

“These are tho general objections which I have to the section, and I think
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they may all be met just as well by something eolse as by the amendment
which I have put on the paper. My amendment is no doubt apparently
defoctive in that it does not contain any provision with regard to part-perform-
ance, but the practical rcsult will be much the same. If the Government of
India is disposed to meot the point with regard to unwritten engagements
beink admitted on proof of part-performance, that would be sufficient. And
with regard to writton engagements, by not providing any particular form in
which they must he made and making the fifteen years’ term a mere statutory
provision for enhancement, it will be found to work better, and it will meet

my general ob jections to the section.

“There remain only a few remarks which I have to make upon the parti-
cular question contained in cluuse (@) as to the restriction upon enhancement,
namely, that it shall not be more than two annas on the rupece. I have already
said so much about it in the general observations I have made whet the
motion for the consideration of the Bill was before the Council that I do not
propose to add very much to what I then said. I pointed out that there are
two or three classes of cases in which it will be impossible to impose such a
limit of enhancement in defiance of justice and common sense. There are
certain well-known cases in which it is inexpedient at any rate that a limit
should be imposed. 'Where the enhancement is merely on the ground of rise
of prices, and where there has been an enhancement within the last 10 ycars,
I do not belicve that enhanccment of more than two annas in the rupee
could be got, and I think two annas may represent what is ordinarily
obtained in such cases; but there is a very large class of raiyats who are
allowed to sit on land on low rates in consideration of cultivating a particular
kind of crop, and the landlord ought to be able to say to them ¢If I cease
to make you cultivate this particular kind of crop, what would you give for
the land 7 and we know that in such cases enhancements of 50 and 100 per
cent. and more are common. The zamindér, sooner than fight a large bo&y of
raiyats and incur the large expenses incidental to legal proceedings, will in many

cases take one-half of what he would be entitled to if he took the raiyats into
Court; and if an enhancement of 25 per cent. instead of 12} per cent.
were agreed to between the partics, what would be the necessity of compelling
the landlord tosuc? Under this clause tho zamindér must put them into Court.
The raiyats will come in and say ‘ You are our father and mother and take an
enhancement of 25 per cent.’; he will say ‘I cannot do so under the law, but
you may entera consent decroe for 25 per cent. with costs.’ There are large
numbers of raiyats who have for some reason or other been allowed to sit at low
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rates and are legally liable to an enhancemant of more than 12} per cent.
besides the special classes I'have mentioned, and it is unreasonable to prevent
their : settling with their landlord out of Oourt. I feel certain that it will be
better to strike out the two annas limit and to leave the parties to settle among
themselves. The self-interest of the raiyats might be trusted to provent their
giving any more than they think the zamindér will get. But when the raiyat
has come to the conclusion that. he will lose his suit and the zamfndér will
get large enhancement, is it “wise to prevent him compounding the matter
for a comparatively small enhancement ? I know itis strongly argued that
the raiyats are in need of protection, and I have said what I had to say on
that subject on the last occasion. The raiyats, as we. have seen, havé the
power to combine together and fight their landlord, and in many cases they
will do 8o when they see a chance of success. But when' they see that their .
neighbours have failed they will say ‘The Courts are very expensive and
uncertain, and we will give an agreement sooner than take the risk’, and it is
their interest to do so ; but you say ¢ You shall not do this; it is better for you to go
to Court’. Is the Council quite certam that it is a better judge of what is pest
for the raiyat—as to whether he should go into Court or not—than the raiyat
himself ? I think as regards that matter the raiyat is really the best judge.
While I would seek to protect the raiyat in every way which is for his benefit,
I would decline to put in something which, though it is intended for his pro-
tection, will work more mischief than it does good, and will not as a matter ot
fact prove to his advantage. If the Council will not come to the conclusion to
omit the 12} per cent. limitation upon enhancement, I certainly will ask that
some provision may be made for some of those cases in which raiyats hold at
specially low rates in consideration of cultivating particular crops.”

The Hon'ble BAst PEART MOHAN MUKERJI said that, after the eloguent
speech of the learned and Hon'ble Mr. Evans in support of the motion, he
had very little to say in support of it. The provision for a registration of
engagement, which provided for the payment of enhanced rent would be a
very great hardship upon the raiyats themselves. Their trouble and expense
and the hindrance of their daily avocations would not be the least of
these inconveniences. One should have supposed that in a matter like
this the Council would be guided in the direction in which the present Mw
had been found by judicial decisions to be effective. But he could challenge
hon’ble members present to point ‘to any judicial ruling saying that the
absence of the provisions like those contained in sections 28 and 29 had led to
hardships. On the contrary, the ruling at present supported the view which
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bad Dbeen so eloquently maintained by the hon’ble member. Ie would read
a decision given by Justices White and Maclean in a ease in which the zamfn-
dér was allowed to give evidence of a verbal agreement to pay enhanced rent
on the part of the raiyat. The following was the opinion :—

“ A verbal ngreement. was proved in the Lower Court to lave been mnde Letween the
defendant and the lady’s agent, and this document was put in cvidence to meot the defend-
ant’s objection ahout the extent of his holdivg and the rate of rent. The Lower Appellate
Court has treated this document as a lease, or agreement for a lease, aud consequently held
that he was not at liberty to admit the verbal evidence which was produced in the first Court.
I am unable to concur in the view taken by the Judge of the document. In my opinion it
amounts to nn more than, an admission on the part of the defendant that the particalars sot

forth in the tabular statement are true, nnd consequently the document requires neither to be
stamped nor ragistered. ”

The Hon’ble Mr. MaNDLIK said that the question now brought before the
Oouncil by the Hon’ble Mr. Evans was one of two conflicting principles. Ifample
security was provided to the raiyats by means of registered contracts, a great -
deal of litigation could be avoided. 'While he was so far in favour of the amend-
ment, he could not discuss the new proﬂs:ons properly until they were duly

brought before the Council in writing.

The Hon’ble Mr. REYNOLDS said that this was one of the most difficult
questions with which the Seclect Committee had to deal, as on the one side
there was no object to be gained in driving the parties into Court, and it
was very desirable that they should be left to make their own arrangements ;
and on the otber hand therc was a mass of evidence to show that if no restrio-
tions were put upon contracts out of Court, there was hardly anything to
which a raiyat could not be got to agres. A number of instances had been
given in the papers before the Council from which it was clear that the raiyat
could not be considered a free agent in making a contract with his landlord,
and that if he signed the agreement he did not really know what he was
about. For these reasons the Sclect Committee had decided that no enhance-
ment out of Court should be legal unless agreed to by a registered contract,
that the rent must not be enhanced so as to exceed two annas in the rupee, and
that the period must be fixed at 15 years. 'I'he Hon’ble Mr. Evans considered
that such a rule would lead to difBcultics both with regard to raiyats who had
no written engagemonts and to those who had such engagements : and that
there were certain classes of cases in which the two annas limit would Le
unrcasonable, especially cases in which raiyats held at low rents in considera-

tion of their cultivating particular crops.
h
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‘With regard to this point M®r. REYNoLDS might refer to the report of the
Behar Rent Commission. The members of that Committee were practical men,
who must have been fully conscious of the objections which might be urged
against their proposals: but they were unanimous in recommending that no
enhancement ont of Court should be allowed except under o registered confract.
A similar provision existed i in the present law in the North-Western Provinces,
Under section 12 of Act XII of 1881, there could be no enhancement except
under a registered contract, or by suit in Court, or by order of a Settlement-
officer. He thought that when these facts were taken into consideration it
could not fairly be said that the provision for requmng reglst‘.emd contracts
would present insuperable practical difficulties.

Then, as to the form of the contracts, Mr. REYNOLDS was not sure that he
had undérstood the hon’ble member’s objections on the subject of registration.
It was not contemplated, in Mr. REYNoLDS’ opinion, that there should be any-
thing which could be called special registration, or that the registering officer
should be bound to make any detailed enquiries. It was only intended that
the registrar should satisfy himself that the contract was in accordancewith
certain plain provisions of the Act, and that the raiyat understood the terms of
the contract, and entered into it as. a free agent. But Mi. ReyNoLps would
offer no objection to the striking out of sub-sections (2) and (4) of section 29
if it were thought that this would simplify the proceedings.

The hon'ble member went on to refer to the two annas limit, and he
remarked that this limit would operate unfairly in certain classes of cases, and
that it would be better to allow 25 per cent. out of Court than to drive the
parties into Oourt. MR. REYNOLDS believed, on the other hand, that there was
great danger in legulizing large enhancements out of Court. If the landlord
wanted a greater enhancement than two annas in the rupee, he ought
to be required to submit his claoim to the decision of a Court. If there was
a practical difficulty in any case, it would be in regard to the cultiva-
tion of particular crops, -and in regu.rd'to this Mz. REYNOLDS thought
it would be enough to make special provision for cases of existing mntmcts
under which raiyats might be holding at specially low rates in consideration of
their cultivating a particular crop. The provision need not extend beyond
existing contracts, because in future it would be in the landlord’s power fo let
the land at the full rate, and to grant a reduction so long as the particular
crop was grown.

Then, reference had been made to what ﬁfare called amicable a.g'reements,
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where no written contract existed at all; and it was proposcd to recognize

these as binding if they were supported by proof of part-performance.
Mz. REyNorps thought that such a provision would go far to diminish the
value of the section altogother, and would allow enhancoments to almost any
extent out of Court. Ho believed that the proposals of the hon’ble member,
oven with the modification which he understood hin to be ready to make,
would have a very injurious effect on the section rolating to enhancecments and
on the controlling power which it was jntended to excrcisoin the matter of
enhancements out of Court. TIf hon’ble members doubted whether the section,
if passed into law in the form in which it came before the Council at present,
would meot all the circumstances of the case, he would ask them to romember
that it might be amended hercafter, and he urged that for the present it
would be better to allow the section to stand as it was, and to maintain
the principle, which had been already enforced in the North-Western Provinces,
and which was recommended by the Behar Committee, that the rent of the
occupancy-raiyat should not be enhanced except by a registered contract or a
suit in Court. If the arguments on both sides were taken'into account, he
believed that there was far more danger in such an amendment as bad been
suggested than there was in leaving the section as it stood. He therefore
hoped the amendment would not be accepted.

The Hon'ble MR. Amfr ALf said that he was opposed to the amendment
proposed, on the grounds which he had already pointed out in his remarks on
Mounday last. The two-anna limit was a necessary one. The raiyat can
hardly be supposed in the majority of cases to be in a position to hold his own
against the zaminddri influence. In many places the demand for land was
80 great that the raiyats were anxious to agree to any terms ; and whether they
were able to pay the enhanced rents or not, it was enough for the zamindérs to
show a high rental on the village-papers. If the two-anna limit would drive
the parties into Court, then, he would contend, that the four-anna limit on
enhancements in Court should be restored. As rbgards the objection on
the ground of the difficulty of registration, that seemed to him to apply to all
cases of registration. Part-payments should not be presumed to be a proof of
an agreemeont ; for that would simply leave the matter where it now was.

» The Hon'ble Mn. Gipson said :—“I must say I concur in all the argu-
ments which have been brought forward by the Hon’ble Mr. Evans in con-
demnation of the section as it stands in the Bill, but I go further. I dis-
approve altogether of the policy of restricting amicable scttlement of the rents
or of laying down the conditions or terms under which landlords and tenants
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‘shall be compelled to come to an amicable settlement amongst themselves.
‘The Hon'ble Mr. Reynolds has quoted the proceedings of tho Bebhar Rent Com-

mission with approval. I wasa mcm'ber of the Behar Commission ‘and con-
carred in tho findings of the comrmission but on a reference to the proceedings
of the Committee it will be found that they never attempted to lay down the
terms or conditions under whioh landlords should come to a settlement with
their tenants. * They had simply deélared that the mutudl arrangements to be

~ come to between landlord and tenants should be in writing and re.glstered and I

maintain that that is the correct solution of the question and the one which
should be arrived at by this Hon’ble Oouncil. The framers of this Bill have
taken away the present procedure of issuing notices of enhancement through
the Oourt, which is a cheapand easy process for lmngmg pressure to bear en
the tenants to enhance their rents. It is therefore no longer necessary to place
such restriction on amicable settlements as is now being provided under the
Bill. The whole purport of this portion of the Bill is to force the landlords and
tenants into the Court. If partics areto be forced to settle their affairs through
the Courts, they should besettled free of expense. This I deem to be an impos-

sibility. Why put parties to the expense of going to the Court when they do not’
wish to go there? The restrictions imposed by the Bill are useless, obstructive

and unnecessary and can and will be evaded by the bad men among the
landlords. Take for instance an application under section 168. If a landlord

applies to have the rents, terms and conditions of & holding declared, and the

tenant elects to declare that he is holdirig at an enhanced rent, what Court in

the world would declare that his proper rent is a lower one? It can also be

evaded by an amiocable suit. I may be allowed to say that I equally object to

the amendments of the Hon'ble Mr. Evans. The true solution of the diffi-

culty is, as proposed by the Behar Commission, that whatever agreement is come

to should be in writing and registered, be the conditions what they may.”

His Honour THE LIEUTENANT-GOVERNOR said that he was bound to recog-
nise the temperate spirit in which his hon’ble and learned friend Mr. Evans
had brought forward proposals on which evidently he felt very strengly.  The
hon’ble member had placed before them arguments against written contracts
and the registration of such contracts and the particular limitation of enhance-
ments out of Court with all the legal force and acumen, with which, as they all
knew, he was so well accustomed to plead in Courts, and His HoNour did not
ot all undervalue the force of his logic.. But His HoNour could not agree
in all that had fallen from the hon’ble member on these points. - He understood
tho hon’ble member to say that it would be practically impossible to enforce
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the limitations of enhancement out of Court to two annas in the rupce, and
ho apparently wished to maintain that partics should bo left to mako their
own arrangements without any such interferonce on the part of the law.

. That kind of argument might be reasonable enough in England, where
partles to contracts in such dealings met on sometliing like an equal foot-
ing, and might be left to look after their own interests: but he thought it
was asking the Council too much to believe that parties here in India were at
all in an equal position. All the facts wero against that supposition. The
Hon’ble Mr. Reynolds had given an acourate statoment of the case, and, if thore
was any necessity to pdd cevidence in support of his contention, Hi1s HoNOoUR
could adduce a great deal in support of t}le fact that in matters of this kind
the raiyat- was placed every day at a great’ disadvantage and was justified in
claiming protection from the law. From the evidence taken in the Behar
Commission, it was found that the raiyat might be regarded in the position of
a “minor,” that is, of one who could not be left to his own intelligence to enter
into a contract. If therc was one principle more than another upon which the
Oouncil had been agreed from the very commencement of this legislation, it was
that a proved necessity existed for imposing & limit upon the zamfnddr’s demand.
The raiyat was not a free agent, and from documents produced in this Council
last year it was shown that he was constantly compelled to sign agreements
which would have been incredible if the papers themselves had not been pro-
duced. What was true of Behar in this respect was notorious from the cases
which had come up from Mymensingh, tho 24-Pargands, and in fact from
all parts of the country. It must always be borne in mind that in the Bill as
it had been drafted the limitations of enhancement out of Court in no way de-
prived the landlord of his right to got a higher rent if he was justly entitled
toit. In enhancements by suit no limitation had been imposed ; and if the
zaminddr had grounds for. thinking that he should get more by way of enhance-
ment than two annas in the rupee or 12} per cent. upon the existing rent, let
him take the case to Court, where there would be the assurance that the facts
on both sides would be fully examined and a decision passed alter the sifting
of all the evidence. Even the hon’ble member (Mr. Evans) admitted thata 12}
per cent. enhancement was a rcasonable increase, and his plea was only for excep-
tional cases. But such hard cases might be otherwise provided for without
infringing the principle, upon which section 29 was based, that where there is
not the guarantee of fair dealing which the control of the judicial Court afforded

some positive cheok must be put upon excessive enbancements out of Court.
i
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His Honoun therefore considered soms such provision as this was absolutely
necessary to regulate enhancements, and that it should form part of the Bill. -

The Hon’ble 81z STEUART BAYLEY said :—* It is with great regret that I
have even in appearance to opposc the motion of the hon’ble gentleman oppo-
site. In all the multitudinous points that have come before us in Committee
it has been my good fortune almost invariably to find that there was a substan-
tial agreement between us; and even on this question I trust it will be found
that our divergence is more apparent than real, or at all events that the altera-
tions I am prepared to make will go & long way to reconcile my learned friend
to these clauses. The section is, in the opinion of some, one of the most im-
portant in the Bill. This view, for the reasons given in my opening speech I
am unable to share, as I think the effect of the section must be more indirect
than direct. But if not one of the most important, it is certainly one of:thé
most debateable sections, and one about which I have had extreme dificulty in
making up my own mind—a difficulty by no means lessened by the very diver-
gent views we have heard expressed on the subject in debate.

¢ To turn now to the actual objections taken by the hon’ble member. These
I find to be partly to the form and partly to the substance of the section.
8o far as they refer to the form, I could wish that they had been brought for-
ward at an earlier stage in order that I might have consulted with him at
leisure as to the best way of meeting them. He objects to the form, if I
understand rightly, because the section involves a special system of registration,
and the specification of certain conditions in the deed; and therefore a deed of
enhancement which has been registered in the ordinary way, and which fails to
specify these conditions, as for instance that it is to be in force for 15 years, is
invalid, and it is doubtful even if rent collected under such a deed would not
be an illegal exaction. 'Well ! on these points I am quite prepared to alter the
section 8o as to meet his objections. The fact is that the clauses which provide
for comparison and examination by the registering officer are a survival of the
section of the original Bill which provided for the approval of these contracts
" by a Revenue-officer. It was the intention under the Bill as it now stands that
they should be registered in the ordinary way by ordinary agency, but in view
of the objections pointed out by my hon’ble friend to the retention of t.he
specinl conditions and form of registration, I am glad to adopt the suggestion
of Mr. Reynolds that the sub-sections providing for these should be abandoned.

“Next I come to an objection which is one rather of substance than of
form, though it partakes of both charaoters. It is directed against the provision
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that all enhancements by contract must be in writing. The objection is that
as o matter of fact in nine cases out of ton such contracts are not reduced to
writing, still less are they registercd, and if they are written they rarcly refer to
the old rent, but generally take the shape of a fresh pattd for a specified term
of years. The hon’ble membor very justly urges the impossibility of changing
the itamemorial custom of oral contracts by o stroko of tho pen, and points out
that the effect of the law will be that a raiyat having orally agreed to pay an
enhanced rent, and having given practical effect to the agreement, may at any
future time—ten, fiftcen or twenty years hence—turn round and, by showing that
the rent in 1684 was so much, effectually meet his landlord’s claim for arrears,
because the latter canpot produce a registered contract enhancing the rent sub-
sequent to 1864, and the raiyat might even possibly sue him successfully for

illegal exactions.

* « T cannot deny the force of these objections. I had myself supposed that
while this section would effectually bar a suit for enhanced rent, if not based on
a registered contract, it would not have the effect of overruling the general
presumption that existing rents are fair and equitable, and that the Courts in
the case supposed, finding satisfactory evidence of a rent having been paid for
a number of years, would presume that rent to be fair and equitable, and would
not go back to enquire what the rent was in 1884; but I am informed autho-
ritatively that Mr. Evans’ construction of the Bill as it stands is correct, and

that the effect would be as he supposes.

“Now the Government and the Select Committee do undoubtedly attach
immense importance to getting these contracts reduced to writing and regis-
tered. I do not deny the difficulty, but I feel that if this difficulty can be
overcome, not only will all rent litigation be reduced in quantity and simpli-
fied in quality to an incalculable extent, but the educational effect in en-
abling the raiyat to understand and maintain his rights will be enormous.
For my own part I attach more weight to this educational or indirect effect
of the section—a great deal—than I do to its direct effect. For these reasons I
fully sympathise with the Government of Bengal in their desire to give special
prominence to the principle that all contracts for enhanced rent should be in
wriiing and registcred. But in asserting this principle I do not think we
should overlook the disturbing and immoral effect of allowing the raiyat to
repudiate years hence the oral contract which ho has accepted and carried out
regularly and continuously. My hon’ble friend Mr. Rcynolds has pointed
out that in the North-Western Provinces a raiyat’s rent can be enhanced by
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agreement, only if that agreement is written and registered. This is true, but
the registration in the North-Western Provinces is carried out by the establish-
ment whioch is especially organiscd for recording and registering the rights of
every raiyat in the country. The enhanced rent would in any case have to be
recorded in the Government yegisters kept by this establishment of village -ac-
countants, and it involves butlittle more trouble to have the agrecment itself
registercd by the same machinery. In Bengal we are, most unfortunately, desti-
tute of this machinery. 'We have no patwérfs, save in Behar, and there we have
only o very demoralised kind ‘of patwiri, unchecked and unsupervised by the
kAnfingo who safeguards the institution in the North-Western Provinces. The
conditions therefore are essentially different, and no analogy can be drawn
between the facilities which exist for the registration of such contracts in.the
neighbouring province and the difficulties which must attend it in Bengal;
nor do I think this argument justifies us in refusing to provide a remedy for
the very serious objections which Mr. Evans has pointed out to the effect of
the section as it stands. The remedy should, I think, be sought on the direo-
tion indicated by the hon’ble gentleman in his speech, namely, that where an
oral contract has been given effect to by the continuous payment of the en-
hanced rent for a certain number of years, this performance should have the
effeot of validating the contract, and I would adopt the analogy of the rule in
the case of the ‘prevailing rate’ and fix the term of three continuous years

during which the rent has been actually paid as sufficient performance to vali-
date the contract in the place of registration.

“Turning now to the substantive objection which the hon’ble and learned
member opposita has taken to the essentinl point of the section, that the
rent shall only be enhanced by contract to the extent of two annas in the rupee
above the previous rent, I need not repeat at length what I said in my open-
ing speech. I pointed out then that the limitation was so easily nullified by a
false recital, that if the rent was once accepted by the raiyat, the limitation
would be no bar to an unscrupulous landlord ; and I admitted that in cases where
a landlord after succeeding in o test suit might get his raiyats gonerally to agree

“to poy the rent decreed in that suit, it would be injurious to all parties to
prevent such an agreement being made and to force the landlord to bring each
raiyat separately into Court to confess judgment. But, on the olher band, you
have heard what vital importance the Government of Bengal attach to the
retention of this clause, especially as a safeguard in those parts of the country
whero the raiyat’s rent is already too high and where his position is so weak that
he can be induced to agree to any terms his landlord may impose on him ; and
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in tho face of the urgent advocacy of the Government of Bengal I cannot r -
commend that this limitation should be disponsed with. There remain the
special cases referred to by Mr. Evans whero an unduly low rent is puid in
consideration of a special crop boing grown. I think it is essontial to except
these cases from the general rule, and I am prepared to introduce a clause to
this *effect. If therefore the hon’ble gentleman is willing to withdraw his
amendment, I will moyo that scotion 28 of the Bill shall run as follows :—

. *The money-rent of an ocoupancy-raiyat may bo enhanced by contract, subject to-the
following conditions :— '
‘(a) the contract must bo in writing and registerod ;
(2) the rent must not be enhanced so as to exceed by more than two annas in the rupee
the rent previously payable by the raiyat;
, “(c) the rent fixed by the contraot shall not be lisble to enhancement during a term of
fifteen years from the date of the contract ;

“ Provided as follows :—

‘(i) Nothing in clause (a) shall prevent a landlord from recovering rent at the rate at
which it has been actually paid for a continuous period of not less than three years
immediately preceding the period for which the rent is olaimed.

¢(ii) Nothing in clause (5) shall apply to a contract by which & raiyat binds himself to
pay an enhancod rent in consideration of an improvement which has beon or is to
be effected in respect of the holding by, or at the exponse of, his landlord, and to
the benefit of which the raiyat is mot otherwise entitled ; but an enhanded rent
fixed by such a contraot shall bo payablo only when the improvemont has been
effected, and, except when the raiyat is chargeable with default in rospeot of the
improvement, only so long as the improvement exists and substantially produoces its
estimated effect in respect of the holding.

¢ (i) When s raiyat has held his land at s specially low rate of rent in consideration of
cultivating a particular crop for the convenience of the landlord, nothing in clause

(b) shall prevent tho raiyat from agreeing, in consideration of his Leing releasod
from the obligation of cultivating that cxop, to pay sach rent as he may deem fair
and equitable.” ”

The Hon’ble M. EvaNs said he had heard with much pleasure the views
of the hon’ble member in charge of the Bill, and he thought that there was sub-
stantially very little differenco of opinion between him and the hon’ble member
even os to the two-anna limit, save that he uttorly disapproved of it, while
the hon’ble member merely entertained doubts on it. He would therefore

withdraw his amendment on the terms proposed by the hon’ble member in
k
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chargoe of the Bill; but on the distinet understanding that he did not abandon
his opposition to the limit on enhancement out of Court as useless and perni-
‘cious. e would not have withdrawn his amendment so far as it concerned this
point had not the Mabérdji of Durbhunga been about to move a special
a.msndment for atnklpg out this clause.

’l‘he Hon’ble the MAHLB.LJL oF DUBBEUNGA moved that clause (a) of
sub-section (1) of section 29 be omitted. :

The Hon'ble M&. Evans remarked that this was the amendment he refer-
red to and he had said all he wished to say on the subject. He should strongly
support the amendment. . °

The Hon'ble BAnG PEARI MoEAN MUKERJT said I have the honour to sup-.
port the amendment moved by the Hon'ble the Mahérijé of Durbhunga. Both
the Rent Oommission and the Government of India took the position that
Government had the ri ight of determining the rates of rent payable by tenants
to their landlords. The Rent Commission obaerved in paragraph 44 of their
report :—

* Government never intended in 1783 to abdicate the fanetion of determining the pro-

portion of produce payable by the raiyat, & function cast upon them by the ancmnt law of the
country,’

and the Government of India stated in their despatch to the Becretary of
State, dated the 31st of March, 1882 :—

¢ In his well-known minute of the 8rd February, 1700, Lord Cornwallis observed that
the right of the Government to fix at its own discretion the amount of the rents upon the
lands of the ramindérs had never been denied or disputed.’

“But Lord Cornwallis never said such a thing. The position taken by the
Government of India was not only disputed, but had been conclusively .dis-
provod by the landholders. His Honour the, Lieutenant-Governor apologetically
_ quoted yesterday extracts from contemporary Btate literature in support of the

alleged right of Government to determine rates of rent, hut there was no need of
any apology for his quotations. I shall presently show that contemporary
Btate literature left no doubt whatever on the question, but before so dofng
I wish that it should be borne in mind that there were two parties in oon-
nexion with the proposal for a permanent settlement of the land-revenue,
one for it and one'against it, and that no point could be established byreferring
to the vaccilating opinions of the parties expressed before the settlement was
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made. The reference, for instance, made by IIis IIonour to tho opinions of
Warren Hastings was most unfortunate. All know that his conduct towards
the landholders in having deprived them of their estatos and lot them out in
farms evoked a severe censure from the Court of Directors, that it formed one
of the grounds. of his impeachment before tho House of Commons, and a
Parlifmentary Statute, 24 George III, cap. 24, was passced, among other
purposes, for the object of undoing the acts of Warren Haslings in this respoct,
and restoring their estates to the landholders after due enquiry. A correct
insight into the nature and effects of the Pormanent Settlement can be got
only from the Rogulations themsolves and from the writings of Lord Oornwallis
and of 8ir John Bhore, who, after a most searching and careful inquiry into the
rights of landholders and tenants, came to the conclusions recorded in their
minutes. The settloment was not an idea suddenly conceived and forthwith put -
into execution. For years bofore it was actually made thors was an elaborate
enquiry into the nature of thestatus and rights of zamfndérs and of their raiyats,
and the conclusion to which the Government came was that the regulation of
the rents of the raiyats is properly a transaction botween the zamfnd4r and his
tenant and not of the Government'—Shore’s minute dated 18th Scptember,
1789. In another part of the same minute he said :—

‘The Institutes of Akbar show that the relative proportions of the produce sottled
between the cultivator and the Government ; yet in Bengal I can find no instance of Govern-
ment regulating these proportions.’

“The rent which the zamindfrs received from their raiyats was the pargané
or established rent. It wasnothing morenor less than the highest competition-
rent. This is proved beyond all doubt by the minute of Lord Cornwallis,
which was quoted by the Government of India in their desputch to the Secre-
tary of State. His Lordship said :—

* Whoever cultivates the land, the zamindér can receive no more than the cstablished rent,
which in most cases is fully equal to what the cultivators can afford to pay. To permit him to

dispossess one cultivator for the sole purpose of giving the land to another would be vesting
him with a power to commit s wanton sct of oppression from which be could derive no

benefit.’

 Again, the Preamble of Regulation I of 1703 showed that Government
left: ¢it to the people themselves to distribute the portion payable by indivi-
duals,’ and that ‘ Government must divest itself of the power of infringing in
its executive - capacity the rights and priviloges which, as exercising tho logis-
lative authority, it has conferred on the landholders.” The hon’ble mover of
the Bill observed, on the occasion when the Bill was introduced, that the right
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of Government to interfere in the matter of ﬂetermmatlon of the rents payable
by raiyats was clearly recognised by the Marquis of Hastings, and the hon’ble
moember gave to the Council extracts from His Lordship’s minutes in support
of his viow ; but, although the Marquis of Hastings was no friend of the zamfn-
dfri settlement, tho opinion he formed of that settlement after he had been
in the country for 3 number of years varied ¢onsiderably from the opinion
which the hon'ble member communicated to the Council. I shall read to your
Lordship an extract from the writings of the Marquis .of Hastings contained
in Bengal Reverue Selections; Volume III, page 840,

‘The wholé foundation of our Bengal Revenue Code resting on the recognition of private
property in the soil, and the relinquishment by Government of any right in land ocoupied by
individuals beyond that of nssessing and collecting the public revenue, it may be assumed
that the sadr mflguzdr, if admitted to engage as propnehur, was intended to be veated,
subject to the payment of Government revenue, With the absolute property of all land in which
no other individual possessed o fixed and permanent interest, and which may have been held
and managed by such mélguesr, his reprosentatives or nasignees. Lands occupied by contract
cultivators, accounting for their rents immediately to the sadr mélguzér, were thus to be
regarded as the full property of such mélguzér, snbjeot to the stipulations of the contract. It

was also doubtless intended to recognize the full property of the f.ﬁmfndirs in unclaimed wuts
lands lying within the limits of their mahéle.”

“The question was again discussed in 1827 in connexion with Mr. Harring-
ton’s ‘ Bill for maintaining the rights of khadkhast, chupperbund and other
resident raiyats” I think it necessary to read the opinion upon it by
Mr. Ross, one of the Judges of the then Badr Court.

*The clause, if enncted as it now stands, would probably be construed by the Conrts as
intending to confer an istimréri right upon every resident raiyat who had been allowed
(althongh without title) to ocoupy the lands cultivated by him for twelve yeurs, at a reot which
Liod vot varied during that period—n construotion which could not fail to be productive of

injustice to the zamfndérs, by encouraging their raiyats to claim rights whioh they had never
actually possessed, and which they had never been considered to be entitled to.”

* And, ob regards the rights of resident rniyats generally, Mr. Ross made

* the following valuable observations :—

*“That all resident raiynta are entitled, acoording to the ancient law and costom of the coungry,
to oceupy tho lands they oultivats, so long as they continue to pay certain established rates of
ront, ns is nssumed in the preamble to the proposed regulation, is, I think, also questionable :
such o right is not claimed, I believe, by mere raiyats, whether resident or non-resident, in the
Upper Provinces; and if claimed in the Lower Provinces, it could not, I apprehend, be estab-
Jished by a veference to either the ancient law or the ancient custom of the country.’
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“The question before the Council was fully discussed, and I hope finally
scttled, by a Solect Committoe of the Houso of Commons in 1832. A large num-
ber of gentlemen who occupicd eminent positions in the service of the Govern-
ment of India or who had rotired from that service, men like John Xay, lolt
Mackenzic, James Mill and a host of othors, wore examined, tho whole field of
Stater literature was ransacked, and the conclusion to which they came was

that— .

¢ Unless the Goverument should, cither by public or private purchase, nequire the zamin-
diri tenure, it would, under the existing Regulntivus, be deemed u breach of faith, without the
consent of the zunindirs, to interfore directly between tho zaminddirs and the raiyats for the
purpose of fixing the smount of lund-tax demundublo from the Jutter under the settlomnent of
1792-98.

“ It is®for Your Lordship and this on'ble Council to dotermine whether in
the face of such authoritative opinions, the distinct disclaimer of the right to
intorfere contained in the Regulations, and of the conclusions arrived at by the
paramount authority in the realm, a limitation to enhancement of ront of the
nature contained in the Bill is at all warrantable.

“The question might be considered in another aspect. It appears from

Bir John Bhore’s minute, dated the 8th of December, 1789, that tho rates of rent
which obtained at the time of the Permanent Settlement ranged from half to
three-fifths of the value of the produce of the land. This statcment is conflrmed
by the fifth report of the House of Commons, and I find from copies of settle-
ment papers of 1783, obtained from the Collector’s Office of the 24-Pargands,
that the rutes of rent per bighd of land are variously stated at Rs. 2-10, Ra. 2-18,
Rs. 2-14, Rs. 8-8,and so forth. The highest rents which obtain at present in the
24-Parganis barely show an increase of 50 per cent. over the rents which obtained
in 1783. Considering that the prices of produce have trebled and guadrupled
during this interval, it is clear that the zaminddrs have used with the greatest
moderation their powers as to settlement of rent, and that the rates which obtain
at present are far below the rates which they are ontitled to get. A limitation
liko the one in question would therefore deprive them of their just ducs,
-although they have hitherto exercisod their powers with laudable moderation,
and the tenants are very far from being rackrontod, the undisputed fact being
that the rates of rent vary from one-twenticth to ong-third of the valuo of pro-

duce in these provinces.

“The injustice of the limitation is also clear from tho fact that the re-scttle-

ments annually made by the Bengal Government in their khds mahils aud
4
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temporarily-settled cstates show that the rates of increaso are much greater than
two annas in the rupee. I find that in 1883-84 tho re-scttlements show an increase
of Rs, 24,210 over Is. 88,799, or 44 annas in tho rupee; in 1852-83 an incrcase

of Rs. 81,968 over Rs. 92,021, or 5} annas in tho rupee ; in 1880-81 an increase
of Rs. 1,81,806 over Rs. 2,84,682, or 7 annas in the rupee ; and in 1879-80 an
increase of Rs. 64,604 over Rs. 1,72,804, or 6 annas in the rupee. I do not for
a moment wish this Hon’ble Council to understand that the increases shown
by these re-scttlements were anything but fair and equitable: I have every

reason to believe, on the contrary, that the enhancements of ront were very
moderate. a

“ Looking at the economio aspect of the question, I wish hon’ble members
will bear in mind that there is no pressure of population on land in these 'pro-
vinces. The total area of the different districts, including those of Orissa and
excepting Nuddea, Jalpaiguri and Darjeeling, about which full information is not
forthcoming, is 128,844 square miles, as shown by the returns submitted by the
Board of Revenue ; and I find from the Hon’ble Dr. Hunter's statistical aceounts
that the total cultivated area in these districts is 79,807 square miles, showing
o difference of 49,037 square miles or somewhat more than one-fourth of the
area of these provinces as still uncultivated. The effect of the limitation would,
therefore, be to check the extension of cultivation, and lower, in an abstract sense,
rents which are at present very low already. Low rents are neither good for the
raiyats nor good for the country. Experience has everywhere shown that they
act as a damper on the condition of the tenants and are a great drawback to
their prosperity. Our own country has furnished instances of the fact. I shall
read to this Hon'ble Council an extract from a paper connected with Dekkhan
Raiyats’ Relief Bill :—

* Thero is undeniable evidence in the report before ue that the very improvements intro-
duced under our rule, such as fixity of tenures and lowering of sssessments, have been the prin-
cipal causes of the great destitution which the Commissioners have found to exist.’

‘““The history of the proposed limitation is also significant. The draft Bill
* of the Rent Commission contained no restriction whatever to freedom of contract
in this respoct and to enhancements out of Court. It found no placealso in the
Bill drafted by the Hon'ble Mr. Reynolds, the Bill which was submitted by the
Bengal Govornment, and tho Bill which was forwarded to Hor Majesty’s Seore-
tary of State for his eanction. Tor the first time a limitation of six annas in tho
rupee was inserted in the Bill which was introduced in Council in March, 1883,
ond it was reduced to four annas in the rupoe by the Belect Committee last year.
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An attempt was made whon the question came up in its turn to reduce the limit-
ation to two annas in the rupee, but tho motion was rejectod by the majority of
the Sclect Committec, tho mover finding himsolf in tho minority of ono only.

Ata subscquent meoting the question was all of a sudden takon up, although it
was not on the notice-papor, and the limitation was fixed at two annas in the

rupee.

“T ghall conclude by noticing one or two observations which have fallen
from hon’ble members. In expressing his intention of moving that the restric-
tion to enhancement of rent by suit in Court should not exceed four annas in the
rupee, the Hon’ble Mr. Amfr Alf has virtually condemned the two-anna limit
by contract as unjust and incquitable. The remark made by more than one
hon’ble member to the etfcet that the limitation in question would not check
the acts of unscrupulous zamindérs is an additional argument why the honest
should mot suffer by it. ¥is Honour tho Liocutenant-Governor has observed
that the case would have been different if the legislature had to deal with a
class of tenants better capable of understanding their rights and entering into
sentient contracts than the Bengal raiyats ; but I hope after Your Lordship has
gained some experience of the country, and beforc Your Lordship leaves our
shores, you will carry with you the conviotion that in intelligence and in a
thorough knowledge of thelr civil rights and duties, not less of their social and
religious duties, the raiyats of Bengal and Behar might compare favourably

with their fellows in any other country.”

The Hon’ble 81& STEUART BAYLEY said that he would answer very briefly.
He would have to recall the attention of the Council to the question which
was now before them, and which was really remote- from the learned disquisi-
tion in which the hon’blc member had just been reviewing a number of various
subjects, beginning with the iniquity of Warren ITastings and ending with the
religious duties of the Behar raiyats. The question before them was whother
the clause limiting enhancement out of Court to two annas in the rupce should
stand. In its practical aspect the question had already becn dehated on Mr.
Evans’ motion, and he had nothing more to say on this score. The Permanent
Scttlement had really nothing whatever to say to it, and he thought he might
say that the Council bad suflicicntly satisfied itsclf bofore the sccond reading
of the Bill that the authors of the Permanent Scttlement were thonisclves con-
vinoed of the right of the Stato to interfore to limit tho raiyat’s ront; that in
limiting that rent to the pargand rate they did so interfero; that they oxprossly
resorved their right to intorfere further if necessary, and whether they had
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done o or not no sottlement could possibly so bind a subsequent Government
as to take away from it the inhorent right to fulfil its primary duty of giving
protection to the main body of its subjects. He would only further say that
he must oppose the motion. '

The Hon’ble Mz. REYNoLDS remarked that he had no wish to detain the
Oouncil, but could only say again that the clouse was one which the Govern-
ment of Bengal had decided to adopt, and to which they attached great import-
ance, and it was one of the few safeguards left in the Bill against undue enhance-
ments. Hedid not think the Council should agree to strike out the clause.

The amendment being put, the Council divided :—
Ayes. Noes.
The Hon'ble Mahérédj4 Luchmessur The Hon’ble J. W. Quinton.
Bingh, Bahddur, of Durbhunga. ' The Hon’ble H. 8t. A. Goodrich. -

The Hon’ble G. H. P. Evans. The Hon’ble H. J. Reynolds.
The Hon’ble Pefiri Mohan Mukerji. = The Hon’ble W. W. Hunter,
The Hon'ble T. M. Gibbon. The Hon’ble T. O. Hope.

The Hon'ble 8ir 8. O. Bayley.

The Hon'ble O, P. Ilbert. .

Lioutenant-General the Hon'ble T. F.
‘Wilson.

The Hon'ble J. Gibbs.

His Excellency the Commander-in-
Chief.

His Honour the Lieutenant-Governor.

8o the amendment was négnt.lved.

The Council adjourned to Friday, the 6th March, 1885,

D. FITZPATRICK,

Smaia; Secretary to the Government of India,
The 28th April, 1885. Legislative Department.
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