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A.bltrtJct of the Prooe,cllllD' of illS OOUllcil 0/ '''6 ~  Gtlltl'al qf 111ditl. 

• • 

'I II I~  for tAc "tJ"''P'BC qf ttUlkillU La'DI and llegultllima. utuk,' 'he 
pro,,;,ioru qf eM .A.oI oJ ParZio,,,,,n' 24 ~ 25 ric •• oap. G'l • 

Tho Oouncil mot at Government House on Friday, tho 80th Ja ~ ll l  

PU8£NT: 

His Excellency tho Viceroy and Governor General of IncliD.. K.r., Q.O.D., 
o 0.0.11.0., P.O., 0.U.8.1., O.U.I •••• ~' UH  . 
His Honour the Lielltenant·Govornor of Bengal, 1t.0.8.I •• O.LI. 
nis B:z:cellenoJ tho ColllDULDder-in-Obiof, O.O.B., C.LB. 
Tho }ion'ble 1 •• Gibbs, O.B.L, O.I.B. 

J.4eutewmt-Gonoral the Hon'ble T. P. Wilaon,o.D, O.I.B. 
Tbe Hon'ble O. P. Ilbert, O.I.B. 
The Hon'hle Sir S. C. Baylcy. LO.'.I., O.I.E. 
'the Hon'ble T. O. Hope, 0.8.1., C.LB. 
The Hon'ble Sir A. Colvin, E.O.II.O., O.I.B. 
The Hon'ble 1rIah6r4jlt Luohmwur SiDgh. Bab4dlU', of Dllrbhul1ga. 
The Ron'ble J. W. Quinton. 
The Hon'ble T. Y. Gibbon, 0.1 ••• 
The Hon'ble W. W. Hunter, LL.D., 0 ••• 1., O.I.B. 
'l'he Hon'ble H. 1. Reynolds. 
The Hon'ble Boo &heb Viabvanatb N anayao ltandlik, 0.1.1. 
The Hon'bla Pedri Hoban Hukorji. 
Tho Hon'blo H. St.A. Goodrich. 

NEGOTIABLB INSTRUMENTS Am. 1881, AMENDMBNT DILL. 

The Hon'bie :\[110. ILDBa'l' moved that tho Report of tho Select Commlttoa 
on the Bill to amend tho NegotiAble lDItrumeDti Act, 1881, be taken into oon-
lideration. lie mid :-

.. ThJa Bill propoeee to amend In certain matters of deta.ll one of the 1m-
p,rtant oodflyiag mea.lUft!ll which ... ore pauod into la" b1 m1 Immod predo-
cessor Mr. WhitleT Stokes. It W3I introdueccl at tbo luggoatiOIl 01 lOme 
loading bo.Dkera, who pointed out tbo.t the Indian Negotiable Inatrumenta Act 
imposed on penou demIing with bUIa of exchange tit., obtomlnco of cortAIn 
fOl'ma.litiee whleh, though the1 larYiYO ill ted-boob, have booouao obeolote ID 
modern IDGI'OIUlWo practioo, and arc DOt lOqulrocl bl tho roooU Ua»gUeb Stat.ute 
on the IIUD8 subject. # 



NEGOTIABLB INS."fBUMENTS. 

[M1·. IllJert.] 

"Accordingly, we proposed so to amend the Indian Act as to assimilate it 
In those points with the English Sta.tute, which mny be regarded DS a Inter 
and revised edition of the law. 

" The papers which ]lll.Ve been submitted to us since the Dill was introduced 
have brought to om notice certain other. provisions of the Englisll Statute whicL 

rony, in our opinion, bo advantageously inserted in the Indian Act. 

II 'Ve Pl'OPOSO, in aocordance with Buggestions which ~  been made in these 

papers, to provide ptachinery w¥reby the owner of 0.108t bill or note can get 

n. duplicntc from tho drawcr or maker; to declare that presentment of a bill 

through tile post office, when such presentment is authorised by agreement or 
usage, shall be sufficient; to make it clenr toot the demand ·which is required 

to be mnde by n. notary public for the purpose of rendeiing a protest valid 
need not be mnde by the notary in person; and to provide, as in the English 

Statute, that in certain cases noting shall be deemed equivalent to protest . 

. " In dealing with these matters the 'View on which we have proceeded is 
that we cnn, as a genem} rule, with safety and propriety go as far as the Eng •• 

1ish 1egis1at!ll'6 has thought 11t to go in the direction of relaxing formnlities, but 
tho.t we ought not to ~ further. With respect to one proVision we have not 
thought it ndvisnble to go quite so far. Ho.ving regard to the dHferenoe between 
tho poslal nrrangements in England and in India, we think toot when present-
ment of nn instrument is made by post it should in this country be made by 

registered letter. 

Ie In the clnuses of the :Bill relating to notaries public we have made no 
alterntion. Perhaps I ought to explo.in to the Council how it is that we eome 
to bc dC:lling with notnrics public under this Bill. The office of notary public, 
as the Counoil are doubtless aware, is one of great antiquity. In France and 

~  Continentnl countries the 'notary public pIal8 a very important part, and. 
hiB intervention is constantly required in the legal tranaaotiona of everyday 
life. In countl'i08 under the English Io.w his functions arc of a much more 
limited ehamotar, anll the most important branch of his practice is connected 
with cortain formnlities relating to bills of exoba.nge and promissory notes.. 
Nevertheless, the ~n l  notary publio enjoys all the prestige attaching 
to tho membership of an ancient nud venerable profession; he derives 
his authority fl'Om no less 0. personage than the Archbishop of Ca.nterbwy. 
IUlll ho is suppose(l to act under the oontrol of a mysterious body known • 
as the Court of Fooullies. In India, as might be expected, the mem.ben 
of this profession nre Bearce. In Oalcutta you IDay entertaixl a notary 
" 
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NEGOTl.dJJLB INSTIlU:AfEN1'S, 

[Alt·, libert.] 

Iii 

pllMic unnwnres, hut througbout 'British India t.hcso tll'chiolliscopnl onlis-
, snric9 nre ,few nmi f'nl' lictWC('ll, li))(ler tho..o;o circul1lstances tho GOl'ornment 
of Indin. thougl1t it might he f01' tho ('..onvenienco of tho nlcroa.ntilo llublio 
if it osta.l1lishod what may be cnllcd 1\ 10001 mnnufnctl1l'O of notaries publio. 
Aooordingly, we bn.ve appointed PC1'S01l8 to be nounioa 11ll1llio \.Uldor tbo 
Ncgotinhio Instruments Act, nnd. hal'ing nppointt.'(l them, '\TO ha\"o laid clown 
rules for ,their guiclnnoo nncl fixocl tho foes which thoy nrc to tnkc. .As 
these persons are our o\\'n officers, we can. of course, regulate Uloir proceedings 
as we plcn&e. but 11"0 think it advisable to give express legislativo rooognition 
to thc executive arrangoments wbieh \\'0 have mudc; and tlmt is "'bnt we 
proposo to da by tilo Dill. It bos been suggoated tlmt ""0 OUgl1t to go 
furtb"r nnd n~  powcr to rcgulnto the llrococclings of notArioa llublio appointed 
,in', Englancl but exercising tbeir functions in Indio.. It mnl be that if r 
proposed to tnko this powel' I should be cllnrged with infringing tllo llrero. 
gativos of tIle Arellbishop of Onntcrbury 01' of tbo COllrt of Faculties. This is 0. 
chnrge whioh I should ~  most uuwilling to incur, Au(l \vlaiol\ it is not 
at aU n8COl9/11'1 tlmt I should incar. beo..'\use I Cceilluo th:.t tho procedure aud 
fees of tbo two cues of notnries-thoso appointed in England aDd thoao 
o.ppointed in IndiD.-will ~ practice uaimilato Lbomaolvoa to each other. 

lIOn the othor Jumd, it hIlS boon suggcltecl thllt 11"0 migbt disponee "ith tho 
intervention of notarics public in any cases under tbis Act, l\nd might Ildol,t" 
provision of the recent English 8tatute, "hiob !mys thot '\Thoro the aerrioee at a 
notary publio cnnnot be obtained • Any hou.aeboldor or lubst.a.ntlnl reaident of tbe 
plo.oo' may not in bis ato3d. It we boo not estAbliabed 0. liberal lupply of Jooa.l 
notaries publio under the power to wbicb I Jmvo referrod, some auoh provision 
'WOuld be doubtlcu very useful. As it ill. I think it ,,"oul,l be desirable to avoid 
the use of a phmse 80 progwmt of litigation o.s tho phrase • .ubatantin.l ~
holder '. I believe thnt thcro is Q reported C4IIC in whio11 tho qllostion whethor 
IL village tailor WM or WIUI not a lubstantlal houeholdor within tho meaning of DD 
Inditm Regulation WD.8 fought up to tho Pri'1' Council. I hAve Dot refreshed 
mJ memOl'J of tl10 CAIO by looking up tho report. ed therefol'l I am not in A 
. position to 8111 how far tho ll1'8'oment turned on tbe question wbother tho toilor 
roprcsonted only n fl'l1ctionnl pll1't of n householder. Dut, Jlol\'Ol"Cr tbat Inny 
be. tho co.so is lufficiont to sho" thnt tbo UIO of AD)" luoh Ilhmao might provicle 
IUl inoonveuiC!ntly w1do 1001'0 for tho excrcilo of foroDiio ingeAuity. 

U Thcac IlI'O tbo oDly points in oonnexion wah tbe amcndod BUl to wlUoh 
I need direct tho attentioD of tho OoUJ1Cll. except perba.,. •• uggo&tioD. "hlob 



10 TRANSFER OF PROPBJl1.'Y. 

[Mt':' Ilbclt,] [3OTn JUiUARY, 

'11M proeecdecl from the nimk,of Dongnl, tllnt, we onght to 'doelnro a particular 
'8otltion of tho' Coritract Act innpplicnbio to negotia,1Jle instruments. 1.'his is tho 
scotion (4.5) wMeh enncts that-

, When n ~n hag roBde 110 promise to two or ~ persons jointly, tllen, nnlcss II. oon-

trllry intention appears from the contract, the l'igltt to ol:Lim performance rests, 08 between 11im 
and them, with them during tlleir joint. Ih'oB, amI, after 'the death of any of tllem, with tho 

reprelOntative of IIuch deceasod person jointly with tho sorvh'or or &urvivors, Illld, ofter the 

d",Lh of tbe last 8urvivor, \ViUl the representatives of all jointly.' 

II It hos boen suggested t11D.t this section might have an inconvenient effect 
if applied to joint promissory notes and bills of oxchnngc, 1 am not awru.'e of 

My cnse in whioh it has been held to be 60 applicable, and, if tilO question 
wore to be argued, I am disposed to think that the applicntion of the· scction 
lTould be held to bo sumoiently limited by the express saving of any uS3ge or 
custom of trnde, and by the llfovisions of the lnw with respeot t.o partners, 
trustees nnd executors. :But, however this mn)' bo, I think tl1l\t, if nny amen(\. 
~ n'  of the }nw in the direction suggested hy the Bnnk of Bengal is necessary, 
it might be.JD01'e appropriately embodied in n Dill for amending the Contract 
Aot, ainee there may well be oth81' cases besides those of negotiable instruments 
from which the applicability of this scotion ought to be exoluded," 

Tho Motion was put and agreed to. 

The llon'ble lb .. ILllIllB.T 0180 moved tbu.t the Bill, 08 amended, be pnsse(l. 

The Motion wns put nnd agreed to. 

TR4NSFER OF PROPERTY AOT, 1R82, AMENDMENT I~  

The HOD'ble Mr. ILDERT nIso moved that tho Itoport of the Select Com-
mittee on tho Bill to amend tho Transfer of Property Aot, 1882, be tnken into 
consideration. He said :-

II This is another Bill for amonding one of the codifying Aota. and its 
main objeot is to give a more workAble form to the power of exemption 'Which 
is ~ n ln one of tho introcluotorl8Cotions of the l.'mnsler of Froporty Act . 

.. I cxplnincd &0 fully on the ocoosion of obtnining lrovo to introduce this 
nill tllO rauon. ",hic11 made Bome ameUl1ment of this aoction neccasn.ry, tbnt I 
nood not rGr.apitulate tluun now. and 1 ",ill content myself ,nth stating tho 
conolusions to wbiob tbo Select Committco have como as to tbe form "'hieb tho 
amoudment .hould DNlumo. 
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.PB.t1NBFBB OF PROPBRTY. 

[Y,'. IlOerl,] . 

17 

"With ~ to the exemption from those 8Ootions wJdoll require certn.hl 
instruments to be registered, we are clearly ot opinion that tho 6xcnlpt.ion 
should be local, as propoao<l by the Bill. 

• "Then comes the power to exempt from section 4,1, whioh dools with tl1U1Sfers 
by OfItensible owners. With regard to this section, there is much dilforonoo of 
opinion among those whom we 113.VO consulted, first, u.s to whether there IIllould 
, be any exemption from this section at all, and then as to the form whioh tho ex· 
emption, if any, should ASSume. The cOnclusion to whieb we have como is 
that the sootion merely embodies a rulo of equity whleh the Courts should follow. 
and which they probably would follow, oven if it were not exp.rc:uly enaotod by 
the Act. We think, therefore, that it should be in force wherever tho Act is 
in. foroe., aud that no·power to exempt from it is necessary or doairable. 

) 

"The last clause of tile Bill as introduced related to a section whioh declares 
in what caaea a power of aa.le or n mortgage is to be talid-a 8O(.1.ion which WILlI 
the Rubjeot of much diaoussion at the time when the 'l'raoafer of Property Bill waa 
being framed, and with respect to which the views of the Law Oommil8ion, to 
whom the Bill was referred at an early stage. were not identical with those 
which ultimately prmilled in the 8eleot Oommittee of tbu Oouncil and Jo tho 
Council itself. The conolusion of the Oommittee and the Council waa that 
such powers of sale should be declared valid only to the extent to which tbey 
were previously valid io aocordanoe with geoeral 1l8age. Aod to gift eft'eot to 
that view the Bill made the power of aale valid in CIUIG8 where the mortpge 
was a mortgage in tho English form and neither the mortgagor nor the mort-
gagee was a Hindu, a Muhammadan or a Buddhist, and n1ao in CIlI8I where the 
morig&ged property W81 situate within the toWD8 of Calcutta, lrIadraa, Bomba" 
Xaniehl or Rangoon. Whether the particular coDolaaion at which the Oom-
mittA!e and the Council then arrived waa right or not I do not propoee to 
diabuaa. There is a great deal to be said 00 both aid. of the qWllltioD, but 
the 8e1ect Committee on the preaent Bill thought they ought not to re-open 
the diaouaion or to alta-the paeral linea on whioh tbe NOtioo I, framed. We 
tbiDk it will be mftlcient 80 to amead it 81 to make ita II1f&DbJg olear and it. 
prariaiona more logically complete. 

•• In the CIOUI'88 of the dilcullioDl on the BID it wu augeat.ed to UI thAt 
one of the eectioD8 of the Act might poBIibly be 10 ooutrued .. to impre. the 
character of traDaferabUity on thGBe oooupu1C1.righta an4 other aimiJar in· 
tenat. in Jaod whioh by eDIting Jaw or eutom are Dot tramterable. It .... 
aertain1y not. the intention of the framen 01. the Act to make bJ It 1lJ, cbaap , 

" 



18 CONTRAOT; PORTS. . . 
[Mr. Ilbert.] [30m JANUAlfY, 

in tho law on this point, and we have added to the amending Bill Do clau-se for 
the purpOse of removing any doubts on this head." 

The Motion was put and agreed ,to. 

The Hon'hie MR. ILBERT aiso moved" that the Bill, as amended, be passed.'. 

The Motion :was put a n~ agreed ~  

INDIAN OONTRACT ACT, 1872, AMENDMENT BILL. 

The Hon'ble MR. lLBEBT also moved for leave to introduce a Bill to 
amend BeCtion 265 of the Indian Contract Act, 1872. ~ IIlid :-:-This section· 
provides as follows :--. . 

C In the abaeooe of any coutract to ~ oontnlry, after the termination of a partnership,. 
eaoh partner or hi. representatives may apply to the Court to wind up the basin •• of the firm, 
to provide for the pa11llent of ita debts, and to distribute the larplua ~n  to the a~  of· 

the partnel'l reapeotinly. 

'&pl"" .. ,i",.-The Court in this ... tioR meaDS • Court not illl.riOF to the· Court of 8; 
Diatriot J adge within the local limite of. whOM jurialiotion the plaoe or principal plaoe of 
bume. of the tUm ia situated.' 

II The Bection bas been tbeBubject of veoua decisions by the Oalcutta and 
other High Oourts, but, whatever interpretation is correct, it is clear that its 
effect is to bring on the fUes of Diatrict Judges a number of unimportant suits 
which can be equally well adjudicated by the subordinate Oourts. The Calcutta 
High Oourt has brought to notice that the section has caused the District 
Judges' Oourts to be Iwampec1 with a nJlDl.ber of petty cases, and baa auggeated 
that it ahould be' so amended 81 to give jurisdiction in this o1aa. of caae& 
to lOme of the Bubordinate, Courts; and it is with the object of making this· 
amendment in the law that the Bill I am IlOW 8Iking leave to iD.troduoe 
has been ppared." 

The Motion was"put and agreed to. 

INDIAN PORTS AOT, 1876, AMENDMENT BILL. 
. ~ 

The Hou'ble XL ILBBaT alao preaenW the Report of tJae 8eleot Com-
mittee on the Bill to amend the Indian Poria ~ 1876. 



,A()P XXI1·0P 1881.A.JfENDT.; OUDJI .A.JJDL. JUDL. COMBR. 19 

1885.] [Mr. QuiiitOlJ.] 

AOT XXII OF 1881 AMENDMENT BILL. 

Tho Hon'ble Un.. QUIN'l'ON' presented the ~ of tho Swect Cominittoo 
on the Bill to amend Aot XXII of 1881 • 

• 
• OUDU ADDITIONAL JUDIOIAL OOHMISSIONElt'S BILL. 

The Hon'ble Ma. QUINTON' also mO'9'ed that tho Bill to provide for tlto 
temporary appointment from time to time ot an Additional J udioinl Commis-
sioner for Oudh be taken into consideration. He said :-

"When introducing this Bill It fortnight ago. I explainod to the Counoil 
the oircUD18tanoes whioh oalled for legislation on the subjoot, and the urgent 
neoessitY1"hioh at ~ a n  for strengthening. at least temporarily. t.be 
OO'4't of the J o.dicial Oommissioner of Owlh. Since then I ha.e received It 
telegram from the Lieutona.n.t-Governor and Ohiof Oommissioner. in whioh Hia 
Honour expresses an opinion that the state of judioial business in the province 
renders it both urgent and important. iu the publio interest, that the appoint-
, ment of an additional Judicial Oommissioner should be legaliled without delay • 

• , I therefore feel it incumbent on me to uk the Oouncil to take the Bill 
into immediate oonaideration with a view to paaaiDg it to-day. 

" It is very ahort, consisting only of four sectiona. 

I! Section 1 ia Introduotory. and brings the Act into operation at onoe. 
Section J enablea the Local Government, from time to time, with the pro-
'VioOl sanction of the Governor .Genonl in Council, to appoint anT penon 
it thinks At to be an AdditiolULl Judicial Com.milaioner. and 6.xca tho term of 
ofilce at the pleuure of the Local GoVeromeDt. SectiOD 8 empowon tlto 
same ~ n  to prescribe the juriJdiotion and powen of the Oourt. of t.he 
Judicial Oommileioner to be exeroiled by the Additional1odicial Oommiuiouer •• 
and the 1udicial Oommisaioner to diricle the wcwk of tho Oourt in aooordAIlOO 
with Inch general directiODl. And. lastly. lootion , makes applicable to tho 
AdditioDal Judicial OoauDiuioner. while exerai8iDg IUCh jurilcUotion and 
j,owerl • .u. enactment. applicable to the Judicial Oommiasitmer. 

ee The effect of the ameDclmeot to eoction 8 whicb I lhall in the nut 
llotion uk the OoIlDCU to accept is to enable the Additional ludicial Oommit-
aiODel'to give .... taDce to the Judicial Ooaunillioner. not merely in the trial of 
oiril aft*ls as pl'O'rided bJ the Bill, lnat aIIo iA &be cliIpoIIl 01 fOV8I1U8 and 
criminal cueI. 



20 OUDn ADDITIONAL JUDIOIAL COMMIBStOlVBB. 

r M,.. Quinton.] [8OTJI JANUARY, 1885.] 

II The reasons for the alteration will be found in a letter from the Lieutenant-... ~ '. 

Governor, printed,as Jlaper No.1 relating to the Bill, in whioh Sir A. Lyall 
points out that it is very desira.ble that the Additional Judicial·Oommissioner 
should be able to assist the Judicial Commissioner in any branoh of tne work 

of the Oourt which thf} Judicial ~ n  may find cOnvenient. F01', 
instance, if the latter ~  be engage<! in trying a protracted" oivil suit, it 
would be to the advantage 'of public business if his oolleague could deal witb 
crin;rlnal references which req,uire punctual attention," ' 

The Motion was put and agreed to. 

The Hon'ble YD.. QUINTON also moved that, in section 8· of the Bill, for'the 
'Worda Ie the Oudh Civil Courts Aot. '~ the warde II ~ na ~  for the 
time being in foroe " be substituted. ' 

The Motion was put and agreed to. 

The Hon'ble MD.. QUINTON also moved that the Bill, as amended, be paasec}. 
, . 

The Motion was put and agreed to. 

T ~ Oouncil adjourned to Friday, the 6th Febll1Bl'1,18Bft. 

R. J. OROSTHW AITB. 

FORT WILLLUI; 1 
fie 6'" FelwuGrv, 1886 • 

O.8'g, Beov. to tAe GDf1ef'fmlent of IttdiG, 
.LegiB'aUf16 DepGf'''''''''. 

• , ............ CIIIIInI .................. It. ......... 
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