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Abstract oj the Proceedings oj the Council 01 the GO'Dernor General 01 India, 
assembled lor tl,e purpose 01 making Laws and Regula'tions ftluler '/Ie 
p1'o'Disions oj the Act 0/ Parliament 24 & 25 Vic., cap. 67. 

The Cotincil met at Government House, Simla, on Wednesday, the 4t.h tJune. 
1884. 

PRESENT : 

His Excellency the Viceroy and Governor Genera.l of India, K.G., C.M.S.J., 
G.M.I.E., presiding. 

His Honour the Lieutenant-Governor of the Panj"b, X.C.S.I., C.I.E. 
His Excellency the Commander-in-Chief, G.C.B.,,' C.I.E. 
The Hon'ble J. Gibbs, C.S.I., C.I.E. 

Lieutenant-General the Hon'ble T. F. Wilson, C.B., C.I.E. 
The Hon'ble C. P. 11bert, C.I.E. 
The Hon'ble Sir S. C. Bayley, K.C.8.I., C.I.E. 
The Hon'ble T. C. Hope, C.S.I., C.I.II:. 
The Hon'ble Sir A. Colvin K.C.M.G., C.I.E. 
The Hon'ble D. G. Barkley. 

BURMA COURTS BILL. 

The Hon'ble MR. lLBERT moved that the Report of the Select Com-
mittee on the Bill to amend the Burma Courts Act, 1875, be taken into consi· 
deration. He said :-

"This Bill does not deal with the large question of reorganizing the 
Superior Courts of British Burma-a question which, as the Council i .. 
aware, has been for some time under the consideration of the Government of 
India and the Secretary of State. The present position of that question is 
this. In the year 1882, we sent to the Secretary of State a despatch in which 
we recommended the creation of a Chief Court for Dritish Durma, and 
expressed our general approval of a draft Bill for that purpose which 
had been submitted to us by the Local Government. The Secretary of 
State, however, did not see his way to the approval of oar ICbeme, and lug-
gested that the objects which we bad in. view might be sufficiendy met by 
means of a Jess fundamental altemtion of the existing system. We invited 
the local authorities to oo08ider the Secretary of State's 8uggestions. and the 
replies. which we have ~  whilst disclosing much unanimity as to 
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the existence of serious evils which require a remedy, disclose also a some-
what embarrassing difference of opinion as to the particular remedy which 
is most suitable and practicable. Under these circumstances, it is a task 
of some diiliculty to devise a scheme which will meet the objections urged 
against our fonner proposals and at the same time satisfy the reasonable 
demands and legitimate grievances of the Province. That is the task on which 
we are at this moment engaged, and I believe that before long we shall send 
a despatch to the Secretary of State on the subject. In the meantime, how-
ever, there are one or two minor defects in the Act of 1875 which, if allowed 
to remain, will cause considerable difficulty and which it is possible and 
desirable to remove without waitingrintil the details of the larger scheme 
have been matured. It was for the purIJ08e of removing these minor defects 
that the present Bill was introduced in December last. One of the difficulties 
arises from the inconsistency between the nomenclature of the different 
grades of inferior Courts under the Act, and the nomenclature which had 
been adopted in the recent reorganization of the inferior Executive and 
.Judicial Services. We propose to remove that difficulty by assimilating 
the former nomenclature to the latter. The Judicial Commissioner has 
objected to the particular fonn of amendment which we propose, and has 
suggested that it would tend to prevent confusion and to dispense with the 
necessity of a.mending the Act on each change of designation of the officers 
of the civil staff if we were to adopt the plan adopted in the Code of 
Criminal Procedure, of giving to each Court a designation independent of 
the designation which the officers who usually are to preside in it may have 
in the Burma Civil Service; that, for example, instead bf having Courts of 
. Myo-oks ' and • Auistant Commiasioners,' we should have Courts of difterent 
grades of Magistratee and Judges. I entirely agree with the Judicial 
Commiasioner t.hat this would be an improvement, and I fully share his objec-
tion to the barbarism of interlarding English Acts with vernacular terms. 
But on going through the eections of the Act I find that it would be 
impoasible to adopt hie suggestions wit.hout recasting the Act altogether; 
and. &8 we have at this moment under oonaideration a acheme for remodell-
ing the Courts, it would be obviously undesirable to undertake any such 
extensive alteration of the Act as thia would involve. We have, accordingly, 
made DO material change in the form of the claU888 &8 originally introduced, 
and luch addit.ions and alterations &8 have been made in Committee deal 
with unimportant or technical matters . 

.. 1 have given notice of amendments dealing with two additional points, 
AS to one of which 1 was not quite satisJied that the clauae submitted by t.bt, 
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Committee with their Report would adequately meet the requirements of the 
(,,age, and the other of which was brought to my notice after the Committee 
presented their Report. These amendments have, I believe, the full con-
currence of my colleagues in (JQmmittee. and I propose to defer explana-
tion of them until the time for moving them comes." 

The Motion was put and agreed to. 

The Hon'ble MIl. lLBERT also moved that for sections 11 and 12 of the 
Bill the following be substituted :-

" n. Tho follol\'ing addition nnd illlll'J'tion "hall be tleemed to hnv£' bl'Cll mndn tn, 

ADiendnu'nta 01 _tiona 76 and 80. 

tile pnssing (If thot Act, nonlely: - , 
"(a) To section 76-

and in, sections 76 nnd BO. respectively. of til. 
. Burma Courts Act, IBiD. immediotely dUor 

, Providlod thllt, if in tl1(' opinion of both CourtK the point as to wllich they diff"r 
ought to be referred to the High Court. it shall be 80 relernod in monner providlod lIy sec· 
tion eighty. clause (b), and thereupon section!! eighty-one and eighty-two 8hall RI')lly.' 

"(II) In section BO, after the words' without 1\ COlli missioner • the wonls ' and not 
being cases provided for by section 76.''' 

He said :-" Under the Burma Courts Act an appeal lies in certain cases 
from the Judicial Commissioner and the Recorder sitting separately. to a 
Court called a Special Court, which consists of the Judicial Commi88ioner 
and the Recorder sitting together. Each of these judicial officers has al1lo the 
power of referring questions to the Special Court. The constitution and 
procedure of this Court have given rise to great difficulties, and it is generally 
agreed that no satisfactory system of appeal can be devised for the Province, 
unless the local Court of Appeal can be strengthened by the addi· 
tion of another Judge. That is indeed the most important objlect of the 
scheme which. ai I have already said, is now under the consideration of the 
Government of India. and part of the problem which we have to IOlve ill 
where we are to get this third Judge. what position we are to give him. and 
what duties we are to ~ to him. A Court of appeal consisting of two 
Judges, one of whom is the Judge from whom the appeaJ lies, is not a II&ti8-
factory instrument of justice. and I should be very glad to lee IOmetbing 
better established in its place; but until that desirable OODaummation i. 
attained, we must content ourselves with removing lOme of the moet obvious 
defecta of the existing instrument. Amongst the various eootions of the 
~  of 187p under which an appeal or reference may be made to the Special 
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Court are ~ n  76 and 80, which it is now proposed to amend. Section 
76 provides that-

• If in any civil suit or appeal, or in any ciininal callE! or appeal pending in the 
Court of the Judicial CnYbmiuioner or in the Court of the Recorder of Rangoon, the one 
Court wiabel to obtain the opinion of the other on any question of fact or law, or usage 
having the force of law, or the construction of a document, or wishes to obtain the 
&IIIIiMtance of the other for the 'determination of tbe calle pending before it, such Court 
shall record a memorandum to that effect; and, after the receipt of a copy of such 
memo1'tlndulD by tbe other Court, the said Judicial ~ n  and Recorder shall sit 
togetllflr && soon 0.8 may be convenient, and shall form a Special Court for the diapolll11 
of the Dill qUI'ation or for thto determination of the case 80 pending. 

, In cue of difference of opinion, that of the Court which sought the opinion of tb. 
othrr shall prevail.' 

.. Then section 80 runs as follows:-

, Whenever, in Caaetl tried by the Judicial Commisaioner and Recorder of Rangoon 
Kitting together al a Special Court without a Commisaioner, a difference of opinion 
urile8, the following rules Ihall be oblt!rved:-

'(a) lD casel coming before the Special Court by way of appeal, and not being 
crimiual easel, if the J udicilll Commiuioner aud Recorder do not concur 
in a judgment varying the decision appealed from, such decision Ihall be 
upheld. Providad that, if the difterenoe of ollinion arise 0.1 to lOme point 
of law, or cUltom haTing the force of law, or the admiaaibility of eTidence 
or con.truction of a document affecting the merita of the cue, and if 
either the Judicial Commitsioner or the ~  be of opinion that the 
point should be referred to the High Court, they .hall state the point as 
to which they differ, and forward luch ltatement, with their ~ 
opinion8 thereon, to the High Court. 

e (II) In criminal cues and in C8II88 not coming before the Special Court by _y 
of appeal, the Judicial Commitsioner I1Ild the Recorder .hall state the point 
AI to which they differ, and forward luch ltatement, with their reapective 
ollinionl thenon, to the 1Iigh Court.' 

.. I ought to explain that the High Court referred to in this eection is 
detlnesi under the Act to mean the High Court of Judicature at Caloutta. 

"You will obeen8 that under section 76 the opinion of the referring 
Judge Inust preuil in cue of difference. and that there is no poasibility of 
any further appeal or reference. But, under aection 80, the differing 
Judgea may, in certain caaes. and muat in others, refer the point in difference 
to the B igh Court. of Calcutta. Now, it 80 happened that a short time ago 
a difficult question under the Gambling Act came before the Judicial Com-
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missioner of British Burma. The question was whether a particular 
form of gambling which appears to be very popular in British Burma and 
which is known as the Ti, or 36 animal game, was or was not an offence under 
the Gambling Act, VII of 1867, or under the provisions of the Penal Code 
applicable to lotteries. The Judicial Commissioner was of opinion that it 
was not such an offence, but, as the question was important, he referred it 
under section 76 to the consideration of the Special Court consisting of 
himself and the Recorder. 

"The Recorder diHered from his colleague, but did not succeed in con-
vincing him; and thereupon, under section 76, the n~n of the Judicial 
Commissioner prevailed. Shortly afterwards the self-same question came 
before the Recorder. He stuck to his former opinion, but re,ferred the question 
to the Special Court, when the two learned Judges pronounced judgment 
each in favour of his own previous opinion. On this occasion, however, the 
referring Judge was the Recorder, who was in favour of sustaining the con-
viction, and therefore it was sustained, although the Judicial Commissioner 
was in favour ()f quashing it. There is no further appeals, and the result 
is that, until the legislature steps in, that which is lawful outside Rangoon 
under the Judicial Commissioner is unlawful inside Rangoon where the 
Recorder's law is in force. This is not a satisfactory condition of affairs, 
and I shall probably have before loog to submit to you proposals for cutting 
by legislation th(' tangle which has occurred in this particular case, when I 
daresay I shall have an opportuoity of ~ n  the mysteries of the 36 
animal game. 

" In the meantime, it is desirable to prevent the recurrence of a similar 
deadlock i and therefore we Pl'9poee that, when a Judge refen a qUMtion 
.under aectioo 76 to the Special Court and does not succeed in convincing or 
in being convinced by his colleague, the Court consisting of the t.wo Judges 
shall have the power to refer the question to the High Court of Calcutta . 

.. That is ODe of the difficulties which has occurred in connection with 
eection 76. Another is this. From the way in which sections 76 and 80 are 
drawn, it is sometimes not at all easy to say under which of the two aections 
a particular reference has been made to a Special Court, and I am inlormed 
that caaea have occurred in which a point has been stated for the opinion of 
the Caloutta High Court under section 80 although it W&8 doubtful whether 
the original reference waa not made under section 76, which does not admit of 
such prooeedings being taken. In order to remove any doubt .. to t.he validity 
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of decisions which have been already given on such references, I propose to 
make the amending clause retrospective, 80 as to confirm past proceedings:' 

,,. , 

The Motion was put and agreed to. 

The Bon'ble MR. lLBERT al80 moved that the following section be added 
to the Bill:-

Now oedIQIl to follow _,ion M, 
.. 12. After section 94 the following sec-

tion ahall be inserted, namely:-
• 9U, Notwith.tanding anything oontained in the Code of Civil Procedure, all 

, or any pfooeedings, written or 01"&1, before aDy LaDsuce of RaftlOOD e.iall eau. Court. 
person appointed under section 94 of this Act 

Ilnd section 16 of Aot XI of 1866 to exercise the ~ of a Judge of a Court of Small 
Cause. in the Small Cause Court at Rangoon, ahall be in luch language as tlul Chief 
Commi .. ioner may, from time to time, preeeribe.''' 

He said :_U The object of this amendment is to meet what may perhaps 
be described as a rn,etaphysical difficulty. Under section 645 of the Civil 
Procedure Code, the Local Government has power to declare what is to be 
the language of a Small Cause Court. At Rangoon there is a Small Cause 
Court with two Judges, one of whom attends principally to English cases 
and the other principally to Native cases. It would be obviously convenient 
that the language used in proceedings before one Judge 'should be English, 
and that the language used in proceedings before the other should be Burmese ~ 
but, as the Court i8 one and indivi8ible, a direction to that effect cannot be 
given under the Civil Procedure Code. In order. therefore, to meet that 
difficulty, and to allow of the language being difterent before the two Judges. 
I propose to make this amendment." . 

The Motion was put and agreed to . 

. The Hon'ble Ma. ILBBRT also moved that the Bill, as amended, be 
passed. 

The Motion was put &nd agreed to. 

RANGOON WATER-WORKS BILL. 

'Tbe'Hoo'ble MR.ILluT &lao moved for leave to introduee a Bill to confer 
powe.rs and impose dntiee on the Municipal Committee for the Town of 
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Rangoon in respect to the construction and maintenance of Water-works and 
the supply of water in that Town. He said ;-

"The object of the Bill is toCprovide the necessary legal powers for 
carrying out a scheme which is now in progress for supplying the town of 
Rangoon with water from 'the neighbouring Victoria Lake. The measure is 
of purely local interest, and the provisions of the Bill are fully explained in 
the Statement of Objects and Reasons." 

The Motion was put and agreed to. 

VALIDATION OF MARRIAGE LICENSES BILL. 
The Hon'ble MR. ILBERT also moved for leave to introduce a Bill for the 

validation of certain licenses to ~ nn  marriages granted to Ministers of 
Religion under Act XXV of 1864. He said :-

" The object of this Bill is simply to remove certain doubts which have 
been caused by the omission to insert in the Marriage Acts of 1866 and 1872 
words continuing in force licenses to solemnize marriages which had been 
granted under the previous Act of 1864." 

The Motion was put and agreed to. 

SINDH INCUMBERED ESTATES BILL. 
The Hon'ble SIR STEUART BAYLEY presented the Report of the Select 

Com.mittee Qn the Bill to amend the Sindh Encumbered Estates Act, 1881. 
He said that he bad to apologise for not having the notice entered on the List 
of Business. The fact was that the Report of the Select Committee was 
ready some time ago, and he was only waiting for a demi-official communica-
tion from the Bombay Government on the subject, which had not arrived 
in time to allow of his having the notice entered on to-day's list. 

The Council adjourned to Wedaesday, the 18th JUDe, 1884. 

SIMLA; 
TAe 6tl JUM, 1884. 

D. FITZPATRICK, 
S~  to tM GOf1emfMft' 01 ltulia, 

L6gU/4tie, Drpart'ftftl. 

8. O. P. t.-Ko. IllL. D.-*>+1I. 




