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Sixteenth Loksabha

an>

Title: Combined discussion on disapproval of Insolvency and Bankruptcy Code (Amendment)
Ordinance, 2017 and Insolvency and Bankruptcy Code (Amendment) Bill, 2017- passed

HON. SPEAKER: Now, the House will take up Items 20 and 21 together. There will be no

lunch break.

Shri N.K. Premchandran ji.

SHRI N.K. PREMACHANDRAN (KOLLAM): Madam, I beg to move:

“That this House disapproves of the Insolvency and Bankruptcy Code
(Amendment) Ordinance, 2017 (Ordinance No. 7 of 2017) promulgated by the
President on 23 November, 2017.”

(Hon. Deputy-Speaker in the Chair)

THE MINISTER OF FINANCE AND MINISTER OF CORPORATE AFFAIRS (SHRI ARUN
JAITLEY): Sir, I beg to move:

“That the Bill to amend the Insolvency and Bankruptcy Code, 2016, be taken into
consideration.”

The Bill was passed by this House and the Rajya Sabha. It was notified as a law and

the provisions came into effect on the 15! of December, 2016. So, effectively for almost a
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little more than a year, this has been in operation. Since this i1s for the first time in India
that a law of this kind was being put into operation, this was necessary. It is because, those
who cannot run businesses and have literally made the businesses insolvent, an exit had to be
found for them. In order to save the employment and save the enterprises itself, an effort has
to be made, in the first instance, to have a resolution under which those enterprises themselves
could be saved. If a resolution is not possible, it is only then that in extreme cases one goes

to the extent of dissolution.

The functioning has revealed that certain improvements etc. and changes were necessary.
If we look at the language of the Bill itself, I think there was some clarity which was
required with regard to the definition of the word ‘resolution applicant’” as to who can apply
for a resolution itself. = And, that clarification has been brought in clause 3 of the amended
Bill which came in the form of an Ordinance itself. Clause 4 itself deals with the eligibility
criteria that can be fixed. The core and the sole of this new Ordinance is really clause 5

which is Section 29A of the original Bill.

[ may just explain that once a company goes into the resolution process, then
applications would be invited with regard to the potential resolution proposals as far as the
company 1s concerned or the enterprise is concerned. Now a number of ineligibility clauses
were not there in the original Act, and, therefore, 29A introduces those who are not eligible to
apply. For instance, there is a clause with regard to an undischarged insolvent who is not
eligible to apply; a person who has been disqualified under the Companies Act to act as a
Director cannot apply; and a person who is prohibited under the SEBI Act cannot apply. So
these are statutory disqualifications. And, there is also a disqualification in clause (c) with
regard to those who are corporate debtors and who, as on the date of the applicant making a
bid, do not operationalise the account by paying the interest itself. That is, you cannot say that
I have an NPA. I am not making the account operational. The accounts will continue to be
NPAs and yet I am going to apply for this. Effectively, this clause will mean that those, who
are in management and on account of whom this insolvent or the non-performing asset has
arisen, will now try and say, I do not discharge any of the outstanding debts in terms of
making the accounts operational, and yet I would like to apply and get the same enterprise
back at a discounted value, for this is not the object of this particular Act itself. So clause 5

has been brought in with that purpose in mind.

And, clause 6, which is the other important clause, brings in that the Committee of

Creditors, which by 75 per cent majority has to approve a resolution process, will see in terms
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of clause 6 the feasibility and the wviability of the proposal which has been made for the
resolution itself. It is not bound to accept any or every proposal that comes up before itself. It
must see that it must be a proposal which itself is feasible and viable, which inspires

confidence and it is only then that the Committee of Creditors will approve that.

Now these are improvements. Since I said that this is for the first time India has entered
into this jurisprudence, it is a learning experience for us also. One year after operationalising
it, all the concerned stakeholders have been consulted and these amendments have been
brought in. The reason why the Ordinance was brought in because a large number of cases are
already pending resolution mechanism itself, and, therefore, if we had not immediately brought
in, then even the ineligible persons, who are sought to be made ineligible under this, would
have started applying for the resolutions itself. Therefore, in order to give it an immediate
effect, an Ordinance to this effect was necessary and that is the reason why the Ordinance was

brought 1n.

With these few words, I commend this Bill to the hon. House for acceptance.

SHRI N.K. PREMACHANDRAN (KOLLAM): Sir, several times in this House I have made
the point on the Constitutional position of article 123 regarding the promulgation of Ordinance.
I am not going to repeat all those issues because since this Ordinance is exclusively or it is
an independent legislation brought by the Executive. This can be issued only on extraordinary

circumstances or compelling circumstances under which article 123 can be invoked.

Sir, kindly see, in this case whether article 123 is a fit case for promulgation of this
Ordinance because I do accept the argument of the hon. Finance Minister that several times we
are forced or the circumstances may compel us to promulgating an Ordinance. I do accept that.
Even the GST compensation to the States Amendment Ordinance was also promulgated like
this.

Yes, I do fully agree that it was right time to have an Ordinance so as to protect the
interest of the country as a whole. That is why we have all supported the GST (Compensation
to States) Amendment Bill at that time. Unfortunately, I could not speak on that subject

because of the turmoil in the House.

3/44



12/4/2018

Sir, let us analyse whether this Ordinance has come within the purview of Article 123.

This Ordinance has been promulgated on 23' of November, 2017. As every one of us knows
that normally the Winter Session of Parliament i1s summoned in the third week of November.

Unfortunately, this time due to the Gujarat elections, the House was postponed to be

summoned on 15" December, 2017. It means that from 23" of November to 15" December
only three weeks remaining. Why did the Government not wait for three weeks so as to bring
a fresh Bill in the House instead of promulgating an Ordinance? That is the main objection,

which I would like to make regarding the promulgation of the Ordinance.

Sir, let us also look at as to what were the exigencies in promulgating this Ordinance.
The Ordinance seeks to amend the Insolvency and Bankruptcy Code as the hon. Finance

Minister has just now narrated it clause by clause. The first amendment is -

(@) to facilitate the phased implementation of the Code to corporate persons, individuals
and partners which fall under Section 2 of the Code. So, the definition clause in

Section 2 is proposed to be amended.

(b) to provide clarity so as to the persons who can submit a resolution plan in response

to an invitation made by the resolution professionals.

(C) enable the resolution professionals to specify the eligibility conditions of prospective

resolution professionals while inviting resolution plans from the applicant.

(d) provide for certain persons ineligible for being a resolution applicants, as rightly
pointed out by the hon. Minister, in discharging insolvency resolution, a person who
has already been disqualified as a company’s director or a board member from the
company and he provides that the committee of creditors shall approve the
resolution plan by vote of not less than 75 per cent of the voting share of the
financial creditors. The proposed amendment is after verifying or convincing with the
viability and feasibility of this proposal and that too as per the direction of the

board. This is the amendment which is being proposed.

(e) disallow the sale of the property to a person who is ineligible to be a resolution

applicant in case of liquidation; and finally,

(f) providing the penal provisions.
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I would like to know from the hon. Minister as to what the urgency was in bringing
these seven amendments that are to be sought in the Bill. We could have waited for three
weeks and would come to the House with a fresh Bill and avoid such promulgation of an
Ordinance. So, my point is that promulgation of this Ordinance is wultra vires to Article 123
and hence this has to be disapproved. There was no urgency, exigency or contingency or

compelling extraordinary circumstance so as to attract Article 123 of the Constitution.

Sir, coming to the Bill I would like to say that when the original Bill was brought in,
there were a lot of apprehensions. I do agree and appreciate that this is a new jurisprudence
which have come into existence. It is well known that this Insolvency and bankruptcy Code,
2016 is the consolidation of laws relating to the reorganisation of insolvency resolution of the
corporate persons, partnership firms and individuals in a time bound manner. It was enacted as
an effective legal framework for timely resolution of insolvency and bankruptcy. The ultimate
purpose of the original Bill, which was enacted in the year 2016, was to provide the benefit

of ease of doing business.

The National Company Law Tribunal and the Debt Recovery Tribunal are designated as

the adjudicating authorities for resolution of insolvency, liquidation and bankruptcy.

The two other very important features in the original Bill are — an Insolvency and
Bankruptcy Fund of India has been constituted and an Insolvency and Bankruptcy Board of

India is also constituted. These are the special features of the Bill

When the original Bill was presented in the House, there was a big campaign and a
disproportionate hope was being given to the industry that this Code was going to resolve all
the problems being faced by the industry and the business in India. A widespread campaign
was there. My point of view is that this Bankruptcy and Insolvency Code is not only
expeditious but also it results in gross abuse, massive corruption, favouritism and nepotism and

it may help to generate black money also. I can give you a certain reasons for it.

The reason number one is that the minority interest dominates over the majority interest.
This is the first defect or disadvantage of this Bill. Even a minor default will lead to the
company being placed in the hands of insolvency experts and it will be dissolved unless 75
per cent of the creditors agree to continue the operations of the company. It may be noted that
the SICA of 1985 deals with only limited type of companies, that is, industrial companies.
Under SICA, the rehabilitation of a company has to be approved by 75 per cent of the
secured creditors and BIFR is the nodal agency to implement it. The BIFR must be supported
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by 75 per cent of the secured creditors and any statutory authority. In this way, the interest
of the secured creditors and the Government revenue are protected. Even the recovery
proceedings under the Securitisation Act are not affected by the BIFR proceedings. So, the

banks will be protected. The most protected institutions will be the banks.

Here, in this case, 26 per cent of the creditors can move for an insolvency resolution
and thereby, go for liquidation proceedings. That means 26 per cent of the unsecured creditors
can hold the interest of the 74 per cent of the secured creditors. That means, winding up of a
company is automatic unless 75 per cent of the creditors oppose the winding up. This means
that 26 per cent creditors, who may represent two to five per cent of the capital of the

company, may hold the company to ransom.

Further, the National Company Law Tribunal has no jurisdiction to look into the larger
interest of the majority shareholders or the creditors, the government revenue and workmen.
That will be determined by the minority creditors. The point i1s that the companies may suffer
financial crisis for so many reasons which may be temporary and need not be permanent.
There may be a downturn in the market conditions, change in the overall scenario, strikes and
labour problem, non-payment or payment not being made in proper time and change in

government policies and decisions.

As soon as a petition of insolvency resolution is admitted, the company is handed over
to the insolvency professional and thereby generate an automatic stay on all the assets of the
company. It means that if any default has happened due to the above circumstances which I
have mentioned, the company will be subjected to insolvency resolution and thereby liquidation.
So, this 1s not meant for the revival of the company but for the insolvency resolution, the

final result of which will be liquidation.

Sir, an amendment has been brought to the IBC. At the time of introduction of the Bill
also, we had raised an issue. Who is an insolvency professional? Clause 319 speaks about the
insolvency professional, but nowhere are mentioned the qualifications of an insolvency
professional. The experience of the insolvency professional, the expertise and the managerial
capacity of the insolvency professional is not well established in the original Act. Instead of
establishing it, there 1s a provision that the qualifications of the insolvency professional will be
decided by the insolvency professional agency. The point which I would like to make is that
now the hon. Minister is coming with a new amendment, that is, Section 29A. That is a

resolution plan. He has already read it. According to Section 29A, the proposed amendment in
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this Bill, a person shall not be eligible to submit a resolution plan if such person or any other

person acting jointly or in concert with such person.... [ am not going to read the whole of
it.

Sir, Section 29A deals with qualifications or the eligibility criteria for a particular person
to present a resolution plan. I would like to put a humble question to the hon. Minister. If a
person who has to submit a resolution plan, he has to comply with the criteria which are
being enunciated in the Amendment Act. 1 fully agree with it and also support it, but my
concern is that in the case of an insolvency professional, the qualifications and the eligibility

criteria will be determined by an insolvency professional agency.

Then, what is the role of Parliament? When a person is submitting an insolvency plan
before the Insolvency Authority or the Adjudicating Authority, then, the eligibility criteria and
qualifications are well enunciated, well determined in the original Bill. Now it is in the
amendment Bill. 1 too support it. It 1s also a good step. But in the case of Insolvency
Professional, the qualification and eligibility criteria has to be made. How an Insolvency
Professional, that is, a third party, can manage a company better than the existing management
of the company? Insolvency Professional has no stake in the company. The result will be
siphoning off of the money and winding up of the company rather than the reviving of the
company. That is why, I have said in my opening remarks that it should be for the revival
proposal; it should be for the revival process of the company. Instead of reviving the company,
the ultimate result will be that the third party, that is, the Insolvency Professional, whose
qualification will be determined by the Insolvency Professional Agency, such agencies will be
looking into the affairs of the company and the entire assets will be handed over to the
Insolvency Professional and everything will be just like the Receiver being appointed by the
court. We know when a Receiver or a Commissioner is appointed to take stock of the
situation, what 1s happening in various places? We see siphoning off of the property by the

Receiver. Our experience is that it 1s being experienced in a lot of cases.

Whether the Government has any role in determining as to who is the Insolvency
Professional? That is the heart and soul of this Act, as rightly said by the hon. Minister. The
Insolvency Professional has a wvital role in the insolvency proceedings. Therefore, his
qualification has to be determined. Hence, I suggest to the hon. Minister that instead of
delegating this authority to the Insolvency Professional Agency, kindly bring an amendment,

prescribe eligibility criteria of the insolvency professional in the main Act itself.

7144



12/4/2018
Even if there 1s a minor default also, operational creditors, or the financial creditors can

move for insolvency. In this regard, I do accept the time limit — 180 plus 90 days — that is
270 days. There also, big companies would be protected. These big companies can very well

swallow the smaller companies.

In regard to priority in realisation also, I would like to make a very important point.
This is the time and opportunity when we can highlight the issue in respect of the Bill
Unsecured and secured creditors have been put on the same footing which will be a serious

disadvantage to the public sector banks and secured creditors.

Sir, you may kindly see this. The priority of clearing the liability is workers, secured
creditors, revenue, tax, etc. The last priority 1s being given to ‘revenue’ and 'tax’ 1s being
given the last priority. This will only assist minority, unsecured financial manipulators and will
be against the economic interests of Indian business, Indian public sector banks and Indian

workmen also.

Regarding workmen and staff, I would like to state here that workmen and staff will be
dismissed immediately on the order of winding up of the company. There is no protection
as far as workmen are concerned. This Bill gives a new message that destruction 1is
liberalisation.  There is no concept of revival of companies; if a person wants to create
trouble, he can very well do it. So, the ramifications of the Bill have to be seriously
considered and appropriate amendments are required in the original Act. It has become
operational since the last one year. From the operational exercises, it has come to this
conclusion and many amendments have been brought in. My suggestion and submission 1is,
kindly have a relook into these provisions also; come up with new amendments so that Bill
can be made more fruitful and protect the interests of the secured creditors and the public

sector institutions.

With these words, I conclude my speech. Thank you very much, Sir.

HON. DEPUTY SPEAKER: Motions moved:

“That this House disapproves of the Insolvency and Bankruptcy Code
(Amendment) Ordinance, 2017 (Ordinance No. 7 of 2017) promulgated by the
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President on 23 November, 2017.”

“That the Bill to amend the Insolvency and Bankruptcy Code, 2016, be taken into
consideration.”

PROF. K.V. THOMAS (ERNAKULAM): Sir, this Insolvency and Bankruptcy Code
(Amendment) Ordinance, 2017 has been brought to replace the Ordinance which the

Government has promulgated.

Now, the original Bill was brought in 2016 and the Government has got the experience
of it after its implementation — there are various lacunae, there is no difference of opinion.

This 1s the time when we have to look into the financial situation of the country.

This Government has been in power for the last forty-five months and after fifteen
months, in the natural course, this Government has to face the people of this country. What
was the promise made during the election and after the election? I do not want to repeat it
because it has been expressed in this House and outside. The hon. Prime Minister, during the
time of his election campaign, said that if you bring a new Government, a new face, the
corruption will be removed and all the black money will be brought back. Now, when we

analysed that after forty-five months, where are we?

This Government has brought some drastic measures. On gth November, 2016, the
demonetisation was brought and the hon. Prime Minister promised that, by the end of
December, 2016, things will be normal. But is it normal after eight or nine months? This is
now the end of 2017. This Government also brought the GST which was brought in such a
hurry. We had warned the Government that it had to be discussed but it was brought in such
a hurry that, now and then, we are bringing the amendments. My State and especially, our
Finance Minister have welcomed the GST with an understanding that the State of Kerala will
be benefited. But, now, our own Chief Minister and the Finance Minister of Kerala say that
Kerala 1s on the receiving end. Our financial situation 1s so bad. We have not got any benefit

by implementing the GST.

Now, Sir, look at the NPA. In 2015-16, when the NPAs of the banks were examined, at
that time, in the public sector banks, the NPAs were to the tune of Rs. 5 lakh crore. Now, I
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understand that it 1s going at an alarming rate. The PSU banks are writing off and the NPAs
have gone up to Rs. 55,356 crore. In the first two quarters of the fiscal year 2017-18, the
NPAs are about 54 per cent higher than it was last year. Yesterday, I was told that NPAs are
going to be about Rs. 20 lakh crore. I do not know whether this is correct or not. Anyhow, it
1s more than Rs. 20 lakh crore. So, what 1s happening? How is the financial discipline brought
in? I welcome this Insolvency and Bankruptcy Code, there is no difference of opinion. It is to

bring the discipline but, is the discipline brought in?

You should understand that when this Government came to power, it was a big mela in
the courtyards of Rashtrapati Bhawan, the money was spent, and it was said that a new
Government 1s coming with a new hope, but where are we? The farmers are on agitation. In
Tamil Nadu, the farmers are not getting the price they need to continue producing, for
example, tomato; tomatoes are being thrown on the street. In Kerala, the rubber farmers are
not getting the price they deserve. So, the whole farming community i1s on agitation. Look at
the consumers, the price of all consumer items, starting from rice to edible oil, is spiralling.

What is the Government going to do? Through what way are they going to control this price

rise?

Now, the Food Security has been implemented. I compliment the Government on this.
Almost, all the State Governments have implemented the Food Security Act. That has actually
benefited the Government of India. The subsidy component on food items has come down. But
where are we going? What is the policy of the Government to bring down the prices? The

people of this country, the small farmers, and the traders are suffering.

My colleague Suresh has brought out the issue of bank loans given to students in Kerala.
It was the SBT which gave adequate funding to the students of Kerala for higher studies. Now
that has been merged with the SBI. After this merger, the SBI has to protect all the conditions
in which bank loans were given to the students. But we find that SBI norms are more

stringent and the students are on the streets.

Recently in Kerala, Tamil Nadu and Lakshadwip we had the Ockhi thunderstorm. After
that thunderstorm, the hon. Prime Minister came to Trivandrum and Tamil Nadu. The Central
Team was at Kochi and Trivandrum. They have come back. But what is the assistance given?
It is a very meagre amount that has been announced. It is about Rs.300 crore. However, the
loss is of more than Rs.7000 crore. In my Parliamentary Constituency Kochi, which is a

coastal Constituency, thousands of houses were washed away from Chellanam which is one of
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the fishermen village in my parliamentary constituency to the other end of Munambar. About
700 fishermen are missing. Fishing boats and fishing nets have been damaged. What
assistance is the Central Government giving to States like Tamil Nadu, Kerala, Lakshadwip,
etc? It is a meagre amount as per the norms of natural calamity assistance. It will not be
enough. That is why we told the Government that this should be declared as a national

calamity, but the Government is keeping mum.

Similarly, for years the coastal people are asking for construction of protective walls at
the seashore and also the wave breakers. It needs money. In 1984 when I came to this House,
the assistance given for the protection of seawalls was 50:50 — 50 per cent by the Government
of India and 50 per cent by the State Government. Now it 1s zero. No assistance is given.
And States like Tamil Nadu, Kerala, Karnataka, Andhra Pradesh find it very difficult. So, my
suggestion to the Government is that it should help the poor people, the fishermen, the traders,
and the students.

Looking at the NPAs, where have all the NPAs gone? NPAs have gone to major
corporate houses. More than 80 per cent of NPAs are NPAs created by corporate houses.
About 12 corporate houses have got the majority of NPAs. The clause in the Bill initiated by
the hon. Minister which provides clarity as to the person who can submit their resolution plan
in response to an invitation made by the Resolution Professional, is a good clause. That is
because we find that when the NPAs are being examined, in many cases, we need clarity. For
example, how can there be NPAs in jewellery manufacturing units? We can understand NPAs
in national highways, in coal and mining, in civil aviation because it 1s a policy matter of the
Government. Why 1in jewellery industry? Is jewellery industry a policy matter of the
Government? I think the Government has to be strict, the Government has to be disciplined.

At the same time, false promises will not help people move ahead.

With these words I would request the Government to take positive steps and not

negative steps.

ST. Hord SFHare (TREA TFIROT) ;AT AglGd, 9gd-Sgd Yedde fh M9 A
gedlcdwdl US JHIcHl $I5 3HeesHe ol 2017 S Agedqul foel 9 aveler &1 A feam
|
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3 TG W A TASIATGA S AL g1 IR I T o AR g A gIdrl g
IR-SR) §lold g [ 3HifSeied &I FaT JId A 39 oilh THT & TAGEdl H &l ¢ & cIsH
& e fAaoT giar §1 3R I RIS H &@T AT dl U H{idg drell Uil &l 22 Ahsd
Ao amfigr Afhad Tegel Releq®e & IRT g7 IR 9Fgg St fSidar agd & 3der
dierd g1

HON. DEPUTY SPEAKER: That is a different thing. It is not about a single-member party or

a small party. He has moved the Resolution; it is not for the sake of his party.

Dr. SANJAY JAISWAL : Sir, I am coming to the topic. My point 1s that this thing does not
happen in the Insolvency and Bankruptcy Code. That is why this Ordinance has been brought.
He has opposed the Ordinance. But the reason for the Ordinance was that 39 fdr e ar
WHR & fhdl ATH FHT Baer 38 39 9 grdr o gF S0, 39 WRYsl &l A & folv
ﬂ’ﬁﬁ@wmmwtsﬂaﬂﬁﬁmaﬁmw%msﬁﬁﬁ
faeare cafea § AR # 371 9gd TFAE AT | IR 3@l IEAT o H FRA F
Wﬁwmﬁa@mmlmaﬁﬁﬁa@%mmwmm,ﬁaﬁ
mﬁm,mm#m%m@ﬁmmmﬁﬁaﬁmgmwm
IfshaT &1 H AT A S X 30T Steelt S &1 3T § o6 g Falr o gurt & e
feaerd| 34 &1 AT § eHa SNTwdl & sae AR guR W] 38 oNE ¥ IS FURD &
IR # A1 & @ T YU A 5W e F O I F q@ 300 § ;e GUR gU g T
FUR R 9fshar &1 I &7 @R o q@r i 9gd AR $HUfar o6 SR8 30 & 9308
@ g, el ITad fRar a1 agr i & Fuell & o Iigd & df S8 &l bl & fAT
AT =T ™A1 Y sold Fer 3R Bwleed & A & goq Al

ﬁﬂ?%ﬁﬁmé%dd hleel ol ol fehar ST T@T &, 3eTehl UehT ST TET &
fSegia Ul T JoRT, 3eaid Ig o &gl F  Sdieddr WheeTd HH FIET 30 8 "ohd
g St STRee gl 9T STaeredl & husil &l QI 87ear dor fedm, &ar 3Tl g1 gaRT il
Ao =fgT| Ueh % 3 HYelr @ gar fear qalr 39 Refegye 7 v 3R Reiege=
A S & a1 T g8 3R @A @ T RSATIeT &1 Adee 7 §, S Th a- el &t
GcH FT Tob § 38 deol Rl &l Hlhl ST Ig TR T ST &

mﬁnu”mvsﬁagaﬁﬁmﬂﬂﬁﬁﬁzoosﬁﬁmaﬂau?mmm
Y J 3O WHR A GFATAT HAT F 3TH e Fell 26 @ RIS 9 g a=n, fSday
M dew &, s v g7 &l &l o 1| ¢, I8 TASIU TR &1 3UR gl ol Ig IR
3 GHT HT 3UR gl 306 TAT P, 3UR Fl EF el DI Uihdr 7 R I} ol A
maﬁumﬁsﬁaﬂtwaﬁsﬁwagﬁﬁmﬁ{%ﬁﬁﬁaﬂwwm%
T T & U I Foax el HI PIRANA T IF A, 3T I & foaw R
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ATAT Sff, TET FIHA 9T WPR H fhar gar ar 37 I8 Aldd & a 3A1dr, 3
TAYIT TohdaT g2 37T & o9l 3116 ol S 39T Sldd & oifche] 3ofehl SIET 37eldl ol T8
T AR A &1 §HA o9 F fdehel TG T &1 §H o7 gsgafoe W a1 e A
FH T IE &l Th B 7 5of AT ool der I &, 3ATST 34T & Adio § foh TR S
e & Feid $o7 36§91 f95ad & g 35 e W 9gd I &1 S o 3reoT S
AT G g6 AT AR A HA R ST AT SegsiaR Foapd Bwieet § St 3 &t
HASHAT Hleh GEY HAT H 3YANT A &, 3eAh [WollP §H Y Hlofel off I & AR TG
WHR T AT gl g7 oo @ ¢@r & & S 9 9ar g, 98 31 82 S 3UR & gohr
Hehcl § 3oThl §HA ANT QORI Sedledadl Rogellied 7 81 St &3, TSieTehl Tahr3e Uadi gt
AT 3Rl FAEH ST 3Tl ST SFRF & IR} &l T g GaRT IR WG of FHTAT 3eTeht
AT ST T Bl $8F el By ¥ HI o FIU § 3oh AT ST T g1 S Flefed Fof
T & 98 HUT P Ahad & I GaRT 3o8T IeAd dedl & T H gI e Feh o 3T AT
SHh Gl 3GTeX0T gH T & <& fh 950 g T4Y Fr FueT 40-45 FIs TIF &I g IS
3R @@ oot AR AR o @ 8, Segla @ &1 qu ar gar fear g1 A A A3 S
T dge AR § fF Segiel AT A FHST AR SHE Tl IEALY W o A ol
dcal & 8T & FUHAT d FATT SR Ahed & T iAo FI sﬁﬁ?-ra?ragr-ratﬂqﬁ%
S IS @ TFEdel ogl AT, The ot dueh H 9gd @ d99 gedled gld €, hegae
FUfar gl 8, 3ecieAe SratcHT H3d Bid &, IR 3dd s FUAAT & Y g HA
& A S FUAr SHINAR T G AGT eIl 3R seAreddr Ralegere F GOH & e
g H AT FHA S A AR § R 5 @9 diSl A1 3eeT @r § 3R S e
ST &, Sgd & 3o ¢

SHH I 3T BIIeT § & AT 3UR o drdl & #T & 3T Uer 8 T 81 3R §H
3UR ofdl, el S T gl gedsl 3R Fdar ald @1fgv 3PR 388 SFMEr o ol ar &l
FI d6IG g ST TE TASIT TSR, AT Al it 3R ATHAT 37%0T ATl ST Hr Tad
31 3udfsy § f& 39 weAled 100 ufaerd @ § & &7 & F7 dar of F=ifed 35a &
ST JAR! ThTAT 39T AT I Fhell g &1 WBISSH o H, Hell FT SPdold o H|
s 3R I8¢ I F 3T IS BFEAT 8T H ThdT gl 37 TIAT F FRUT ¢ SeaTed
31TT3T| ST AEGH F8T BIIUST 19 foh §HART hiUced Fall 63N, oJal dl Sif HUIdl ggel T,
ger T 3T ST df| 38 a5 Fufaar Fr Al A W g, 3R o sRRFe b U
g, a8l af a8 &uer 36 Ry A 715 ¥ 36 Reegest & 3¢, 70 & &1 7@ Afea
¢ 38 v & AT #f Sl A gogarg <ar § & 97 ¥ FROT & gAR U A
SeateHT F¢dI, U ST 37U, BRel SRRFC ScatcHe S¢d| S oIl dalhs el Tellell
e €, g6 AN 3N ST AIheled 3T, 9 Wra-AHsie] 30T f& Jgb 3ea @ el
g, A8 ar 9 ey Y R & ug el

$HA Sgd ¥ JvsH H BEARE @ ffae 6o mar &, Fifh 3w wde 12 wEe
g1 Il g, 10 SRHC & Il g1 ¥ 9usH SNRT R g @ @ WEE #H uedd 7 H,
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sAfoIT g 9o ST 3T §1 AR TPR & AT & b S 3 kg ¥ 3R AR &
SR & 1§ &, 306 8¢ d<g & TARSIHC ¢ dlih A% 33¢el AU 3R S Ired & &
ﬁ%,mﬁv%ﬁamméﬁz%ﬁ%mﬁmﬁa@aﬁmﬁlmaﬂt
RIURHT &1 J/T A Tgan, Fifeh S A Felle X & &, 39 A T 3R SRREFd 3
YHACH oI oAl g ST A HHAR SAWCRT & HIHA Y, g7 IAr Fgruer 3R ag dar et
& gl & AU @MU, g 30 THR F 36T gl ARG &l Ig Ugel THR g da
TR A3 & had AR 3R I & JIRT & @ § odd 60 & SIET IS0 hael
et &Y s & fov € ofha s for dur wifgu) S9 g SsfEeae mu &g gl
Uro SSEET ATET 8T 969, o deh TFIATIHC oI6l 969, dd deh Ig UET IRl &l &all
AT T8 g7 Thal|

ﬁmﬁﬁm@mgﬁmwmmwm o
IR gecdld Fh T e ow| # guH QU7 F7 & FAIA FA gl AH 3FAG § H
SN ¥R S5 & &7 H ST ¥ ST [Fard L]

DR. P. VENUGOPAL (TIRUVALLUR): Thank you, hon. Deputy Speaker Sir, for giving me
this opportunity to speak on the Insolvency and Bankruptcy Code (amendment) Bill, 2017.

On the 23" November, 2017, the Government promulgated an Ordinance amending the
Insolvency and Bankruptcy Code or IBC 2016. The Bill which the Government has introduced

today essentially replaces the Ordinance issued last month.

I am not sure whether the Bill has brought in some more changes to the Code apart
from the changes made by the Ordinance because the Bill has been introduced at a very short

notice in the Parliament for consideration and passage.

The provisions relating to the corporate insolvency resolution process of the Code were

made effective from 15! December, 2016. Before commenting upon specific provisions of the
Bill T would like to know from the hon. Minister the need for amending the IBC within one
year of its operationalisation. Further, I would like to know from the Minister whether the
Bill amends the Code prospectively or retrospectively and if it is the latter case, which in

principle is bad law making, the reasons for amending the Code retrospectively.

Clause 5 of the Bill prohibits certain persons from submitting a resolution plan to resolve

a defaulting company. These persons inter alia include wilful defaulters, disqualified directors,
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promoters or management of the defaulting company, persons who have given a guarantee on a
liability of a defaulting company, persons who have indulged in preferential or under-valued
transactions, NPA accounts classified as such for more than one year, persons connected to any
aforesaid persons. [ would like to mention here that the list of people barred from the
resolution process is too broad and encompassing. Having such a broad category of persons
disqualified from the resolution process would hamper the competitive bidding process while

attempting to resolve the company.

When the IBC was passed last year by the Parliament, the objective was to provide an
enabling structured legal framework for the resolution of insolvent firms. However, the
proposed amendment may push more insolvent firms to liquidation as it effectively reduces the
number of applicants who may try to resolve the insolvent firm and thus the chances to revive
the firm to that extent is diminished. [ would like to know whether during the last six
months the Government has noticed any instances where the Code has been misused by the
existing management of twelve large NPA accounts, which were referred to the Bankruptcy
Code by the RBI this year, to short circuit the insolvency resolution processes prescribed under
the IBC. If this is the case, then I am of the opinion that this Bill is more of a knee jerk
reaction from the Government to stop the existing management of these twelve large defaulting
companies to get back their assets at a steep discount. I would like to mention that in the
Synergies Dooray debt recast, which was the first resolution case approved by the National
Company Law Tribunal, the financial institutions had to take a hair cut of more than 80 per

cent in the final resolution of the company.

Now, the larger question here is that while the proposed amendment will hurt and should
hurt some persons or entities who are gaming the corporate insolvency process, it also puts the
resolution process of small companies in jeopardy as it effectively reduces the universe of

prospective applicants who can bid for the company.

There may be numerous suitors for large insolvent firms which have been referred to
bankruptcy courts but what would happen to small textile units say in Tiruppur, Tamil Nadu if
in future they are referred to insolvency resolution. I think there would be not many takers for
such small and medium enterprises who will be the most hurt by such reduction in the number

of applicants to the resolution process.

Some of the exclusions in clause 5 are very hard to comprehend. For example, a person

who is disqualified to act as a Director under the Companies Act is also excluded from
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submitting a Resolution Plan. It seems to me very ironical that if a person is disqualified, as a
Director under the Companies Act, for say, non-filing of returns of Company-A which may be
due to lack of oversight, he stands to be disqualified from the resolution process of an entirely
unconnected Company-B. Another inexplicable disqualification is with respect to persons who
have given a guarantee on a liability of a defaulting company. If a resolution process is
triggered in a company on account of some default, what sense does it make to debar the
guarantor of such an insolvent company who has no connection with the default which has
triggered the insolvency process? Keeping out such a person from the resolution process under
the IBC makes no sense, as such a person is in a better position to give a fair valuation of
the company’s assets and viable turn-around plan on account of his knowledge of the relevant

industry in general and the insolvent company’s interest in particular.

The Bill also debars every person connected to the list of disqualified person given in
clause 5 of the Bill from submitting a resolution plan. By virtue of this clause, say, if a
company goes down under, every promoter, related to every party and associate of that
company can never participate in any resolution proposed for any other insolvent company
under the IBC. This is a very sweeping exclusion as it cuts down a large number of

prospective applicants who may submit good resolution plans to revive an insolvent company.

With these reservations, I support this Bill.

PROF. SAUGATA ROY (DUM DUM): Hon. Deputy-Speaker, Sir, I rise to speak on the
Insolvency and Bankruptcy Code (Amendment) Bill, 2017 which is there to replace the

Ordinance which was promulgated on 23' November, 2017.

This Bill seeks to amend the Insolvency and Bankruptcy Code, 2016. Now this
Insolvency and Bankruptcy Code was brought in this House in 2015, then referred to a Joint
Committee of both Houses of Parliament and then the Report was submitted and finally the
Bill was passed. It had the support of all parties since it came through a Joint Committee of
Parliament. It beats me as to why within one year it has become necessary to bring an

amendment to this Act.

Sir, what I want to say i1s that this Ordinance i1s a desperate step by a desperate
Government. The problem of the Government is serious. According to the hon. Minister the

gross Non-Performing Assets of scheduled commercial banks were Rs. 8,50, 178 crore as on
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30.9.2017. Now, under the Insolvency and Bankruptcy Code, the Reserve Bank of India has
sent 12 companies which had fund-based outstanding amount greater than Rs. 5 crore, with 60
per cent or more classified as non-performing, to initiate insolvency process under the IBC.
Already some action has been taken and the companies, who are big defaulters which include
companies like Essar Steel, Bhusan Steel, LANCO, Alok Industries, ABG Shipyard and Jaypee
Infratech. Already actions have been initiated under IBC. Twelve companies have been referred
to the NCLT under this. Now, what is this Insolvency and Bankruptcy Code?  When a
company is going to be insolvent, then an insolvency professional will be appointed. The
insolvency professional will ask for applications so that the resolution process can be initiated.

The new National Company Law Tribunal has been formulated under this.

Now, what does the amendment brought by Shri Jaitley say? It has certain restrictions.
Let us look at the ineligibility to be a resolution applicant. A person will be ineligible to
submit a plan if he is an undischarged insolvent, he is a wilful defaulter identified by the RBI,
his account has been identified as NPA for more than a year, he has been convicted of an
offence, he has been disqualified as a Director under the Companies Act, or he has been
prohibited from trading in securities. These are the people who will be ineligible to apply for

resolution of a company.

This resolution plan says that it has to be approved by 75 per cent of the majority of
the Creditors Committee. It is subject to any condition specified by the Insolvency and
Bankruptcy Board. The Ordinance prohibits the Committee of Creditors from approving a
resolution plan submitted before the promulgation of this Ordinance, where the plan has been
submitted by a person ineligible to be a resolution applicant. This means that you are limiting

the number of resolution applicants by putting certain conditions.

Now, there is also a penalty which says that any person contravening provisions of the

Code will be punishable with a fine ranging between one lakh rupees and two crore rupees.

To me, this Bill, appears to be an overkill. IBC was all rightt Now they have
broadened the people ineligible. 1 will tell you what will happen because of this. The
category of people barred is too broad and risks the very objectives of the original code. It is
germane to remember here that the IBC i1s not intended to serve as a mere instrument of
liquidation. That 1s not to close down factories, it 1s to revive factories. It is to provide an
enabling legal framework for the reorganisation and insolvency resolution of corporate persons

in a time bound manner for maximisation of value of assets of such persons.
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The amendment risks of becoming an instrument of blunt force that hurts more than it
helps. It has been pointed out that not all bad loans are a result of mala fide intent on the
borrower’s part. Specifically, cases where companies have ended up struggling to service debt
as a result of unpredictable external factors that adversely impacted their operations and
financials barring the promoters of such firms from a chance to restructure and turnaround the
business merely because the loans have turned sour are unfair to both the entrepreneur and the

enterprise itself.

For instance, steel companies were among the worst hit in the wake of global downturn
in commodity prices and depressed demand. Some of the steelmakers were considering
participating in bids to restructure the debt and businesses hoping to run them again. By
widening the scope, it considers ineligible to participate in the resolution process and worse,
making the amendments retrospective to cover even those cases already referred to the NCLT,

the Centre may have ended up by throwing the baby out with the bathwater,.

The Government has done too much. It has barred too many people and it will hamper

the resolution process under IBC.
14.00 hrs

The current Ordinance is a dangerous shortcut. It relieves the banks from judging the
promoters and guides them towards a faster resolution — even if financially less attractive — in

many cases.

In terms of policy objectives, the Government of India has moved towards minimising a
wilful defaulter from entering the fray. But this move would have been justified if the virtue
of keeping the defaulter at bay was far higher than the genuine ‘sin’ of driving away a

defaulting but genuine promoter.

This Ordinance, as [ said, will throw out the baby with the bathwater. You are actually
not improving the situation in a case where the economy is already in doldrums. This morning
the Minister said that the economy is in a serious condition. The rate of growth had fallen to

5.7 per cent.

Mr. Deputy-Speaker, Sir, you are from a rural area. The agricultural growth in the last
two quarters has been 2.3 per cent and 1.7 per cent respectively. The farm loans have totalled
to Rs. 8.5 lakh crore last year and Rs. 9.5 lakh crore this year. So, in spite of that the

agriculture has not grown. So, it is in a difficult situation. I think the Minister needs to look
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at 1t afresh. He needs to have a fresh look at the Bill instead of making amendments to the
original Bill so that they do not spoil the chances of recovery of these companies which are

on the verge of closure.

The Government has brought another Bill called the Financial Resolution and Deposit
Insurance Bill, which 1s before the Joint Committee. That is most dangerous because it has got
a ‘bail-in’ provision. That ‘bail-in’ provision will jeopardise the deposits of small people.
People are already protesting against the FRDI Bill. The problem with lawyers as Minister is
that they think that the solution to every problem is enacting laws. I would request them to
desist from enacting these unnecessary laws. Rather they should implement the laws that have

been enacted already to solve this problem.

SHRI BHARTRUHARI MAHTAB (CUTTACK): Mr. Deputy-Speaker, Sir, the Insolvency and
Bankruptcy Code 2016 was enacted to consolidate insolvency related laws and provide a time-

bound process to resolve insolvency among companies and individuals.

‘Insolvency’ refers to a situation where a person is unable to pay or repay his debt. The
Code is in its early stages of implementation, with the first case resolved in August, 2017.
Institutions under the Code such as information utilities to handle financial information related

to debtors are being set up and insolvency professionals are being trained.

Over the last two years, 300 cases have been registered under the Code, some of which
have been challenged in courts. In November, 2017 a Committee was set up to review the
Code — I think the hon. Minister is aware of it — to identify issues in its implementation and

suggest changes. The Committee has been given two months’ time to submit its Report. The

Ordinance was promulgated on 231d November, 2017 to prohibit, specifically certain persons
from submitting resolution plans to resolve defaulting companies. The Government stated that
the Ordinance seeks to prevent these persons from misusing the Code. When we go through
the Ordinance and the Bill that is before us for consideration, we find that there are marked
changes. Perhaps it has dawned upon the Government later that the Ordinance is not going to
give any relief to the promoters. That 1s the real reason though it is being said that they are
restricting certain promoters to involve themselves in this process. I will come to those aspects

a little later.
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The Bill to replace the Ordinance amending the Insolvency and Bankruptcy Code, 2016
offers promoters of small and medium enterprises undergoing insolvency proceedings a month’s
window to repay overdue loans and bid for their companies. This will be applicable where

those promoters are sole bidders. This is a welcome step.

This Bill seeks to give some relief to promoters in general, by tweaking the definition of
one year of Non-Performing Assets on the basis of which they are disqualified to bid for their
companies. This also excludes Asset Reconstruction Companies, alternative investment funds and
banks from the definition of ‘connected persons’, protecting these entities from becoming
ineligible for bidding. The Bill also tweaks the language of the Ordinance to bar promoters or
those in the management or control of companies with over a year of NPAs from bidding. It
broadens the definition of those barred from bidding. As the previous speaker said, it restricts,
but that is just the other way. Perhaps, he was referring to the Ordinance. But the Bill actually

broadens the definition of those who can participate in the bidding process.

This proposes a 30-day grace period for promoters who had bid for companies

undergoing insolvency proceedings before the Ordinance was promulgated on 23rd November,
barring them from the bidding process, promoters of only SMEs had bid for their companies
undergoing insolvency proceedings before the Ordinance took effect. With the Ordinance it was
expected that 70 per cent of SMEs would be pushed into liquidation. While providing 30 days
more, the Bill seeks to retain the period of insolvency up to 180 days, extendable by another
90 days.

The Bill proposes to relax the norm for disqualifying a promoter from bidding for a
company undergoing insolvency resolution. The Ordinance barred promoters whose companies
have had their loans declared NPAs by banks for over a year from bidding for these. The year
is counted from decalaration of a loan as an NPA till the invitation of bids. This Bill proposes
to calculate this period of one year till an application of this insolvency is accepted by the
National Company Law Tribunal. So, some of those promoters who were not able to bid for
companies since the one year period was over could qualify as that period might not be
complete when NCLT admitted the case. So, this is a welcome step which has been

incorporated in the Bill.

Further, I would like to say that this Amendment Bill allows defaulting promoters to be
a part of the debt resolution process of the companies. It has paved the way for Asset

Reconstruction Companies, alternative investment funds such as private equity funds and banks
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to participate in the bidding process. Many of these entities acquire distressed assets and the
classification of these assets as Non-Performing Assets would have disqualified them from the

bidding process.

Similarly, banks opting to convert their debt into equity under the RBI’s scheme for
Sustainable Restructuring of Stressed Assets would have inadvertently become promoters of
these insolvent companies and thereby being barred from the resolution process. Through this

Bill, it has been corrected. The Amendment aims to correct these anomalies.

This Bill seeks to strike a fine balance in the trade-off between punishing wilful

defaulters and ensuring a more effective insolvency process.

The Bill also seeks to bring any individual who has in control of the NPA under the
ambit of the Insolvency Code. It lays out that the individual insolvency law will be
implemented in phases. It also allows guarantors of insolvent firms to bid for other firms under
the insolvency process. This Bill has addressed concerns about some of the stringent provisions

in the Ordinance that investors felt, could have made the resolution process a non-starter.

I believe, the dilution of the clauses may still not be enough for an effective resolution
process. Perhaps after six month, hopefully, in the next Monsoon Session again, you would be

coming back to this House with certain relevant amendments because it is in the making.

Those bona fide promoters, who were expecting to be ring-fenced and brand all acts of

default as malfeasance have been crestfallen. This needs to be addressed.

What is the Insolvency Code all about? It was envisaged as a resolution tool, but now, it
has become a loan recovery tool. The law does not recognise promoters, who may be facing
genuine operational or financial difficulties because of external factors such as policy decision.
The IBC was enacted in 2016 to find a time bound resolution for ailing and sick firms

either through closure or revival while protecting the interests of creditors.

A successful completion of the resolution process was expected to aid in reducing rising
loans in the banking system. By September end this year, NPAs in the Indian Banking
System would have made up  9.85 per cent of total advances according to CARE Rating.
The position of promoters has largely remained unchanged except for certain clarifications
offered by the Amendment Bill. This needs to be explained that after two years of
implementation of the Code, why NPAs have not come down. This Bill seeks to make some

provisions of the Ordinance effective retrospectively. It proposes that the Committee of
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Creditors must invite new bids 1f the promoters, who had bid for companies undergoing

insolvency resolution, are disqualified by the Ordinance.

The situation, today, Sir is that the companies apart from 12 big ones that are
undergoing insolvency resolution, have a cumulative debt of Rs. 150,000 crore. The big
companies  have cumulative debt of around Rs. 250,000 crore. A little over 300 companies

are undergoing insolvency proceedings.

Sir, before I conclude, I should also mention that the Ordinance prohibits a person from
submitting a resolution plan if he has given a guarantee on a liability of the defaulting
company undergoing resolution or liquidation; and this is a problem, which needs to be
addressed. For example, ‘A’ lends Rs. 1000 to ‘B’ This amount is guaranteed by ‘C’
implying that if ‘B’ is unable to repay this amount, then ‘C’ will repay it on ‘B’s’ behalf.
There may be a case for prohibiting ‘C’ from submitting a resolution plan if he does not
honour the guarantee. However there may be instances where ‘C’ honours the guarantee but

the resolution process is triggered by default on other debt of ‘B’.

The question is whether a guarantor, who honours his guarantee should be barred from
submitting a resolution plan for the company. That question remains unanswered. Thank

you, Sir.

SHRI JAYADEV GALLA (GUNTUR): Thank you, hon. Deputy-Speaker, Sir, for giving this
opportunity to speak on the Insolvency and Bankruptcy (Amendment) Bill, 2017.

Sir, I would like to congratulate the hon. Finance Minister for the very important and

far-reaching legislation of the Insolvency and Bankruptcy Code, the original Code that was

passed.

This Act was one of the important factors for India improving its ranking in Ease of
Doing Business from 142 to the Top 100; and I look forward to more reforms coming in so

that India can move up to Top 50 and then thereafter, to move up to Top 10 in the world. .

Along with GST, it was also an 1mportant factor in India’s credit rating improvement as
well. I am very happy to see that the Government is moving quickly to act after finding
loopholes and weaknesses in such important legislation. This Bill ensures weeding out of
those wunscrupulous individuals who are undischarged insolvents, wilful defaulters, whose

accounts have been 1d’d as NPA for more than a year and few others who have not repaid.
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This Bill aims to change the older order under which men who presided over the
debacle of a company by not paying bankers do not get a second chance. It means, the
amendment looking for buyers who could turn the business around and not to give it to same

men who brought it down in the first place. So, I welcome this.

Sir, we all know that before the Ordinance, most of the bankers would have been willing
to enter into deals and accept haircut on loans as long as such promoters were not perceived
corrupt or categorized as wilful defaulters. It means, if there is no forensic audit which shows
that they had diverted funds to other group of companies or personal accounts, they are
allowed to be a contender to get his company back. But here, I wish to make a point. My
point is relating to insertion of proposed sub-section (¢) of Section 29A. Here, you are saying
that if one’s account is classified as NPA and a period of one year or more has been lapsed
from the date of such classification and who has failed to make such payment of all overdue
amounts with interest, he is not eligible to submit his resolution plan. 1 feel that the period
of one year i1s too short a period. Many industry segments run in business cycles and in
these business cycles if you have a downturn and at the low point of that business cycle, it
may take more than a year — generally, it takes about two to three years — for this business
cycle to turn around. So, I request the hon. Minister to consider revising it for, at least, three-
year period, so that genuine persons can get an opportunity. There are good apples and bad

apples and, I think, this will ensure that the good apples are given a chance.

Sir, with respect to barring certain persons from the liquidation process as opposed to the
Resolution process, I personally feel that the banking sector may be the loser since the Bill is
reducing the number of bidders and thus minimizing the scope for finding the right price for
stressed assets. A liquidated company ceases to exist, so the background of persons bidding for
its assets may be irrelevant in my opinion. I am saying this because recently SEBI has
classified three lakh entities as shell companies and the promoters, directors and relatives of
these companies will not be allowed to bid for stressed assets. And this move hurts small and
mid-size SMEs.

Thirdly, I wish to give an example since I am also an entrepreneur. To consider a case
where an entrepreneur ropes in other investors and funds most of the fixed assets with equity.
He then takes bank loans only as a means of working capital. If there 1s no charge or
mortgage created on fixed assets in favour of the banks, and if the company defaults due to

some unpredictable external factors, how can such undertaking be allowed to be taken over by

23/44



12/4/2018
a person proposing insolvency resolution without working out the enterprise value and

compensating shareholders?

With these few words, I thank you once again for giving me this opportunity.

SHRI B. VINOD KUMAR (KARIMNAGAR): Thank you, Sir. I rise to speak on the
Insolvency and Bankruptcy Code (Amendment) Bill, 2017.

This Bill has been brought to amend the Insolvency and Bankruptcy Code, 2016. As

mentioned by the hon. Minister, the Ordinance was issued on 23" November, 2017. The
reasons mentioned were that prior to the Ordinance of 2017, there was no bar on who could
submit a resolution plan or participate in the acquisition of assets of a company at the stage
of liquidation. This meant that promoters who are willful defaulters could bid for the stressed
assets and regain control over the company at the expense of the creditors. To prevent this
malpractice, the Government has brought the Ordinance which is a welcome step. Now, it has
been replaced by this Bill. The Bill provides as to who can submit a resolution plan in
response to an invitation made by a resolution professional. It also empowers resolution
professional with approval of committee of creditors to decide who can submit a resolution

plan.

The committee of creditors can approve a resolution plan by a vote of minimum 75 per
cent of the voting share of financial creditors.  This also provides for punishment for

contravention of provisions where no punishment is prescribed.

As per clause 5 of the Bill, a person shall not be eligible to submit a resolution plan, if
such person, or any other person acting jointly or in concert with such person is: (a) an
undischarged insolvent, (b) a wilful defaulter according to the RBI guidelines, (¢) an account
holder or promoter of a non-performing company for over one year, (d) convicted for any
offence punishable with imprisonment for two years or more, (e) disqualified to act as a
director under the Companies Act, 2013 (f) prohibited by SEBI from trading in securities, (g)
a promoter or in the management or control of a company in which fraud or extortion or
undervalued transactions have taken place, (h) having a connected person not eligible under any

of the above-mentioned items. This is mentioned in Clause 5 of the Bill.

There are some issues to be addressed. There are some apprehensions. Some experts
say that by barring certain entities from bidding, the number of bids received will be even
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lower, thus depressing the prices of assets even further. This will lead to greater losses. This

1S one apprehension.

Others say, this move will go a long way in preventing promoters from using shell
companies to regain control of their defaulting companies. But the question is this. If the
criteria to label as wilful defaulter or fraudulent promoter remain the same, how effective will

the Bill be in preventing such entities to bid for such stressed assets?

The big concern among resolution professionals is that the amendments will disrupt
nearly all pending insolvency proceedings as on today. Besides this, the eligibility of all
bidders will have to be ascertained before examining their bids. Earlier, the resolution plan
had to qualify for consideration; now the bidder must also qualify. In cases where only the
promoter has submitted a plan, and such promoter is found to be ineligible, fresh bids will

need to be invited.

Identification of a wilful defaulter has been left to the banks but within the guidelines of
the RBI. This might lead to arbitrariness and such punitive or restrictive measures should be

enshrined in the law, rather than being left to an interested party such as a lender or a bank.

A promoter may challenge his identification as a wilful defaulter in court and seek a
stay on the insolvency proceedings till the challenge i1s decided. It may further cause delay

and losses to the already stressed assets.

Sir, these are the apprehensions which are seen in the Press and media. I would like to
bring them to the notice of the hon. Minister who is very much available in the House.
However, our Party is supporting this Bill as the aim of the Bill is not to avoid honest
bidders. It only seeks to exclude dishonest entities and wilful defaulters who cause downfall
of a company and later seek to recapture the same assets at a lower price. Sister concerns
and shell companies are also prevented from regaining control over stressed assets. Thus, the
Bill closes the existing loopholes and rewards honest entities looking to restructure failing
companies by tightening the insolvency rules. As such, our Party is supporting this Bill

replacing the Ordinance.

Thank you, Sir.
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SHRI P. KARUNAKARAN (KASARGOD): Sir, I would like to participate in the discussion on
the Insolvency and Bankruptcy Code (Amendment) Bill, 2017. It i1s really an amendment to
the Insolvency and Bankruptcy Code, 2016 which we have discussed last year. Within no
time, the Government has come again to make an amendment to the Bill passed by the

House.

The Bill was passed after a detailed discussion, as was said by the Finance Minister
earlier. But, in practice, when it is implemented, it was found that there was a lacuna in the

Bill. It has been explained by the Minister himself.

The Opposition always says that the Bills, either they are Finance Bills or other
important Bills, can be sent to the Standing Committee. It does not mean that it minimizes the
importance of the Parliament or the status of the Minister. No doubt, our Finance Minister and
his colleagues are capable of tackling the issues but at the same time what we see is that
even within six months, we have to go in for other amendments. It 1s because they are
handling these issues not after an elaborate discussion. But when it goes to the Standing
Committee, it is given much importance and other issues may come. So yesterday also we had
taken up the same issue. But I do not think the Government is taking it in such a way that

the importance of the Standing Committee has to be upheld.

Sir, the provision in the earlier Bill is for insolvency resolution and liquidation of a
company or a corporate person in court. It does not restrict or bar any person from submitting
a resolution plan or participating in the acquisition process. It is true. This was the provision
included in the last Bill. It is correctly understood that many corporate companies or persons
may misuse the situation. There may be undesirable persons. So the restriction as laid down in
the Bill is essential but this was not seen by the Ministry earlier. So it has been decided to
make the amendment to the Insolvency and Bankruptcy Code, 2016. In the Statement of
Objects and Reasons, in paragraph five, there are about eight norms and conditions. I do not

want to go into the details because other Members have made it clear.

Besides this amendment, I would like to talk about some other issues which are also
touched by the other Members, especially the financial issues. Commending the Bill, our
Finance Minister has rightly stated that the NPA has become the most important issue as far
as our growing economy is concerned. The Government has taken a number of steps. The
Finance Minister has said that there is no status quo. Status quo would not give any result. |

would like to know whether there is any change as far as the NPA is concerned, though we
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have taken a number of steps. So what is the decision or the step that the Government is

going to take?

Now-a-days, the Government is taking all the powers in their hands. It is recommended
by the NITI Aayog. We know that the GST Council has got the highest power. Their power is
really above the Parliament which we have. Now-a-days, besides the taxes, there is a trend
because the States are really suffering much. When the Central Government is taking each and
every step, the State has to bear the burden. There is a trend of increase in the cess and
surcharges from the side of the Central Government. In 2013-14, the revenue share of the
Central Government from cess and surcharge was only 6.7 per cent but in 2016-17, it rose to
10.8 per cent. In 2013-14, the surcharge was 2.5 per cent and it rose to 4.4 per cent. It is
increasing. Now also it has increased. But you see, on the revenue of surcharges and cess
there is no devolution to the States. It goes to the Central Government’s account. The people
have to pay and the Central Government may get the revenue but the State Governments are

not getting any share out of these revenues.

On the other side, the Central Government has made a change in the funding pattern of
almost all the Centrally-sponsored schemes. Earlier in the PMGSY, the share was 90:10 basis.
Now it is 60:40 basis. In SSA, earlier it was 90:10 basis and now it is 60:40 basis. That is
true in IAY and all that. It means that the State has to take the burden when the Centre is
implementing the schemes. I do agree that these schemes are good for the States. It was on
the assumption we asked in the last Session also why the Government has changed the funding
pattern. Then 1t said, the GST 1s coming; you may get much more money. It was assumed
because our Finance Minister said it 1s a simplification of surcharges, VAT and many other

taxes. Instead of them, there is only one tax. But what is the experience?

Wherever we go, we have to pay more. Even on the masala dosa, we have to pay
more. There 1s an experience of my colleague, Mr. Premachandran. He 1s a good
parliamentarian here. He said he has gone to the haircutting saloon in Delhi. Earlier he had
given only Rs.300. Now it is Rs.400. He questioned that. The increase is because of GST. So,
wherever we go, whether in Parliament or outside or to a tea shop, there is a price hike. It is
also true that this amount is not going to the Government. Many people are exploiting it and

demanding more money in the name of GST.

[ would like to say that on one side, with this tax, the Central Government is getting

more revenue, but on the other side, the States are getting nothing. When the GST came into
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force, the States have to get the tax on the commodities, which come from the other States.
But these taxes are collected from the producer States. A State like Kerala has to get IGST
to be collected from other States. But it will take time. Kerala has to get almost Rs.700 crore
per month to be collected from the other States. But, it is not collected and it is still
deposited in the Central Government’s account. Till now, it is about Rs.4000 crore, which
Kerala has to receive through IGST collection, but it is lying in the Central Government

account. I believe this i1s also true in case of other States as well.

Sir, it is on the basis of 14 per cent growth that the Central Government is giving
compensation to the States. It is being given twice in a month. This is also creating new
problems for the States. Hence, I would like to request the hon. Finance Minister, if the
Central Government gives grant to the States from the IGST Fund, which is deposited in the

Central account, it can be compensated in the IGST settlement and there would not be any

loss.

It is true that when the Government gives compensation to the States, they also include
revenue from the VAT, which has been collected by the State. But I would also request the
Government to take into consideration the last year’s arrear which might have been there on
account of revenue on the VAT because the collection of this arrear is also a kind of revenue

for the State.

After introduction of the GST, the Government of Kerala has been actively collecting the
tax. We expected to collect around 25 per cent of revenue but our experience is that we could

get only 14 per cent.

Prof. Thomas has already mentioned the issue of Ockhi Cyclone, which has caused a big
burden on the State. So, the Central Government should give due importance to the issue of
welfare through the Centrally Sponsored schemes. We have initially asked for an amount of

Rs.433 crore for the State of Kerala. But the Central Government is giving only Rs.133 crore.

So, I conclude with a request to the Government that they should also consider these

issues besides other legislative issues. Thank you, Sir.

SHRI VARAPRASAD RAO VELAGAPALLI (TIRUPATI): Thank you very much, Sir. I admire
the hon. Finance Minister for his steadfast approach in trying to bring down the NPAs and

streamlining the process of loaning. Our party, the YSR Congress congratulates him.
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We all know that the insolvency and bankruptcy laws and processes are extremely
complicated. There is a lot of ambiguity in this process. The Insolvency and Bankruptcy Code
was introduced in 2016. It also adds an element of ambiguity. I am sure that it needs more

time to get streamlined.

Sir, the NPAs are taking alarming proportions in our country. The NPAs are taking away
10 per cent of the advances. They also form 10 per cent of the GDP of our country. It is
only the 50 top corporates which are literally forming 80 per cent part of the total NPAs. So,

this issue is extremely important which needs to be re-looked.

The RBI, in consultation with other banks, has identified 12 big corporate companies,
which literally form more than 25 per cent of the NPAs with an aggregate bad loan of Rs.3.5

lakh crore.

When we compare it with the global situation, the NPAs in India form 10 per cent of
the advances whereas in other advanced countries like USA and UK it forms only less than 2

per cent of the advances. Even in case of China, it is less than 2 per cent.

So, it is high time that we pay attention to the issue of NPAs. I do not see any reason
why the SEBI is now postponing the disclosure of list of defaulters. Two years back, the hon.
Finance Minister had assured the House that the defaulters’ list would be published as soon as
possible so that they could be put to shame and others could learn lessons from it. But SEBI
for one reason or the other is postponing the disclosure of the list of defaulters. That may be
avoided.

Sir, this Ordinance is definitely required so that the bad elements, the defaulters do not
find backdoor entry to claim again the ownership of a company and giving a much bigger
haircut to the bankers. At the same time, while defining the resolution applicant, more number
of people have been debarred. The category is too broad. It may ultimately end up to be
much more ambiguous than the previous one, the Code itself. It is essential to prevent the
unscrupulous elements, but sometimes, without any mala fide intentions, people may come
under it. Due to global downturn or the prices coming down or the demand-supply situation
worsening, as we have been seeing in respect of steel companies in the last two to three
years, they may come under it. By debarring these people, the resolution applicants, from
participating again, perhaps you are not giving any chance to the people, who do not have any
mala fide intentions, to participate again to restructure their loans and to get one more
opportunity. Hon. Finance Minister may kindly re-look at this issue because the IBC is not
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merely an instrument of liquidation. It gives an opportunity and a framework for reorganisation
as well as to restructure the enterprises and give an opportunity to the entrepreneur. So, it is

not merely an instrument of liquidation. Hence, it needs to be little broader.

It is not fair to bar these resolution applicants, like the persons who have been convicted
for two years. Tomorrow if he goes in for an appeal, where does he stand? Similarly, SEBI
bars a particular person from accessing the security markets over a trivial or small issue. Can
a big corporate company be debarred on the basis of smaller issues like this and can a person
be disqualified to be a Director as per the Companies Act and all that? A resolution applicant
should not be barred because of small issues like this. Definitely, there is a need to have a re-

look at this issue.

There is no doubt that we are stressing a lot on the ease of doing business and every
time, we are clapping a lot. In the comity of nations, India’s ranking has come down from
140 to 100 or so in the list, but I am sure the more ease we create in doing business, might
end up in more NPAs in future. As earlier speaker mentioned, the present Ordinance could end
up in unintentionally throwing out the baby with the bathwater. This means that it might dilute
the spirit of the original IBC of 2016.

Sir, 1 thank you very much for having given me this opportunity to speak on this
Bill.

At gamdr wg SRfFAr (hearsn) : 3uteweT Agled, YA A Sedled=dl US sehshecdl HIs
(Tanere) o, 2017wmﬂﬁmm,mﬁva§ﬁa§a egdIc |

naau,aaagm.a’r.ﬁr.mam\gaﬂsﬁmwﬁraaﬁwmﬁ:aﬂéaﬂm
fafFasaa & ST a1 AS o Rarem &, 380 T 30K 3TF $hi3ek AT gk Ig AId &l
f& ag Fue Rasa & gadr ¢, AfFases & o av 3K 39 Rue @ 5 iasecd
TG HT Clel & TqUT i3 308 RS g o 38 fAfFases & = @ Fwr %,
3R TG W & RHE @ arfdd Rasa & $T SR H g8 3eevd 4
IESIE IS A AT ¢l 3§ AT 1 REER & a6 g3 AR 3HA Fo dfFehd Fpd
S| FT FAEA H TE CFhd g & ey vicadee Tgr 8 v, &ash FRoT a8
HUAl gl o 3R AlA-Rb H| 3h Vbt & AT TE IAesHAC o omar ar=m g1 39
foer & FollsT 9Tar & T FIT FaRE S X 29T =T -7 g

FEled, U AY-ATY 3t 8 forar St F9elr ugel Bwicex & T § a1 38 &Hoeh
& gAY AT 3T Noeg oer, fFaThr FUaT &7 3F3e Ugd g T T & SIET TAUT gr
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3qa fSaaFarfores fRar I

Fgred, # sud fU AT faw &0 S b qurg & §1 g ST W ¥SiedRr
IAE Al A & [T g FRINET 7 ¥ F A7 3R R gy % 4 39 Foelr W
aifad FealT A o [T HIfAA FA 3| 3dh JATHT H bl & [T Tg A-sHe o
AT AT B SEA S GEedRe UtHdeed 8, 3aH Hid-dld vlafee gem, il
Saaarfaws glem, 386 aR &7 QU 3eod & adrm a1 gl

% AT, ST IS UIE-UHh, &l dAT did g, it 98 3R IeRRAT BAf &
forw off omp 1€ fohar o 3R 3ESE S W e g agr el el @ 1 q¥ere aur
UICeRIAT BAT H HBI AT TS dTell g, SHGIT FHP! WY dlleh d o€ el &l
HITALT T 7S & FaH Ugel, [T afFderd FIAAT & sRRFR, SIhr SIiFderd IRET 39
Al & g, ST &uell Ciogersd YW & S W ¢ 3R 3o9h Wellh o] e & fav
TUTECY ik @ FHIA g1, IHA BB Fleh o] oA S YRINA Hh dG ¥ HT S|

ARICY, 9% TTY-Ar A Fgall & [ AT NAT A Fuer AfFasesa & o 18
3R 3R 3% 3T 9@ W} &, dl 39 I H Wea H I SaFartawss gfFd g,
qg 3R TG S Fohl ¢ I aule $ff 5@ foor & fovar omar g1 36 $o o wg @
& fF sad st &1 et @ Sneel, st &7 g Seer AR sy 7 S dog Sarer 3 Hevdlt
oY, gg oTgr 3| ¥ fSaa o fBweex &, 3adT Aol Tl & & Suer ¥ samer 98
Fh SATGT T TAGT 3TRT HIAT o9 AT JIMIT heoll IR oIl ST IqEdd H S SAdEex
glaT &, 3% 441 g9 ST &

ﬁmmmﬁm?ﬂuﬁﬁﬁsﬁaﬁragﬁ-agﬂmmimwmm
HAIE LT

it qead dteren (RER) : 3UrETeT Agled, AU AH SAATeddl US Sl HIS HASHT
foer, 2017 @ Siell T Al &7, 3% AU & U gegarg aar g1 # foa 7 S A
dUTS I [ 3TST UH el FeH FH P daHl I3 F Heed 30T & o, ot8l died 0H
SOIEC AT S Fegl of &gl Y THBcH Fl TAUT BFady aich dded & JIrH X g 9,
3TST 31 el & 36 ool & ATLTH @ Fleleit ardl H STl &l 1A fham|

#H v gora AR AT AR Uh T A G J6l H TR L Geholl g1 Fel A el
Sl Th "l &l ¢odR WIHR GdRT 39 facl & AIA & o7 o7 @I g, WHR 39 W I
IMgeT el Y| 3HPT TGIh gH did ATel HY, Fifeh Dig dT ITAT BT §, T 3THT &5
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arsfher off f9si@ &7 3TaT 81 OleT gFeeR ST 3Tl F gedd & fF WePR shegd
Rpg 8 ersHel A8l ¢ 9T W@ ¢, 39 SRUT 1 397 Woad A S3awa & X &
AT § A FE T g 3TH RFady & AT o ek &, 38 9o &1 WIH | 3PR 98
T¢I, Al ST 3T ¢ & St I3 Toed A, T Fgl o Fel 37 Flefel & G F &6 30
3T g SAT6a|

(Hon. Speaker in the Chair)

T IR ISt H Fgelr T SFCH HIS §H o HIT HR IR THSIHRIATS forer
HEATRITS HFeX & foIT 3T | g1 AT TEH TG TAUT Tlohoax dFeX &1 g, fohdmr
F &l WPR T 344 fov 8 FIS @ Nfass hve X Ir 0T AfFTea T 3T,
Sas ATegd T aig FRTRea AFeT F g AT AAAdSss dFg H g, I AT AT Fer
T FE T BT Fd ® &, e FHA T ® § 3a0 N 3§ RE F TLFR &
HRUT A quﬁwdlﬁué’rmaﬂﬁ%%vmwgmmlﬁmﬁﬁwmﬁﬂ
T g, g-agd AT |

SHRI RAJESH PANDEY (KUSHINAGAR): Madam Speaker, I am grateful to you for giving

me an opportunity to speak on this Bill.

Congratulating our hon. Finance Minister and rousing the thoughts of Shri Sanjay
Jaiswalji and Shri Subhashji, I want to say further that the need to bring this Insolvency and
Bankruptcy (Amendment) Bill, 2017 arose because the similar persons who, with their
misconduct, contributed to the defaults of the companies or are otherwise undesirable may
misuse this situation due to lack of prohibition or restrictions to participate in the resolution or
liquidation process, and gains or regains control of the corporate debtor. This may undermine
the process laid down in the court as unscrupulous person would be seen to be rewarded at

the expense of the creditors.

[ really find it strange as to why the previous Government did not process the perils of

the old Insolvency and Bankruptcy Code. What exactly do we want to achieve by this? We
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want to provide clarity to the persons who can submit resolution plans in response to an

invitation made by the resolution professionals.

Secondly, it is also to provide for making certain persons ineligible for being resolution
applicants. This is also a matter of concern that if a person who is responsible for the
downfall of any enterprise and wants to take advantage of that situation or if he becomes

ineligible for any reason for that matter, should not be permitted.

It has been, after worth consideration, provided that the Committee of creditors shall
approve the resolution plan by a vote of not less than 75 per cent of voting share of the

financial creditors after considering the feasibility and viability of the resolution plan.

It 1s not that we are giving a very open opportunity that anybody could misuse this Bill.
So, at least, 75 per cent of the votes should be in his favour so that he can apply for a
Resolution.

This Bill is also to disallow the sale of property to a person who is ineligible to be a
Resolution applicant in the case of liquidation of the corporate. Madam, earlier, if a company
defaulted, there were, at least, four different legal routes available to the debtors and the
creditors. This could lead to multiple negotiations and multiple penalties etc. for the debtor
compounding his plight. Moreover, such parallel proceedings had also given rise to numerous
instances of conflict between the laws. Four different agencies — the High Courts, the Company
Law Board, the Board for Industrial and Financial Reconstruction (BIFR) and the Debt
Recovery Tribunals (DRTs) — have overlapping jurisdictions giving rise to the potential of
systematic delays and complexities in the process. This new Bill addresses all these issues by

bringing a new uniform Code. I am thankful to the hon. Finance Minister for the same.

Madam, current insolvency proceedings take months, if not years and the average time is
four years. This delay can acutely devalue the assets involved, thus, making the insolvency
negotiations redundant. The current disposition involves the institution of official liquidator
which is prone to red tapism, chronic corruption and nepotism. The new Code seeks to keep
the role of adjudicator to the minimum. Currently, only 25 per cent of the asset value is

recovered by the creditors even after the liquidation process. That is the matter of great

concer.

Now, I am coming to how to deal with it. Our public sector banks, which are

compounded to the pitiable position, find themselves in rising NPAs and mounting stressed
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assets have also eroded their profits, as the recent SBI reports point out. The easing of

liquidation process can help the banks recover a lot of bad debts.

Madam, formerly, in our county, any change in the legal system was hard to enforce
which is the reality but, now, with the changed attitude of our Government and under the able
guidance of our hon. Finance Minister, this Code has proposed massive laws, procedures and
infrastructure. There is no doubt that once the Code is fully implemented, it is going to be
one of the best initiatives by the legislature and a boon to the economy in the broader sense.
I offer my sincere gratitude to our hon. Prime Minister and the hon. Finance Minister, Shri

Arun Jaitley ji for bringing this Bill and I fully support it.

SHRI GAURAV GOGOI (KALIABOR): Madam Speaker, this Bill comes to replace an

Ordinance which was promulgated by the President of India on 231 November and we are
now discussing this Bill within Parliament. But we must keep in mind that if the Parliament
was convened normally, as it is by the third week of November, then there would have not
been an Ordinance, this Bill would have been discussed within Parliament. It is quite ironical
that, while a political party which talks about simultaneous elections of assembly and Lok
Sabha, and about improving the efficiency of this Government, the recent two months were
examples of gross inefficiency. Only two States went to elections. While the elections were
supposed to have been convened at the same time, the dates were not overlapping and dates
were postponed. Important Bills have been introduced in Parliament during this Session and
passed in a hurry, be it the GST compensation, this ordinance or the reform of the Medical
Council of India. All this process is going in a hurry and the deliberation that might have

normally occurred is not taking place.

So, it 1s ironical that while you talk of simultaneous Assembly and Lok Sabha elections,
when two States had to go to elections, you did not do it. And if you remember, earlier this
year when elections were held in West Bengal and Uttar Pradesh we had Parliament going on

then. So, we could have convened Parliament to discuss and deliberate at length.

Madam Speaker, just on this larger point - because many people look towards us, our
constituents look towards us to discuss important matters — Parliament now only sits on an
average for 70 to 75 days, as you would know while in the First Session Parliament used to
sit for 150 to 180 days.
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HON. SPEAKER: No.
SHRI GAURAV GOGOI : It would cross 100, Madam, it was 120 to 130 days.

Madam, while the Constitution has only a provision that no two sittings of the session
should be convened if there is a distance of more than six months, I hope that through you,
Madam, we can bring about an amendment where we put in a minimum number of sittings, a
minimum number of days, and a regular schedule, so that we know that Parliament will sit
and come elections or any other thing, Parliament is scheduled because we are accountable to

the people of India.

Madam, this Bill deals largely with the Insolvency and Bankruptcy Code. The Insolvency
and Bankruptcy Code largely deals with the crisis of NPAs. What is the extent of this crisis?
The extent is that total exposure of banks to bad loans is around Rs.8,00,000 crore, roughly
translating to five per cent of our GDP. That is more than what we need, that is more than
the budget that we have for our education, more than the budget that we have for any other

important social welfare sector. There were around 300 cases in the National Company Law

Tribunal.

Madam, unfortunately there is a misconception amongst the ruling party, they think that
debt recovery and recovery of bad loans has only started post-2014, after the Prime Minister
has taken over. Let me remind them that there have always been steps initiated by the
Government of India to recover bad loans. There were multiple Acts. We used to have Lok
Adalats, we used to have Debt Recovery Tribunals and they were functioning for many years.
What the Insolvency and Bankruptcy Code has done is to implement the recommendations of

the Bankruptcy Law Reforms Committee and codify these existing laws.

3 AT Fgad & & ggd AT F FAT 4T AT T IS 98H &, I§ IgS HAlT
A ur, e v H Flas i a5 N, AT geR & ad A F Fo Hiws gee
?-TI'ETTI does d& & BJF:IDFIT Bank non-performing loans to total gross loans percentage hT Uch
el FATIT AT &, AdAS T T H AT H Odey dag o A Rr & 358 O Faa O
SHteT- o @ T ¥

H 3ft HRT &1 AT & @I é, AT 2011 & the percentage of nonperforming loans to
gross loans was 2.7. In 2012, it was 3.4. In 2013, 1t was 4.0. IIET deh ?{\tﬁ":f & AT &
3Ths WA 8 SId & 39 # ITIhr AN B FHT & 37hs TedT g1 ...(cTauTe) 3T FeA
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ST, I8 foo fafaw v §, a1 # ag off Sien & fhasdhl e e & fav o g1...
(cTaYre) In 2014, out of total gross loans the percentage of nonperforming loans was 4.3. In
2015, it was 5.9. And n 2016, 1t 1s 9.2. So, the issue of NPAs was of concern and it had
been addressed through various laws during UPA, the Finance Ministry used to convene

meetings of the Directors of public sector banks and we used to tell them in meetings in
2012-13 31T &ATT &I o led & FUfaT § Seglel Gl el H &l ol arqd gl
feam &l

¥ TAT H | I SRFEH H1 AT gAY WHR & O FAeT gord Al Ak
am@rwaaaﬂﬂﬂq%aﬂqﬁmmvﬁrumﬁvwm From a concern, it

became a crisis of epic proportions under your Government. You must take into account that in

whose tenure it has worsened. In 2011, it was two per cent; in 2013 it was around four per
cent and by now it i1s around 9.2 per cent and growing even further. I appreciate that there is
an Insolvency and Bankruptcy Code which allows us a certain sense of predictability, which
allows a certain sense of stability and gives a legislative clarity to promoters. But how does

the Government intend to measure the success of the Insolvency and Bankruptcy Code?

mwwmﬁ,agwgm%maﬁ,mmwﬁaﬁmﬁw
3ETEX0T &l =gl § o 3R 3MMUehT 3MTehold g T ST of aled olfder e €, 95 S €,
It 3T Revaw | S Hfzed & o Sar a8 B W@ an, 378 59 ISy & g@nrr
UHT T H 3HG TS HH HT 3CEI0T SNl IRl §, S IHT BTN & H FT Agl Tgel
AT H e, ST o5y, Fiser F1 94 q@e gWFe T US| FAdad 39 9 &
S $hf3eX o1, S W SFofAT 3 g &, HiS o 972 FU3 ¥9A & oA fear am, oA
I Repall sad 54cra<‘|s$q1?r$r§‘él ST Add ¢ & U &ised o Ifg gt 39 =& §,
dl 39H ¥ &dd & A IO APl 3R 39 UPR & SloiHed ATd gl b shisel o
fSaem dar & &, a8 sadleddl US deashocdl GaRT ofel feldl, Jfeele dFex dFd &
39T 9T Agr fAEm| S Hfse A F a1d §, NS Uledsh TdeX SFH SISTEIST Pl
$f3c g & W, ar 98 THEAT W, FAifh dF & U doaefc & ag Naser a1 @ §
f ST 95 S¢ B, S Al WAIfHT ol g, sl & SRl 588 A3 bl Repadl g1
JREf| & 3@ Reall & ag 3R Frufadl & T ¢ IFem| I FFAfadl Sea¥ede Hian
AR AlRar soielr| o ag & @ WT 3R Tadie dgar r W@ Bl ... (cTaum)

HON. SPEAKER: Please conclude now.

SHRI GAURAV GOGOI: Madam, I want only two minutes. 3T9ehl UAUIT dedr o &r ?-'I

AT Mg S@AT 939 & I8 fFdelr ®rer 1 T gl fhaer fir RaiE 3mdr & & S
50 g 3Wiccy ?;'r if they owe Rs. four akh crores, out of this Rs. four lakh crores, it is
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realistic that only Rs. 1.6 crores will come back. 3aldsc TodlST 8 il W & f& 3@@
SareT g Neradl AT glel arell g1 #isT 3Hheh, Hise T Wsde FearcHe HTUHI HieaH
RIM| H IR TR Fgell TTEdT g foh 3HTeT Rehall Y& F47 82 39 des &, $of 3% T
fosae &1 a1d X &1 39 31 3% 57 fooiw & & forwr § & faffesr qaf & Readr e
fhdaiT &1 On one dollar, how many cents a country is able to recover. 33T I Readl €
26, TSaAT Hr Rawadl Y& 36, Malaysia’s rate of recovery on one dollar is 81 cents. UTSis &I
Reall & 67.7 dcH &1 39 3AdATeadr US dehsheedl c@RT dg 1§ & & Ig ghm, ar I8
el &1 @ ¢ sAfaw & Fee Aear § F el dio guyuw i SEE 39 3w fae #
SR ST o & 388 RFad ¥ F¢9m A1 A ghm, FifF Ig Hfse F foas gl HisT
gisde Sed¥cHc & s §, Uisde seatcdc Seq & folgs &1 & Jeg & #AFS & 39!
a0t 2014 &1 AT Hegr Ie e g & gfd atrer & #is SiisH, Siefeh 3ge 3rafedd
I8 ¢ T 3 9fa avre qf F3 Fr S8 3¢ G Sied & @ ol

39§37 3% Z97 fSsiede &7 a1d o §, oifehed el 31T 37 31 BrfdAer $Hr o a1
HITAT| 3T ST ATarEr oeT, §3 dFF o § 1 T 12, & Foied, JRABMS deldl & b
¢t 3ol T §09 A & foT

39 ST 3P BT $r a1 o ST AT TWHR & egd # 80,000 F I &l
dlef da) T, oifshel @ 8T & foh ST 37 fharer e @1 8, a9 $g TWHR & fad Ao
¥ I a1 Al § F Fg TER B Al 39T A6 HEN| gIHE F GaRT d87 HUe
Rl faerh, Afra framet A Refits = @erch &1 g@faT g3t g@ giar ¢ & 5o 3%
g faoe, St A% ool 3R Has &1 S99 Fuelel W I I §, de WaR A%
3H 337 % o1 Taofid &1 a1d el &, dAfehed 397 3T BIFAT &1 a1 781 FAl g1 3T
SHIATAT ST el [UFIR AT §2 TIhT 91Er & o 8T & Th aRUs Jeed siadd o, &
3R ATH AL <@, R O IR AZr S *ise W TS T HRA WER T W E,
UHST TGl 8, 30T HTH Tfaee X @ ¢ 3R Weew fherm g Wr &1 39 Ttk 3fieahd
3 g f dca ®Rcad HasaR W &g WHR & GaRT gaid STel o QT ¢ fh
3ol SIS STFay I TIRST Flh, PIERINT Flah SAeT e @ amfgul g7 off arga
¢ T Mo uaider 1 Wew A §AN & & aolg 341 8, g4 8 =g ¢ & o &
ShIAT 3R SIS 3rwwelr 81, Afhed & AN g WHR A ‘g[S g Golol ded g
el SSIdT AT §? a0l 2014 ¥ Ugel SHHI S BT AT ..(STIT)

HON. SPEAKER: Please conclude now.
SHRI GAURAV GOGOI: Madam, this is my last point.

aUred 2014 & Uge SHSIMT &1 AT BlEe AT, 3Tl 319 JdsU| f&d #9 30T sieel
St dreld & T 2014 & Toldal gsfdsd €, Taldd g3fdsd & ¢arT #RA &I sHhlAT o
PR d 3T S AFT, 98 Fel S W gl 39l SWT BIE, 38 ATl dl AT H IR
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AT FT IEH I AT, IWH Iegid Fel AT T STE IS qX gAAT F g au
2007 3R 2008 Fr sciiae Frad & Reax g 315 §, d6 ART & ST aqd 9 o
@ 21 5.7 gfawd 3R 6.3 ufderd W e g8 ¥ 3R IR 3H W U At 2014 &
TEe dTell BEem o9 fear ar Ig 6.3 gfarrd geaR 4 yiaerd 8 ol & R 5.7 fderd
geahd 3 Ufaerd g Tdhdl g1 & 398 died & 319 3dfaad @] Do not photoshop the

figures; do not airbrush the figures. Do not ‘lie® to the people of India; they deserve

transparency.
HON. SPEAKER: Please conclude.

SHRI GAURAV GOGOI : I am concluding.

celist, 39 38 e W gafdar fAfw e g7 & § % ae 3w 22 Fers
HI T AT 39 a9 & & 91d AT T 78 §, 9 JaFR F Th Uleolsh THT H Th
93 T ssiEcafore & e a7 & 3§ YR & Us Hifsaq oer =nfge, st wifdsted
SYIaTH YHICE & HUIC Hd §, 390 gell & AU 30 YR &1 HifSad orar @ifgu| &
BN &30 § o ST o1 U $3fecafeiee 9 AaFsR &I Tk dfseieh harld H Fedl &, JHh
STOIRAR 39T € Ueh HifSq 22 FassR & 317 Siidr &1 & =gar § fh 39 g0 W e
AT F FE RS AFag O 787 &1 57 I & Qv gg 3nsddr 37 @1 &, FE 3T 39
wrIEl df el & @ &1 H TEar g 6 ag suor el A S S B, 38 e F o
mmﬁm,aﬁmﬁmW%mymmmwm%laﬁmgm
H AT ST FATCA HIAT g

At 30T SYeel : AT ARG, YHTE off UF 3o wewEd & i #F Immd g, el 5w
o W 3oa FeR foeqa &7 @ @ £

fSaa off fatrr 3erv orw, 3 3w fEda & dau 7 a-dia e v §, Fifs
INEAT H 9gd oler AU &, # 37! FTICC HIAT A

IR ugd, fead gaar Mas S F S fQvrT @r, 38 T aelT IR g, Fdith
HS SH a0 & WE § [ TAEAT FAT g, 3odah 300 o 3@t T g1 §| TANTST
Wsﬂﬁaﬁﬂﬂﬁﬂﬁﬁa@??ﬂ?ﬂésﬁgﬁmﬁmmmﬁﬁ?aﬁ
Eh_é' dX 378l Ush Shgrad R‘flfﬁ graft T there are three types of ‘lies’: ‘lies’, damned ‘lies’,
and statistics. 3Tl 98 3T dX dlell §1d o TGI [dfFeH o7 T TANT Fr FALAT sqAT
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ﬂagémﬁﬁra’ra’lﬂ’rmm 3R 3T GHST o A 3Th WHR & JTHAS H
m—wwy,mm‘dg’rml

dom et off am.ardl 7 33 g% AW Sdloes 8, ¥ ¥R 4 § S W& @A A
fedr o § 3R 3R & *g & 37 g7 AqFe IART I g F T 2003 F 2008 TH
faea & sHIAE A a1, gafv d% 39ar $ar gi& 36ANT # &d 1Y, 3T Heldll-
o AR SN T oM gl oY ARG et Aga & fem glam| foem fordr Ry & ¢
A ¥ ar R g oY 8 weafRies 37T §

aqUT 2014 d& adfas fufa I8 O & ¥ IR a9 39% dgd & g1 I8 ufasa
ST dor g Tefeldera o1 39 AfFed g0 ¥ fF 3T T AT FF JgFR A MR
AR 38R TAAT Ot Ad RfSACI s@ar AT A &@E-3T Fga g1 386 T qaw
e & : You keep evergreening the loan.3{¥ &2r 3{¥ 3roeit Jrat & gt S IRC fF T8
TATh TAUT FAgr § 3R O +RT & AN gFa § o gfayad o1, 95 & 4 gfasd 9 &
I TF 4 fard U g I F AP I FRUC F A BT g3 AT, 97 FRUC &
FUX AT IAT| 98 HRUC ¥ FW ol & HHA 2015 FH Rod 9 o fFar 5 Rad 95
gl & Let us have an asset review. Let us have a review of the assets which these banks
arehaving.WWW%W%—WWW—W?@HWQ?WW
fe@r I A, a8 aEafasdr H AA-WHIHT I Raa dF F Fgr fF saqpr 31T ATd-uTHIIHT
I Fey #F zifav) ag gfaera safdv 78 g1 F 39 aFd 26 A F AT 27 AS H A
St & TR 3T 315 ATl T§ SHIAU For foh S dor & 3@l 7 4o Hihr o1 W & &
aﬁ-wﬁﬁ@rmﬁﬂﬁ@mm,ﬁmqﬁmgmm,agRW|@ﬁvﬁ
Sder 39S 39 Fie BT & FT Fear 731, ITHT 39 TTd H ST AfoIT| IR THST
3T Swen fb wHEEAT H A S5 F g2 T AU 3aeIur AT R A usr 3%
gresgaAel I 970 IS F W &, 3% hael 50 I3 A

3T G YhR & TUSAS & Toddl dld G | AT eifae fwdr e e &t
fear =m| 3EdT FHT Y g, Tone oY &, Tefeny oY §, 3ue wiew off § O A FiS
Qlean o 3§h O o FS aH d BT W IR HY ST Fuelr wr g e 3R
R{FaREr 7181 off 3R ¢fSor suelr & g AF Refdesew & 3R 3= 7 Rddsed [8r ¢l
ST g dl hdd Th SNl o IR hual ol fhar & 5 gfaerqa, Fdr & 10 gfadera 3R
Y & 10 ufdera g1 safew o9 & a1 377 FEed Fr oo de@ Fr 787, @i Fied
Bl HFRAA 53 H 3H Tl BIdd Hohfolod Had &l Tgell IR TG A A9 3§ 9iRd fohar aram
dl ugell g HAslY Hr fhar, T Aes &fser & 3R O 3af@es sfsex &1 faar|
30 d1G WHR H AT IFeTAT HUAST T H el WHR & YT gid U] THR & oA
o AT aifer ahad, BFas H3ex #r gger AT The waterfall arrangement was changed in
this Act. SHfAT SHA TqUe IRT & & YR T Fualer g1 d FUrT 8 § A hae <fsar
Fueiet § o Refdeew & 3R 3R Refideew do@ ofic ® 781 § ar 7t ager & v,
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dr T &hdel Wrell &S gl It is probably not even worth that paper. 3d 39 3HH
m%%mﬁmmmwﬁﬁﬁb For us it 1s a legacy

problem which we are trying to resolve.

CH, 3HA Ao WA ¥E ¢ T SHifSdw 1 raegsar #at 92 This is a question
which Mr. Premachandran raised. @Now the Ordinance is necessary because this Act itself
provides a 180 day time period in which a resolution is to be completed. There are 12 cases
referred by the Reserve Bank. But there are cases which promoters themselves have gone and
presented a resolution plan. There are cases where creditors have filed applications. So,
there are numerous cases pending and law will apply to all of them. Now the time period is
180 days and these are resolution processes which are at a fairly advanced stage. Our one
year experience shows that an ineligibility criterion has to be introduced. Except one or two

Members, most of the Members have spoken in support of ineligibility criterion.

Now what will happen to all these pending cases if we wait another couple of months
and say that the Bill will come up in its usual course? Then what will happen to these
hundreds of cases which are pending? You will have two kinds of insolvency applications.
Ones which are pending to which the ineligibility criterion will not apply and secondly,
anything that comes subsequently, the ineligibility criterion will apply. Therefore, there was

an extreme case of urgency for which the Ordinance itself was required.

Lastly, the point is what was the need to bring in this insolvency criterion. [ think
several Members including Mr. Galla have put it very succinctly that there are promoters who
have defaulted. Some promoters have been declared insolvent. Some promoters have been
debarred by SEBI. Some promoters have been debarred under the Companies Act. Some are
wilful defaulters. = Now there is a difference between a commercial debtor and a wilful
defaulter. A wilful defaulter is a person who misrepresented and took the money or diverted
the money. 3% FUA H I aH BOFdist s H fFdy &1 Tdh@e g7 § o9
fSaeelsT aXd g1 What do you do with promoters who are themselves responsible for these
NPAs, that 1s clause C. Therefore, clause C says that IEGIG] 'CflaT:." ar ATA-IIBI AT TS
IATAT §, el FAT MM, T YT 3EEI0T of olfoiv| AT Nfaw F A a3 AT &, Fus
mﬁwﬁmzﬁaﬁﬁ,iﬁwmﬁﬁﬁwmml 38% THCH g, 9T FARK
3reen, @leem 3R favg R H HegHT T§ ¢ & o HiscH § I §W Few od §, afe
Sder s har g, s After all water fall mechanism is a process by which every

creditor takes his haircut and there is an equitable distribution in the case of dissolution. In

the case of resolution also, they may take some haircut. So, what will happen? The creditors
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will take a haircut. The banks will take a haircut. The unsecured creditors will take a
haircut. The workmen will take a haircut and the man who created the insolvency pays a
fraction of the amount and comes back into management.  So, nothing changes in the
company. The same man manages the company except that the creditors become a little

poorer. Should we allow that to continue?

Now various arguments are being given that if you declare this creditor ineligible, then
bidders would not come up. If the bid is not adequate, the Committee of Creditors will reject

the bid. They have the power. That is the amendment we are introducing.

There are countries in the world which allow defaulting creditor also to bid. But we
have to take a conscious decision. We are not saying that you are debarred for ever. We are
not saying that you pay the entire amount. If he owes Rs. 10,000 crore and the interest is Rs.
2000 crore, if he pays the interest part and makes the account operationable. JTE g Fdel
OISl © &, ol 98 &Y Hahdl gl. So, we are not debarring him. We are saying that you at
least pay the interest and make it an operational account. If a man says that I made this
account non-performing; I have not paid the principal; I will not even pay the interest but at a
fraction of the price I want to come back into management. Should this Parliament then have
a law that this man is allowed to do so or not? The overwhelming view, as expressed by the
Members, is that he should not be allowed. This was a gap which was there in the original
Bill and by bringing in 29(a) we have tried to fill in that gap. That is the objective. In order
that this provision must apply to all existing cases of resolution which are pending, that is the
case for urgency. If we had not done this, then all such defaulters would have rejoiced because
they would have merrily walked back into these companies by paying only a fraction of these
amounts. That is something which besides being commercially imprudent would also be morally

unacceptable. That is the real rationale behind this particular Bill.

Madam Speaker. I commend this Bill to this hon. House for approval.

SHRI N.K. PREMACHANDRAN (KOLLAM): Madam Speaker, thank you for giving me this
opportunity.  The clarification of the hon. Finance Minister regarding the issuance of the
Ordinance is still not clear. It is because the ineligibility criterion for insolvency applicants will

be there. There will be two classes of insolvency applicants because even the Ordinance was

41/44



12/4/2018

promulgated on 23' November, 2017 and so prior to 23" November, 2017 there was a class

of insolvency applicants, may be ineligible for being an insolvency applicant. So, such a

classification is there. Even after the promulgation of the Ordinance on 23™ November also
those two classes of insolvency applicants will be there. So, we are posing this question

because in the month of November the Session was not convened and that is not because of

the fault of the Members of this House...(interruptions) This is retrospective only from 231
November, 2017 because that is the date on which the Ordinance to this effect was

promulgated and the provisions of this Act will also come into force from that date only.

The second point that I would like to make is about the pending proceedings. The hon.
Minister rightly mentioned that according to clause 25(a) all the pending applications will
become retrospectively become applicable. Applicants who come under the ineligibility criteria
cannot be further proceeded against as per the amended provisions. That is why my case is
this. Even if the argument of the hon. Minister for promulgation of the Ordinance were to be
accepted for the sake of argument, even then the position is not clear. It is because these two
aspects are still there — one is about the new amendment according to which all the
proceedings, though pending before the adjudicating authority and if the person belongs to non-

ineligibility criteria applicant, then he cannot be further proceeded against and so he will not

be able to get the benefit. Two, it is applicable only from 234 November, 2017.

Madam, I do agree on the issue of the GST. Though I gave a Resolution for disapproval
of that Ordinance, we were in support of the GST (Compensation) Bill. Here, I would like to

seek the protection of the Chair.

Another Ordinance had come up regarding bamboo. Madam, you were not there at that
time. The definition of ‘bamboo’ was taken away from the definition of ‘tree’ for which
also an Ordinance was promulgated. At least, it can be substantiated with reasoning. In order
to remove the term ‘bamboo’ from the definition of ‘tree’ an Ordinance was promulgated.

What is the justification and what is the emergency? Nothing could be substantiated for this.

Even the President of India, even the hon. Prime Minister and all the Ministers are

always talking about debate, discussion and dissent.
HON. SPEAKER: So, are you moving it?

SHRI N.K. PREMACHANDRAN : Madam, I am concluding. My point is, kindly avoid

promulgation of Ordinances and it is better to come before the House with a fresh Bill. Since
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the hon. Minister has given a satisfactory reply, I am not moving my Resolution.

HON. SPEAKER: Is it the pleasure of the House that the Statutory Resolution moved by Shri

N.K. Premachandran be withdrawn?
SEVERAL HON. MEMBERS: Yes.

The Resolution was, by leave, withdrawn.

HON. SPEAKER: The question is:

“That the Bill to amend the Insolvency and Bankruptcy Code, 2016, be taken into
consideration.”

The motion was adopted.
HON. SPEAKER: The House shall now take up clause by clause consideration of the Bill.
The question is:
“That clauses 2 to 10 stand part of the Bill.”
The motion was adopted.
Clauses 2 to 10 were added to the Bill.

Clause 1, the Enacting Formula and the Long Title were added to the Bill.

HON. SPEAKER: The hon. Minister may move that the Bill be passed.
SHRI ARUN JAITLEY: I beg to move:

“That the Bill be passed.”
HON. SPEAKER: The question is:

“That the Bill be passed.”
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The motion was adopted.
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