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LEGISLATIVE ASSEMBLY.
Baturday, 26tk Marck, 1931,

The Assembly met in the Assembly Chamber at Eleven of the Clock. The
Honourable the President was in the Chair. '

MESSAGE FROM HIS EXCELLENCY THE VICEROY.

The Honourable the President : I have received a Message from His
Excellency the Governor General :

‘In pursuance of sub-section (3) of section 63 of the Government of India
Act, I. Fredsrick John Napier, Baron Chelmaford. Rereby require the attendance
of Members of the Legislative Assembly tn the Chamber at the Imperial
Secretariat at 9 O’clock in the morning on Tuesday, the 20tk Marck, 1921.

(Sd) CHELMSFORD,
Governor General.’

STATEMENT LAID ON THE TABLE.

The Honourable Mr. W. M. Hailey : Sir, I beg to lay on the table a
statement showing the details of the revised estimate under the head 47—
Miscellaneous of the cost of the visit of His Royal Highness the Duke of
Connaught.

Statement showing the details of the revised as%,nte wnder the head 47—
Miscollaneous of the cost vf the visit of His Royal Highness the Duke of
Connaught,

1. Cost of offsers and establishments in attendance on His
Royal Highness and of His Royal Highness's tour apart
from actual oost of transportation . . . . 4,165,640

2. Transportation charges . . . . . e '+ 400723
8. Cost of accommodating and entertaining His Royal Highness

in D(‘lhi . . . . 3 . 5,82;431

4. Cost of ceremonies, etc., in Delhi : )
Cumps . . . . . 7,35.500
Communioation . . . 2,686,000
Whater supply . . . . 2,00,000
Eloctric lighting . . . 4,40,000
Decnrations . 1,67,000

Public functions . . 5,483,000
Banitation and Conservancy

Tools and Plant . . .
Establishment . , . .

Miscellaneous . . .

e ® 8 6 o o 8 o o
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g

£

| 1,48,500

® 8 ¢ o o o 0 e 0. @

91,20,000

, , , 45.18,704
Deduct—Anticipated savings (under item 4) . . 8,66,794"

Net total . 41,638,000

Norr.—~Tha nbave i & gross ostimate. Recoveries to the extent of RMTS,OOO ate
expacted to bo mago ultimately, reducing the net cost to approximately R27,00,000. Most of
these recoveries will be made under the first tive items under 4 above. -

( 1583 ) A



-

. -
1584 LEGISLATIVE ASSEMDLY. [26rn Marcn 1921,

RESOLUTION RE CODIFICATION OF HINDU LAW,

Mr. K. G. Bagde: Sir, I have the honour to move the following Reso-
lution which stands in my name, and which runs thus :

* This Assembly vecommends to the Governor General in Council that he may be
pleased to np]immt a committes to consider the question of the eodifieation of Hindu Law
and, if possible, to prepare n draft Code for submission to the Indian Legislature,’

This Resolution consists of two parts. By the fird part, T request the
Government to refer the question of codification of Hindu Law to a committee.
Those of my Honourable friends here, who are familiar with law, can easily
realise the importance of codification in the development of law.  But to bring
this importance to the notice of other Honourable Members, 1 think it s
necessary that 1 should sav a few words.  All civilized conntries have reeog-
nised and adopted codification as a means of developing and reforming law.  In
almost all such countries the desive for codifying law seems to synchronise
with the awakening of national feeling.  To take a conerete ease, we find that,
up to the year 1565, there was no lcgislutinn of a strictly madern charcter in
Ja.p'm. It was only after this time that steps were tiken tnpmnmlg.Lh-
national law.  The permd of some years before and after the year 156S is very
important from an international pmnt of view in History of that country. In
that period political dangers of immense magnitude threatened the national
liberties of Japan. But Japan faced this danger most taotfully, and finally it
emerged ko successful as to rank one of the leading nations of the world.
The era of Feudalism in Japan closed in the year 1568 and linperial supre-
macy was re-established®  Since this re-establishment of Impenal suptemacy,
attempts were made in every direction for national progress. The whole
country was struggling and t'lamunrunr for national unity.  National unity
could not be secured without unity of law and for unity of law codifiention
was necessary. It was this realization of the im portance of codification as a
potent means for fostering national unity that made Japan to adopt
it, and hence we find tlmt the years from 1868 to 1599 form an era
of extensive legislative activities in that country. 1 selected the cnse
of Japan, partic ularl\ because it is an  easternly nation quite dissimilar
in its history, national temperament, and habits from other nations under the
direct mﬂncncc of the Christian civilization. In cases of other nations, we
find similar pcrmds of codification following close upon nationnl awnkening.
Germany began its national legislation about the year 1848. Italy pmmu]gnt-
ed its Civil Code in 837, Pm'l;ugu.l in 1867 and Spain in 1887. Like
legislative eras can he marked out in the history of other countries.

1 give the above details only to bring to the notice of this ITonourable
Housv "the importance of codification in general from a national point of view.

T do not mean to say that the queutmn of codification which I am goingz to
disenss before this Tlouse 1s alike in its nature, extent or subject-matter to
the cases mentioned ahove,

Having thus shown the universal adoption of codification, I shall proceed
to mention some of its advantages. In the infancy of ma.nkmd we find no sort
of legislature ; as one eminent jurist has rightly remarked :

* Law has senrcely reachad the footing of custom it ix rather a habit—it is in the air.’

1t is with the growth of society that relations of men grow more and
more complicated and then comes into existence the system of law to regulate
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some of these relations. Now it is n:cessary that the law governing any
particular people must be definite and capable of bzing known by the persons
whose rights and duties it det:rmines. Tha2se principles were recognised from
the earliest times, and we have Code of Hammurabi as old as more than 4,000
years. Looked at from these two points of view, namely, deliniteness and
«cognisability, as Bentham calls it, we find case law very unsatisfactory.
Case law deals with particulsr cases, and hence it does not provide for different
kinds of facts. Thus we tind that case law lacks security for completeness.

Another defoct of this branch of law is that it does not prevent co-ordinate
and conflicting decisions standing side by side for an indefinite time and thus
frovides very imperfect security for consistency. It still has another defect.

t is intelligible and aceessible only to experts. Now, though these defects
cannot be removed completely, yet codidcation js the only remedy by which
these faults are minimized to a great extent. Codes bring the law on a
particular subject within a definite compass, and make it accessible to almost
everybody. 1t gives general principles by reference to which particular
questions may be decided.

Onc more great advance has been made in modern times. Law has
always lagged behind society. In former times it was very difficult to
introduce changes by which law can Be brought up to date. But now we aee
that all civili<ed countries are possessed of legislatures representing all the
important classes of the people. Through this machinery legal reforms can
be introduced from time to ime to meet the noeds of society. Thus it saves
law from being too rigid and inconvenient, and hence we see that various
statutes are amended or revised after a few years to provide such new rules
of law as might be required by new interests and new circumstances in the
progress of socioty. Any enactment hardly lasts for more than 10 or 12
years on modern statute books, when it is either improved or corrected at
those points at which experience.has shown that it required improvement
or correction. '

So far I have dealt with the importance and advantages of codification in .

'ﬁ:neml. Taking into consideration the very unsatisfactory condition of

indu Law at present, I think it necessary to resort to codification for remov-
ing its defects. The greatest defect of this law is its uncertainty. There are
numerous commentators on the old Shastric texts. The most important of
these are (1) Vidnaneshwara and (2) Jeemutwahan. But there are numerous
others rome of whom are regarded as chief authority in some part of the.
country- and not in others. Thus we have nearly six different schoolg of
Hindu Law.

When we think about the shortcomings of this law, we find the following
defocts. The first is, that on various important points there is a difference
of opinion among the judges not only of the different High Courts but also
among the judges of the same High Court. As I do not wish to take up
muoh time of this House by going into particular details, I only shall mention
such defects. :

The next defect can be best expressed in the words of Sir W. C, Petheram :

It is strange, ’

He says :

‘that even now, when the best informed among the Hindus have written books in

. English to tell us what their customs are, English judges anpear to think that these men
do not know what their customs are, or knbw what their own language means.’

A2
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In this connection it is very interesting to read the case law with regard
to the right of succession to the property of & woman governed by the-
Mayukha sthool who dies without leaving any issue.

In certain cases, the highest court has pronounced decisions which are not
in strict accordance with the texts. The case of the validity of the adoption
-of the only son is to the point.

Another case of confusion "ém from the different interpretations of the
same authoritative texts of Hindu Law.

In certain places, it is found that the standard treatises on Hindu Law
define a principle, and give only a limited number of examples. This defect is
conspicuous in respect vf Law of Succession. This defect can be removed
only by pushing such principle to its logical conclusions, .

All these defects bave rendered -the condition of Hindu Law very un-
satisfactory. There is uncertainty regarding many points. Perhaps we shall
have to wait for centuries to see these points going ﬁoefove the Final Coart and
decided by it. Thus we cannot depend upon case law. The only course left
open for us is to remove these defects and pitfalls of law by having recourse
to codification. « : <

" There are certain objections that may be u inst my proposal. It
may be alleged that the task is very difficult. r?dd:g:ay, it is ucl:: eE:;al But
at the same time it is not impossible. The province of the present Hindu
Law is much more restricted than it was in anciént times. Law with regard
to crimes, property, contracts and many other branches haa been included in
various statutes. Hindu Fiaw at present treats of rules rding Inberitance,
Marriage, Adoption, Guardianship, Joint Family, Wills, Gifts, gebts, Aliena-
tions and Maintenance, ete. Some of these sub-heads are also affected by
Acts like Hindu Wills Act, the Probate and Adminirtration Act, the Married
Women’s Property Act, and others. Thus it will be seen that its sphere has
been restrictarF: good deal.

There were certain attempts made to prepare digests of the rules of Hindu
Law. But they did not succeed. Ido not wish to treat these attempts in
detail. Such attempts were dictated by administrative exigencies. However
difficult the task might have awmred in former times, we are confident that
it is capable of achievement. e have the good fortune to have among us an
eminent legal scholar who bas already done good work in this direction. I
refer to my Honourable friend, Dr. Gour. hose who have seen his Hindun
Code might easily be convinced of the practicability of the task.

. 1 have already made it clear that by codification alone the existing short-
comings can be removed. There is another aspect of the case why we should
urge for codification. Whatever might have been the causes befare, now at
least we must not be content with the slow reform effected by decisions of
judges who are mostly. non-Indians and sitting at a distance of thonsands of
miles from us.

While making these remarks I donot forget that our thanks are due to all
those British judges and writers on Hindu Law who have taken great paius to
gtudy and expound it. We have to admit that one of our best books in Hindu
Law is from the pen of an English Jurist. .

The sal 1 have made is & very modest one. I only proposea
oommittg:.o Pci have not defined its oqmposition with a view yt.o eave the



OODIFICATION OF HINDU LAW. 1687

matter entirely to the discretion of the Government. There are, however,
some communities which are not strictly Hindu, but which are governed by
Hindu Law, such as the Jaing, the Sikhs and others.

I hope that due arrangements will be made to allow such communities to
put their representatives on this.committee.

My proposal is modest from another point of view. The question of
reforming certain rules of Hindu Law has been agitated through the press.
A few days ago, 1 saw a letter, published in a newspaper under the name of
my Honourable friend, Mr. Seshagiri Ayyar. Though this be so, I do not
wish to go further than asking for codification as I think it will remove many
shortcomings in our law. There has been partial coditication of many
branches of law in British India. This process of codification began about the
year 1834 and it still continues. Though some portions of the law have been
modernised by this process, the personal law of the Hindus and Mahomedans
is allowed to remain untouched. This non-interference in matters of religious
and personal laws was dictated by policy. It was realised from very early
times of British rule in India that any legislative interference in the religions
and customs of the people would involve grave political consequences. In
what is known as the pEm of Warren Hastings of the year 1772, it was
ordained that : .

‘Inall suits regarding inheritance, marriage, caste, and other religious usages or

institutions the laws of the Koran with respect to Mahomedans and those of the Shaster
with reupect to Gentoos, shall be invariably adbered to.*

T was confounded with regard to the meaning of the word ‘ Gentoo’, and
among authors also I found that there was a similar confusion with regard to
its origin and meaning. Some say that the word ‘ Gentoo’ was derived from
the Sanskrit word ‘ jantoo > which means an animal in general. Others say, that
it was derived from the Portuguese word ¢ gentis ° meaning a gentile or heathen.
Whatever that may be, the gortuguene called us Hindus as Gentoos in pur-
suance of the practive of other people, I mean the conquerors of India, who.
always spoke about the Indians in not very respectable terms.

Now, this line of least resistance adopted by our Government has still
‘been continued, and the social fabric of Indian communities is left undis-
turbed as much as possible. The proposal that I make does not in any way
go against this policy of Government. I do not prbpose any change or
innovation of any sort. I only wish to have the existing Hindu Law to be
codified as it is, so that many defects arising from its present unsatisfactory
condition might be removed. I know that the task is of great dimensions.
It will require some years before it is accomplished. But we must make a
beginning. The earlier we make it, the better for the communities concerned.
The principle should be accepted by Government, and with that view the
present Resolution is introducecf. There is not the least reason for Government
to hesitate to accept the principle of the Resolution, as it goes in no way
against their policy in the past. The new era of political reforms has given
-us legislature representing the various classes of the people in the land, and
hence this august House, I think, is pre-eminently fitted to undertake the
question. I, therefore, request the nourable I\Iembars of this House to
-support the Resolution,

Mr. T. V. SBeshagiri il{yyur: Sir, I rise at once, as reference was
mmade by the Honourable Mover to me and to & letter which I have written
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to the papers, mostly to tbe legal journals, regarding the mecessity for
legislation respecting matters of Hindu Law, gir, the learned Mover has
referred to the task as being a very difficult one. I think he would be
justified in eaying that it is almort an Hercnlean task. It isa very difficult
task, and, ss I prop in the few )‘ema.rkn that I shall make, to indicate
the lines which the Government might pursue without any difficulty, L
think I am justified in making my remarks at this early stage.

Sir, the question of Hindu Law, like other questions connected with
Hindus, presents & phase of arrested development. In the old days, there-
were Smritis which from time to time were changed by writers who made:
the law of the Hindus quite abreast of the times they lived in. Then came
a time when there were commentaries upon these Smritis. These com-
mentators, although they profesred to give the intention of the Smriti
writers, as a matter of fact, introduced into their commentaries their views
regarding the customs which were prevalent in their days, and thus they
oontribuied to the development of Hindu Law. Later on, came a period wl.en
decisions of courtw tried, to some extent, to help to improve Hindu Law. "But
I must say that the attgmpts made by courts to assist in its development
rather proved & hindrance than a help to the development of Hindu law,
Now, Sir, for a long period there has been this stagnation in regard .
to Hindu Law. No attempt has been made for a considerable pericd to-
tackle with the problems of Hindu Law. I must point out, it is neither com-
plimentary to our intelligence nor to the ancient civilisation which we profess
to have inherited that we should for such a long time have left the Law in the
unsatisfactory state in which we find it. Now that we are told that we are
representing the people in this Assembly, I think the time has come when we-
sbould make some endeavour to codify or legislate in regard to Hindu Law
matters. ‘

Sir, I bave pointed ont to the Assembly, not as a lawyer, but as a lay-
man, the necessity for codifying Hindu Law. I began by saying that there-
are & large number of Smritis which are supposed to lay down the Hindu Law
for us. The difficulty for the lawyer, the difficulty for the judge, and for the
litigant is, which of these 8mritis should have greater weight than the others ?
Then comes the question which of the commentaries should be given more
prominence than the,others. All these are difficulties which have been con-
fronting the judges and lawyers for a considerable period. Only the other-
day, I think it was the day before festerday, I was reading in & Jegal journal
which was rent to me from Madras, a very peculiar position which confronted
two of the learned Judges of the Mudras High Court. The question was
whether a disciple of a Sudra sanyasi can inberit the property of that sanyasi.
The learned Judges had to consider whether the text of Mitaksbara which
deals with the inheritance of the property of gurus is obsolete “or not, and the
learned Judges came to the conclusion that it is not obsolete. Now there are
a large number of such questions. Judges have very often to consider as to
whether a particular text of Hindu Law which is to be found in the Smritis of’
Manu or Narada, is obsolete or still in force, and then, Sir, there is- the:
question whether a particular text is mandatory or only directory, and then
we bave another difg:ulty o8 to whether's particular enumeration in a text is
illustrative or exbaustive. 1 bave 'had to adminirter justice and was always:
confronted with such difficulties, and I think if I can say that of a person
who is & Hindu and who bas read some of the ancient Smntis texts, finds these-

r
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difficulties, you can imagine, Sir, what the difficulties of European judges
would be in regard to such matters. Therefore, it is time, and very high time
that we made wome attempt to codify Hindu law so that persons who have to
administer it, persons who have to argue it and persons who suffer under this
dntolerable state of the law may know something defivitz as regards that law.

Sir, my Honourable friend has pointed out that legislation has been
attempted in various civilised countries and he was good enough to point to the
example of Japan in this matter. Sir, it is very easy, so far as Japan is
concerned, to codify. It is & homogenous country ; there are no differences
as we find in this country, and, therefore, there is not the same difficulty which
confronts the legislature in a country like Japan as yoy find here. But here,
8ir, we have endless varieties of Hindu law. The I(in&u law which is observed
in Madrus is not the Hindu law which is observed in Bombay and, if we take
Bengal, we find two schools, one the Dayabhaga and the other the Mitakshara
which is administered by the same Judges in Bengal. Consequently, you will
find great difficulty in codifying. The example of Japan will not be of much
assistance to us, .

Sir, my object in rising at once after the Mover of this Resolution is, that
I may be in a position to indicate tothe Honourable the Law Member the
mode or the direction in which the assistance of Government may be given
for this purpose. Sir, there are three courses open in order to et right the
resent unratisfactory state of the Hindu law. The first is to appoint a large
E‘Ommissiou composed of persons who are acquainted with Hindu law. That,
I believe, Sir, would be no doubt a satisfactory one, but, unfortunately, it
would mean considerable expense and Mr. Hailey, who has taken the trouble
to come here on this occasion and has been listening somewhat intently to
what 1 have been saying, may not be able to find the funds for this purpose
this year, or the next year or the year after. It will undoubtedly take a Emg
time to get 8 Commission to go round the country to collect opinions and to
submit to the Government the conelusions they have come to. Moreover, it
will take an enormous length of time todo it. and further, Sir, it is not possible
for a Commission appointed by this Assembly to deal satisfactorily with the
various systems of law in the varions Presidencies. If Commissions are to be
issued, those Commissions must be issued by the various Local Governments.
A Commission from Bengal, a Commission from Bombay and a Commission
from Madras. We-have to consider the various states of the Hindu law in
those Presidencies. and probably this Assembly may be in a position after-
wards to appoint a small Committce to examine the opinions thus gathered.
Therefore Sir, I think the idea of having a Commission to go round the
country at this present stage is not a practical one so far as I can see.

A second course is to allow private persons to introduce Bills to codify the
Hindu law. 8ir, if I make a few®personal remarks about myself, I hope
you will pardon me for doing so ; T may ray, that I c¢ame to this Assembly
mainly with a view to give my assistance in the matter of codifving Hindu
law, although it is for that purpose I came here. 8ir, you have found none
the less that the war horse is not dead in me and that wherever there are
other questions coming up, I tried to cdtch your eye and to interpose in -the
discussions as often as anybody else. But, Sir, the main purpose which led
me from Madras to Delhi is to see that Hindu law is codified, and, if I am
not satisfied that any such attempt can be made in this Assembly, I might

Ll
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not consider myeelf justified in intruding my presence any longer on you.-
The main object of my life, after a fairly full public career, in coming over to
Delhbi is t+ see that this unfortunate state of Hindu law is rectitied, and if ] am
unfortunately led to think that that cannot be done, then, 8ir, I may perbaps
mir good-bye to this Assembly altogether. Now, 8ir, I hope the .-\nsemb]{y
will pardon me for having said so much about myself. Sir, there are difficulties
in the way of private legislation. One difficulty is this: 1 asked you very
early in this session whether Bills took srecedenoe over Resolutions, and you, Sir,
with your impartiality and with your desire to hear a large number of people on
Resolutions were goox{enough to tell me that under the existing law Bills would
have no precedence over' Resolutions and that we would have to ballot for
Bills as well as for Resolutions I may say, Sir. that I am neither favoured
!3' the gods nor favoured by the ballot. On three occasions I tried my band.

n the first occasion 1 was seventh on the list : on the second occasion 1 was
eleventh on the list ; and on the third occasion 1 was seventeenth on the list.
That shows that T am not very much favoured by the ballot box. Under
those circumstances the only course is to ask the (overnment to allow me to
bring in my Bills if 1 wanted to legislate upon Hindu law, and I am not
quite sure that I will bave, as I said, the favour of the gods in regard to this
matter; there will be other people who will claim the rame indulgence,
Therefore, Sir, the difficulty of private legislation is very great.

. A third course, and an intermediate course, is this and this is the course
which I recommend to the consideration of the Honourable the Luw Member.
1 suggest that at the end of each session a ¢mall Committee may be appointed
for the purpose of considering whatare the most urgent matters which require
codification, to take up thore subjects which offer the least possible resistance,
the Committee will advise the Government on the particuiar matters which
should be taken up for legislation at the next ression. It will have this
advantage A Bill will be drafted; it will at once be published in the Gazette
of India and opinion will be elicited from the High Courts and from various
bodies immediately, whereas that cannot be done in the case of a private Bill.
1f it goes out with the imprint of Government approval it will soon get -the
opinions of the various persons interested and it will be passed into law as early
as possible... Therefore, Sir, I would suggest to the Honourable the Law
Member that he should at the end of each rerrion appoint & small Committee —
it need not be the rame Committee each time to advise him as to the particular
matters which, without in the least provoking public opinion or in the least
prejudicing orthodox opinion, can be taken up for legislation.

Sir, I do not think there is anything more to be said on this question.
As I said, the state of the Hindu law is not v-ry complimentary to the educa-
tion which we have received and to the civilisation with which we have come
in contact. It is absolutely necessary, ga order that this matter should be
set right, that some steps rhould be taken,wnd, in my opinion the last of the
courses which I have recommended to the consideration of the Honourable tha
Law Member seems to be the most f-asible one and one which, if followed,
would to.a certain extent set right theabuses which we find.in connection with
Hindu law. .

Dr H. 8. Gour: Sir, after the very flattering reference to my Hindu
Code it is supererogatory on my part to say, that 1 heartily support the Resolu-
tion. The three questions which arise in this connection, are:
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First, should we have any code at all? And the second question is, is it
possible to codify Hindu law? And the third question is, what should be the
nature of thi=-Code ? Now, Sir, it is too late in the day toaueﬂtion or dispute
the vdlue of a code. Its advantages are world-wide and well-known. A code
makes the law certain ; it makes it simple and it makes it uniform. The only
disadvantage which is rometimes spoken of as attaching to a code is its
rigidity ; but that rigidity should no longer stand in the way of a code when-
we have the Legislative Assembly with its argus eyes ever watehing the course
of legislation in this country. The questi on, therefore, about the utility of a
code need not detain us. '

The next question and the question npon which my Honourable friend,
M. Scshagiri Ayyar has discoursed .this morning is the question about the
possibility of a cm{e. Now, Sir, I cannot for a moment doubt that we can
codify the whole body of Hindu law. As to how far that Code will meet the
requirements of the various schools, communities and localities is a question
which has to be put to the test of time. I am quite aware of the difficulties
which have been raised in times past to the codification of Hindu law.
Various efforts have heen made during the last century for the purpose of
codifying Hindu law ; and I also feel that these efforts have not been as
successful as they might have been. But the mere fact that effort after effort
has been made for the purpose of codifying Hindu law is the best argument
that you can bave in favour of codification. The Honourable Mr. Sesbagiri
Ayyar has pointed out, that in the various castes and commaunities, and in the
various localities of this country there are various local laws. But if he will
examine the underlying principles of these castes, communities and localities,
he will find that there is 4 substratum of uniform, unvarying, clearly enunciated
principle, and it is upon that principle that Hindu society hangs together ; and
that, I submit, constitutes the frame work of a Hindu code. I feel, 8ir, that
the difficulties of codification loom large to those people who have not really
tackled with the problem. I myself for the last 25 years was a victim to that
fear, that Hindu law, sacrosanct as it is, with its innumerable divergences, its
innumerable conflicts in texts, its conflicting interpretations, and the judicial
dicta which added to the confusion, was far too diffuse for codification. But
when I took up the work I found the work extremely interesting and I have
attempted to codify the whole of Hindu law in 290 sections; and the fact
that 1t is now used as & good working code by the legal public in this country
is, &t any rate, some justification for making a venture ofP the kind proposed
by the Honourable Mover. T am aware of its imperfections, and it is because
I am aware of its imperfections that I rise to support this Resolution.

Now, Sir, two questions arise in connection with the codification of Hindu
law. Shall it be a mandatory code or shall it be merely a declaratory code ?
If it is to be a mandatory code, then I quite agree with the Honourable
Mr. Seshagiri Ayyar that a commission will have to go to all parts of India for
the purpose of ascortaining what is the existing Jaw and what is the law which
they want. Because in that case the logislature will legislate not only upon what
is the law but it will legislate upon what ought to he the law. But the difficulties
*which this course presents do not avise if the legislature were merely to enact
a declaratory code, & code of what is at present the prevailing law. That, I
submit, need not present any difficultier ; and a very small committee costing
a figure, which will certainly not alarm the Honourable the Finance Member, .
should suffice to place such a code on the statute book. Butif a more
ambitious scheme is launched and this Assgmbly was to decide that we should

-
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have a complete, perfect and up-to-date code of not ogly what is the law but
what ought to be the law, then I certainly think that the difficulties are
greater and the cost of legialation will proportionately increase. These are the
two alternsatives which I present to the Honourable {he Law Member.” 1 am
for once in favowr of a simple declaratory code which should enunciate the-
leading principles of Hindu law as they are administered by the courts to-day.

Now, Sir, if such a code, a declaratory code, is enacted, it will be the
ground-work for the future legislator and in better times we might be able to-
appoint a more ambitious committee for the purpose of overhauling the whole
of Hindu law and bringing it up to date. That we have sufficient materials
for such a declaratory eode, as I commend to the attention of this House, 1 bave
no doubt ; and I therefore submit, that neither the question of time nor the
question of expense should delay the movement in favour of a declaratory code.
Now, Sir, it has been said, and said with a great deal of truth, that the
progress of Hindu society is arrested for want of a code. And the Honour-
able Mover has pointed out that the Judges, both Indian and European,
have the greatest difficulty in administering the Hindu law, Asa matter of
fact, there is no guestion of Hindu law upon which the very best Sanskritists
and the most profound lawyers do not feel some doubt. Such is the uncer-
taiuty of Hindu law, an uncertaioty born of the following facts: first of all,
the whole of Hindu law is embedded in an unknown tongue ; in the second
place, we are not in a position to obtain ah authentic version, s true version
of the text to which that law relates ; in the third place, we have a number of
conflicting commentaries placing different interpretatiops upon the same
word and the same aphorism; and lastly, these aphorisms were written at a
time and for a society which has long since ceased to exist. From the days
of Manu, some two thousand years before Christ, when the first code of
Hindu law was promulgated, the l)a.ter commentators have rested content by
fastening meanings upon - the original texts to suit the altered conditions of
the society in which they lived, and the result has been that the true meaning
of the original texts has in course of time been wrested from its normal
meaning and sense; and the interpretation of Hindu law at the present day
is a bighly technical art known only to the few, and 1 doubt even if it 1s
known to a very few. But Hindu law, as it was originally enacted, was
intended to meet the requirements of a simEle pastoral life. Bociety has
grown: anl b2:om2 more complicated, and with the growth of society and the
growth of the numerous problems which the modern conditions of society
bring, Hindu law findsitseli totally and wholly inadequate to deal with the
conflicting claims and the conflicting rights of persons and people.

The result has been that English Judgesand Indian Judges have to oke out
this bald statamont of law with what is known as justice equity and good con-
science, and these judicial dicta which have been added to the written texts and
now constitute the juris corpus in this country form a considerable portion of
thelaw as it is administered at the present day. In other words, while the law
is defective, Judges have to administer law according to the dictates of justice,
equity and good conscience, and they have unconsciously sometimes, and
consetously at otier times, to supplement that law by what they conceive and
consider to be the right Iaw and in doing so they assume a jurisdiction of necessity
which rightly belongs to the truly appointed and accredited Indian Legisla-
ture. I submit that this state of Hindn law is far from satigfactory. It can
never be consistent, it can never be uniform and it can never be exhaustive.
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Individual cases are decided and these cases are overruled or ~distinguished
as soon as subsequent cgses arise, and it is found that the enunciation of
principle in a particular case requires qualification or modification. I submit,
therefore, this indirect method of judicial legislation which is going on and
must go on in the absence of a Hindu code must be put a stop to by this
Assembly deciding here and .now that Hindu law sball be codified in one of the.
two ways I suggest in which codification is possible. I submit, Sir, that as
there are no practical difficulties for the immediate enactment of a declaratory
code, the Honourable the Law MenfBer should accept this Resolution, and
I bave no doubt that he will find that a very small committee of the nature
suggested by the Honourable Mr. Seshagiri Ayyar would suffice for that
purpose.

Rai Bahadur Pandit J. L. Bhargava: Sir, thongh in the Punjab
custom is the primary rule of decision In matters relating to succession,
special property of fem.les, betrothal, marriage, adoption, guardianship and
certuin other matters laid down in section 5 of the Punjab Laws Act, yet no
custom is to be presumed to exist, but it is to be established like any other
question of fact e\cept in cases in  which there bave been judicial prohounce-
ments of the highest courts in certain matters reluting to agricultural tribes.
As regards non-agricultural tribes resident in towns, the initial presumption
is, that they are governed by .Hindu law. 1n the case of ugricultural classes
also, if no custom is found to exist, a Hindu canalwiys fall back upon his
personal law. Therefore, the Punjab is as much interested in the codification
of Hindu law us any other province. In the Punjab. Mitakshara or the
Benares School is generally fo*lom'd, and in order to {ind a correct principle
governing a particular case, resort is always had to the judicial pronouncements
made by the various High Courts, and they are sometimes very oconflicting.
In order to secure uniformity and to remove this uncertainty, it is highly
desivable that there should be a code complete in itself so far as it can go, so.
that it may guide the litigant public, the counsel and the Judges who have
to deal with Hindu law. With these few words, I support the Resolution
which is now before the Assembly. :

Babu J. N, Mukherjea: Sir, if in course of what 1 may have to say on
this very important subject, it seems to this House that there is a jarring note-
upon a possible unanimity of the House, I shall ask the indulgence of the

ouse to bear with me on 4 point of such vital importance. Sir, there cannot
be any doubt that if on a point like this codification was possible, every one
would feel eager for a result like that. But in considering the point, we must
not treat the question as one of first impression, but as one which has a long
history attached to it. 1 mean to say, that the Hindu law to-day as it is
interpreted by the RHritish courts is 3 growth, and to say that there has been
in the present instance an arrested development will not be correctly represent-.
ing the exact situation. Now my submission is, that vou cannot in a matter
like this, write on a clean slate, as it were. There arc religious and social
susceptibilities to be considered, and we must note that the administrative
experience which the British Government has gained has led it to follow the

resent course. Let us see, what will be the immediate effect of codification
in the present instance, apart from the question of the difficulties that we shall

_have to face in conmection with it. Now, what are the sources of Hindu

Law? We find that they are based upon the sacred writings of the Hindus;
and the commentaries upon them, though they purport to differ on certain.

.
»
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ints, all agree in assuming that shere is o common-basis for their line of
wterpretation, though they might differently interpret the same text. Sir,
if a body which does not exactly represent the Hindu community were to
legislate upou the subjeot and to pass a Code and called that a declaratory
Act laying down what the Hindu law is, what would be the effect of that
on the situation? Will that Act nullify all the fundamental or basic principles
which are to be found in the religious books of the Hindus as forming the

round-work of their laws? Will this House taxe upon itself to say, * hereb
Manu is repealed, hereby Yajnavalkya is repealed, hereby this  ouse repea
Mitakshara’? Will such a course be proper or’ feasible? Such being the
case, I hope this House will not make up its mind to go in for a big under-

ting like the one proposed and create a regular hornet’s nest about it.

It cannot take such a course. The statutes of Parliament have
laid down that the Hindus shall have their own law so far as these
questions are concerned and that the Muhammadans shall have their own
personal laws. What would be the feeling of my Mubammadan brethren
if we said ‘your laws were written many many years ago, let us codify the
laws laid down in the Koran or in the Hadeesh’? .

Mr. Amjad Ali: The Koran is not the same.
"Babu J. N.. Mukherjea : But suppose people sail that? Would you

tolerate it for one moment ?

Mr. Amjad Ali: We do not suppose it for one moment.

Babu J. N. Mukherjea: Well, a large body of people among the Hindu
population are imbned with a feeling like that evin by my Honourable
friend. If we cannot repeal certain sections of the Vedas and Smritis, what will
be the value then of the Code? Now, various books on Hindu law have been
written, such as Sir Ernest Trevelyan’s book, and my Honourable friend,
Dr. Gour’s book, where precepts in the form of principles have been laid
down. They are deductions of principles from decided cases, and in many of
the principles enunciated, the words used by the Judicial Committee or by the
High Court of India have been put down. If you wanted to find the law on a
point where conflicting opinions existed, you would find in such books an exhaus-
tive statoment of the Ew' on such points. Such a statement in a book and a
statement of the law in a Code have this differencé between them thut a Code
ig presumed to be exhaustive on the point with which it deals, and therefore
the words used in & Code furnish a starting point for the decision of questions
arising in connection with fature litigation, or for the interpretation of the
law in any particular case that may come up for consideration. Therefore,
in codifying I"ﬂndu law ex bloc we have to give the go-by to all that has been
said in the religious books of the Hindas or what is to be found in the Smritis,
aund we shall have in snch event to conline ourselves entirely to the Code itself.
‘That is the ditficalty. The Cole will debar the courts from looking into the
past, from explaining the present by reference to the past, and will compel us
to follow the words of the Code as the starting point and the final word on the
subject. I depresate, what was described by my learned friend, Dr. Gour, as
the rigidity of a Code. That is the fear.

1 need not tell this House that the English common law is a matter of
#ree choice with the English people. In the earlier stages of the growth of

12 moos.
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English law, it might have been said ¢ What is the use of having common
laws ? Let us bave codified laws right through, We shall then bLnow
Erecinel_v what the law has to say on any particular point.” No doubt, statutes
ave been passed from time {o time in England, but the common law has had
its existence side by side with the statutes. Besides that, the effect of a
rigorous interpretation of the lJaw has been done away with, to some extent
at any rate, by the application of the principles. of equity. Now that we
know what the practical difficulties to be met in a matter of this kind are,
the lirst question that presents itself for consideration, as has been pointed out
by my learned friend, Mr. Seshagiri Ayyar, is, on what lines should we
proceed with a view to the solution of our difficulties ? No doubt, his sugges-
tion that we might, for the present, confine ourselves to the consideration of
small detached points and see tirst of all whether we can codify the Hindu
law on these points—seems to me to be the most feasible course to adopt.
At the very outset, we bave to face the great practical difficulty of an attempt
to make a comprehensive code dealing with all the points of Hindu law at one
and the same time. Such an undertaking will extend over a long series of
years. Whether the Honourable the Finance Member will find the money to
carry on this extensive work (it may last well over many generations to come)
is another question. That is a difficulty which has been noticed by all the
eminent speakers who have spoken on the subject. We all feel this tﬂfﬁculty
al out 1t, z‘?nﬂicu of decisions there will be in any.event. But in spite of these
difliculties of the present condition of things, people have submitted that in the
present condition of things, it is the only feasible way that the
questions that present themselves to us can be solved. It is more
satisfactory than the process suggested by the Resolution, at least, on
many points. What I would submut to this House is, that we should not be
tempted to imitate other nations, for instance Japan, as it has been pointed
out by my friend, Mr. Seshagiri Ayyar. That it is out of the question,
because there is homogeneity there, whereas here what have we got? First
of all, it will take years to find out how many classes of Hindus there are and
to what laws they subjected themselves, I am not sure on what points the
l.w will he rettled in the midst of such diversity. How many years will
necessarily elapse hefore we find something like a satisfactory solution of such a
question? Then again, a code means that we shall have a law in one place
of a uniform charactdr governing a large class of people or the whole of the
opulation of » country. For instance, all our statutes, the Evidenge Act, the
f’enal Code, or the Criminal Procedure Code are indiscriminately applied to
all. ' There is no question of religions principles in any of these codes. Where-
as in the caxe of Hindus, we find that there are different sects and tribes and
it will be an impossibility. at any rate it appears so to me, to form one
Code which will meot all the needs of all the different classes of Hindus;
because + 2 Ayvothess the courts in British India have applied and mean to
al)pl_v different laws to those ditierent classes at least so far as details of
Hindu law are concerned. Therefore one benefit of codification is lost. We
find the same diversity. we have {lic same difficulty right through even if there
be a code. Now, Sir, if decided cases and the principles which are deducible
from decided cases have so far wsucceeded in laying down the. fundamental
principles, the investigators who have gone before us have not worked in vain ;
in the century and a half that have elapsed, many many points have been
cleaved up. the foundations of many others have beenlsid. We know, as a
matter of fact, the courts have changed the law in certain respects, and Hindu
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wociety has submitted to these changes. ¥or instance, as regards the widow’s
rights, we know that the courts deviated from the text laid down by-the
Smritis, and certain modern principles have been introduced by our conrts.
For example, the principle has been introduced, that property once vested
cannot be devested and things like that. Although we ftind such a principle
more or less in an elementary form in the Smritis, yet I take the above to be
a modern principle introduced in recent times so far as this particular point is
concerned. Principles like these have been introduced. It was never intended
that a widow should go on enjoying her husband’s property when she did not
live a chaste life. According to the proper meaning of the text in Katyayana,
it should be held that she should enjoy her husband’s property so long as she
continues to live a chaste life, ' -

But the modern interpretation is, that if the property of the husband has
once vested in her, it cannot be devested. That is one point. There are
many other points in vespect of which the case law seems to have deviated
from the original texts. It seems to me, Sir, that it will be more satis-
factory if we can devise means by which differences on small points of -
Hindu law, taken in a detached form, can be set at rest by an anthority
respected by the community or possessing statutory powers. Of course, thewe
points are settled in individual cases, and when they are settled they are very
often coloared by the facts of the I,;la.rt.icula.r vases. Therefore, I submit, that
if general propositions of law which arise and ‘which give us trouble from time
to time can be decided, by means other than a general codification which we
can devise, or by some means by which an authority can be constituted, so
that it oan anthoritatively state its opinion on & particular point of confli:t in
Hindu law, such a course seems to be a more practicable way of dealing with
the subject thau the proposal for codification which has been admitted by my
learned friends, who have considerable experience in these matters, to be a
very very difficult task.

~ Mr.N. M. Samarth: Sir, 1 am sorry that 1 do not agree with my -
Honourable friend, Mr, Seshagiri Ayyar, in his view that this Assembly or
the Government should attempt the buge task of codifying the Hindu law
for the whole of India. I find he rays he did not say that. But I understood
him to say that he had come here for the sole purpose of seeing that Hindu
law was goditied, and I hope that even if his object is not fulillsd, .he will
still continue to he a Member of this Assembly. As regards codifying the
whole of Hindu law, my difficulty is this. Any person who is acquainted
with Hindu law and who is concerned in the administration of it as a Judge or
as a practising lawyer, knows that the fundamental principle of Hindu law is
that custom is paramount over the letter of the law, or as expressed in Sanskrit
Sidst. at ru thi bal yari ¢ custom overrides the Shastras >, That is the fundamental
priuciple in administering Hindu law. Consequently you find different
wbooll:: of Hindu law in different parts of the country in accordance with the _
traditions and customs of the various communities who have lived in those

' 1 come from Bombay. The Bombay school of Hindu law, I claim,
1s move progressive than others, especially with regard to the rights of women,
and I do not expect any uniform Hindu Code doing justice to the Bombay
view. 1 would not l{ke, at any rate, a Hindu Code being framed in such a
way as to level us down to the method of treatment of Hindu women which
finds favour with the other schools. 1 would, thercfore, oppose any codifica-
tion of Hindu law on that basis. My Honourable friend, Dr. Goar, hag
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attempted something like what he calls a code of Hindu law. Every mother
¢hinks her little goose & swan. To my mind, if he will forgive my saying
80, his so-called code is a mere boiled down digest and nothing else, That
isnat, I venture to think, the idea of a code. But coming to pmactical matters,
4t seemns to me that there is one way by which this idea of codifying Hindu law
for the different provinces may fractify. It should be left to each province, to
each Jocal legislature for instance, to consider whether it is desirable for that
provinee to codify the Hindu law which prevails in those parts. It should be
left, for instance, to the Bombay Legislature to decide the question for
themselves, and if they come to the conclusion that it is desirable to do so, they
will be in a better position to codify the Hindu law as suited to the Bombay
Presidency than a body of men who may not be so conversant with that law
or who may try to think that the Bombay law gives more rights to women
than it is desirable for women to have. With these few words, I must say,
that 1 am not in favour of the motion as it stands.

Sir P. 8. Sivaswamy, Aiyer: The Resolution which has been moved
has for its object not to introduce a change with regard to any particular
part of the Hindu law, but to subject the whole of the system of Hindu law
to an examination and scrutiny at the hands of a committee. It is a motion
really to throw the whole of the Hindu law #ato the melting pot. The issue -
now is not between legislation and no legislation. Lawyers who have been
mourishéd upon the principles of the English law and ¥nglish jurisprudence
may perhaps be expected to share in the hostility which English lawyers
generally entertain  towards attempts at codification. But that is not my
attitude. I am all in favour of legislation on those points of Hindua law
upon which the need has been felt for legislation, whether it be on account
of the conflicting devisions of the courts, or whether it be because the general
-sentiments of the community have outgrown the doctrines of Hinda law on
any particular subject. If there is a strong and a practically universal
«consensus. of opinion as regards the need for a change with regard to any
particular point, the Legislature may well interfere in such a case. If the
«courts have given conflicting decisions and it is impossible for the laym#h or
-even for the lawyer to come to any definite conclusion as to what the law is,

" it is desirable for the legislature to interveme. But in the absence of these
conditions I do not, think it would be wise to appoint a general commission
for the purpose of examining the whole of the Hindu law and suggesting
amendments and alterations. Tam notaware of many igstances of the whole
of the personal law of the people of a country having been thrown into
the melting - pot in this manner and subjected to the scrutiny of a
commission. We have been told that a progressive nation like Japan
has introduced codes. Iam sorry to confess, that I have little acquaintance
with the codes of Japan. I do not know whether Japan has codified the
law of status, or the personal law of her people, but I hope we shall not be
considered unprogressive if we fail to follow the example of Japan,
even if Japan has codified the whole of her personal law. Now, if
it 18 necossary to introduce changes with .regard to any matter of
Hindu law, there are various ways of introducing it. The most hopeful
method, and, in my opinion, the most proper method of introducing such
changes is to deal with specific points a.mi bring forward legislation relating
to those points, preferably in the provincial Councils. It must be remembe:
that India is & large continent with several provinces and sometimes several
systems of law in the same province like the Dayabhaga and Mitakshara in
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Bengal. Now, under those circumstances, it would be a task of immense
difficulty for a Central Legislature like this to attempt to legirlate for the whole
of India in a matter like thix. It would be neither desirable nor possitle to
standardise the whole of Hindu law and reduce it to a code. It is.not like the
laws relating to contracts or transfer of properties or crimes or evidence or
anything of that sort. It relates to matters affecting the rights of succeirion,
inheritance, marriage, adoption, joint family, and so on, which are all
intimately bound up with the social structure, with the religious sentiments
and with the unrages of the people. The best machinery for dealing with
matters of this kind is the provincial legiclsture. Hitherto, no doubt, the
Central Legiclature has been very chary of interfering in matters of perronal
law, mainly, no doubt for the reason that they have regarded it as likely to
be attended with political danger if they attempted to interfere with laws
connected with the religions usages and social structure of the people. I
hope that, hereafter, the attitude of the Central Government will not be
hostile at all and that, on the other band, they will be disposed to allow the
provincial legislatures to go ahead wherever they feel the necesrity for a
change. This is the line of policy which we in Madras have followed. Some
ears ago, the late Sir Bhashiam . Ayangar introduced a Hindn Gains of
{ﬂming Bill which was successfully carried through the Madras Legislature
but was, unfortunately, vetoed by the Governor of Madras in deference to an
unreasonable protest from certain sections of the community Subrequently,
my friend, the Honourable Mr. Seshagiri Ayyar, carried through the Councila
Bl{l relating to transfers and bequests by Hindus. It is legislation on there
lines that is most promising of results. Now, suppose, on the other hand,
you appoint a _large commission to codify the whole of Hindu law. They
will have to travel over the whole of India, take evidence ar regards the views
and the wishes of the people and the necessity or olhewise for any particular
changes. What a lengthy process it will be aud how very expensmve? To
give you one illustration of the delay and the fgtility of legislation on some
of these matters, I may refer to the Malabar Marriage Act in which my
friend,” Sir Sankaran Nair, took a great deal of interest. It took an
amount of time to record the evidence of the community concerned,
there war no end of discussion, it gave rise to acute differences of
opinion on the part of the community. and. eventually, it was passed.
And do you know how many marriages have heen registered under
that Malabar Marriage Act during the lact 25 years or #0.?7 "Not more than
28, and I believe that' even some membexs of Sir Sankaran Nair s family
have nat registered their marriages. The fact is. they have now dikcovered
that the relations now subsisting do amount {o marriage and that they do not
want any Marriage Act at all. Now, that is an illustration of {be extremely
expensive and futile character of attempts tolegirlate in Focial maiters. Now,
there is another danger in appointing a commission of this sort. You offer a
great {emptation to hasty social reformers.—I am not opposed to reforme on
points on which the commuypity ir agreed - {0 advocate each hix own pet hobby
and' to purh it forward and pull down the whole rystem. T do not believe it
would be at all desirable {0 appoint such a lnrge commirrion with ruch a large
scope and to a<k them to rang e over the whole field of Hindu law and reduce
the existing law to the form of a code. T think it would be attended with very
considerable danger of creating discontent in the community. The rafest
method, therefore, is to proceed by way of piece-meal legislation on points:
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upon which the community in each province may be generally agreed, and if
we have a large number of Statutes of this kind dealing with specific topics,
the time may come when you may find it expedient to consolidate all these
enactmants and pass them in the shape of a code. The work which Dr. Gour
has told us he has attempted will, I have no doubt, be extremely useful in an
attempt of this kind. but I do not think the time has come yet for recasting
the whole of Hindu law ; the time has not come yet for a new Manu to
re-edit the whole of Hindu law. .

Much has been raid about the rigidity given to particular doectrines of
Hindun Liw by the action of the Courts. On the other hand, members of the
legal profession will also realize that there have been cases where the action of
the courts has tended to liboralise the system of Hindu law and to make
changes in accordance with the ehangzes in pablic opinion or in accardance with
the requirem:nts of equity. Take, for instance, the law relating to alien-
ations. The Hindu law of alienations has been gradually moulded into con-
formity with the requirements of equitgea.nd it has been allowed to make an

. encroachment upon the rights of members of the joint family.

There are other cases which will occur to the minds of Honaqurable Mem-
bers where the law has retained a fluid character owing to the action of the
courts. Take again the liw of wills, which is entirely a growth of modern
timss andis due to the effect of julicial decisions. {t is not necessary for me
to go into any details of this sort on the present occasion. My Honourable
friend, Dr. éour, said that the code might be a declaratory code. I suppose
what he meant tosay was that the code might declare the law as it is, instead
of secking to make any changes; that will not satisfy the wishes of those
who do wish to introduce changes. But even if you merely make a declara-
tion of the existing law it will involve a stupendous amount of labour and it is
not really worth while. Then again let me add one more consideration before
I sit down. T am not one of those who think that the system of Hindu law
is perfect. There are many respects in which it has given rise to inconven-
ience ; but where is there any system of personal law which will satisfy the
opinions and sentiments of all the people living under that rystem or of all
the people who living under other systems wish to model the personal
law of the people on lines which they consider most conformable to abstract
Kmt.ice and equity ? Only the other day we had notice of a Resolution from a

fuhammadan Member of this Assembly that the Hindu law should be so
altered s to let in danghters to inheritance along with sons. Now, that
would be fundamentally. altering the character of the present principles of
the Hindu law of inheritance. Whether it is a thing which is desirable in
itse.f or not, is another question; it is for the Hindu community to decide.
Now if you were to subject :'.lhe English law of property to serutiny of that
sort (_rou will find many a doctrine which might perhaps be declared by an
outsider to be anomalous or inconvenient or inexpedient in the public interests.
I think it would be a great mistake to subject the whole of the personal law
of any community to a scrutiny like this, and 1 think the only safe course
for us to pursue is to proceed by way of piece-meal legislation in the manner
which has been pointed out by some of the gentlemen who havealready
preceded me. ¢ i

The Honourable Dr. T. B. S8apru: Sir, only the day lefore yesterday I
had the honour of making a speech on this precise question in another place;
but 1 was not opposed there to my legn:l friends, and necessarily some points of

. B
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view which have been elicited to-day in the debate were not brought out the
day before yesterday. You have here to-day warm advocates of codification,
cautious advocates like my friend, Sir P. 8. Sivaswamy Aiyer, and uncompro-
mising opponents like my friend, Mr. Samarth.

Now, so far as the two great Madras lawyers are coucerned, it seems %o
me that in spite of the seeming difference of opinion between them, in the
result they are agreed, as I hope to be able to show presently. 8o far as my
Honourable friend, Dr. Gour, is concerned, one can naturally sympathise with
his ambition to be another Justinian in this country. But there are just
few considerations which I will beg the House to bear in mind in approaching a
question of this momentous character. In the very first place, let me point out
the essential difference between aucient codes and modern codes; and it is im-
portant to hear in mind that difference when you have to deal with a code affect-
ing an ancient commanity like that of the Hindvs. In almost all the ancient
codes you find that the sanction behind the written law was that of religion.
In most modern codes you find that the sanction is either secular or it is an
admixture of a secular and religious character. Therefore, when yon under-
take a task of this stupendous character, you have to put one or two questions
clearly to your mind. Is it only that you intend to codify the law after a
careful investigation, the law which you have iuberited from past ages 7 Or
is it also that you want to modify the law us you have inherited it from past

s and to make such moditications as modern requirements may demand ?
l:[‘g‘!it is only a question of codifying the inherited law, you have first of all
to discover what that law is and to remove all such controversiés and differs
ences of opinion as you have at the present day and as have alro been
inherited through a long series of years. If, on the other bLaud, you want
also to codify the law so ae to meet modern requirements, you have to take
care that in your zeal for the modification of the law you may not bring into
existence forces of opposition which may altogether defeat the object that
you bave in view, These considerations, if I may be ‘J)ermitbed to. say so, are
not peculiar to the present conditions of India. Whenever and wherever in
modern times attempts have been made at codification, you find lawyers as well
a8 scholars divided into two groups. I need hardly remind a learned Assembly
of lawyers of the great battle which was waged in the latter part of the
18th century and the earlier part of the 19th century between two schools
of German juriste; Savigny on the one side detested—perhaps quite as
strongly as my friend, Mr. Samarth detests—all attempt at codification.
Thibaut on the other side was a warm advocate, such as my friend, Dr. Gour,
is of codification. Anyhow the real point is, that even in regard to the German
‘Code, which has been described by Professor Maitland as the most perfect
code invented by the human mind during the last two bundred years, the
German nation ceeded with the utmost possible caution. As my Honoum-
ble friend, Mr. Er: e, himself pointed out, the first attempt began about
the year 1846, and you will find that the first commirsion which was appointed
there to codify the I‘;w was in the year 1887 or 1859, It laid fown what is
known as the first project ; this first project was again followed by what is
known as the ‘ second project,” and this again in its turn was followed by
‘the ‘third project.’

Bo time after time there was revision by one committee or qommiséiou
and sgain by anofher committee or commission, and it was not until the year

»
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1896 that the German Code was put in its final & and even after that it
¢ook four years to obtain the imperial sanction. This is the eantion and
«<ircumspection with which they proceseded there.

Similarly, I could give, if necessary, the history of other continental codes.
In recent years the most remarkable instance is that of the Swiss Code which
again was brought into existence after arduous labours extending over a long
number of years. Therefore, while as.a lawyer, and as a Hindu lawyer, any
one in my position should consider it his pride and privilege to assist his own
countrymen to have a system of personal laws in a coditied form, I would beg
the House not to allow its enthusiasm to over-run the necessary caution in
#his matter. ' .

It it somewhat remarkable that while in the early days of Sir William
" Jones it was found impossible to get a pundit in Benares to help in the
translation of the Code of Manu, we have got so many pundits of }Findu law
to-day anxious to help the Government in the codification of the law,
Perhaps the Assembly will allow me to read an interesting passage to illustrate
the change which has come over the spirit in modern times. A learned
writer, referring to the difficulty which Sir William Jones felt in translating
the Gode of Manu says;

* At Benares, the Chief Native Magistrate was unsuccessful in his attempte to procure .
persinn translation of the work, the pundits being uamnimous in their refussl to render
assistance. The pundit, with whom Bir William read Banskrit, reluctantly consented to Jend
&is 8id, but only on certain days, when planetary influences were favoursble. As preparations
for the publication of an English version advanced, the pundit became a at the
prospect of Bir William's success, and apprehending serious oconsequences to himself, he
-earnestly requested that hia name might in no way appear in connection with the attempt
to make known to foreigners the sacred Institutes of the revered Hindu legislator.
Eventuslly a wealthy Hindu st Gays ocaused a version to be made, which assisted Sir
William in his dosign and enabled him, at an enormous expense of time and lsbour, to give
the rosult of this endeavours to the European world in an Engﬁsh version. The translation
appeared in the year 1792, *

You bave now pundite learned in law both in this House and in the
other House anxious to aesist the Government. Now takeit from me, that
80 far as Government is concerned, they are not unwilling to avail themselves
of their proffered help and assistance, but at the same time I would beg
the House to remember what all that offer of help implies in time, in men
and in money. '

Again, there are just one or two considerations which I should like to
lace before the House in connection with “this question of codification.
My Honourable friend, Mr. Bagde, the Mover of this Resolution, referred to
a remark which ole ‘comes across in every text book dealing with the
question of codilication, namely, that in any country where there is a
wing national consviousness there is also a desire for a national code,
cause the two ave supposed to help each other. But let me point out,
that it is no use relyihg upon that bare dictum of learned text writers.
When they refer to the demand for a national code, they mean quitea
different thing by that expression. There are vital distinctions between
«©odes such as have sprung up in Germany, Switzerland and other countries
and a code such ar you want here, dealing with questions purely affecting the
Hindu community which is one of the several communities in India. There-
fore, let us not rely too much upon that dictam.

- B2
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Again, my Honourable friend, Dr. Gour, seems to think that once law hae-
been codilied, all the troubles are over. The best answer that I can give is by
referring to Dr. Gour himself. Take for instance the Transfer of Pro perty
Act consisting of 138 sections, and yet the learning, patience and know }adge-
of Dr. Gour has given us three stupendous volames extending over many
pages. Take again Lis book, the Hindu Code, into which he rays, he has
condensed the whole of the recorded wirdom of ancient sages in 200 sections.
But look at the book itself. It extends over 1200 pages. Therefore, let us
not build our hopes too much upon mere coditication. At the same time,
it is & great mistake to suppose that when law has been codified, there can be-
to room for doubt or difficulty. In this connection, perbaps the House will
allow me to refer to two very sﬁgentive passages, one from Bentham and
one from a French writer. Now, Bentham, who was perhaps the most -
enthusiastic supporter of codification, sayw :

“The object of » code is, that every one may consult -the law of which he stands in-
need, in the least possible time; and & code should be complete and self-suffioing, should
not be developed, supplemented or modified except by Legislative ensctraent.’

Now there is a criticism on this made by one of the most distinguished’

ecessors of mine which it is also necessary to read ont to the Assembly..

his is what Sir Courtenay Ilbert says :

* The views of Bentham were characteristic of the in which he wrote; it was an
m ideals. It underrated the dificulties o?s;n&in them ioto exeomtion. It

the powers of Government. It broke viclently wi Bm past. It was deficient
in the sense of the im of history and histoneal knowledge. It aimed at finality
and made insufficient for the operation of natural growth and ohange. It ignored
or under-estiroated differences csused by moe, climate, religion, physical, social and'
eoonomical cenditions.’

I need bardly point out the application that these remarks have to the
question before you.

Then, again, when certain questions arose with regard to the Code of
Napoleon in France, and when one of the Commisaioners who were appointed
to codify the Franch law was approached and asked as to whether the codi~
fication of the law in France would put an end to all legal troubles, he gave-
this warning, and let me read that also :

*We have guarded against the dangerous ambition of wishing to regulate and foresee:
crcrytht; .“The wunt:s:lfnmiety m‘g v:ried ﬂ;l: i?: is impossible for "the legislator to-
provide l;sm‘ every case or wer{ emergency. We know that never or scarcely over in any
08se, CAN & tnteg law be en s0 fair and precise that good semse and equi'y will alone:
sufiee to decide it. A npw question lprinpi:up, Then how is it tobe decided P To this:

question it is replied, that the office of the law is to fix by onlarged rules the general maxims.
of rigll:?md rror , to establish firm principles fruitful in consequences and not to descend

to the details of-sll questions which may arise upon each particular {opic.’

I eonsider it necessary that these facts should be brought out before this
House which consists not only of lawyers but also of laymen. I will only
refer to one more aspect of the question, and then finish. English lawyers,
as my Honourable friend, Mr. Fardley Norton, will bear me out, have been
very cautious in regard to this matter. It is the glory of English law that
it has reached its present stage not by codification, but by the exposition of
Judges and eminent writers of law. It is true, that there has been a school
of thought in England which bas pressed for the condification of law. It is
also true, that during the last thirty or forty years certain branches of common
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law have been codified. Now there is growing in England a school of
thought, which is more urgently pressing for coditication of law, and I will
just read to this House a passage from one of the greatest exponents of that
school of thought which, I venture to think, will be accepted alike by my
Honourable friends, Mr. Seshagiri Ayyar and Sir Sivaswamy Aiyer.

Two years ago, Dr. Goudy, Beiius Professor at Oxford, delivered an
address on this very question and dealing with this question he said :

*Tho :ask though difficult is perfectly feasible.’

He then added :

‘There are three alternative methods apparently by which econdification may be
effected. First, the whole law in all its departments may be codified by one operation, wno
Aatu, civil, criminal, ecclesiastical and so on. Second, each of the great tments of law,
eivil, criminal. fiscal, may be codified separately and independently of aacrnolher. Thirdly,
the codification should be effected picce-meal as it is said, that 1s to say, by taking small
portions of the law '

Now Dr. Goudy supported the second method for England. May I
venture to support his third method—the method of piece-meal legislation
for India ? S

And if you bear that in mind, you will find that both Sir Sivaswamy Aiyer
and Mr. Seshagiri Ayyar are in substance agreed. Now, as both Sir Siva~

swamy Aiyer and Mr. Seshagiri Ayyar have pointed out, there are certain branches
of the Hindu law which are in an extremely unsatisfactory condition. Take
for instance the question of adoption or take again the question of impartible
Rajes or take again some branches of the law relating to 8trsdhan or take again
some questions relating to widows’ estates, and lastly, the tremendous amount of
confusion that exists with regard to the liability of a son to pay his father’s
debts. Now, these are branches of law which may be taken up by enthusiastic
scholars like Dr. Gour and experienced judges like Mr. Seshagiri Ayyar,
and they may introduce Bills in regard to them. The services omy
Department and my personal rervices will be at their disposal. But the
Honourable Mover has asked me to give a reply which I trust he does not
expect to be either directly affirmative or negative. His. whole object, I
understund, is that this question should receive the attention of this Honse
and of the Government. Now, what I propose to do on behalf of the
Government in u matter like this is, that we shall address the Local Govern-
ments and the various High Courts, various learned bodies, Bar libraries
and legal associations, and ask them to advise us as to whether in their
«opinion in the first place the time has arrived when a serious and organised
.effort should be made to codify the whole of the Hindu law or any portion
«<f it and, if so, on what lines we should proceed. We shall further ask them
as to whether in the eventof their being of opinion that we should make an
attempt like that, what should be the composition of any Committee or
Comnmiission that we may appoint. Until we have reached that stage, I think
it will be recognised that it 18 impossible for me or for any Member of the
Government to give a more decisive reply. -

‘When we have collected the opinions of the High Courts and of the Local
Governments and learned societies, you may take it from me that I shall
give the matter my best consideration re-surveying the whole situation and
then allow my further steps to be gnided by the opinions so expressed and
80 obtained. I hope this reply will be considered to be satisfactory by my
friend, Mr. Bagde, and by his supporters there. And if he considers it to be
watisfactory, I sincerely hope and trust, he will not press his Resolution to & vote.-"

¥
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. Dr. Nand Lal: Sir, the year 628 A.D. is held in great reverence in the-
view of the jurists of the world. Why so? Bécause the illustrious Emperor:
of Rome contemplated & codification of the laws then, and the yesult of the
contemplation at that time was that we have now got a Code whioh is called
the Twelve Tables, and for which the whole world is indebted to that illustrious
Emperor Justinian. To my mind, this year willibe considered a year of great.
importance and eminence when a Resolution like that is moved before this
House by the representatives of the whole of India.

With's view to examine the situation and see whether the codification of’
the Hindu Law is necessary or mnot, let us try to examine certain conditions.
When we try to find out what is Hindu Law, practically then naturally the
answer is given to us from some quarters that some portion of the Hindu Law
has become obsolete. Now, may I very respectfully ask the advocates for
the opposition which is the real and definite body of your Hindu Law? It is.
extremely difficult to say precisely and concisely that a certain kind of Hindu
Law is a law which can govern the whole of India. In Calcutta, I mean to
say, in Bengal, the majority of the people are governed by Daya Bhaga; and
the majority of people in Bombay are governed by their separate system of
Dkarm Shastra, and ﬁun the majority of people in Madras are governed by
another school of Hindu jurisprudence. Mitakshara governs the United
Provinces and the greater portion of the Punjab. Itis extremely difficult to
say which is the particular type of Bindu Law which will govern the whole
of India. And what is our present idea? Unity. I say, the codification, in
iteelf, has got unifying elements. You cry for nationalism on one side
and when certain elements which can form nationality are put forward
before you, you deny them. Codification is one of the unifying elements.
It is the most forcible thing which you need really to feel united. If the
Hindu Law irs.codified, there will be a universal law for all the Hindus. The
Hindu in the Punjab will bow to it, the Hindu in Madras will respect it,,
the Hindu in Bengal will obey it. There will be greater unity as a result.

It has got judicial benefit also. And what is that? The present condition
is deﬁonli e. I may very respectfully say, the conflict in judicial decisions is
appalling. That conflict will be removed at once, in any case it will be-
removed to a very large extent.

Socially, as 1 have already submitted, it bhas got more benefit. And

Litically also, it bas got marvellous utility, in that all Hindus living whether-

in the Punjab or Bengal or Madras or any other part of India will think

themselves one, because they are governed by one rule of law. So, politically,

judicially, and socially, it is necessary that the present rule of law, which is
said to be Hindu law, should be codified.

The advoeates for the opposition have set forth certain arguments to-
the effect that a certain part of the people in Madras will not like this idea..
Well, some years back, some members of the same commumity in Madras did:
not like t6 cross the ocean, They thought it a sin to cross the ses. DBut in.
these days, wg find that & number of gentlemen from Madras. are going to-
England and they come back qualified as members of the Bar. The same
superstition took hold of the minds of some people in the United Provinces.

these superstitions have been removed by civilisation, There is enlighten--
ment in these days, and we should not think of the old days. When we lay
claim to civilisation we should try to avail ourselves of those things jﬂhiohr
really maintain that civilisation, and codification of law, I may say, is one:
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of them. It basbeen said here in this House by a number of gentlemen,
that this is a very difficult task. With due deference to their line of thought,
I may say, it is not difficult at all. Where there is a will, thereis a way.
If you want to do it, do it seriously, and you will find it finished. It is not
an extremely difficult thing at all. If a few lawyers put their heads together
and think about it, the whole thing, which seems to be a colossal. and
difficult {ask, will become quite easy. 1 am in full support of this Resolution,
and I thank the Honourable Mover for moving it.

Mr. K. G. Bagde: In view of the assurance given by the Honourable the
Law Member, I think I need not press the Resolution before this House, I
am glad, that in the person of the Honourable the Law Member we have got
an ardent supporter of the cause of the progress of Hindu Law. With these
few remarks, d beg that this House will allow me {o withdraw the Resolution.

The Resolution was, by leave of the Assembly, withdrawn.

THE INDIAN ELECTRICITY (AMENDMENT) BILL.
Messaces vroM THE COUNCIL OF STATE.

The Honourable the President: I have received a message from the
Secretary of the Council of State to the following effect :
¢ I am directed to inform you that the messagb from the Legislative Assembly to the
Council of State, desiring its concurrence in a Resolutivon to the effeot that the Bill further
to amend the Indian Electricity Act, 1010, be referred to a Joint Committece of he Counoil
of Btate and of the Legislitive Assembly, and that the Joint Committee do consist of
13 Members, wus considared by the Council of State at its meeting to-day, and that the
Resolution was conowrred in by the Council of Biale, The following Members of that
body were nominated to serve on the Joint Committee, namely :
The Hooourable Sir Alexander Murray,
The Honourable Mr. Froom,
The Honoursble Bir Maneckji Dadabhoy.
The Honourable Sardar Jogendra Singh,
The Honourable Mr, Moncrieff Smith, and
The Honourable Mr. Chatterjec.

H. MONCRIEFF S8MITH,
Secretary of the Council of State.

The Honourable Sir Thomas Holland : Sir, I beg to move :

* That the following six Members of the Legislative Assembly, be nominated to serve on
the Joint Committee to consider and report on the Bill further to amend the Indian Elec-
trioity Aot, 1910, vie. .

Rao Bahedur T. Rangachariar,
My P. P. Ginwala,

Mr. J. N. Mukherjea,

Mr. 8. Binha,

Mr. Rahimtoola Currimbhoy, and
The Mover.'

The motion was adopted.
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RESOLUTION RE ULTIMATE COURT OF APPEAL IN INDIA,

‘Dr. H. 8. Gour: Sir, the Resolation which I have the honour to move
reads as follows :

‘This Assembly 1ecommends to the Governor General in Council to be 8o pleased as to
take eatly steps to establish a Court of Ultimate Appeal in Indis for the trial of Civil Appeals
now determined by the Privy Council in England and as the court of tinal appeal against
convictions for-serious offences oocasioning the failure of justice.’

8ir, this Resolution for'the establishment of a Supreme Court in this country
is in consonance with the policy that the British Colonies bave followed as
soon as they became federated nations. 1 venture to think thbat, had it not
been for the hurry with which the Indian Reforms Act was passed in both
the Houses of Parliament, this question of the establishment of a supreme
court in this country wounld bave engaged the attention of those illustrious
reformers who have given us the Government of India Act, 1919. The Reror
Iution which I wish to move is to add one more necessary chapter to the
Government of India Act, 1910, and in doing so, 1 follow the example of the
great Colonies of England, such as, Canada, Australia, and Bouth Africa.

Now, 8ir, you will ask me what immediate necessity there is for the
establishment of such a court in this country. My anewer would be, remember
the history of the Judicial Committee of the Privy Council. As we know, the
Judicial Committee of the Privy Council is not a tribunal or a court, but
merely an advisory body constituted and intended to advire the King in his
capacity as the highest tribunal for his Dominions. Early in the tifteenth
century, as England came to expand into a large colonial power, territories were
ceded or acquired by conquest, and it became necesrary for the Government to
administer justice to these scattered dominions with the result that the Judicial
Committee waa requisitioned by His Majesty to advise him on the adminixtration
of civil justice. The growth of jurisdiction of the Privy Council can be traced to
this fact. Later on, small and short statutes were passed from time to time,
till in 133 a much more comprehensive statute was passed which regulated
and defined the jurisdiction of that body.. Rut from its very inception
up to the present day the- Judicial Committee has remained a court of
necessity, a court which merely exicts because there is no lawfully con-
stituted court to replace it, a court which advises the King on the adminirtra-
tion of justice because the Colonies have now courts lawfully instituted of
their own for that purpore. * In England, we have now the establiched courts.
In 1867, when the confederation of the Dominions of Canadu t«ok place,
it was provided by the North America Act of that year that a rupreme
court shall be constitated for the Dominions of Canada as the court of
ultimate appeal from the provincial courts. In pursuance of that Act passed
in 1867 a Supreme Court was constituted in 1875 and the Act armed and
clothed the Supreme Court of Canada with jurisdiction to he.r appcals
which bad hitherto been heard by their Lnrjshipn of the Privy Council.
{The Privy Council continued to wield its juriediction up to the year 1900
in the case of Australia, and by the constitution of the Commonweslth
of Australia a court of final ap was constituted for the whole of Australia.
The Australian Act follows the Canadian Act and its essentinl particulars are
as-follows.  Both in Canada ss well as in Australia this court of final appeal
! is the supreme autherity in all civil cases, but the provincial or federal
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courts have the option of either appealing to the Supreme Courts which
sits in the Colonies or of appealing direct to their Lordships of the
Privy Council. But, in practice, both in Canada as well as in Australia
the tendency is to appeal to the local court and, when there has been an ap

to the local court, the further appeal to the Privy Council is limited, according
to the Acts of the two Colonies, to cases in which leave is given by these courts
to appeal, and in the much rarer cases in which special leave is obtained from
their Lordships of the Privy Council. It has been laid down, us regards
«ases from Canada as well as from Australia, that except in very special cases
or cases involving a question of constitutional law, or a question of law of
great and general importance, special leave to appeal to the Privy Council
would oot be grunted. The result, therefore, has been, that so far as Canada
and Australia are concerned, though both these Colonies have the option of
either going direct to the Privy Council or appealing to the S8upreme Court, as
a matter of practice and convenience, the appeals tothe Privy Council are
few and far between,

Such is the history of the establishment of the Supreme Courts in Canada
and Australia.

Turning now to South Africa, on the conclusion of the Boer War the
British Parliament enacted what is known as the Union of South Africa Act,
1809, and you will find that sections 103 to 106 of that Act deal with the
question with which 1 am concerned here. While in the case of Canada and
Australia s litigant from the High Court or as it is called the Supreme Court
in Austrglia bas the right of either appealing directly to the Privy Council or
to the locally constituted Supreme Court, in the case of South Africa he has got
no rig ht of appeal to the Privy Council at all and all appeals from the provin-
cial High Courts must be laid before the Supreme Court of South Africa. The
King s prerogative in all the three cases of Canada, Australiaand South Africa
remains unimpaired, but in practioe this prerogative is confined to very special
cases. We have, therefofe, now before us the example of three of the most
important Colonies of England, and in all these Colonies the Supreme Court is
constituted as a part and parcel of the Reform Acts which federated the
union of these Colonies.

So far as India is concerned, using the expression Colony in its large sense,
India is England’s largest and most important Colony. As a Colony it is
bigger in area. more numerous in population, than either of the colonies of
Canada, Australia or South Africa, and I submit, there is no reason whatever
why we should not have a Supreme Court of our own in this country. We have
in India, as Honourable Members are aware, six chartered High Courts, some
Chief Courts and a few Judicial Commissioners’ Courts. These are, for all
purposes, courts of final appeal in this conntry. Now appeuls from these courts
at present go to the Privy Council, subject to the limitations provided in
sections 109 and 110 of the Code of Civil Procedure. I do not wish to take
the House through the details of those sections because they were discussed
only the other day, namely, that all important cases of the value of
Rs. 10,000 or more and involving either a substantial question of law or those
in which the judgments of the courts are not concnrrent, are appealable to their
Lordships of the Privy Council. Now, one of the provisions of the Code of
Civil Procedure is, that if the value of .the claim is directly or indirectl
Re. 10,000 or upwards, the case is appealable to the Privy Council and 1t
bappens that in amajority of cases the real value of the claim in o High

v
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Court is perhaps below Rs. 10,000. Now, te calculate the cost of an appeal to-
the Privy Council, Ks. 4,000 are required by the High Court as a deposit by
way of security for payment to the respondent in case of his ill-success,
sbout Rs. 2,000 are required for the printing of the. papers and we will
down about Rs. 4,000 at least for Counsel in England and about Re. 2,000
as the costs of the Bolicitor there. Consequently,. the minimum expenditure
of an appeal to the Privy Council approximates about™ Rs.
and that 1n & case where the value may be much below Rs. 12,000. Conge-
quently, I submit, that_the expense Al peal to the Privy Counci
bibitive, But, if that were all, I would not complain. Tge delay alic
upon an ?)penl to the Privy Council is also s matter w annot be lost
wight of. 1 admit that in recent years an att.emlgyt has been made to quicken
the disposal of cases and their Lordships of the Privy Council have shortened
the period of limitation with that object in view. But with all that we
cannot forget that the court is situated xome w%_mﬂgumt from India,
and we cannot also forget that it is  court @ which we cannot be_directly
&Eﬁgyd ; we are only represented in their Lordships’ court through the
licitor who works for us in London. The delay, therefore, of 2 or3
years and in many cases of 4 to 5 years. if not more, is inevitable.
Now, if it was a question of expense and delay, I s«honld have made out
8 very strong case for the eghlwﬁmen'f'ﬁl’ a local Supreme Court of
appeal. But you will remember, some five years back, Lord Haldane, when
he was Lord Chancellor of England, contributed an article to a legal
i’:umal which was widely circulated and discnsred in this country, in which
suggested the establishment of a Privy Couneil in this country; and
. more latterly, the present Lord Chancellor, Lord Birkenhead, in his articles
to The Timer, o summary of which is available to nx here, has recommended
the strengthening of that court by appointing some Indian jurists and
lawyers and also Ev raising the salary of their Lordshipr of the Privy Council
and by making certain other reforme. I mention these facts for the purpose
of showing, that ro far ar the t‘En‘etr«ant constitution of the Privy Council is
concerned, two eminent legal authoritier, two Lord Chancellors, have in
suceession confesred that it requires improvement.
. Now, what should be the method of improvement? Their Lordships of the
Privy Council in case after case have pointed out, that in cases dealing with
Hindu and Muhammadan Law and with law which is not founded on English
Law, they have always welcomed the assistance of persons specially versed in
those laws ; and 1 submit, that if we have a court in this country, a SBupreme:
Court following the lines of the Supreme Court of Canada, Australia or South
Africa, we shall have got over the three ohjections which at present prevail, to™
a direct appeal to the Privy Council, namely, firstly expense, secondly delay,
and thilﬂ{; the unsatisfactory method of disposals. The question as to whether
litigants in this country should be put up on election, as they are in
Canada and Australia, of choosing their forum of either an appeal to the
locally established Supreme Court or to the Privy Council is & question upon
which 1 express no opinion. That ix a matter which must be left for further
discussion. All that I am concerned with at present iv, that the Government
should be pleased to accept thix Rerolution and commit itself to the establish-
ment of & Supreme Court in this country. 1t is, I submit, essentially necessary-
to complete the conception of an Empire. We bave now a Parliament of our
own, and it is necessary that we should have a Supreme Gourt also. Itis
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necessary for the reason that our taws materially differ from the English Laws ;
and if thej Colonies of Canada, Australia and South Africa, where the English
Law is the lex loci, found it necessary to establish Supreme Courts of their own,
how much more necessary it is that we in this country, who suifer from the mul-
tiplicity of laws of which you, Sir, have heard just now from the speeches of my

onourable and learned friends, Mr. Seshagiri Ayar and Bir Sivaswamy Aiyer,
how much more necessary, I submit, itis, that in the midst of this multiplicit
and conflict of laws we should have a Supreme Court established in this
country which should be empowered to adjudicate upon the rights of parties
in the same 1pannerand to the same extent as the Supreme Courts adjudicate
upon the rights of parties in the three Colonies 1 have named.

T have been hitherto speaking of the civil jurisdiction of the Supreme
Courts of these Colonies. Now, let me take the Honourable Members throagh
another very important branch of law, that is, criminal law. Now, the
Privy Council have in several considered judgments disclaimed their author-
ty to adjudicate in criminal cases as the court of correction. In a very
recent case, their Lordships wrote in unmistakeable terms that the Privy Council
is not a court of criminaF: peal, and in saying so, Lord Haldane who delivered
the judgment of their Lordships made the following observation : (That was
in the case of Dal Singh, 44, Cal. 876)

* It in well established that the unﬂitte:edprinciplu of the constitution of the Empire
restrain the Judicial Commitiee from being used in general as a court of review in eriminal
casen.  But while the sovercign in Council does not interfero merely on the question whether
the court below has come to a proper conclusion as to the guilt or innocence, such interference
ought to take place where there has been a disregard or violation of the principle in such &
fashion that it amounts to a denial of justice.”

In other words, the Privy Council disclaimed their authority to interfere
on behalf of litigants from this country unless it is shown that there has been
a failure, a gross failure, of justice, and that failure of justice must be directly
attributable to the misapplication of principle or procedure. Now, this is a
vp_ejl_t_tgﬂxaujndg@_&qd T;i_m:lging from the cuses thut have gone up to the,

rivy Council, I venture to think, that the cases are perbaps not more than
about a dozen ; and of these the suocessful cases are only four or five, certainly
not more than balf a dozen. Now, so far as regards the criminal jurisdiction,
the Privy Council disclaimed all authority except in the cases laid down in the
leading cases of Diller and Dal Singk from which I have quoted. Under the
colonial law, the Supreme Courts are courts of vevision ; and they revise all
judgments of the federal cowrts, and in that way rectify the errors of those-
courts. If a Supreme Court js established here, I submit, it should be armed

with similar jurisdiction to review and revise all criminal cases, and in that
respect it would possess the same power as the ﬁnml_wal.
in_the three large Colonies of England. .

My Resolution, therefore, is this : That the court of final appeal in this
country will genernlly follow the lines adopted as regards its foundation, the:
Supreme Courts in Canada and Australia ; and if Honourable Members so desire,
it may follow the narrower course for which there is a precedent in the South
African Act of 1909. But I prefer to follow the examples of the two larger
Colonies of Canada and Australia, giving the litigant the option of either
appealing to the Sl:ipreme Court here or to the Judicial Committee of the Privy
Council in England. ;

Some Honotirable Members in discussing this motion with me in private
ssked me in & quizzing senae, ¢ What is this lution of yours ? Do youn want

L]
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to destroy the Privy Council?’ Now, I wish to assure Honourable Members,
that that is far from my purpose. Even if 1 had the desire, we, in this
House, have not the authority to destroy or to limit the King’s prerogative,
and in the three cases which I have instanced, the King’s prerogative remains
unimpaired, though by the Australian Act, it is expressly provided, that the
Parliament may limit the Kinﬁ’s prerogative, the King having parted with
that prerogative by an Act of Parliament. Now, in the Resolution which I
am moving here, T have no intention whatever of limiting or altering or
qbunlifying in any way or degree His Majesty’s prerogative which'is exercised by
the Privy Council. The position would then be this. If we bave a Supreme
Court here, subject to the provisions contained in sections 109 and 110, all
cases of Rs. 10,000 or more which are ordinarily appealable to the Privy
Council will be appealable either to the Supreme Court or to the Priv
Council at the option of the appellant. That is all the change that I wisz
to make, and 1 think it is a necessary improvement in the judicial adminis-
tration of this country.

As regards criminal cases, the jurisdiction of the Privy Council is
extremely limited, so limited as to be almost negligible. We wish to clothe the
Supreme Court with a real revisional jurisdiction in all criminal cases. Here
again we reserve to His Majesty and the Privy Council the power to grant
special leave both in ci\rii and in criminal cases for any reason and circum-
stance as their Lordships may think fit and advisable. In other words, we
do not wish to impair the King’s prerogative exercisable through the Privy
Council. All we desire is, that the Supreme Court constituted in this countr
should lighten the work of the Privy Council by deciding cases locally whici;
ordinarily are decided by the Privy Council. It has been asked, that if the
Bupreme Court is established here, what will be its constitution and persoanel ?
Now, this is a matter of detail, and I do not wish to load my Re-olution with
details upon which Honourable Members may differ, but I may generally
remark, that so far as the constitution of the Supreme Court is concerned, the
msjority of the Judges would come from this country, and it would be possible
to import two or three Judges from England to strengthen the Bench for
the determination of Indian cases, but this is & matter which is not of the
essence of my Resolution and, therefore, I would ask the Honourable the Law
Member not to consider it as an integral part of it. My Resolution therefore,
i, that this Honourable House should vote in favour of the establishment of
a Bupreme Court in this country on the lines I have indicated.

The Honourable the President: I may remind the Assembly that
when this day was set down as a day for Resolutions of non-official Members,
I announced that it would be a half-day ending at or about 2 O’clock.
Having received no intimation of a general desire to sit beyond that hour, 1
propose to adjourn at 2 O’clock. :

‘The Honourable Dr. T. B. 8apru: Sir, I beg to move the amendment
which stands in my name and which mns as follows :

* That for the words *to establish & Court of Ultimate I:!ppeal in India for the trial of

civil _:Fpmln now determined by the Privy Council in England -and as the court of final
appeal against convictions for serious offences occasioning the failure of justice®

the following be substituted, namely :

“To collect the opinions of the Local Governments, the High Courts and other legal
authorities and to sscertain public opinion generally as to the desirability of establishing &
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supreme oourt of appeal in India for the trial of civil appeals and its relation to the
Privy Council and as to whother such court of appenl should als) have mny jurisdiction in
regard to criminal cases'.' :

I do not wish-to traverse the ground which has been covered by my
Honourable friend, Dr. Gour, in his able speech this morning. 8o far as the
constitution of the Privy Council is concerned, it is well known to every
lawyer, and I need hardly remind my legal friendy that to the extent to
which the Privy Council exercises its }'udicinl jurisdiction on bhehalf of His
Majesty, it is impossible for the Indian Legislature to pass any legislation
which muy affect that prerogative. That, I hope, will be admitted by every
lawyer. 'lz'hen the Privy Council derives its jurisdiction (apart from the
English Acts to which reference has been made by my Honourable firiend,
Dr. Gour, the Acts of 1833 and 1844) from certain enactments passed
by the Indian Legislatnre. Now, if the Resolution of my Honourable friend,
Dr. Gour, is accepted without my amendment, we shall at once be committing
ourselves to a step of a very far-reaching character without carefully examinin
the whole position. Tt is for that reason, that I have ventured to put forwa
my amendment in the hope, that it will be accepted, so that we may collect
opinions from the various High Conrts, bar associations and other persons
who are best fitted to express their opinion, in a matter of this character.
Now, whether ultimately the High Courts and other bodies whom we propose
to consult will support the general idea underlying the Resolution of m
Honourable friend, Dr. Gour, or whether they will not support - it, it is
impossible for me to say at the present moment. But, so far as the Govern--
ment are concerned, they are prepared to address the Local Governments
and High Courts on this point and to elicit opinion. When that has been
done, we shall be in a position to get a correot idea of thes position, and,
I think, my Honourable friend, Dr. Gonr, will then probably think it better
to consider this question again. Meanwhile, I think, that so far as the
Government are concerned, they are not prepared to commit themselves to
any position stronger than that, but I venture to hope, that the position that
I am taking to-day will appeal to Dr. Gour ant that he will see that in a
matter of this character, it is impossible for any Government to give an
affirmative reply without taking the utmost possible care to obtain éompetent
opinion in Imﬂ: and in England.

There is one more matter with regard to which I should like to make
just a few observations, and that is, if I understood Dr. Gour correctly, that
i:e would enlarge the scope of the court of final appeal so as to enable it to
entertain appeals in criminal cases where there has been a failure of justice.
Now I do not know what exactly will be the constitution which he will give to
this court of appeal. But, as Dr. Gour himself has pointed out, the practice of
the Privy Council in regard to criminal appeals bas left no room for doubt from
the time of Dillet’s case up to now. The principle on which the Privy Council has
professed to act is, that criminal appeals cannot go up before it as o matter of
right, that it is disposed to interfere in criminal cases only where there has
been a gross failure of justice or an abuse of some judicial process. Well, it
at once raises & question of great importance, ris., us _{o whether there chould
be a further right of appeal in criminal matters. But these are questions
which Dr. Gour will not expect the Government to answer at once. These-
are certainly questions on which the Government are entitled to receive:

.
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guidance from judicial and legal quarters and it is for that reason, that I put
this amendment of mine before the House so that we may gain time and be

in & better position to give an answer to this question, That is all, Sir.

- Mr.T.V. Salhl.fln Ayyar: Sir, having regard to the amendment moved
by the Government, I do not intend to ask this House to allow me to meve
my amendment. I think the amendment which has been moved by the
Honourable Dr. Sapru contains all that is necessary for the purpose of getting
my ideas accepted by thin House, )

¥ there is ouly one matter on which I would like to say a few words and
it is this. The Honourable Mover almost at the end of his speech referred
to the fact, that the majority of judges should be Indians and that there should
be English judges also in the Supreme Court of Appeal. Sir, there is a large
volume of opinion in this country, that as far as porsible the present persomnel
of English judges sitting in the judicial committees sbould be maintained,
that any weakening of that element is likely to be regarded with great dise
favour in thir country. Because, Sir, there is this factor in having such
eminent judges as retired Lord Chancellors hearing ap from this country,

that they have no prejudice, there is a breadth an h of vision which
ey bring to bear in deciding our.cases, isving _regard to their Iarge practice in
{England. These cannot be ex of persons who are wholly trained in this

untry ; and I will say, 8ir, this much, and I say it quite impartially, that as
as possible there should be no place for a retired judge of the High Court
in the Judicial Committee. I eay, that so far as popular opinion is concerned,
it is against fyreons who have spent the hest part of their lives in this conntry
being sent up to the Privy Council ; and their views have given greater room
for complaints than the judgment of English judges." Now, subject to this
limitation, I think that a good case for an inquiry has been made out by
Dr. Gour and if Government is prepared to make the inquiry and collect
opinion, I think Dr. Gour might very well withdraw his Resolution.

Mr. Eardley Norton: 1 wish, Sir, to say just a few words in regard to
this motion. For my part, I welcome it, and I welcome it because I look
upon it as & further manifestation of the assertion of that nationalism which
it was the object of these refsrms to foster and to encourage. There are
many objects which have been removed hy legislation from our control,
upon which an embargo has been placed, such, for instance, us the ecclesiasti-
<al, the military and the political dcpartments. They are at present outside
our jurisdiction, though 1 hope that in the years to come m!y Honourable
€0 1es in this House will lay their profane hands as well upon those
racred arks. But, at present, the motion with regard to the Supreme Court

i desls with a subject over which we bave particular jurisdiction, namely, over
{ law and legal tribunals, and 1 think, that it would be idle to assert that if
| this country is in time to clothe itself with the full powers, privileges and
responsibilities of a country entitled to Self-government, it would be idle,

\ 1 say, to assert, that it shall not possess the right to have its own Supreme
Court or final Court of both civil and criminal appeal establikhed in India.
hat there is plenty of legal intelligence in thisx country, both Indian and
nglish, of that I am eatisfied. More than once the Privy Council have
openly complimented the Indian Judges in this country, from the time of
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the late Mr. Justice Mahmood of Allahabad down to recent days upon the

ssession of legal and judicial intelligence not, inferior to their own. And
I'have no doubt whatever, that if and when this Supreme Court comes into
-existence, we shall find plenty of indigenous talept, English and Indian, to dis-
«charge with intellectual credit the grave and varied functions of an accom-
plished court of final jurindiction. Some of us, I admit, have at times felt
wome little doubt as to whether, if this Conrt is to be manned by a purely
Indian element, it could own that complete power of self-detachment and
impartislity and inamenability to collatéral and outside influences which
almost invariably exist at Home. I am one of those, however, who believe
that if these qualities do not exist here at present—(a question upon Which I
do not wish to enter now)—I am one of those who believe that these indis-

neible virtues will also be acquired in the fullness of time, that Indians

e . i

in this country will find themselves hardening into the same standard of =

morality as exists elrewhere and be as immune from accessibility and extra-

neous considerations and influences a8 we claim ourselves to be. Of that ' ;

I have little doubt. They only want time. They want a more comprehen-; |

give, a more cuurteous, s more friendly and trustful treatment by Englishmen |
to make them feel that the absence of moral backbone is not an inherent and :
lasting disqualification to their fitness for the highest office, If they do:
not possess this particular class of virtue, there is no reason to suppose that |

they will not acquire it at a further stage of their political education. I think-
they will. .

With regard to the question as to what powers should be vested in the
contemplated Supreme Court, I do not propose to speak. These will he
discussed later on; if and when this matter retarns to -us ata future period.

But, with regard to the question of the criminal side of $he question, I have

& word or two to say. Iqﬂo “hope, that if the Supreme Court crystallises, its

Judges will be invested—I do not may with the right of appeal from the

High Courts—but I do trust, that they will be invested with larger powers

than at preseut it is apparently suggested that the{l should possess, There

is a feeling—und I think it is a feeling which is well based—there is a feeling

that it is because - High Courts are in criminal 'matters placed i

a sphere of almost compﬁete irresponsibilivy, such not infrequent miscarri

of justice occur. I will only point fo two cases with both of which I

was myself concerned. In the case of the Queen versus Subramanyam,

which went to the ' Privy Council, not as & matter of right but under the
powers which the Privy Council claim of redressing gross and manifest
1ajustice, the question in England as in India was this: whether or not,
where the Criminal Procedure Code distinctly states that a man shall not
be charged with more than three charges for offences of the same character,
committed within the period of one vear, whether, with that statement staving
them in the face, HigEeCourtn have p right to try him on 43 charges. That

particular client of mine was charged with 43 offences alleged to have been

committed within a vear while the Act said that he could only be charged

with 3. The High Court dividled upon the point. Oddly enough, the

Civilian judges were right and the Barrister judges were wrong. But the

Civilians an?l the Barristers immediately joined forces and said, that whatever

judicial view was right or wrong, such a joinder of charges was an

irregularity and not an illegulity and was therefore curable under section 537,

1 think, of the Criminal Procedure Code. As a matter of fact and law,

|
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it was a question which went to the very root of the jurisdiction of Jf
at

e
court, and that is what the Privy Council held. Had it not been
the appellant hay puds iad bim with the necessary meanr, he
od__and couvigted tnjustly. He was acquitted
m y Uounaill ™ A Téw years later, 8 man was charged with murder
at a place called Pandi near Tanjore. 1 shall not deal with the evidence
or facts at length. But the main evidence in that case consisted of the
statement of an approver twice retracted in open court and upon the evidence
of witnesses who were obviously falve and much of whose testimony was
inadmiskible. Well, the Sessions Judge convicted theman, I do not know
why. The appeal came up to the High Court during the vacation. - Onl
two Judges were available. They heard the appeal during the vacation, an
diragreed. They and the accused had to wait until the Judges came back
after the vacation. Mr. Justice Sankaran Nair was appointed as the third
Judge to dispose of the case, and possibly for the first time in his legal
eareer, that learned Judge went wrong, He =aid, that My, Justice Bakewell
was right in deciding that the man should be hanged. He disagreed with Mr.
Justice Sadasiva Iyer who found the evidence unreliable. The man then appealed ~
to the Privy Council. The Government of Madras opposed the admission
of the appeal, and were told by the Judicial Committee that their opposition
to the admission was improper. The appeal was heard on its merts. The
Privy Council gave their decision in favour of the appellant, and said, that
it was another instance of gross infraction of public justice. They decreed
the reversal of the conviction on the ground, that on the face of the proceed-
ings there was evidently an open and flagrant transgression of the plain injunc-
tions of the law. If the accused had not been an g‘x_!:ml_x_[ﬂﬁh_[_gmn,
the Government of @m would have bauged him. To cure all this, 1
venture ink, that as mv learned and Honourable friend suggests, if
we had & Supreme Court of appeal sitting here on the & with Council
trained ip the law as now, there would be no justification for the allegation
that the vindication of innocence depends some times upon the length of the
and not of i s pri . 1 heartily welcome this proposed
imptovement in out judicial system as it stands now, and I hope that after
the Honourable the inw Member shall have made his researches both here
and elsewhere, there will be & sufficient consensus of opinion that the view
now put forward is the right and proper one to follow. _

Dr. Nand Lal : Sir, I bave full sympathy with the amendment, subject
to this condition that the Royal prevogative and the jurisdiction of the Privy
Council remain as at present.

1t seems to me, Bir, that the ecivil law has been, to & certain extent,
the favourite child of the legislature., The criminal branch of the law has
not been given that facility which the eivil branch has been given, and the
discussion following will endeavour to prove it to the hilt. In civil cases we
find, that there is & right of first appeal under mection 98 of the C.
P. C.and then if thereis a point of law, there ix a right of second
appenl under section 100 of the vame Code. In criminal cases, we find, that
there is only one appeal. There is no second appeal in criminal cares
at all, whether there has beén a miscarringe of justice, or whether there
has been a flagrant error of law. There is section 430 of the Criminal
Procedure Code which relates to the revisional side of the High Cowt;
and under another section and -in wsome cases, the revisional vide of District
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Magistrate’s Court and Sessions Judge’s Court can be invoked. But there
i8 no provision for second appeals in the Code of Criminal Procedure.
It is conclusively established, that in the absence of this provision for a
second appeal, so far as the criminal administration of law is concerned,
there is only one appeal, and if any injustice is done, there is no remedy for
it. It has been already examined and discussed by the Honourable M'Kver,
that the Privy Council will not be bound to review any decision given by any
ctiminal court in India. As a matter of right, no convict can approach the
Privy Council, but the Privy Council, in the exercise of their discretion, may
entertain a petition, but the petitioner has not got any right or privilege in
the matter of putting forward his petition. On this score, the establishment
of a Supreme Court in India i« a very desirable thing. The submission
which has been put forward and properly couched in the language of this
Resolution, ir a commendable one. So far as the civil side is concerned, I
quite agree with the arguments advanced by Dr. Gour, that the establish-
ment of a Supreme Court in India will minimire expenses and save;time and,
moreover, on the top of it, litigants will be afforded the oEporhunit_v of givin
their directions to their solicitors persomally., With these few remnrka,i
support the amendment.

Dr. H. 8. Gour: I have very great pleasure in accepting the amend-
ment of the Honourable Law Member, and in doing so, I wish just to say
two words. Oue is the remark of my learned friend, Mr. Percival, who says
that India is the only country in the world which bhas not got a Supreme
Court. I hope the Honourahle Law Member will remember that. The
second thing is, that reference to the Local Governments, the High Courts and
Law Associations is at times apt to be dilatory, and I, therefore, ask the
Honourable Law Member to treat this as an urgenty matter. He must
remember, that we are here laying the foundation stone of a great super-
structure in which will be’installed British justice, and we, therefore, desire
that the work should be completed as early as posgible. I, therefore, request
the Honourable Law Member to treat this as an urgent or extra urgent
motion and send it round to the Local Governments and High Courts
and other dignitaries whom he wishes to consult, so that our plans may
be ready and mature before the next autumn, and I hope that by the
next Simla session when we meet, the Honourable Law Member will come
forth with beaming smiles and eay, ¢ Your Supreme Court is ready and you
may now enter it.’

The Honourable the President : The question is3
* That the original® Resolution bo amended ¢ uy suggested by the Honourable D1, Sapru.,

The mofion was adopted.

The Honourable the President : The question is*

* That the following Resolution be adopted :— -

* Thix Astembly recommends to the Governor General in Council to be so pleased ax ¢
take earl steps to collect the opinions of the Local Governments, the High Courts, and othe
legal authorities and to ascertain public ?.Iiniﬂn generally as to the desirability of establish
ing n supreme oenrt of appeal in India for the trial of civil appeals and its relation to
the Privy Council and as to whether such court of appeal should also have an¥ jurisdiction
in regard to criminal cases "’ .

The motion was adopted.”

* Vide page 1606 of these ebates,
t Vide page 1811 of these Debates.
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THE ENEMY MISSIONS: BILL.

MEssace PROM THE CouUNoIL OR STATE.

The Honourable the President : I have received a Message from the
Secretary of the Council of State to the following effect : ‘

* { am dirested to inform you that in acoordance with Rule 36 (1) of the Indian ‘Legis-
lative Rules, the amendment made by the Legislative Assembly in the Enemy Missions Bill,
namely, the substitation in the ffth line of clause |3) of the Bill of the words * have been’
for the ward “ be,” was taken into oconsideration Ixetho Council of State at its meeting
to-day and that the Councll of State has agreed to amendment.

H. MONCRIEFF SMITH,
Seeretary of the Council of State.

The Assembly_then adjourned till Monday, the 28th Mareh 1921.
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