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Abstract of the Proceedings of the Cfnmcil of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 & 25 Vie., Cap. 67.

.

The Council met at Government House on Thursday, the 21st September 1876.

PRESENT:
His Excellency the Viceroy and Governor General of Indis, @. u. & 1.
presiding.
. His Excellency the Commander-in-Chief, k. 0. .
Major-General the Hon’ble Sir H. W. Norman, K. ¢. 5.
The Hon’ble Arthur Hobhouse, Q. c.
The Hon’ble E. C. Bayley, 0.8.1.
The Hon'ble Sir W. Muir, k. 0.5. 1.
The Hon'’ble Sir A. J. Arbuthnot, K. 0.8.1.
Colonel the Hon'ble Sir Andrew Clarke, R.E, K. 0.M. G, 0. B.
The Hon'ble T. C. Hope.
The Hon'’ble F. R. Cockerell.

CIVIL PROCEDURE BILL.

. The Hon’ble MR. Honmouse presented the further Beport of the Belect
Committee on the Bill to consolidate and amend the laws relating to the
Procedure of the Oourts of Civil Judicature. He said:—*There is no
motion on the list of business, and it is not strictly mecessary to make
ooe. But this is a bulky matter, as anybody can see who will cast his eye on
the Bill that T have before me. It is full of details, which are as the stars of
heaven for multitude, and by no means so brilliant or interesting;. Most of
those details concern the technical mechanism by which & suit is c.oz.nduoted
from its beginning to its end ; and those are matters upon which criticism and
advice cannot be very usefully offered by anybody who has not under.gone
the labour of studying the Code as a whole, and ‘with somo pr?fossnonal )
'kuowledge to start with. Tmbedded in those details, and underlying them,
are various principles of considorable importance—some of them of very great
importance—and those are just the points upon whijch we may receive useful
criticism and advice from persons who aroe unable or unwilling to unde:;go
the labour of studying the Code as a whole. Now in such cases wo goneﬂ; ;’
find it a ugeful thing, on the presentation of a Report, to call attention to the
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points of principle on which we propose alterations, although there may be
‘o discussion on hand, and although we ate asking the Council to take no step
‘beyond suspending their judgment until after the publication of the Report
of the Oommittee and of the new draft. Therefore I propose to call
thé attention of the Oouncil to the main points in which the law will
‘be altered, if the Council think fit to pass this Oode into law in the shape in
‘which the Committee have now prepared the draft. Some others of my
hon'ble friends have also some information to impatt on points which, owing
to their greater experience, they can explain inore accurately and olearly
than I can; and in order to put myself and them in more striot order, I will,
with His Excellency the President’s permission, make a formal motion when

I bave finished what I have to say, to the effect that the Report be published
as recommended by the Committee.

“ I have before had occasion to observe that, constituted as our Legislature
is, our proceedings in Committee often had more of the essentials of a public

disoussion than our proceedings at this table, and I never knew that to be the
case more certainly than now,

" “The Bill which we prepared last year was published in the month of
March 1876. :

“ We asked the Local Governments to be good enough, each of them,-to
submit it to a few skilled officers. They have discharged that task with great,
judgment, and the result is that, besides the opinions given by the Local
Governments themselves, we have a body of comment and criticism, I may say,
upon almost every sentence of our Bill, proceeding from about fifty gentlemen
well competent from their position and antecedents to give advice, and many
of whom have brought great zeal, industry and acuteness to their work. That
work is rather bulky. It consists of the two volumes which I hold in my
hand, and which contain about 450 folio pages of close print. It has been
carefully and methodically perused and digested by our Secretary, and by my
hon'ble friend Mr, Cockerell, who have winnowed the chaff from the wheat;
and it has been examined, I am sorry to say in a more fragmentary way, and
mostly with reference to the more important parts of the Code, but still to 8
considorable extent, by mysclf. And I have no hesitation in saying that it
contains as valuable a public’discussion and criticism of our work.as it i

possible for a Legislature like ours to obtain on a subject of this kind—a subject
of grezft magnitude, great intricacy, abounding with d;tails, and requiring
professional and practical knowledge at every turn. ’
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“Weo have upon the face of our Report expressed our obligations
to the gentlemen who have been good cnough to favour us with papers, and
we bave endeavoured to indicate what seemed to us the most able and useful
papers among the number. But there are many others that aro able and use-
ful, and I am not quite sure that we havo been wise in making distinctions.

“I have only to add on this point that, as I anticipated when moving
for the Committee, the number of small alterations conscquent on the
criticisms is something enormous. I cannot tell the Council how large it
is, and indeed nobody can tell, excepting a person who will take tho Bill of
last year, which is labelled ¢Bill No. III,’ and the new draft, which is
labelled ¢ Bill No. IV,” into his hands, and will compare them scntence by
sentence. But the gentlemen who have been good enough to bestow pains
on this mafter will find that, in whatever shape the Code is passed, their ,
work has passed very largely into the frame-work of the law.

* % Now I proceed to mention what are the principal alterations that the
Committee are proposing; and the Council will find that most of them—in fact
nearly all of great importance—are connected with that critical part of the Cdde
which regulates the execution of decrees; the execution of a decree being the
ultima ratio by which the law enforces the rights of the creditor against the
" debtor. Now, itis very generally thought that our existing Code is too rigid and
mechanical in its'operation, and that it bears too hardly and incisively upon the
debtor. By our Bill No. III we proposed certain relaxations of tho Code in
that respect, which I explained to the Council last year. Th.e result of the
comments we have received has been to induce us to go further in the same
direction, and to_propose some further relaxations and some further facilities for
tho debtor to discharge his obligations to the. creditor, without being what is

commonly called ¢sold up.’

“The principal point to which I drew attention last year, o point men.
tioned both in our Report and in my specch to the Council, relate.d to the
sales of land in execution of decrees far money. This isindeed in my judgment
by far the most important point of all the matters of debateable ]zolicy inv.olvcd
in the Code. Every Member of this Council must bo familiar wn,h.thc discus.
sions which arise from time to timo about tho rapid transfer of land from.t he poor
cultivator to the rich, or comparatively rich, lender of money. The dls'cusswn
crops up in oll dircctions, A few wecks ago I had occasion to mention the
subject in connection with the law of pre-cmption in Oudh.. Mr, Hopa men-
tioned it the other day in conncetion with the Jégfrdirs of Sindb. Within tho
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1ast few years, it has twice been the subject of a general and formal enquiry
by the Govornment of India. There is hardly any part of India in*which
the problem does not more or less exercise the mind of the Local Government
and®f its R}‘inoipal officers. Some of them think that India abounds with
usurers, who lend their money chiefly with a view of getting the land of the
debtor, cach being a sort of Indian version of the '
o ~ ¢Fcenerator Alphius .
Jam jom futurus rusticus.’ .
« Others tell us of villago Shylocks, each intent upon’ securing his pound
of flesh, and with apparently no village Portias to counteract their mdchina-
tions by quibbling away what is written down in the bond. No doubt there
*has been some exaggeration in those matters, but, all exaggeration apart, the
problem is a serious one and requires some careful consideration.

“ Now the rapid transfer of land, which creates such uneasiness,is a process

- which we may see to have gone on in all countries where wealth is increasing
and the commercial spirit is advancing. And though it is'always accompanied
by pome painful incidents, the process is a healthy and beneficial one enough, if

it is sprend over a length of time, if it advances only with advancing civilization,
and is not accelerated by adventitious circumstances. * ’

“The peculiarity of our case in India is this, that, with the British rule, °
we introduced two most powerful factors of civilization tenﬂing to promote
the transfer of land to the moneyed classes, One of those factors is an equal
and moderate assessment of revenue, which has given to the land a margin
of value that it did not possess before, and has made it a covetable possession
for the purpose of investing money. The other factor is a .vigorous syslem
of law-Courts, which gives to the creditor swift and certain means ef enforcing
his contracts, and of taking his debtor’s land if he cannot pay. There is no
doubt that those means have been very much increased since the Civil Procedure

Code came into force, and it is a strong testimony to the efficacy of the Code
a8 & whole, though in this particular instance it may have produced some dis-
agrecablo effects. : .

“The Codo itself contains no check whatever upon the unreserved
nnd. unqudlificd sale of the. land of the dobtor who cannot pay. There
is mdeec} one scction—section 248 of the Code—which - provides that,
in certain circumstances, the execution of s decree may be handed over
to the Qollector. 'Whather it was intended to give the Collector any discre-
tionary power in such cases may be doubted, but at all events if it was
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intended, the intention is not clearly expressed, and the Courts have held
that the Collector is only a ministerial officer’ for carrying info effect the
decreos of the Court. The result is that sales have gone on in a rigid mechanieal
way, without even the check of an upset price, or of a power of adjounfmg
the sale when the whole thing is an evident failure, and with the common
result that the property is bought in by the judgment-creditor himself at a

great undorvalue.

“Therc are some parts of our dominions—the Panjih, Oudh, and the Central
Provindes—in which the Code has been introduced with a material modification
upon this point, the modification being in the shape of a provision that, before
a debtor’s land can bo sold, the conscnt of some high and responsible authority
8hall be required ; so that there is a discretionary power given to the Adminis-
tration to prevent such sales. And we are told that in those Provinces there has -
buen a substantial retardation, and, in the opinion of I think I may say all
officers, a bencficial retardation, of the process of transferring land from one
hand to another. But elsewhere, where the Code has been introduced in its
simplicity, the-transfer of land has been going on at an accelerated pace,

* with the effect of creating a larg2 dispossessed and discontented class.

“The effects of this system upon debtors have been vory much in-
tensified by certaif arrangements whioh lower the price to be obtained
at execution sules. I explained to the Council before that there are two
rules whick have a very- prejudicial cffect in that respect. OOne' is the. rule

- that nothing can be put up for sale excepting that vague thing, the ‘nght,
title and interest’ of the debtor in the land. Whether that right, title
and interest be much, or little, or hothing at all, it is the only thing which
can by law be sold. The “other is the rule that the judgmen.t-crtfditor, who
is practically the vendor,  shall keep the purchaso-money in hig* -pocket,
although it may turn out that the right, title and interest which ho has sold
are nothing whatever, although he may havo put up for sale tho.lund of an
entiro stranger, and although the purchaser may have got nothing by his

* purchase except a lawsuit.
“ T believe nl;r) that another blemish in these sales is that tho property,
however large, is always put up in a single lot.
“In our Report of last year wo mentioned tho effect of those rules, and the

remedies which we proposed for bettering the condit’ion of the debtor, ) Ou;
Temedies were, to allow a specific description of the interest to be sgld. an
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"to reqmre at lcast some attempt at a more epeclﬁc description than the law

now allows; to alter the rule us to the recovery of money when nothmg what-

‘ever has been: sold; to prevent the creditor from bidding at a sale except with

th!'permmsxon of the Court; and to .provide that the Executive may make

rules imposing conditions on sales. We contemplated that the rules made by

‘the Execative would be of such a naturc as this—to re§uire the consent of -
some high and responsible authority, as is done in the Panjéb andin the other

“Provinces I have mentioned, to provide for an upset price, for sales in lots

when desirable, for adjournment of sales, and such other safeguards as might

be thought necessary to prevent the land from.being sold for a mere song.

« Regarding the action of the Collector, we said this:—

€ ¢ ¢ has been hold that the Collector is a mere ministerial officer under the eorrcspondmg

neohon of the preseut Code, and that he bhas no disoretion as to postponing sales, ﬁxmg an

. upeet price, or any othier matter affvoring the substance of the eale. And it is suggeated that

+ the Collector ought to have discretion in such matters, or even some larger power to make

arrangements for payment of the debt by some means short of an absolute sale of the land.

* The point is.one on which we should be glad of opinions from, those who have been led to study
jt. It will be remembered that, in section 272, we propose to give power to the Executive to,

make special rules on the subject of sales of land.” &

« Respecting the incidents of sales and the risks mcurred by purchasers we
said :— . .

«¢We ghall be glad to know of those who are fumiliar with the subject whether the fact
really is that property is apt to be sold at an undervalue in execution-sales, and if so, to what
cause they impute it, what they think of the alterativns now proposed, and whether any ~

remedy has occurred to them by which -more secunty can be given Lo pufchasers with the view
of obtaining better prices fur lund.’

“ Those are the points on which we specifically asked for advice. Updn
the latter point we find a large conourrence in our views, and I need only
say hore that we have gone somewhat further in requiring specific description
of the property to be sold. 'We hope that the' proposed alterations will lead
to more care in putting up properties to sale than is now. exercised by Judg-

ment-creditors. Any one who wishes to examine them more at large will
find thewp in section 288 of Bill No. IV.

-

“ Upon the more important'question of controlling the execution of a’
decree for sale we have received a great deal of advice, and the rosult is that
we propose to make some more specific alterations of the law than the mere
investiture of the Execufive with power to impose conditions on the sale of
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land.. I, will just rend to the Council somo of the views which we have
received upon this subject. The Lieutenant-Governor of Bengal, who has
.sent us three minutes, all of valuc, says upon this point i—

Y
‘1 am advised by many woll-informed authorities that the immoveable property™ sold
in exccution of decroes often goes for prices muach below the ordinary selling value, not only

by reason of the uncertainty for which I have just proposed a remedy, Lut also by reason of

the summary and obligatory character of the sale. Indped it is notorious that the misfortune
gravated by the unduly low sum

of & man whose property has thus to be sold, is much *azg
The unpopularity which must thus, ns 1 believe unncoeesarily, attach to

which it fetches.
I say unpeocssarily, because if

the sale of such property in execution of decree, is manifest.
8 good department of exccution 6f decrees were to be @stablished, it could take charge of such

property, attaching it before sale; managing it for a time; thus practically ascertaining its
. value; fixing an upset price; and in the event of such price not Leing offered, retaining the *
land under manavement for the benefit of the judgment-creditor and judgment-debtor alike.
The cost of such management would be recoverable from the property. If the property con.
sisted of land puying revenue to Government, it might best be managed by the Colleotor of

the district, undér precept from the Civil Court.’

“Now it will be scen that what the Lieutenant-Governor recommends is
the establishment of a department for the execution of decrees, and he has
insisted upon that plan further in another minute in which he goes into the
matter with a good deal of detail.” It may be an excellent plan, and I do not
say a single word against it, but it is rather outside the scope of our present
‘operations. It is an administrative operation, and would require the consent
of the Government of India after going through the ordeal of various executive
departments, the head of one of which I see looking very hard at me across the
table, At the same time it will be seen that we adopt in substance the proposal
of Sir Richard Temple, only that, instead of 2 new department, we propose to use

Jthe existing machinery of the Collector.

“Mr. Bell, the Logal Remembrancer to the Govemment of Bengal, a
gentleman of great experience, writes as follows on the subject of exocution

sales : —

| “¢«With regard to the difficultics which decree holders experience in exccuting their
decrees, I have nothing to add to the very full discussion which the subject has undergone
in His Honour the Lioutenant-Governor’s Minuto of the 20th Scptember. “Bat there is
another aspect of the question which should ulso be congiderod : I mean the grossly lnndeqnlto
price al which the debtor’s property is sold at these execution sulcs. More npoble and ancient
fumlhes bave been ruined by these Civil Court sales than by any other cause, A case came
before me the other day in which property, for which the judgment-creditor Lad himself
P“"WSU offered Rs. 50,000, was purchased by the ssme judgment-creditor at an execution
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sule for Rs. 6,800. I venture to'say that bundreds and huoudreds of similar oam happen
every ycar in Bengal. The present Bill (seation 288) attempts faintly to deal with the evil
by provndmo' that the judgment-creditor shall not bid for the property sold tvithout the
express sanction of the Court. But tbat is clearly 8 most inadequate remedy. lxx many’

-cases, unless the judgment-creditor was permitted to big, there would be no biddérs at all,

What is required is that, there shall be somé security that the property is sold at a fair price,

- There is only one way in which this can be done, and that is by allowing the judgment-debtor,

‘in case the Court holding the sale,considers the price offered inadequate, to have the estate

_valued by the Court, and.made over at'such valuation to the judgment-creditor in satisfaction

of his dobt. I am sure that no measare short of this will be able to removo this greqt blot

on our judicial administration. The present system of sellmg landed proporty at these Judu,ml
sales is only another form of robbery samctioned by law.’

“ Now the Council will observe that Mr. Bell speaks in very strong terms
of the inadequaoy of the prices obtained at these execution sales. But having

-read every word that is said upon this subject in the volumes of correspond-’

ence before me, and every word sfid in the two inquiries which I mentioned

. 88 having been made by the Government of India, and having had the oppor-

tunity of speaking about it to many gentlemen in high judicial positions, I

+-have only found one officer who expresses an opinion that adequate prices are
" obtained at exeoution sales. No doubt such may be the case in some portion:

of India, but that it is not the case overdndia gencrally is quite clear; and
strong as Mr. Bell’s lJanguage is, it is borne out by a cloud of other witnesses.

» v

“We do not indecd provide in terms that the estate shall be forced upon the
judgment-creditor at a valuation made by the Court, but it will be seen that

‘we propose to give the Collector a very large discretion which may lead to such

an anangement if found to be beneficial under the circamstances.

“The only other opinion I will quote upon this subject is that of the
Government of Bombay.,  Last yenr that Government consulted the High Court®
of the Province as to the expediency of transferring execution sales to the
hands of the Collector in a par ucular district. Addressing the High Court on

the subject of section 248 of the Oode, which I mentioned a htt.le while ago,
they spoke as follows :— .

¢ It caunct be concealed that much dissatisfaction is felt in many parts of the country at
the system at present in vogue for the sale of revenue-paying lund, either owing to the unfit-
nees of the Court’s officers to 8onduct sales, to the dislike of the prople, other than professional
money- -lenders, to bid for land ot snch sales, or to other causes which it is ncedless to mention.
1t is generally belioved that practically the workivg of the present sy stem ends in hutfs being

sold by the Court’s officers for very much below their value, and to their being very frcquently
bought in by the judgment-creditor for compuratively small sums.
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“¢ His Excellency in Gouncil is dlsposed to think that some measure of the dissatisfnotion
might be removed if such sales wero entrusted to the Collector .and conducted by his depm't-
ment. He accordingly proposes- to introduce this practice under the authority vested in
Goyernment by the section quotcd above. He does not at present intend to mako it universal, ’
but to introduce it 88 an experimental measure in one district. He has accordmgly issued
instructions to the Collector of Kaira, who has ,offgred to undertake the duty, that in future
hia depnrtment should conduct all such sales within kis district.’

“To that the High Court replied, expréssing some doubts as to the legality
of, the proceeding, and pointing out that, at all events, the provisions of the
Code were totally inadequate for the purposes contemplated by the Govern-
ment, It will be seen that our proposal is to give to the Executive tho very
powers which the Bombay Governmont desired to exerclse in a particular

instance.
“Now for our'proposals, the principal of which will bé found jn sections
320, 821, 328 and 826 of Bill No. IV. . o
“It will save trouble to quote sections 820 and 821 in full. They run

as follows :

820, 'l‘be Local Government may, with the sanction of tho Governor General ia

Council, declaro by notification in the official Gazette that in any local area the £execution

" of decrees in cases in which a Court hos ordered any iuterest in immoveable proporty to be
sold, shall be transferred to the Colloctor; and rescind or 'modify any such declaration. The
Local Governmhent may also from time to time prescribe rules for the transmission of the decree

from the Court to the Collector, and for regnlnt.mg the procedpre of the Collector and his

mbordmam in, executmg the samo.

¢ 821. Whenever the execution of a decree has been so tratsferred, if' the Collector has
reason to believe that the judgment-debts of the judgment-debtor can be discharged without
a sale of the whole of such interest, the Collector may (notwithstanding any order under
section 803, but subject to such rules as mmy from time to time be made in this behalf by the
Chijef Controlling Revenue Authority) raise the amount necessary to discharge such debts with

interest thereon according to the decree, or, if the decree makes mo provision as to mtereot,
then with interest (if any) as he thinks fit not exceeding the rate of six per cent. per anatm,

" “(a) by selling part of the judgment-debtor’s mterest. in such property or in any other

immoveable property : .

¢(3) by mortgaging the whole or any part of such interest :
¢ (c) by letting on farm, or managing by himself or nnother, the whole or sny part of such

interest for any term not exceedmg twenty years from the date of the order of sale, or
~"¢(d) partly by one of such modes and partly by anothér or others of them.

[
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.. Yor'the purpose of managing under this section the whole or any part of such intercst,
the Collector may exercise all the powers of its owner.’, .

“The Council will see that by performing one or another of the operations
authoyized by section 321, ‘or by combining any two or more of them, the
. Collector will have 'an almost alsolnte discretion as to the mode of raiSing
: 'ﬁibﬁéy..q."“t of the property for o term of twenty years; and if it really is the
cose-that the debtor is a solvent man, provided only that the bes is'made of
T’pi}s:.iiiqi)erty, there will.be an opportunity of making the best of it, and he will
~eventually pay his debt and get his land back. If on the other hand the term
“of twenty years will not suffice for such o process, the poor man must yield to
his fate and be sold up at last, and that we have provided in sections 823.
 All we can' do consistently with the principle that a man who has property
* shall ‘pay his debts is'to give him the chance of . recovery; and to prevent
b“"_'@he ‘destruction of his property through ignorance, accident, hurry or extreme
\ pressure. ' '
 "*In furtherance of the same object, we have made sqme minor provisions
opplying to the Oourts as well as to the .Oollectors., By section 291 we have
rovided for the power of adjourhing exccution sales. -In scction 292 we
" have provided that no ‘officer having any duty to perform in connection with
sales shall acquire any interest in the property sold; and by section 803 we °

have provijed that sales of immoveable property shall only be ordered by a
".»-Oourt of the rank of a District Court.

RN Bection 826 requires a little more explanation. In that sedtion we propose
. to alter the terms of Bill No. III, which gave to the Executive power to impose.
conditions upon the sale of land. Now of course a general power of imposing
conditions, or & power of discretionary consent, may be so handled as to operate
by way of complete prohibition in particular cases. Dut there are cases,
especially in the more unsettied and, backward p:irts of the country, in which it

- is’better to give the Executive power to prohibit in direct terms _the salé of

particulay interests in lgnd, instead of- doing it by some cumbrous and
circuitous process. :

‘I will illustrate my meaning by reference to what is now goihg on in the,
Contral Provinces. In that part of the country, the interests of jﬁ.girdtirs;
and those of occupying tenants, are in a state of V"ery considerable obscurity-

‘Their nature, and particularly the transferable quality of the property,
« Wwill not be ascertained even approximately until the settlement of the country

.
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has been entirely- c.ompletcd, probably not for many years to come. At the
same time, although the interestsaroof an obscure legal character, the men are
in posscssion, and are actually cultivating the land and living out of it.

“Tere then is a possesston of ‘great value to 1ts possessor, which is yet of
so speculative a character, dnd the power to transfer which is so uncertain,
that tho sale of it rises very little above the level of a gambling transaction,
that nobody will purchase it éxcept the ‘'man who has got a decree to satisfy
out of it, and "he will only purchase it at a price trifling as compared with its
value to the possessor. Yét it is under these eircumstancos that tho Civil Courts
have, in carrying out the letter of the law, put up for sale under the general ex-

- pression of the debtor’s ‘ right, title and intorest’, land in which tho debtor hasmo
interest except the vague one- that I have just described. The Executive on
their part have interppsed difficulties by refusing consent to the siles. Now
it does not place the Government in a very seemly posxtlon, if it8 oflicers in
their judicial capacity put up something that professes to be of~value for sale, ‘
and the same officers, or similar ones in their executive capacity, prohibit the
sale because there is nothing of a marketable nature belonging to the debtor. It
is still worse, when the property has been actually knocked down to a purchaser

-who pays his money for it, and then the Government officers have to contend
that the interest was not transferable, that the purchaser had got notbing, and
that lie must lose both his purchasc-moncy and what he fancied Le had bought.
1t is impossible that people should believe that good faith has been kept with
them under such circumstances. ‘In cases of that kind, it is surely much-better
to give the Executive direot power ‘of prohibiting tlie sale of particular classes
of interest® in some way which will’be directly binding upon Courts of justice.
That is the rcason why we propose tp empower the L;ccutwe to mnke rules
prohibiting the sale of classes of interests in these terms:

“¢826. The Local Government may ffom time to time, with the sanction of the Gov-

ernor Gencral it Couneil, make speciul fules for'any local area imposing condmons in respect
. of sale of any  class of interests in land in exccution of decrees for moncy, or prolubntmg such

saleg—
‘ (@) where such interests are so uncertain or undetermined as in the opinion of tha

Local (zovcrnment to make it impossible to fix their value:
‘ (5) whore for rcasons of State the Local Goverument thinks that such class of nutere'ta

should not be compulsorily transfernble.’
. »

* * » * * * *
“These provisions relating to cxeculion sales constitute the principal
alteration that we propose in the Code, and ‘our object Ims becn to
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.
. .

alleviate . the harshness and rlgxdnty of the law, to diminish the -
number of forced sales, and to got for the ownor of the. land ‘something
like an adequate ‘value for it, at the same time keeping elearly in mind the
important principle—one of the most important ohjects of all civilized soclety-—

that a man should per[’orm his contracts and pay his debts to the best of his
' abllity

-4 Anotber matter to which we called special attention in our Report last
year is one which is considered to be of great. importance by many Judieial
and Executive authorities, and- that is the .practice of treating decreds as
permanent investments of money. I mentioned to the Council before the

- remedies by which we proposed to abate that practice, which is considered to,,
. have a very injurious effect: I have only now to say that our proposals have
met with a]lmost universal approval and that we have in the present draft some-

what strengthened the provisions which were made before, What we have
:'( further done i ig that respect is as follows,

“In -gection 209 we have adopted the plan already adopted by the High
Court of Caloutia and the Ohief Oourt of the Panjdb, namely, to provide that
“"+"decrees shall not carry more than 6 per cént. interest. That plan has-been
in operation in those two parts of the country for some two or three years, and *
is*believed to work satisfactorily.

) ¢ In scetion 232 we have provided that before a decree which has been
transferred from hand to hand can be executed, notices shall be given to the
‘trnnsferor and the judgment.debtor, that the Court may hear if they have
‘anything to say against that decree being carried into execution; and in
scotion 235 it is provxdcd that applications for the execution. of decrees shall

be verified, and that sudh applications shall give the history of all previous
npphcatlons for the same purpose

" "Another subject of importance “conneoted with the execution of deccrees
is that of insolvency. . I explained to the Council before how we pro- .
- posed to enlarge the present very rudimentary law upon the subject by provid-
ing o law'somewhat less rudimentary, but still falling short of a complete and
full insolvency law for tho mufassal, which we are informed that the judicial
machinery of tho mufassal is not strong enough to work. * What we proposed’"
in that respect has been received with very general acquiescence, although we
have recewed some contradwtory opinions on the subject. One geutlemnn
tells us that we ought to emact'a complete and full insolvency. law for the
‘ mufassalj another that the sections we have inserted lpto the Bill are such

’ .
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as the mufassal Courts are not now strong enough to work ; another says that the
provisions are too cumbersome; and another that they. aro too meagre. On
the whole, we have thought it best to lcave this part of the Bill substantially

unaltered.

“There are two other subjccts still connceted with the execution of deorcos,
each of considerable importance. One of those subjects relates to the things
that may be taken in execution of a docrec; and the other, to the priority of

ono decree-holder over another.

“In the Code there is contained no express exemption of the things
that may be taken in execution. It is true that in those seldom-used sections
which do duty for an insolvency law, it is provided that the insolvent may
retain his wearing apparel and necessary implements of trade. But in
section 205 of the Code, which relates to execution sales, it is said that
all the property of the judgmeni-debtor, without any exception whatever,
may be attached and sold. That extreme generality has been somewhat
restricted by judicial decisions, and in our Bill No. IIT weo followed
those decisions, and made it part of the express written law that the
exemptions in question should be allowed ; and we alsoadded that the salary of a
Government servant should be exempted from attachment. Whether the salary
of a Government servant can be logally attached at the present moment
appears to be a matter of some doubt; the prevailing opinion is that it
can be, and it is not infrequent in practice to have the salary attached by
the creditor while still in the hands of Government. Our proposal to
exempt it has met with a various reception—laudatur ab his, culpalur ab illis.
We have adhered to the principle that public policy requires a Government
servant to receive that amount of salary which is thought fit for his office.
When he has got it, it is his; he must spend it as his affairs requirc; and wo
have no more concern with the amount that he pays to his creditors, at least as
long as he keeps himself free from scandals and in'a position to perform his
‘duties, than we have with the amount he may spend ppon his wife, bis servants,
bis charities, or his amusements. Our business is to sce that tho judgment-

creditor shall not intercept the moncy that is coming to tho Govern-
ment servnni, and cut off those supplies which arc necessary to enablo him

to perform his duties. 'We have thereforo maintained that principle, and bave
extended it to Railway servants who, in this country at least, stand very

much in the position of Government servants. ,
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«If the Oouncil will look at section 266 of Bill No. IV, they will
find a list of the articles that we propose to exempt from attachment.
‘Under head (8) we exempt tools of artisans, implements of husbandry,
and cattle kept bond fide for agricultural purposes. Those articles were
-exempted in accordance with a great number of opinions received from
mufassal officers, reprcsenting the hardship and impolicy of bringing people
to total ruin by attaching such property; and we have added head (), which
exempts the wages of labourers and domestic servants. The principle is that
it is against public policy to make a man compulsorily idle either by taking
away from him those tools which are necessary to enable him to earn his
living, or by anticipating the wages of his daily labour, and so destroying all
motive for self-exertion. -

“The next topic is the priority of decrees énfer se. That is at present
regulated by section 270 of the Code, which provides that the person
who first attaches property shall be the first to be paid out of it, even
as against another creditor who has obtained a prior decree. Now there is
no principle of justice whatever in that rule. Possibly the Oode is framed
upon the analogy of attachments of another kind, in which, when it happens
that there are more suitors than one, it is allowable that a prior attachment
should prevail. If so, the analogy Liardly applies to objects that are inanimate
and capable of division. In fact all rules on this subject must be more or less

arbitrary and artificial, and we hLave got to find out the rule that is most
convenient.

‘.' Now the present rule leads to some unseemly scrambles for priority, so
that it may become a matter of accident or of favour whether 4 or B or any
other letter of the alphabet should be the lucky person to get paid in full to

the detriment of other creditors. The Judge of Kaira speaks on this point
as follows:

“ ¢ The provision that the holder of the decr
was first attached, shall be entitled to bo first
not appear to be quite an equitable one,

e on whose application the property sold
paid out of the assets realized by the sale, does
and also gives rise to several questions which cannot
be satisfactorily eettled. It often ha i ‘l icati
ppens that a certain d . i
first for the attachment of a certain prope othr deoreehldes resents an applcatio

rty, and another deoree-holder presents an application
for the attachment of the same property some days subsequently ; but owing to some unavoid-

uble.acc§dent the ministerial officers of the Court carry out the attachment under the second
application first, and then attach the same property a day or two subscquently under the first
application. In such a case, it is quite unjust that the person who presented his application
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subsequently should have precedence over the first applicant in the mattor of the appropriation
of the assets. Again, when several decrec-holders have presented applications for the attach.
ment of the eame property on the same day, and attachments have been made thereunder
simultancously; it is most difficult to determine how the assots should be divided.?

“From Sindh we hear somewhat the same story. The Judicial Com-
missioner tells us—

“¢If soveral applications are presented simultaneously, the applicants might bo satisfied
rateably. In the Small Cause Court at Kardchi there is sometimes a rush of, say, twenty
decree-holders, ench nnxious to be the first to attach. All applications put in at the opening
of the Court might be held to be simultancous.’

“That which goes on at the extreme western point of our dominions is not
due to the longitude, for we find just the same state of things in British
Burma, the extreme eastern point of our dominions. Mr. DeWet, our
Government Advocate there, says :—

“¢ Provision should, T think, bere be made for a case that is very common anyhow in
Rangoon, where several persons attach property of the same judgment-debtor on the same day,
and where the several warrants are handed to the officer of the Court at tho samo time. Which
of these is to be deemed the first attaching creditor? The practice here bas usually been to
divide the proceeds of sale between them all rateably, but for this there scews to be no
authority.’

“ Now the Council will see that the recommendations which these gentle-
men make are that when attachments are simultaneous there shall be a ratc?able
division. 'We think that the principle of rateable division may be carried a
little further ; in fact as far as is convenient. Wesee no reason why thero shox.xld
not be a rateable division among all the judgment-creditors up to the pou:}t
when it becomes inconvenient to delay dcaling with the nssets: . Therefore it
is provided, in section 205, that the attached property shall be dm‘ded rateably
among all persons who apply for execution of money decrces against the same
judgment-debtor prior to the realization of the assets.

“ Another matter also connected with the execution of decrees is the
ilmprisonment of debtors. ’

“There are many gentlemen, with whom I belicve that my l'non’!flc friend
Mr, Hope sympathises, who would have us abolish the remedy of imprisoument
altogether. We do not scc our way to that, but we propose to sh'ort.cn t:e
terms of imprisonment materially. At prosent t!)e terms are ln.ultm! y
section 278 of the Code, which provides that the maxiaum torm of iwprison-
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ment for any amount of debt shall be two years; if the debt is R.. 500, six
months; and if R. 50, three months. 'We propose to shorten those terms by
providing that the maximum term should be six months, and if the debt does
pot exceed R. 50, the term of imprisonment shall not excced six weeks.

“There arc some matters in onr Report which I will pass over with the
briefest possible indication. We propose to reserve for the District Courts
certain processes involving much discretion and responsibility. 'We also propose
to give to the District Judges and to the High Court a certain control over the
Small Cause Courts. These are points on which I have no personal knowledge,
and which I have not found discussed in these papers. My friend Mr.
Cockerell, who has experience of them, will be able to tcll the Council more
clesrly than I can what is the precise practical effect of our proposals. But
with regard to Small Cause Courts I may say that, ever since I have been in

India, I have heard from various quarters that some power of supervision over
their deerees is needed. '

“In Chapter XVI of our Bill No. IV we have provided for the use of
affidavits, an instrument at présent unknown in the mufassal. It is however a
very uscful mode of taking evidenoce in all uncontested cases, and in applications
which are of an wurgent and provisional character. Nor do I believe that
when sifted by cross-examination, as it is always liable to be bere, affidavit
evidence is more likely to mislead than oral evidence. In point of fact, one
who cross-examines on affidavits has a considerable advantage in that his
encmy has written a book, and a book which he has had time to study before
he comes to cross-examine. Doubtless the use of & new instrument will
require some care aud circumspection, and it will also probably require some
dircctions from the Iligh Court to the subordinate Courts, for which we have
provided ; but with that precaution I see no reason why the alteration should
not be productive of considerable advantage.

4

“ While on the subject of evidence, I will call attention to an alteration
fnude by section 184. 'We provide there that the Local Government may, in cases
in which an appeal is allowed, permit the evidence of witnesses in any Court
:)‘r clas.s of Co.urts to be taken down by the Judge in his own hand in English.
ll.mt 13 an innovation which in cascs actually appealed would Le attended
with great advantage,—if it could be done consistexitly with the interests of
justice in other respects,—becausoe tho Appellato Judge would then have the
evidence in the same form before him as tho J udge in the Court below. I need
hardly dilate on the advantage of introducing the English language wherever
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we can consistently with more important public interests, and I have no doubt
that the Local Governments will take very good care that the course of justice
is not obstructed by any order upon this subject. The Sccretary (Mr. Stokes)
reminds me that notonly will the mind of the Appellate Judge be left
freer to work when he is provided with the same materials as the Judge
below, but that a great deal of expense will be saved in translations for tho
Appellate Courts if the original procecdings are taken in English.

“In seotion 433 we have attempted to deal with the rather delicate subjeot
of a foreign potentate suing in our Courts. In that term 1 mean to include the
Native Chiefs of India who are our feudataries. With regard to them the ques-
tion is apt to ar‘isevmuch more frequently than with regard to those potentates
who are foreign to all intents and purposes. The matter is ono of some diffi-
culty, and the difficulty has been recently illustrated by the casc of the Réjd
of Nahan, who keeps a shop in Ambéla and was sued there by his own agent,
We have had the advantage of seeing the principles applicable to th iscase discuss-
ed in a very clear and instructive judgment by the Chief Court of Lahor'e, who
disallowed the suit. What we think is that if a foreign Chief become a suitor or
a trader or a landholder in our territories, he may fairly be subjected to the in-
cidents of the position he has chosen to nssume. But in order to pl.'otect the
dignity of such personages, and to avoid complications which are som(ftlmes very
awkward, we have thought it better to provide that insuch cases suits shall not
be instituted, nor decrees executed, without the consent of the Government.
Those provisions we have embodied in section 438 of Bill No. IV.

“The last point I think it necessary to trouble the. Council with—and they
will be very glad to hear that it is the last—is the subject of appeals,. not'the
vexed subject of second appeals upon which we have had so wuch dxscussxo‘n,
because the proposals of the Bengal Government to alter the structure .ol:' the
Appellate Courts have not yet been determined upon. Bul.: the law wnt. ro;
8pect to appeals where the Appellate Court consists of a plurality of J udgesl'x:d n:)o '
ina satisfactory state. According to section 832 of the Cf)de, which appli o
the S8adr Court, when an Appellate Court of two Judges differs upon a qtue: tnhe
of fact, and one of the Judges agrees with the Court below, the Judgfnex{ o ’
Court below is to stand. When they differon a poin? of law, tl'm pou‘xt md?o" g:
re-argucd before another Judge or other Judges, and is to bo docu:cd ntict(:'o m:).)i o
the opinion of the majority of the whole of the Judges who have hearc p

argued. By the charters of the High Courts, if a Division Co?;tg-o.;'::g(; (;:
. . e [ a 1
more Judges is equally divided in opiuion, the opinion of the sen :
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to prevail. Now, in that clausc of the charter, original business and appellate
business were lumped together, and though the rule is a very good rule in
respect to original business, it is not satisfactory as applied to appellate
business. The result of it is that the plaintiff may have a great prepon-
derance of judicial opinion in his favour, and yet a decree be given for the
defendant. It may happen that a man has obtained a decree in the Court
below, or in two Courts below, and that half the Appellate Court is in favour
of his retaining that decree, but because a single Judge, being the other
half of the Appellate Court, thinks otherwise, then the decree goes for the
‘defendant. We had to consider this question very carefully last year in
connection with the Burma Courts Act, because the principal Court of appeal
‘in Burma consists of no more than two Judges, and the principle we ap-
plied there wis that which prevails in ¥ngland, and which seems to me to
be the most rcasonable of all principles; that if there is no majority of the
Appellate Court which can agree to alter, and how to alter, the decree of the
Court below, that decree shall remain unaltered. I must confess that in our
Bill No. IIT we left that matter in a rather unsatisfactory position, for we
copied too faithfully both the Code and the charters, and the result was that we
had introduced two conflicting principles. However we found out our error,

.and we have now adopted the principle which will be found embodied in
section 575 of Bill No. IV. ’

“T will now conclude with the pro formd motion that the further Report
of the Belect Committee, together with the Bill as settled by them, be published
in the Gazette of India in English, and in the local Gazettes in English
and such other languages as the Local Governments think fit”, ’

The Hon’ble Me. CoCKERELL said that in the remarks which he had
to make upon some of the provisions of the amended Bill, he would endea-
vour as much as possible to avoid going over any portion of the ground which
had been already traversed by his hon'ble and learned friend (Mr. Hobhouse)
in his vigorous and lucid exposition of the leading features of that measure.

He desired .to draw attention to certain important alterations of detail
which had not been noticed, or at least dwelt upon, in the speech of the
learned Member who had charge of the Bill, and which, his (MR. COCKERELL'S)
personal experience led him to think, were calculated to improve very mate-
rially the existing provisions of the law on this subject.
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The Report of a Select Committee upon any Bill ordinarily contained
little more than a concise statement of the scveral amendments proposed, and
in a report upon a measure of this magnitude any explanation of the grounds
upon which the suggested alterations were based must necessarily bo exceed-
ingly meagre. The main object therefore of the present discussion of the
subject of a report which was not intended to be received as a final settlement
of the matter of which it treated, was to supplement its deficiencics in the
way of explanation of the considerations upon which the proposed alterations
of the law rested, and to draw to them as much public attention and criticism
as was possible, whilst there remained time to utilize such criticism ere the
measure was finally matured and passed into law.

He thought that it would be convenient to notice the alterations to which
he had referred in the order in which they stood in the Bill as amended.

One of the most importaunt perhaps of these was in regard to the status
of the Courts of S8mall Causes. By section 2 these Courts were declared to
be subordinate to the District Courts, and the precise effect of this declaration
would be seen by a reference to sections 25 and 622 by which power was given
to the High Court and the District Court, (1) to transfer any case from one
subordinate Court to another, and (2) to call up from a subordinate Cogn-t
any case in which no appeal would lic and to set aside -any order or decision

pussed therein contrary to law.

Under the existing law the Courts of Small Causes were wholly independ-
ent of the District Courts, and controlled by the High Courts t? only a very
limiied extent. T'he Act from which they derived their constitu.tnon em.power-
ed the High Courts to framo and issue rules for regulating their pr'non(.:e.and
certain othor subordinate matters connected with their working, and it en]ou'xed
upon them obedience to the call of the Local Government and the High
Court for periodical returns and statements of business performed by them,
but beyond this it may be said to have practically plaf:ed them under no
control. The Iigh Courts could under scetion 13 of their 'Lcttcrs Patent: c.nll
up from Courts of Small Causes, as Courts subject to their gcno.r:%l superin-
tendence, any case and try such case under their extraordinary ongfnnl juris-
diction—an obviously inconvenient remedy—but they could do nothing under
the power, which théy had under their Charter, of transferring cases fron‘; (mi
Court to another subjeet to their appellate jurisdiction, for tltn't power could no
be applied in the case of Small Cause Courts from whose decisions there was no

3ppeal.
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s+ 1+ 1t had slways seemed to him (MR. OooxEreLL) that this position of the
‘Mufassal Small Cause Courts was of a singularly anomalous character.  They
were placed side by side in almost every district with the Pripcipal GCivil Court
 to which all other Oourts of every grade were subordinate, and yet this Court
:.of -general control had no power of interfering with them in any way.

The Judges who presided over these 8mall Cause Courts were for the most
part selected from the higher grades of Subordinate Judges who had always
been subject to the control of the District J udgo, and the class of business
performed by the Small Cause Courts was distinctly less important than that
discharged by other Courts subordinate to the Distriot Court.

‘What then he would ask was the rcason for according this exceptional
status to Judges of Small Caise Courts P

That it led to much abuse, he could not doubt; he had been frequently told
- of the inconvenience caused to suitors, and the irregularities in the practice of
these Courts which arose out of this state of things and for which, it was com-

plained, there was no local means of redress; and indeed he did not sce what
other result could be expected.

The Small Cause Courts had now been in existence for about fifteen years,
and he believed that they had survived much of the unpopularity whieh undoubt-
edly at one time attached to them; but this practical independence of the
chief local Civil Court had always heen, and was still, regarded as a blot upon
the system, and he was confident that its removal would be counsidered as not
the least of theé improvements projected by the amended Bill.

_He would have been at a loss to conjecture why this want of local con-
trolling power had been allowed in the original enactment for the establishment
of .th?se Oourts but for the provision which it contained for the oreation of
principal Courts of Small Causes. For although these principal Courts were
invés‘ted with no special _power of control over the other Courts, yet it bad
been intended that Barristers should be appointed Judges thercof, and, in fact,

at the time of the first establishment of these Courts, Barristers were in scine
cases so appointed.

Now although the present age was developing a levelling up tendency,
and there was consequently no saying what the audacity of a ?’uturo legisla-
ture might lead it to attempt, yet in 1860, when these Courts were first created,
no person would have had the temerity to propose that a Court presided over
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by a Barrister should in any way be placed in subordination to one of which
the Judge was a member of the Civil Service! The Barrister element had,
however, disappeared from the Small Cause Court Benches, and the class of
Judges by which it had been replaced would have no reasonable ground for
considering their personal dignity injured by being made subject to the control
of the District Judge. ’

The alteration of the law contemplated by section 28 of the Bill was, he
apprchended, one that would be deemed of especial importance to the interests
of a large section of the community in the province to which he had the
honour to belong. The Council were aware that in that quarter, especially in
some of the Central and Eastern Districts, scrious complications had from
time to time arisen in regard to the relations between the landlord and tenant
classes. Those complications had their origin in the special legislation of
1859 for the adjustment of the rent of land in the Bengal Presidency.
Prior to the enactment of Act X of that year the landlords exercised large
coercive powers which in'effect compelled the tenants to pay in some form or
another almost any amount that the landlord found it in his interest to
demand—one practical result of the enactment of Act X of 1869 was the

withdrawal of this power.

Now he (M. CockEreLr) did not mean to say that this power sho?ld
not have been disturbed, for it was a very arbitrary and unjust power which
virtually placed the tenant class at the mercy of the lt}ndlon’l, but the l'aw
should certainly, have compensated the landlord by n.ﬁ‘ordmg him an effective
remedy for the enforcoment of his just rights, and this no doubt the framers ?f
Act X had essayed to do by the provisions for enhancement of rent unde’r cex:tmn
conditions. Those provisions, however, had confessodly failed to effect their obje'ot.
now that the tenant class had learned their exact legal status and the power which
they could exercise by eombination in resisting the landlord’s attempts by process
of law to exact an enhancement of rent. As the law swoq, thfa landlord conl.d
ouly sue his tenants severally, and by virtue of thetr combination the pecuni-
ary means of each one for resisting the claim to the 'last and carrying the
case up_ to the highest Court of appeal were not wanting.
of combination existed even the wealthicst landlords 'shrunlf '
ordeal of waging single-handed such an uncven contest with their tenantry in

large estates in which the claim to receive enhanced reats might apply to more

. tientio the
han embark in such costly litigation
than a thousand persons. Sooner than o e attompte

landlords would endeavour by other means to gain their en ;

Where this kind
before the °
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16d to d state of bitter fceling between the classes Which threatened secrious
bretiches of the peace, and possibly open riots at any moment.

*

To meet this stato of tl{ings a special Act was passed by the Bengal
Council, and had guite recently, he believed, recoived the assent of His Excel-
lency the President. By that Aot, amongst other things, power was given to

the landlord to proceed against the tenants of a whole estate for ‘the enhance-
ment of their rent in a single suit.

The Oouncil would observe that a corresponding power was given by the
Amended Bill (section 28) which provided for the joining of all persons

“gs defendants agninst whom the right to any relief i alleged to exist, whether jointly,
severally, or in the alternative in respect of the same cause of action.”

This provision would have a substantial advantage over that of the special Act
referrod to, inasmuch as, whilst the latter counld be carried into operation only
after tho fulfilment of certain material conditions involving loss of time and
expense, the former could be acted upon by every-landlord who claimed to

enhance tbe rents of his tenants collectively to the-same extent and upon
grounds common to all of them. '

In section 58 of the Bill would be fouhd an entirely new provision by
which a plaintiff was required to present copies, on plain paper, of his plaint
equivalent in number to the persons sued by him collectively for the purpose

~ of being served upon the defendants together with the summons; and to meet
cases in which by reason of the extraordinary length of the plaint itself, or
the large number of the copies required, this obligation might be thought to
press too hardly upon the plaintiff, power was given to the Court to allow the

presentation of concise statemonts of the substance of the plaint ‘to bo served
with the summons as an alternative measure. ‘

Owing to the want of somo kind of notice to the defendant as to the
nature of the claim against him, great delay was often occasioned in the first
hicaring of the suit. It sorhetimes happened that the defendant knew all about’
the s‘uit which was being brought against him, and the mere service of sum-

, 1mons was sufficient to enable him to enter upon his defence, but in mapy cases
the defendant eithier had, or affected to have, no such knowledge, and bis first
step on receiving the summons was to apply " to the Court for a copy of the
plaint and ask for an adjournment of the hearing to enable bim to prepare Lis
defence. Now by the provision just referred to, much d elay would in such
cases be avoided; moreover it seomed a more equitable course to throw the
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burden of the first cost of {he suppl} of the copy of the plaint upon {he
plaintiffs who had to establish his right to involve the defendant in the con.
templated litigation, rather than upon the defendant, who, until some sort of
primd facie case was made out against him, must De regarded as in tho right,
and entitled to the protection of the law.

Under the English law a somewhat similar practice prevailed, the nature
and purport of the claim and a summary of the circumstances under which
it was made being endorsed on the summons itself; that procedure was well
sunited to Courts where the summons was prepared by the legal agents of the
parties to the suits, but would not apply to the Mufassal Courts in this country
in which all forms of process were drawn up by the ministerial officers of the

Courts.

There might be spme difficulty in the working of this new provision, if
the alternative of concise statements had to be largely resorted to, by reason of
the responsibility thrown upon the officers of the Courts in regard to the corre-
spondence of the statements with the subject-matter of the plaints, but it was
to be expected that in the large majority of cases the power of substituting
statements for copics of the plaint would not have to be exercised.

Sections 79 to 81 of the Bill were designed to cffect a matcrial alteration
of the law in re¥pect of service of the summons; and when it was considered
that a very large proportion of the suits instituted in various parts of this
Empire were decided ex parte Ly recason of default of appearance on the
part of the defendant, the importancoe of this part of the Court's procedure

could Lardly ‘be exaggerated.

- He would first explain the mode of procedure at presen? adopted as con-
tained in sections 54 and 55 of Act VIII of 1859, and the rulings of the High

Courts upon this subject :

“In all cases whero the summons is sorved on the defendant personally or any agent or

other person on his behalf, the serving officer shall require the signature of the person gn \'rlfom
n acknowledgment of service, to be cndorsed on tho original

the servico may be made, to a
y be made, to 1f such person refuso to sign the

Summons, or on a copy thercof under the seal of the Court.  refuse

acknowledgment, tho service of the summons shall nevertheless be held sufficient if it bo other-
Wwise proved to the satisfaction of the Court.

“When the defendant cannot be found, and there is no agent °.'“P°W°”d f‘l: :nmﬁl;t ::‘

- service, nor any other person on whom the service can be made, the scrving oflicer s o
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‘copy of the summons on the outer door of the house in which the dofendant is dwelling.” #
* * * * ' '
L
“Now in regard to this last provision it would be observed that the law
contamed no declaration as to the effect of this fixing. of the summons upon.

“the outer door of the assumed residence of the person summoned.

Most of the High Courts had supplied this omission by ruling that the
affixing process above mentioned constituted valid service. Here then were
two recognized modes of personal service: (1) the actual written acknowledg-
ment of the person served, or other proof of his having been served in the
absence of such written acknowledgment, and -(2) the posting of the process
“on the dwelling of the person summoned when the latter or any other person
capable of acting on his behalf in such matter could ‘not be found by the server.

In the previously published draft of the Bill to amend the law relating to
Oivil Procedure, these provisions of the law as-supplemented by the rulings of
the High Courts were retained, and it was further provided that the mere
endorsement on the summons by the serving officer that it had been served, in
accordance with either of these rules should be taken as proof of due service.
Against this mode of treating this very important subject strong protests were
made by a Judge of the Madras Presidency, and the writer of an article in one
of the leading Bombay Journals. Looking to the severe penalty attaching to
default of appearance on the part of a defendant when the due service of the
summons upon him had been proved, and the conseguént necessity of obtaining,
as far as may be practicable, positive assurance that the defendant had really
obtained timely notice of the action against him, the obvious injustice of

-reckoning as due service the spontaneous adoption by the process-server of a
mode of procedure which was only allowed to constitute service, when specially
ordered by the Court in the contingenoy of the latter ‘being satisfied that

the defendant was keeping out of the way to avoid servxce, was strongly
insisted on.

The Madras J udge (Mr Nelson) writing upon the existing Civil Procedure
Code said in reference to this subject :

“Of all the enactments in the Code contained, perhaps it is the carly part of this sec-
tion (55) that is most frequently abused. Nothing in the world is easier than to fix a copy
of a summons on the outer door of a mau’s honee during his temporary absence from home,
and process-servers are never over-diligent to find a man who does not happen to be sitting on
the thresold of his house when they call. Again nothing can be more diflicult for an ordinary



CIVIL PROCEDURE, 253

native to prove them that the process-server did not on a certain day fix a copy under this
section, when a bribed process-server states that lie did fix one, nnd dishonest suitors of course
tuke advantago of every opportunity that offers when detection of their fraud is i possible
or very dificult.” '

And the Bombay Journal wound up a woll-maintained cxposition of the
unsoundness of the oxisting law with tho following remarks : —

“ Our contention is that personal service should not be dispensed with except under a
special order of the Court. And we trust most sincerely that the Scleot Committee will
pause before they finally give legislative force to a practice which is inconsistent with the
other provisions of the Code, which damages the interest of dcfendants, which encourages
negligence on the part of process-servers, and which opens a wide dvor to fraud,”

The Committee had very carefully weighed these objections and had
come to the conclusion that the principle of non-dispensation with personal
service was tho correct ome; they further considered that the only satis-
factory proof of personal service cousisted in the production of the writ‘ten
acknowledgment of the person summoned, or some capable person acting
on his behalf. It had therefore been provided in the Bill as now amended
that where the process-server was uuable from any causo to Itl'oduco this
written acknowledgment, he must make a rcturn of mon-service, and the
Court should then, after examining him on oath touching the circums(.nnc(fs of
such non-service, make such order in regard to substituted servico as it might

think fit,

The power heretofore vested in the Courts of‘ ordering a gencral attach-
mont of property had been omitted from the ].3|ll as n?w amended. That
power was conferred by Act XXIII of 1861 (sectlon‘ 18) in rc.spcot of 't(;:ovc;'
able property found within the jurisdiction of the Court mnkmg the or cr(:l
attachment in execution of money decrees where .t-he nmo-unt did.not excee
one thousand rupees, and by Act VIIIof 1859 (sect.lon 214) in rcspt(;ct o\t’ mov;:
able property, wherever it might be found, in cxecut-lon of ' ul} other ' ccn?;. o
England also the Courts were by law invested with a sum.lar [.)o“ er. l:: er-
theless it was thought that this power should not bc' maintained, as cmg
unsuited to the circumstances of this country. The cxistence of such a power

afforded facilities for all kinds of oppression. An “"Scl'“P}""“;t:","”":‘?lf:e'
armed with a warrant for the general pttachment of his dc. r's property,

used it as a sort of roving commission to Pl‘“‘def his. cncmieﬂ. by-tp:;l:::;;‘
upon their property on the plea that, although in their possession, 1

belonged to his judgment-debtor. R
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" "In anticipation of possible or probableabuse of this authority, the existing
law provided (Act VIII of 1859, section 218) that the Court might, " previously
to granting a warrant for the general attachment of property, require sccurity
from the deoree-holder to such amount as should be deemed adequate in the
‘way of compensation for any possible injury resulting to any person other
than the judgment-debtor through the execution of the warrant. Now as it
was obviously an impracticable task to forecast the amount of possible injury
‘to individuals from an-improper exercise of a general power of attachment of
property, it followed that the above -provision must prove a dead letter and
could afford no adequate protection to the public against the misuse of this
large legal power. '

Moreover the holder of a warrant of general atiachment would always be
able to bring a cloud of witnesses to establish the equity of his proceedings under
it, and it would in most cases be a dificult matter for the Court to come to the
conclusion that the warrant had been deliberately misused and maliciously
executed for the purpose of causing injury or annoyance to other persons
than the judgment-debtor, and consequently the risk of an action for damages

being successfully prosecuted was regarded as so remote that it had mo
practical deterring effect.

On the other hand, the provisions of the Bill for enabling the judgment-cre-
ditor to bring his debtor or any other person into Court as a witness for the pur-
pose of making discovery of all property really belonging to such debtor, and liable
to attachment in satisfaction of the decree, were so ample, that it was difficult to

8ee wl.mt real hardship could acorue to any decree-holder or plaintiff in a suit from
the withdrawal of the power referred to.

He (Mn. Coorrrery) had now come to the disoussion of what "were per-
haps the' most important of the alterations of the law contemplated by the Bill
upon which he had to offer explanations. He referred to those provisions which
reserved exclusively to Courts not inferior to the district Court powers which
were by the existing law vested in all Qivil Courts; and in treating of this

subject he would first notice the details of this policy and then comment
briefly on its gencral principle,

. By sectiog 228, any Court subogdinate to a district Court desirous of having
xt? deoree exocuted by some other Court was precluded from sending the decre®
flu'ect to such Gourt, but must submit the case to the district Court to which
it was subordinate, and full power was given to the distriot Court to dispose
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of the question, as to how the decree so sent up to it was to be executed, in such
wanner as it might think fit. Uader tho existing law, a subordinate Court
might send its decrce to be exccuted by another subordinate Court within the
same district, and consequently subjoct to the same district Court; but if the
,decree had to be executed beyond the limits of the district in which the Qourt
passing such decree was situate, the latter Court was required to send it to the
principal Court of the district in which it was desived to have the decroe
executed. It might be said, therefore, that the expediency of decrces not
being executed outside the jurisdiction of tho Court passing them, without the
matter being in some measure at least brought within the control or cogni-

zance of the superior Court, was alrcady recognized.

By section 804 of the Bill, Courts subordinate to the district Court were
debarred from ordering sales of immoveable property in the exccution of
decrees. The very important question of the sale of land in the exccution of
decrees, and the extent to which it should be restricted had alrcady been dis- .
cussed at much length by his hon’ble and learned friend (Mr. Hobhouse), and he
(Mg, CockeRELL) would only say here that in his opinion the great facility
afforded to the sale of land for the realization of the amount of a money decree
by the present Codo of Civil Procedure was one of tho greatest blots on our
administration. Any measure that would mitigate and reduce the proportions
of this evil was expedient, and tho curfailment of the agencics by which such
sales could be effected must be regarded as an effoctive step towards their dis-

couragement.

By section 886, the power of issuing a commission for the taking of
evidence of certain officials and persons residing beyond the jurisdiction of the
Court issuing such commission had been restricted to distriot Courts and
Courts of Small Oauses. Such commission would probably in most cases be
addressed to other Courts or officers of a superior status to that of the subor-

dinate Court which required tho commission to be executed.

By scction 505, the power of appointing 8 receiver for the management

of any property forming the subject of a suit was thhdm'wn from Cm:xrts

inferior to the district Court. The determination of the flucstlon asto WhBt'. er

any property should be taken from the person in posj'essut)l': o ::ilt}}ee otlﬁl::
. : sons for the respo

of the suit, as also the selection of proper per i It was doubtful,

of a receiver, were matters requiring much judgmen
g the
moreover, whether the lower Courts had a sullicicnt ficld open to them for

selection of such persons.
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Seotion 650 contained special provisions, to which he believed there was
no equivalent in the present law, in regard both to the mode of attaching
property beyond the jurisdiction of the Court desiring to mako such attach-
ment, and the Courts by which such attachments might be ordered. Under the
. Oode of Criminal Procedure, if a Magistrate wanted to attach any property
for the realization of a fine or otherwise, situate beyond the local limits of

. his jurisdiction, he must get his warrant backed by the Magistrate within
* whose jurisdiotion the property was situate; and it was now proposed to adopt
a similar rule in Oivil Procedure; the Court desiring to attach any proporty
situate within the jurisdiction of another Court would have to send its roqui-
sition to such Court to procure the attachment; and this being so, tle
reasons which had led to the withholding from a subordinate Court the power
of putting in motien a superior Court for the execution of a decree passed by
such subordinate Court would apply with equal force to the case of the
\ attachment of property out of the local jurisdiction of the subordinate Court.
"It was to be observed that in all these cascs the proper excreise of the
power which had been confined to Courts not inferior to district Courts, re-
quired in a greater or less degree experience, and that diseretion and sound
judgment which are the outcome of experience. It would be seen that in the
structure of the Criminal Procedure Code, the principle of the inexpediency of
entrusting large discretionary powers to persons wanting in experience had
been carefully maintained. Tor instance, the power to put the police in motion
in conneotion with any eriminal case had been very sparingly conforred on the
lower grades of Magistrates, and generally it might be said that all quasi-
extra judicial functions requiring tact and discretion for their proper per-
formance had been assigned to the several classes of Magistrates in exact

proportion to their standing and experience in the cxercise of Magisterial
duties.

1If this distinetion was Leld to constitute a wholesome rule, as it avowedly
did, in the determination of the jurisdiction of the Criminal Courts, why should
if be wholly disregarded in Civil Procedure ? Under the present law, the veriest
tfro in the administration of civil justice was invested with as large discre-
tionary powers as the principal Civil Courts. Ile (Mr. CockenLL) considered
?hat the cl.nfm'ges in this system which would be introduced by the Bill, if passed
into law, in its present shape were of a most salutary character and urgontly
.cnllod'for. e would add that Lo regarded as most satisfactory the re-affirmation
in this very important menasure of the corrcotness and soundness of this
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principle on which he had been commenting, and which seemed in danger of
being so completely ignored in some quarters; and he thought the enunciation
of this principle especially opportune at a time when, as he understood, it had
been seriously proposed to appoint to posts of groat responsibility requiring
the exercise of much tact, disoretion and cnergy, men whose antecedents had in
no way tested their fitness and capacity for the proper discharge of the very
arduous duties attaching to such posts.

In regard to the explanation which he had mado as to the policy of the
amended Bill in withholding certain discretionary powers from Courts subor-
dinate to the district Court, he desired not to be understood to hold that
none of the powers to which he had referred in detail could be safely or wisely
entrusted to any of the subordinate Courts. He was far from entertaining
that opinion; many of these subordinate Courts were doubtless thoroughly
qualified to exercise most of these powers. Indeed, in their case, the only excep-
tion that he would be inclined to make would be in regard to sales of land,
which matter he would reserve to district Courts exclusively in order to limit
the exarcise of the power of sale to as few hands as possible. But it must be
remembered that this Bill was to apply to the whole Empire, and it would be
very difficult, if not impossible, under the varying conditions of the soveral
provinces in regard to the constitution of Civil Courts, to draw the line other-
wise than at the district Court, so as to exclude all the Courts that it would be
desirable to debar from the exercise of these powers. No other line of domar-
cation, he believed, would meet the circumstances of all provinces, and so
it resulted that some competent Courts must be excluded in order to avoid the
risk of conferring the powers in question upon the incompetent.

It might perhaps be objected that during the currency of »the prescflt Code of
Civil Procedure, the tone and character of the lower Courts had vastly improved,
and that there was consequently an apparent inconsisteucyi in withdrawing from
these Gourts this extra judicial jurisdiction which had umformly' been exercised
by their predecessors. Doubtless, the knowledge of law, and indeed general

intellectual attainments of the Judges of the inferior Courts of the present

day, were very superior to those of the Judges who had gone before them,

and this superiority was probably universal; but the judicious exercise of the
discretionary powers which had been referred to could not bo rogu.lutcd :)y tz;.lny
rigid prescription of law, and depended rather on .the ?ossesSIf)rlt o cal t:;
qualifications, such as the good judgment, tact and discretion whic 1‘reeu
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from s thorough acquaintance with the habits, thoughts and feelings of the
‘masses of the people, and a cordial sympathy with their customs and usages.

Now bis own personal observation had led him (M=. CocRERELL) to think,

and his remarks on this subject must be understood to apply to the province
"(Bengal) in which his experience had been obtained, (for he had little personal
‘knowledge of the effeots of the present system of education upon the people
of the other provinces of the Empire), that the circumstances in which the
youth of the present time attained this improved legal knowledge and superior
mental and intellectual culture were such as to unfamiliarize them with the
- character, customs and feelings of the majority of their uneducated.or imper-
fectly educated countrymen, and to place them out of harmony with their
post cherished usages and prejudices. In these respects he thought that
the Munsifs of the present time, most of them young men who previous to
their appointment had but recently been emancipated from the school and
college course of education conducted on the European system, did. though
otherwise more competent, compare disadvantageously with the class of men
who had preceded them in those offices. Indeed he (MR. CockERELL) would
go further and say that many of the class from which the present race of
junior Native Judges was taken had scarcely a greater degree of personal ac-
quaintance and familiarity with the habits and customs of the people gener-
ally, and even less interest in, and sympathy with, their thoughts and feelings,
than the European officer who had spent some years amongst them.

It was proposed (section 835) to allow the arrest of a judgment-dehtor
without restriction as to the day or time at which such arrest might be effected.
He ocould hardly say how far the existing law might be said to be altered by
this provision, for the law of India contained no rule on the subject, and it was
doubtful whether the law of England as contained in a Statute of Charles II,
entitled the *Lord’s Day Aoct,” which allowed no sService of civil process on
Sundays, and the English practice which, he believed, admitted of no such
service taking place between sun-set and sun-rise, applied to this country.
There had clearly hitherto been some uncertainty on the subject which it was
desirable to remove, and in regard to the question of principle, the Committee
!Jad come to the conclusion that so long as the law sanctioned arrest and
fmprisonment for debt, there should be no restriction having the force of law
in regard to the time at which a judgment-debtor should be liable to arrest
Many persons were opposed to the ‘Yolicy of recourse to arrest and imprison-
ment for debt in any case. He (Mz. CockEerELL) entertained himself strong
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objections to such arrest and imprisonment in the case of women, and he was
not prepared to say that he would not concur as to the propriety of their
abolition in regard to all persons, but this was a very large question and not
directly raised in the Bill under discussion. Whilst the law permitted this
form of procedure, it seemed to him only reasonable that such permission
should be absolute and without any qualification.

The last, but not the least important, of the proposed alterations of the
law to which he had to draw attention now was that in regard to suits against
the Goverument, or any public officer respecting aots done hy him in his
official capacity. At present, in Bengal and elsewhere, theso suits might be
instituted in any Court, at the option of the person suing. The Bill (section
416) provided for the restriction of such institutions to district Courts. There
was nothing new in the principle of such a rule; it had been in force in the
Bombay Presidency from the date of the earliest Regulations, and re-affirmed
in' the comparatively recent enactment of the Bombay Civil Courts Act (XIV
of 1869). In Bengal, up to the enaciment of the present Code of Civil
Procedure in 1859, only a limited number of Government officers were liable
to be sued at all in a Civil Court in respect of any public act. The Benga}
Regulation III of 1793, in its preamble, set forth the comsiderations on
which independent Civil Courts were established, and the limitations under
which the Government was willing to allow its interests and the acts of its

officers to be submitted to their arbitration:

“To ensure to the people of this country the uninterrupted enjoymen.t of the inuwu.n.
able blessings of good laws duly administered, the Government has de(ermlm:d to lodge its
judicial authority in Courts of justice; and has resolved that the. authority of t!:o 'lu!-
and Regulations as lodged in the Courts shall extend not only to all suita between Native indi-
viduals, but that the officers of Government employed in the collectivn of the revenue, the
provision of the Compuny’ﬁ investment, and all other Financial and .()ommcrf:ial'couourn’. of
the public, shall be amenable to the Courts for acts done in their official capacity in opposition

to the Regulations.”

By section 10 of this Regulation the public officérs who ‘cou]d under the
foregoing declaration be sued in the Civil Courts werc s.peclﬁed. They were
the Qollectors of Revenue and Customs, Commercial Residents, Salt Agents,
«Mint and Assay Masters, and their respective Assistants. By subscqfwnt Regu- .
re similarly made amenable to the Civil C?urts.
it might be questioned
could have

lations, Opium Agents we ade
As Regulation III of 1793 applicd only to district Courts,
whether the Government or the public officers above referred to

been legally sued in any other Courts.
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“+sAll this went to show that the restriotion -contemplated by the amended
Bill was wholly in accordance with the spirit of the law up to a comparatively
recent period. Of the ill-effects of the present system, under which the
“Government and its officers could be sued in any Court in Bengal,—where from
~yarious causes the Government and its Officers were probably much more
frequently sucd than in any other province,—he (MR. CocKErELL) could give
10 better evidence than reading to the Council extracts of a valuable paper on
. the subject of this Bill contributed by the Legal Remembrancer of Bengal
(Mx. Bell), who stated as follows :—

¢ The most unseemly conflicts often arise between the local Exceutive and the local Judicial
Oficers. Tt frequ-ntly happens that a Munsif and a Deputy Mauistrate are located ut
a sub-division, They are quite independent of each other, and there is a natural rivalry between
them ns to which of them shall be accounted the greatest. The Deputy Mayistrate perhaps passes
an order under the Criminal Procedure Code, dirccting the removal of a hut ns un obstruction.

" The owner at once files a suit in tho Munsiff’s Court to have it declared that tho .ground up-n
- which the hut stands is bis private property, and pra.s the Munsil to issue an injunction to
stop the Deputy Magistrate from carrying his order into gxecution. I could refer to a number
of cases in which these unseemly conflicts between the local Munsif and the local Deputy
Magistrate have occurred. In one case a Munsif went so far us 1o issue a ‘warrant of arrest

aguinst an Assistant Magistrate for not obeying an injunction which the Civil Court had ille-
gally issued.

“I will give another illustration of a cuse which came before me last month. An Assistant
Magistrate in charge of a sub-division had sentenced a zamindér to pay a fine, or, in lien of pay-
ment, to suffer a certain period of imprisonment. The order was passed while the Assistant
Magistrate was in camp, and as the zamfndér was not provided with the moncy to pay the fine,
he was necessarily forwarded in custody to the lock-up. As soon, or almost as soon, as he
reached the lock-up, his friends brought the money, paid the fine, and obtained his release.
The zamfndér thereupon sued the Assistant Magistrato for damages, on the allegation that the
Magistrate had acted maliciously in passing the sentence when he was in camp, and there was
s further averment that the Magistrate had not accepted the fine when tendered.

*“The first part of the plaint clearly disclosed no cause of action, for it did not allege that
the Magistrate had ncted without reasonable and probable cause; and the second part of the
plaint merely involved a simple question of fact whether the money had been tendered or not.
The f.Munsif, however, tried the casc.as if he had been an appellate Court over the Assistant
Magistrate. He censured the Assistant Mugistrate for trying the case in eamp, for delaying
to examine the witnesses, and for a number of other matters into which a Civil Court has e
clearly no jur?sdi_ction to enquire, and he concluded an illogical judgment by dismissing the
case, but casting the Assistant Magistrate in costs, because, in the judgment of the Munsify
the preccedings of his Court had been irregular. 1 have seen a great many similar cases, and
I must vecord my deliberate conviction that it is wost inexpedient to allow local Munsifs to
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try suits against local Bxceutive Officers. Such suits should be instituted beforo the Judge,
and it should be left to his discretion either to try the case himself or transfer it to one of his

subordinates.”

He (Mg. CockERELL) concurred entirely in this view of the question, and
from his own experience as Legal Remembraneor could confirm all that had been
advanced by Mr. Bell against the present system. The cases cited by that
gentleman were suits against the Officers of Government in respect of publio
acts, but he remembered suits, in which the Government 'bad been plaintiff,
dismissed by Munsifs who proceeded to deliver themselves, in their recorded *
judgments upon the cases in question, of gratuitous diatribes against the
policy pursued by Government on large and important questions, in regard to
‘which from want of knowledge of tho circumnstances they were not in a position
to form any opinion. It was on every considetation inexpedient to allow such
opportuﬁities for the arraignment of the conduct and action of the Chief
Executive Officer of the district, as the local representative of the interests of
the.State, by the Judges of the lowest grade of Civil Courts. :

It was proposed to accompany this restriotion as to institutiods of this
kind by a power of transfer to selected subordinate Courts. This also had
been recommended by the Legal Remembrancer and was certainly necessary
in Bengal where the District Judge might and frequently would .uot have the
time to try himself all suits instituted against the Government or its Officers.

A very necessary provision (section 424) had also been inserted to compel
previous notice of suoh suits. This was very much wanted,. the nu'mber of
such suits would probably be materially reduced by this obligation, as it oft¢':n
happened that matters which were taken into Court .and made the subJect- of o
suit could have been easily adjusted by some afmmble ut"rungcmout, if the
parties having a ground of action had taken the a:.hghtest pains to make kn({wn
their claim in the proper quarter and obtain & private settlemont of the. subject
of dispute. There was in Bengal at least, he feared, o: too great rendmess.onl
the part of persons who considercd themselves' :}ggueved by some action
of the Executive authorities to rush into the Civil Court and submit the.u-
grievance to its arbitrament, without making the slight?st emﬁlcnvour to obtm?
the redress to which they considered themsclves c.ntlllcd in any other wu(;l.
He (MR. CocKERELL) remembered a case in which whilst he was in correspond-

ence with the subordinate Executive autiiority on the m.“"“’_“ Of;: tp;:"f:::;
claim, the claimant went into the Civil Court, and the ncxt thing tha ie
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3n rega’r;l to the claim was that a suit had been, instituted for its enforocement
against the local officer referrved to.

. Thero were precedents also for the proposed rule in reward to thisg matter
" in the general Police Act of 1861, and the various Municipal Acts which had
~“been passed since that date, in all of which the issue of notice prior to the
institution of a suit agaimst a public officer for acts done in his official capacity
-was made a condition ¢ssential to tho validity of such suit.

He had no further remarks to ‘make on the provisions of the Bill at the
present time, and would only add that in his opinion it constituted .oven, as at
present arranged—and further itprovement ere it became law might be antici-
~ pated—a very decided amelioration of the existing Code of Civil Procedure.

The Hon’ble Mr. IIoPE said that as his name appeared upon the Report °
of the Select Committeo on this Bill, presented to-day, he thought it was ounly
. just, both to his co-sigrataries and himself, that he should draw the attention
of the Council to the.fact that he had only very recently been mgde a Member
of the Committee. Trom that, it followed that his colleagues. on the Com-
mitteé had had to bear the burden and heat of the day in this very elaborate,
troublesome, and difficult matter; and, on the other hand, that perhaps his re-
sponsibility in having signed the Report might be considered to be of a some-
what more limited nature than it otherwise would have been. His position in
this matter would appear to be one to a certain extent ab extra, not indeed
that of the jealous stepmother; but rather he would say of the friendly critic,
than of the confident and yet modest author.

He would now observe that the Act of 1859 which it was proposed
to repeal and replaoe by another was the first of those great codes
passed for India with which we were all familiar, The laws which " it
superseded were framed in the earlicst _years of . British rule in this

_ country; they were passed in the face of the practical difficulties of govern-
‘ing large and ill-understood nations, of whom it might fairly be said
that we knew their law little, their customs less, and their tendencies not at
all. Tn consequence of this the laws passed at that period with regard to civil
judicature almost all of them bore the character, if.he might so speak, of 8

- compromise betwoen legal theories upon the one side and the necessities of
the situation. upon the other. They contained many of .the technicalitics,
and not a few of the absurdities, of English law, ZEnglish ‘law, he peed
scarccly say, enunciated in the most clear and unmistakeable terms the
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majority of the great principles of eternal truth and {nstico whioh had been
recognized in all ages and countrics throughout the world, and it-had beon
" copied in those respects by the codes of almost all civilized nations. But,
on the other hand, it must not bo forgotten that just at the very time when it
was being declared by one of our great Chief Justices to be the perfection of
human wisdom, it was permitting women with children at the breast to bo
put to death for thefts of a few shillings, while Counsel cudeavoured
to mystify cach other, as they had long mystified the outer world, by
a combined jargon of monkish Latin and Norman French. On the other
hand, those laws contained a number of simple and somewhat rude provisionss
which were alien to the text, and, in many cases, to tho spirit, of British law,
but at the same time were dictated by sound policy, humanity and common

sense.

Such laws as he had endeavoured in these few words to describe, Aot VIII
of 1859 cameo in to supersede. No doubt, it would be unjust to say of the dis-
tinguished men who took a patt in preparing and bringing ioto law that Act,
what had'been said of the Bourbon dynasty at the time of the Restoration,
that though their experience bad been what it was, they had lesrnt nothing, and
forgotten nothing. At the same time it was, perhaps, at any rate not
too much to say that it would appear, to some of us at least who can now
look back, that they did not sufficiently realize two of the great facts—ho might
say characteristic features—of the society by which they were surrounded.
One of these features was that it was, in India, an entire anachronism to treat
all Her Majesty’s subjeots equally in the eye of the law. It might, no doubt,
be very right, proper and nccessary to do so in Middlescx, or purts. of England
less civilized than that; but it was different here. To class in the same
category, and furnish with the same weapons, and put und?r the same
disabilitics, the astute Brahman and the cunning and grecdy Baniyd, together
with the wild tribes of our remote territorics, such as the Blfls, and others,
such as even the simple kunbi, who were 8o different fn every respect—to put
them all together, and regard them as being egunl in the eye of the law, was
‘only to commit them to a most unequal and unjust contest. Another fo.ature
which they would appear not to have realized was, that the «-ducngcd oriental
intellcct had peculiar tendencics to technicality and subtlct.y. .In 'byc-go;:e
"days wo saw thoso tendencies very clearly in the wondrous intricacies of the

i i tem of the Mahrdtha
Sanskrit grammar, and also in the claborate account syste e s

i ; and if we cam
Government so well described by Grant Duff; an ‘
own day we found the samo talent produced, on the ono side, a few Native
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Judges and Pleaders, of whom it might be said that they would be a cre-
- dit to any country ; and on the other, a class of money-lenders and low agents,
who hung on to the inferior Courts, together with certain of the lower
officials of such Courts, who for astuteness, greed, hardness and ocorruption
“Were probably unequalled anywhere. Now, through non-realization of these
m_charactenstxc features, Act VIII of 1859, instead of weeding out from the
prevmus law all the elaborate technicalities which were then known to be so
. {njurious, and all the absurdities which were fast becoming discredited in
_Europe itself; instead of doing this and on the other hand, embodying all the
practical safeguards it contained and enlarging them with others which sixty
years of experience hLad proved to be necessary, came forward and took the
opposite course. It struck out such humane.provisions as, for instance, the
exemption, in the case of the judgment-debtor, of implements of trade and
agriculture and the clothing of his wife and children from attachment and
sale; and the result of the whole including, other legal changes then made,
was that the uiifortunate lower classes were ohastlsed with scorpions, - whereas
- before tbey had only been chastised with whips?

The consequence was that under the stimulus thus given there was a
rapid continuation of the revolution which the defects of the earlier law had
begun. From almost all parts of India the same cry arose regarding the
indebtedness of the agrioultural classes, the transfer of land, by sale.or
mortgage, to the money-lending portion of the community, and the hardship
which resulted from property coming into the hands of those who were not
likely to be good landlords, and who simply took it and held it for the purpose of
making it a means of battening on the wretched cultivators who became their
tenants. Now, on this subject he had got beside him one very large and pon-
derous volume which consisted of evidence taken by the Comwmission on
the Dekkhan Riotsin the Bombay Presidency ; and another equally large volume
containing a series of reports and papers collected from all other parts of India,
which went to prove the existence of the same conditions there. There was
not the slightest lack of evidence that almost everywhere the ryots stigma-
tized the Civil Courts as thd causs of their misfortunes, and as the curse of their
country. e feared that he might be supposed to have used exaggerated
language in the remarks which he had felt it his duty to make. He could
support what he had said by abundant proofs, but as time was short he would’
merely mention to the Council that Bir George Wingate, who was very well
known as one of the most able of our administrators for some years in the
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past generation, after writing very much in the same strain as what he had now
been saying, used of tho ryot the following words: — .

“He toils that another may rest, and sows that another may reap. Hope deeorts and
despair possesses him. The virtues of a freeman are supplanted by the vices of o slave.”

The whole tenor of his remarks was that the monoyed class, even then,
had got the ryots completely at their mercy, and left them barely enough
to keep the life in their bodies, the procceds of their lands being almost entirely
carried off. But there was, perhaps, a better and more recent authority than
Sir G. Wingate. Lord Elphinstone, who, after holding the Government of
Mndras, succeeded to the Government of Bombay in the troublous times of
the mutiny, and of whom it was well known that for calmness, impartiality
of judgment, and a capacity for seeing clearly all things around him, he had
perhaps no equal excepting Lord Canning himself, remarked as follows on this

subject :—

“ His Lordship in Counoil entertains no doubt of the fact that the labouring classes of
the native community suffer enormous injustice from the want of protection by law from the
extortionate praoticcs of money-lenders. He believes that our Civil Courts have become
hateful to the masses of our Indian suljects from being made the instrumonts of the almost
incredible rapacity of usurious capitalists. Nothing can be more calculated to Five riu' to
widespread discontent and disaffection to the British Government than the practica! working

of the present law.”

But, in addition to those two authorities to which he had referred, there
was n very large number of others. He might mention tlm,t he had seen
almost exactly the same sentiments expressed in .two Native newspapers
in Bombay within the last fortnight. In our Acts which had been passed for
the protection of Taluqdérs, J dgirddrs, Zaminddrs and Thtikurs., there had been a
practical recognition of the principle of what he had been sa):mg. No doubf all
those classes of the nobility and superior gentry bad beon' relieved for sufficient
reasons, but at the same time he could not help romarkmg_:'tbnt they were ex-
tremely fortunate, and owed their good fortune to their position, and notdtohnny
urgeDC)' of their case superior to that of the great mass of the pc:oplc nroun‘ tA e:n
who, so far as they were concerned, rendered the passing of such Ac :
altogether superfluous. If there was, a8 had been urged]m.tlllw ﬂ!m:se:;:gmod
these Aocts, a necessity for having the upper classes loya , well-affeet "
contented with our rule, surcly there was an cqual nccessity for having the

i o frame of mind. It was not a light thing
great mass of the people in the sam " orarion outrage 48 they

to have the population of whole tracts rising i f
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lmd . done ' in Western India, and if we left this fact unheeded, we
need not be surprised if at some future time we found that it was
but the muttering of the thunder which preceded the storm. The up-
 shot of all, therefore, that he had said was that it scemed to him that
"Wwe must look at the report now presented chiofly from the point of view of how
far it provided an effectual remedy for the gigantic evils to which we could
" "riot shut our eyes, and how far it retraced all such stops of past legislation as
experience had proved to be false.” He would wish therefore the assent- which
his signature to the Report implied to be taken as qualified in this sonse. In the
remarks he had made, however, he would beg not to be for a moment understood
as casling any imputation upon the members 'of the Judicial Department,
European or Native, ‘who administered the law. His quarrel was at present
entirely with the law itself; and equally he did not mean to imply that his
colleagues, who possibly in these matters might not be inclined to go so far as
he was going, were blind to all he had brought forward. The question, however,
" appeared to him to be of such importance that e felt he ought not to hesitate
in expressing his opinions upon it in somewhat strong terms.

In the Bill itself which accompaniod the Report presented to-day, be
noticed, with pleasure, a certain number of provisions, in which it appeared to
him a vast improvement had been effected. One of those was the supervision of
the Small Cause Courts, the details of which had been alluded to by his hon’ble
colleague.  Another provision was that by which trials were required to
Je, as far as possible, condensed, instead of being perpetually adjourned for
a week, a fortnight, or a month at a time for practically insufficient reasons.
A thirdlwas that which permitted the successor to a J udge to act upon
the evidence taken by his predecessor, which would do away with an evil which
in some instances had gone to the extent that after a case had been brought
up toa state of decision, everything had to be begun again, simply because the
Judge had been removed to another station or from some other similar cause.

Again fhere was the abolition of general attachments, and likewise the
exemption from ottachment and sale of certain necess

- e 1 -
- ment-debtors, ary property of judg

. —their implements’ of trade and husbandry, their clothing, the
houses in which they lived, and so forth,—which his hon’ble friend, Mr.
Hohhou?e, had fully commented upon. Further there was the definition
of the l'nterest to be sold as far as it was possible to define it, a point of the
utmost importance, and one which he trusted micht even yet be made
more clear before the Bill became law. Again thcreowas the ratoable division
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of the assets amongst the judgment.creditors, and in conclusion there was
the reduction of the periods of attachment and of imprisonment in cases
of specific performance and injunction.

Those were all points upon whiol}, as he had said, a considerable improve-
ment had been effected. There were some others, however, upon which, he con-
fessed, he felt considerable doubts, but he wished to be considered as reserving
his final opinion upon them for three rensons which he would explain. One of
course was that he had only very recently joined the Committece, and that he
had not, therefore, had the advantage of hearing the whole of the arguments
which had induced his colleagues to draw the Bill in these instances in the
form in which it now stood. Another was that there was a large body of
fresh evidence of which the two volumes to which he had just now.
directed the attention of the Council were only about one-third, which
had been mostly collected by the Commission appointed by the Bonibay
Government to consider those agrarian riots in Western India to which
he had already alluded, and his colleagucs, or the Council, bad had
no opportunity of studying it. Indeed b€ must bimself confess that
he had only been able to get through it in a rather superficial manmer.
The third resson was that this Report of the Pund Commission,
although it had been for some months before the Bombay Qovernment, had
not yet been formally considered and disposed of by them, nor, 1n consequence,
had it come before the Supreme Government. Now, it wou.lt.l be very
important to know the opinions of those two high authoritics before
the Committee thémselves came to a final decision upon 'fhe subject-
matter of the Report. It might, perhaps however, fT'Clhmt.e f‘ft“’e
discussion Loth in Committce and in Council, if he were to .mcntlon, in os
short terms as he could, bearing in mind the length. to. which 'the dxso.us-
sion had been already prolonged, a few of the principal  points “;l,”;";‘
appeared to him to require considoration, and he would do so in tho '1g (1]
of some of the evidenco which this Report had b"""g_"t_ fof“‘"i ’
premising that the Commission who had submitted it was a Commlsstlon ‘(;‘ :l::
Lighest degree worthy of the confidence both of tlle.G'over'nmcn fxlx‘n "
public, inasmuch as it was composed of two most dlst.mgunsl,mfl' 0 :cc:l'i
the North-West in succession, one of our most rising Bombay Cu'ulum J"Y :n ‘s,
a tn]eﬁt_cd Revenue Officer, and one of the oldest and most cxp}c.ru“nc‘:(i 1:;;;]‘:
administrators of Western India. Also, as regarded tht.! a(r;pe'v; I::):,m::. ely the
say that tho great mass of evidence which they contained wa e t.o be
ev}dence of Revenue Officers who, as we were all aware, wore supp

very excitable persons, but also of J udicial Officers, both Eu.ropexfn anil Native.
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" Ohe of the points he would propose to ‘notice very rapidly was tho
questlon of the service of a summons. Hls hon’ble friend Mr. Cockerell
‘had already gone at some length into the -question, and- he would at
~present merely say that the Committee had rightly determined . to sccure
““avilence first of a]l that scrvice of summonses was not withheld,
and also that non-service was .not falsely reported, for fraudulent ends.
1t was, however, still a question whether the assistance of the village officers
.-of ~Government should not in some manner be brought: in 'so as to
secure that the process-server should not simply return saying that he
could not find the man, but should bring with him some report of a proper and
reliable person saying that the man was absent, and where he had gone, in

order to bring him back or otherwise ensure the proper serving of the
Summons.

Another point upon which his hon’ble briend 1 Mr. Cockerell had "also made
+ some remarks was that of ez parfe suits. Those suits were of particular im-
portanoe in the Bémbay I’xgmdency, inasmuch .as they stood at about 66 per
cent. of the entire number adjudicated upon. The Committee ascribed this
. large proportion to the ignorance of the debtors, to their inability to meet the
money-lender in Court without the expensive aid of pleaders, and also to
the small amount of the debts, as to which it was a remarkable fact
that out of 422,000 cases, no less than 295,000 were about less
than Rs. 20. It would be a matter here for consideration whether the
creditor should not -be required in all ex parfe proceedings to prove the
existence of the debt which he claimed, and also to ‘go into Court with
olean hands, that was to say, that he should be obliged to shew that he bad
kept regular and proper accounts, and had been giving receipts for any
payments that he had received from the debtor, and that he should
shew this by reference to his goneml accounts, and not simply by producing
a falsified sheet relating only to the particular debtor himself. It might of
course be said that the Courts were insufficient for such énquiries. But, on
the other hand, it was pojnted out in one of the papers accompanying the
Report that taking for instance the Bombay Presidency, there was a surplus
of no less than ten likhs of rupees of stamp-duties received in the subor-
dinate Courts, that in tho Courts of the whole Presidency there was 2
surplus of two ldkhs und a half, and further that this surplus of two
ldkhs and a half would bo about four likhs and a half, were it mot for
the enormous expenso of the Original Side of the Bombay High Court-
The expense of the Original Side of the Bombay Iigh Court, this papcr
__said, was about three times as uoh as that. of the Ongmal Sxde of the Calcutt&
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]'I'igh Court, notwithstanding that the Lusiness transacted was only one-third
larger, und this extra payment thrown upon the ryots in the Mufassal amounted
to about one rupee and four annas for every case decided throughout the
country. Those facts no doubt, if they wero such asthey had boen described,
would appear to be worthy of great consideration, and might perhaps pave
the way to having a more careful enquiry into ez parée suits than, under
present arrangements, would be possible.

Another point he would refer to was that relating to the introduction of
English into any Court by the order of the Local Government. He must
confess that he himself did not quite understand why this alteration should
be made, and it appeared to him to bo one extremely to bo deprecated.
The public, he considered, suffered’ abundantly, as it wuas, from the
delay, cost, and blunders of translation, both oral and written, of cvidence
in High Courts under the present system, without having the same evil
extended to the Mufussal. As to the impression which his hon’ble friend,
the Mover, entertained, that this system would be attended by a saving of
expense, he ventured to think that the result would be exactly tho reverse,
because, wherens at present only those papers were translated which were
necessary for appeals, under the proposed arrangement the translation woul.d
affect all the exhibits and documents of that kind in every case, whether it
was appealed or not ; and, further, there would be a fresh evil introduce.d:
the stream of truth would be in danger of being poisoned at the fountain.
head.” When a document was put in to the lower Courts, at once it Yvoula gO
into the hands of some ill-paid subordinate for translation in'to English, anfl a
very large door would thus be opened for every kind of fraud in t.he translation
itself, which the superior officers would have no means ?t' checking whatever
With regard, again, to taking the evidence. of the mtn?sses themselv'es, it
was true that the Code here provided that whenever, the evidence of 8 witness
was taken down in a language which he did not himself understand, it sholf(lld
be interpreted to him in his own language; but he (AMx. Hors), fmmbat:on"' .
erable amount of experience in this matter, had ao confidence wmal ver :1:
such vivd woce interpretations, and he did not see how a mzn:l elt:u ):mill:u‘
liable for perjury for a statement made unless the statement bad been r

to him from writing in his own language.

- Another point was the introduction of the new Eugtlish] 1':'2;!‘;:!:‘10‘:::
regard to the discovery of documents. It uPPB“""]:l ;ot::":c:lmwith so many
was extremely likely in this country, where we ha !
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pecuhar tendencics, to lead to a paper war between astute pleaders; and the
result might be, that one party or another might be involved in the serious
penalties which the Act now provided.

... Aunother important matter was the.introduction of the system of affi-
davits, which his hon’ble friend, the Mover, had stated were an entirely
‘new instrument in the Mufassal. He should say, however, that they appeared
to him very much like an ‘old friend with a new face. When he came
to India he-found that a practice, though then dying out, was still cxisting
in many parts of the country. The practice was this, that when cases
had to be heard the presiding officer called four or five of his clerks, and
said to one—* You sit in that corner and take the evidence of that witness,”
and to another he gave similar ordérs, and so on with the rest; and in
this way four or five differeuit men’s evidence was taken simultaneously.
Half a dozen cases were thus conducted simultaneously, and when all the depo-
' sitions had been taken they were read out hastily, and a decision was passed
without the Officer having seen the demeanour of the witnesses, oy the witnesses
kuowing what they were recorded as having said. It was well known that in
England the system of affidavits lead to a great deal of * swearing up to the
mark " and of learning the affidavit by heart so as to stand cross-examination,
and in this country there were infinitoly greater facilities for its abuse. If
admitted at all, it should be so for pure matters of form only.
~

A further point was that of payments out of Court, which was proved to
be one of the most fruitful sources of oppression in the Mufassal. If time
- were not pressing, he could quote remarks by more than one Judge in the
Mufassal in which it was said that poople were sometimnes brought up before
them who had paid the amount of a decree three or four times over; that
,owing to the creditor having been so fraudulent as to induce the debtor to
make payments out of Couit, the creditor was enabled to snap his fingers
in his face and to get exccution of the decree over and over again.
He was aware that there had been a certain amendment made in the Bill on
this subjeot, but whether that met all the objections which the Commission
brought forward, or whether the abolition of the provision as to requiring
Pnyments in Court was advisable, were still questions for consideration.

With regard to sales of land, he had nothing to add to the very full eprsition
of the subject made by his hon’ble friend, the Mover. On the whole, he should
say that the provisions of the Bill pretty well came up to the recommenda-
tions in tho Report of the Dekkhan Riots’ Commission in that particular. At
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the same time the Report itself did not scem to be very dofinite on this
particular point, and its appendices contained a vaviety of conflicting opinions
on the subject by a large number of very high officials, both in J udicial as well
as in Revenue employ. .

Another point, which he was obliged to notice, was the question of im."
prisonment for debt. The draft of the Bill, now submitted, certainly made
a very important amendment in the law, in that wlhen a man was brought up
and arrvested for debt, the Court was to be bound at onco to explain to him
that he might bave the benefit of the Insolvency Law; und further, if ho
declared that he wished to take the beuefit aud gave sccurity for his appear-
ance, he was not to be detained or sent to jail at all. This, no doult,
would remedy the evil, well known to cxist now, of ryots being totally
unacquainted with the existence of an Insolvency Law. e was also
aware that the period of imprisonment for debt had been reduced by the
present Bill ; but the Commission recommended the entire abolition of such
imprisonment upon two broad grounds. In the first place, they urged that
it had, in point of fact, with certain exceptions which it was scarcely necessary
to particularize, been abolished by almost all civilized pations in the world,
and they quoted no less an authority than that of Mr. John Btuart Mill,

who said that—

“the ancient laws of most countries were all severity to the debtor. They invested the
creditor with a power of coercion more dr less tyrannical, which he might' use x.tgnin'ot his
insolvent debtor, either to extort the surrender of hiddeu property or to obtain mmfm.:uon ?(
a vindicative character which might console him for the non-payment of the debt. This nfbu-
trary power has extended, in rome countries, to making the ins.olvent debtor serve the CI"‘O(III(TI'
us his slave; in which plan there were, at least, some grains of common ?cmc, since it
might possibly be regarded as a scheme for making him work .out ':he debt by ‘lns labour. 1In
England the cocreion sssumed the milder form of ordiuary lmprlsonme.nt. ' The one and the
other were the barbarous expedicnts of a rude age, repuwut to justice as well as to

bumanity.” .

" The second argument which the Commission used was with reference

to the- gross abuses to which this power of impi'i'sonmcnt .led tler}lgl:-
out the country. It appeared that the terror of being put into a prison,

even for debt, was so extraordinary and &0 unrcasonable among the

native population, that they were willing to mako nr,.ay sncr'lﬁcc's, even
cos to the extent of surrendering their wives and

vs, rather than be seot to jail;
d also to the cxecution of fresh

in some recorded instan
daughters to the creditor for immoral purpos
and further, that it led to absolute slavery, an
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_l.)_gndgrupon any terms whatever. They were aware that in somo purts of India
11:630 ﬁéxx'er's of imprisonment were sz2id not to be abused; but the Commission
ﬁisfo urged that the evidence was, at best, doubtful, and that they must judge
the case, not merely by the' number sent to jail, but also by the number Wwho did

‘not go to jail, and so obtain the amount of pressure which took plncé‘undvr
“{he application of this provision,

In connection with this matter was the question of insolvency. The
present Bill had -extender the benefit of insolvency to all judgment-debts sche-
duled by the ereditors, and it had, likewise, increased the limit of the amount for
which a man could get an absolute discharge from one to two hundred rupees;
but the Commission urged -that nothing less would be sufficient, or was reason-
able, than a complete discharge. They dilated at great length on the ruinous
effects on the industry of the country of depriving the ryot of all stimulus
to improving his lund or extending his cultivation ; they referred 1o labour
bonds, exeoution, and so on ; and they said that, while the creditor had under our
Code here more proteciion than in almost any other civilized Code in the world,
the debtor had.not only less, but absolutely mone at all. They strongly urged
that when the debtor got his discharge, he should get it nltogether; provided:
of course, he was not fraudulent, and that his discharge should not Le, as at

present, acoompanied by a power to seizo all his future properi.y

for a long
period of years. '

He had now.spoken at a length which he feared must have been somewhat
tedious to the Council ; but the great importance of the sui)jcct_(vf procedure
to the entire population_of British India must be his éxcuse. In a very few

. words it might be said that the classes who were suffering were being ruined,
not on account of their own improvidence or of the money they borrowed, but
on account of the money which they were falsely said to have borrowed, and
which our system enabled-their creditors to recover. He had also borne in
mind the mass of evidence that was yet to be considered} and the extreme

difficulty of getting a Code of this magnitude when once passed, revised again
more than once in the course of a generation.

Finally, it was, perhaps, unnccessary for him to explain that he had not
spoken as he had with any intention of retarding the passing of the Bill
before the departure of his hon’ble friend, the Mover, from India, or from
any suspioion that what Le had said would have such an effeot. All the
evidence was now collected and at hand, and ho saw no resson why it should
not be exhaustively considered with little loss of time. He, undoubtedly,

O O
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should regard it as a public calamity if the Bill were not got through the
Council before it was deprived of the assistance of one who had guit:lod it
from a very early stage with all the acuteness of his intelleet, and all the
weight of his authority, and if it consequently failed to be the fitting conclusion
to an Indian carcer, which had left so many important landmarks upon our
Btatute-book aund upon our Administration.

The Ilow’ble S1R ALEXANDER ARBUTHNOT said that he would not detain the
Council many minutes. He wished however to say a few words, first with re.
fecrence to the observations which fell from his Lon’ble friend Mr. Hope
regarding section 184 of the Bill, which would enable the Local Governmont to
permit the evidence of witnesses to be taken dagrn by the Judge in English.
That was a point of considerablo importance, and he had no doubt from what
bad fallen from his hon’ble friend that the provisions of tho scction would elicit
some criticism. He would here only observe that the provisions in question
appeared to him to be exactly similar to the law which now obtained on the
subject of Criminal Procedure, and from what he was able to learn from the
working of that provision undergthe _Criminul Law in the Presidency to which
he formerly belonged, he had every reason to thick that the provision was a
salutary one. But the point upon which he most especially wished to say a few
words to the Council had refcrenco to the remarks which had fallen from his
bow’ble friend Mr. Cockerell regarding the want of fawmiliarity, and the want of
sympathy, with the great mass of the people who resorted to our C.ourts, which,
in his opinion, characterized the present class of J udges who prcsldefl over the
inferior Courts, and which he attributed to the particular dcs.cri.ptlon of edu
cation they received and the training they underwent in qualifying for their

judicial functions.

The Hon'ble Member's remarks on the subject were in some n.measuﬂ;
qualified by the special reference which he had made 'to the Province :
Bengal, but fromethcir general tenor it appeared to bim (S1m Au.le;lxn l;
ArpurnNor) that the Hon’ble Member concein:d them to be prn;ucn 1:(] 0
general application. - For his own part he had littlo.or no personal know i
of Bengal, but he confesscd he should be surprised to learn that the views wd e
appeared to be entertained by his hon’ble friend were gonerally concurrcd 1n

by the great majority of the officials of Bengal.” Speaking for tho south of

—that the
i — he could confidently afirm tha
o, b waa able to A in ¢ Courts were not only far

cducated natives who now presided in the inferio : Tich th
. i ties which they
better qualified in respect to education and raining for the du -
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bgd-}tb disoharge, and bad not only attained tq a higher standard of official
‘honour and integrity than that which characterized their predecessors, but that
in respect of knowledge of, and sympathy with, the habits and feelings of the
_great mass of their countrymen among whom their lives were passed, they .
‘were in no way inferior to those who had gone before them. He thought it due
to the many acquaintances and to some valued friends whom he possessed
among the native official hierarchy in that part of India in which the greater
“portion of his official life had been passed, an official life which he might
remark commenced exactly that day thirty-four years ago, to offer this brief
“reply to the observations which had fallen from the Hon’ble Member.

The Hon'ble 8rr WisLiaM MuUIir said that, without detaining the
Council at any length, he wished to express the gratification he had felt at
listening to the remarks of his hon’ble and learned friend who had brought up
the Report of the Select Committee, especially in respect of the provisions for
the sale.of landed property in execution of decrees of Court. The subjeot had

‘engaged attention as far back as he could remember, and particularly during
the last five and twenty yearg. 1t was forcedsupon public attention most pain-
fully during the events of 1857-58, when the ousted proprietary bodies through-
out the country formed one of the most dangerous elements of society. Sale bad
everywhere ruined numerous hereditary proprietors and vilfage commupities,
and everywhere had changed them from a contented and faithful yeomanry into
a repining and disloyal body of cultivators ever brooding over their grievances
and predisposed on the first opportunity to break out into lawless acts. When
deprived of their proprietary title, they were still, asa rule, left in the ouilivating

occupancy of the soil,—powerless for good, but most active and vigorous for
ovil—a rankling sore in the side of Government.

Under the existing law, it was true, provision had been made for such
sales to be conducted by the Collector, and it was at first supposed that that
functionary was invested with some discretionary powem to avert the sale
where possible. The Courts however had ruled otherwise; every endeavour had
been made to work these provisions, but the law was so drawn that they were
found to be nearly inoperative. Many projects had of late years been discussed
with the view of checking the rapid transfer of landed property into hands
which were found so unfitted for its management, but they had all fallen
through. The powers which it was now proposed to confer upon the Executive
would tend greatly to remedy this evil. They would enable the District Officers
to interpose effectively, and by lease- or farm or mortgage, or even by direct
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managoment, to make the best possible arrﬁngcment for saving the propert
and rescuing the proprietor from ruin if it were possiblo to do s:. Y

. The limitation of the power of dirccting sale to the District Oourts would
also be beneficial as shewing the importance httached by tho Legislature to the
measure, and thus tending to chieck the indiscriminate transfer of land. It
was fur from his view, however, to justify this limitation on any grounds dis-
paraging to the lower Courts, or implying distrust of their qualifications. e
must dissent from the sweeping condemnation of our Civil Courts by his
hon’ble fricnd Mr. Hope; the Courts would no doubt always be unpopular
with certain classes; but he was persuaded that, as now worked, they were not
unpopular with the community at large. No doubt our system had beon
heretofore too rigid and inclastic, and in this matter of the sale of land they
had created "a- great and crying evil. Thoe transfer of land was a result which
sooner or later must follow upon the advance of civilization and tho introduc-
tion of settled laws; but it was a result, as remarked by bhis hon’ble and
learned friend, the rapid and mechanical enforcement of which by our Courts
was every way to be deprecated .as fraught witli much evil. It must come
gradually and slowly as society was prepared for it. 81z WiLLiay Muir al?o
entirely concurred with what had fallen from his friend 8ir A. Arbuthnot in
veference to the Hon’ble Mr. Cockercll’s remarks on the junior ranks of the
Judicial Service. He was quito sure that there was no deterioration in them.
While much improved as a rule in their mental training and legal kno"v-
ledge, he did not consider them to be at all inferior to their pred.eccssor's in
sympathy with the people and knowledge of their habits, as well as in upright
and honourable feeling. The case might be different in Bengal; he .5P°k° .
of course only of the Provinoes with which be was personally f\cqumnted.
The senior Judicial officers in the North-Western Provinces contum'ed m.nong
their ranks men of the highest reputation in the land, such as his f"‘c‘t’:’

- Muhammad Sayyid Ahmad Khdn (now he was sorry to say retiring from the
service), Rai Bakhtdwar Singh, and many others who would. be an honour to- |;Jny
service; and he felt assured that the juniors would not in any respect, either

social, intellectual or professional, be inferior to thekn.

It was not then for any such reason he was glad tl}nt it had been 1::olvcd
to limit the authority for directing sale to tho disl‘nct Courts; bult oanu:;
the limitation to these higher tribunals would necessarily sccu.re thc; closexl'e o
more uniform attention to the procedure which it wns. tlfu o}uect t0 : hl: regd
lature to énforce. It might be objected that oll such limitations to 4
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g‘;id jmmediate sale of a dobtor’s property were projudicial to tho interests of
the judgment-creditor. No doubt there was force in that objection. But in
view of the great political object of securing a contented and useful proprictary,
sind the grave évils of the opposite, ho felt that the balance of gain to the
nation was vastly on the side of the course proposed. It was therefore a matter
"of ‘the highest satisfaction to him to sco an object which he (Sir WiLriam
Muiz) bad long had at heart so promisingly near completion before his retire-
‘ment from the country. He earnestly hoped that these provisions would
before long become law in substantially the same shape as that in which they
were now before the Council.

There was but one other subject which be (S1r WirLiam MuIr) would notice,
and that was the imprisonment of debtors. He did not go quite the length
which his hon’ble friend Mr. Hope did. But he thought it worthy of con-
sideration whether tbe law might not be greatly relaxed in the case of female
debtors. A The subject he understood had received the careful consideration of
the ‘Select Committoe, who had not seen their way to exempting females from
liability to arrest and impriso::ment. In British Burma, for example, it was
known that women very generally carricd on trade on their own account, and
could not therefore be well exempted from the penalties to which men were
liable. It was otherwise, however, in most parts of the Empire; and consider-
ing the position of the female sex in India, it seemed to him that it might be
possible to meet tho object in view by empowering Local Administrations to
make the exemption wherever it was thought advisable. He must admit that
in all his inspections of jails in Upper India, the had never me with a civil .

. female prisoner incarcerated for debt; still the difficulty. might occur, and it
might be wise thereforc to bring the law even in'theory into accord with the
feelings and customs of the great body of the people.

The Hon’ble Mz, BaYLEY said he would only detain’ the Council for a
very brief space, as what he had had to say had been genersly anticipated by
the Hon’ble Members who had already spoken. He could only add his
testimony to that of his hon’ble friend (Sir William Muir) who was
immediately seated on his right hand, and whose experience in India was
cven longer than Lis own, that the present BHl was a very great step
towards the improvement of the Civil Procedure Code. He perhaps went
further than other Hon'ble Members present in his opinion as regarded the
condition of the Civil Courts before Act VIII of 1859 was passed. Ile believed
that the Courts theq were—and deserved]y—extremely unpopular, and that the
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morale and personncl of the Subordinate Judges and their staffs wero really
about as bad as they could be, with some very few exceptions, while the proce-
dure was so complex that it gave opportunities for delay, confusion, corruption
and fraud which it was almost impossible'in the present day to realize. In
the latter respect Act VIII of 1859 effected a very great improvement, and he
believed that the point on which it was weakest and in which the presont Bill
was especially an improvemont upon it was with regard to tho excoution of
decrees.

The two sections on this subject to which his hon'ble friend Mr. Hobhouse
had alluded were without question originally intended to give a power of
interference to the Executive which the provisions now introduced gave with
a larger scope and in fuller detail. They were introduced, he believed, at the
instance of the then 8 cretary of State, the present Lord Derby, with especiul
reference to the results of the mutiny and to the truths which that event
brought to light, and he could testify from his own experience that the earlier
working of the Act was very much that which was now more distinctly
formulated and introduced into the present draft. It was found as a matter of
fact however that the wording of the sections as then drawn did not warrant
the interpretation first put upon them, and it bad been gradually (':ontrncted _b.v
judicial decision until the sections had almost become null and void. The Bill,
however, as it was now drawn would restore what he believed was the inten-
tion of the framers of Act VIII of 1859, and also give all the further impro.ve-
ments which experience had suggested. He would instance only one sect.xon
which had not been noticed by his hon’ble friends who had spoken before him,
which seemed a very small and imperfect section in itself, but was m?verth.e-
less one which might bo found to cover a very great surffwe.' It.oonsl?tled 1m
this—that it gave power to the Collector, even in those districts in \f'luc 1 the
Collector was not entrusted with sales of immoveable property, to intervene
and to represent to the Court which was about to sell' any landed plrope;fly
that he considered that public inconvenience would arise from ‘the sale. . e
believed it was notorious that in the celebrated cage of Koer Smgl.l of Be lfl‘
the Collector had actually taken steps to relicve him from the we,ghf}of dh“
embarrassments, and it was cnly because by reason of the want 2 ‘; :le
Provision in tho law, and the cumbersome proceedings consequently involv cd'
that the Collector’s cfforts had failed. Had this section been then law he believ

i to rebellion,
i t Koer Singh would ncver havo gone
bt the e of he mating " 1d never have extended fato the

that the flame of the mutiny of 1857 wou .
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' ?fdvénces of Bengal, and what ¢kat involved and how much might then have

been saved he need hardly bring to the recollection of those who were in the
country at the time.

. . He wished now to refer very briefly to some of the ecriticisms made by
'his hon'ble friend Mr. Hope. 'T'hose criticisms did not exactly tell a flatter-
“ing tale, but be had no doubt that they would prove to be very useful. On
one point they brought out a fact of which officiully of course the Council
bad no cognizance, that was the fact that a mass of evidence had been collected
by the Puné Riots Commission, e (Mn. BAYLEY) believed that this evidence
was of great value, and it had not been before the Council or the Belect
Committee, nor was it even, he understood, before the Government of India at
the present moment ; but be had no hesitation in saying that it would be of
great assistance in the further discussions upon this Bill, and he hoped that
the Executive might be able to take such measures as would.hasten the
subwmission of that Report, and even without the opinion of the Government of
Bombay, the facts by themselves, he was sure, would be most important.
3le did not proceed to an examination of the criticisms which his hon’ble
friend Mr. Hope had made. He was not prepared to say that even with all
the evidence before him he should be prepared to go the length he (Mr. Hope)
would; but on some points, for instance with regard to the service of sum-
monses, he believed it was very likely that the facts Mr. Hope had placed
before the Council would be very useful in producing modifications of the
procedure in that respect. He need hardly say that those who were acquainted
with the history of Civil Procedure in India would be aware that all who had
attempted to improve that procedure had found it to be the chief difficulty with
which they had to deal, and that it was one of the main points brought to
notice by the Commission appointed to enquire into the subject of the excessive
transfer of landed property and the great frauds which arose in the district
Courts of Cawnpore many years ago. The procedure was changed then, and had

‘been changed again and again, and no doubt it was one of the most difficult
points that we had to deal with still,

He thought that it was alinost impossible that we could have too many
faots or recommendations on this point, and he would therefore be very glad to
see the evidence regarding it, to which Mr. Hope bad alluded. He did
not wish to make any further remarks; he was quite prepared to maintain
that the Bill as it now stood was a great improvement on all previous
legislation in Tndia on the subject of Civil Procedure, and he for one Was
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willing to lend his aid in the direction of farther improvement before it was
passed into law. .

The Hon’ble Mr. HoPE said that, with the permission of His Lordship, he
wished to observe that his remarks about the use of English in Court had sole
reference to the possible employment of English Barristers in the Mufassal.
They had no reference whatever to the Native Judges, who in the Bombay
Presidency were all that his hon’ble friend Sir Alexander Arbuthnot had
described them to be in his own. He might further, perhaps, make clear, if
lie had not already done so, that on all the points upon which he had men-
tioned what the evidence and opinions of the Bombay Commission were, he
reserved his own judgment pending the final consideration of the Report. At
the commencement he had expressed a disinclination to father pverythiog in the
Report of the Committeo, and he was equally reluctant to do so as regarded that
of the Commission.

The Hon’ble MR. CocKERELL desired, with the permission of His Excel-

lency the President, to say a few words by way of expl?nation to the Council
in reference to what had fallen from certain Hon’ble Members opposite

(Sir W. Muir and B8ir A. Arbuthnot). He (MRr. COCKERELL) was re-
presented as having stated that in his opinion the inferior Civil Cou.rts
of the present time were unpopular, or at least less popular t!mn those which
had preceded them. Now he certainly had made no such direct statement,
and he did not think that his remarks on this question could bo.reasonably
construod as implying that suoh was the case. What he had smd'—nfxd he
must remind the Council that he had expressly confined the application of
his remarks to the Province of Bengal in which alone had ho' the necessary
practical experience to enable him to form a cox:n'ect opinion on s.uch a
question—amounted to this; that the judicious eer‘CIS'0.0f large discrotionary
powers could not be secured or limited by any pos.mvc rule. of law, b.ut
depended rather upon the possession of a familiar acc'luumt.anc.o with the bnl:;u
and customs of the people at largo and a thcfrough interest .m, . and ksym;;nd 1y
with, their social usages, feelings and prejudices, tlm.n a sclennﬁc.: nlo'wleugc
of the law or general intellectual capa_city; that th'e circumstances in which u;
high class education and superior iutellectual ncquu'cn3cnts of th'c ym;ng m(;:cci:r
the present day were obtaincd—he referred to. their scpnra.twn lrom helr
homes and dwelling in large towns within the 1)1‘(-01nf;ts of the h!ghcr class e o
tional institutions, their aspiration for proficicncy t.hc Eugl'lshu:ang:ai\o‘)k

literature so zealously pursued, that they not only habitually wrote and spoxe,
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but might be said almost {o think in English, and their general anglicized tone,
and disregard of the restrictions nnpowd upon them by the caste regulations and
religious tenots of their forefathers—had a decided tendency to estrange them
from the mass of their countrymen; and that the highly educated young
man of the modern school, in Bengal, was in effect alinost as much a foreigner
to the ofthodox members of his race as the European himself.

The Motion was put and agreed to.

.

STAGE CARRIAGES BILL.

The Hon'ble MR. BAYLEY presented the Report of the Select Committee
on the Bill to amend the Stage Carriages Act.

The Oouncil adjourned to Wednesday the 4th October 1876.
S1MLA; } WHITLEY STOKES,

The 218t September 1876. Secretary to the Government of India,
‘ Legislative Department.
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