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Abstract of the Proceedings of the Council of the Governor General of India, assembled
for the purpose of making Laws and Regulations under the provisions of the det
of Parlisment 24 & 25 Vic., Cap. 67.

The Council met at Government House on Wednesday, the 28th February

1872.
PRESENT:

His Excellency the Viceroy and Governor-General of India, K.T., presiding.

His Honour the Lieutenant-Governor of Bengal.

His Excellency the Commander-in-Chief, a.c.B., a.c.8.1,

The Hon’ble Jobn Strachey.

The Hon'ble Sir Richard Temple, k.c.8.I.

The Hon’ble J. Fitzjames Stephen, q.c.

The Hon’ble B. H. Ellis.

Major-General the Hon'ble H. W. Norman, c.B,

The Hon’ble J. F. D. Inglis.

The Hon’ble W, Robinson, c.8.1,

The Hon’ble F. 8. Chapman.

The Hon’ble R. Stewart. !
© The Hon’ble J. R. Bullen-Smith.

The Hon’ble F. R. Cockerell.

CONSOLIDATED CUSTOMS ACT AMENDMENT BILL.

The Hon’ble Sir RicHARD TEMPLE, in moving for leave to introduce a Bill
for the further amendment of the Consolidated Customs Act, said that the List of
Business shewed that the object of this Bill was stated in the title. Perhaps he
could best illustrate the object of the introduction of the measure by reading to
the Council the Statement of Objects and Reasons which accompanied the

Bill :
** The object of this Bill ia to abolish certain ‘General Funds’ which have been formed

under a proviasion of the Consolidated Customs Act, out of penaltios imposed under the Act,
and which at present can be employed only in reward of informers and persons who have

asaisted in seizures under the Act.
““It is thought more conveniant to transfor the sums so accumulated to the credit of
Government, and thus render them svailable for the general purposes of the State, providing

for all charges from the general revenues.’’

The motion was pat and sgreed to.
19 L.D.
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EXTRADITION BILL.

The Hon’ble MR. STEPHEN introduced the Bill to consolidate and amend the
law relating to offences committed in Foreign States, and moved that it be referred
to a Select Committee with instructions to report in a month. He said that he
had obtained leave to introduce this Bill some time since, and the Bill he had
now to introduce had been prepared in consultation with the Foreign Depart-
ment. He had very little to say about this Bill, except that, firstly, it was
most necessary to consolidate the existing law, which was at present scattered
over more Acts than one ; and, secondly, he wished to.point out that the Bill did
not in any way alter in substance the present position of the Government inregard
to Native States. In regard to some of the Native States, there were arrange-
ments in force regarding extradition; this Bill would in no way interfere with
them. But in almost every Native State in India, it had been the practice to
invest the Political Agent with power to try offiences committed in those States
by British subjects. That was an arrangement for which precedents might be
found, to some extent, from European experience. 'The Consuls of European
States exercised power of that kind in Constantinople and in other places. It
had been exercised without any question whatever in every Native State through-
out Northern India : Mr. STEPHEN was not quite certain as to the practice in
Southern India. At all events, the power of the Political Agent to exercise such

jurisdiction existed and it was not proposed to alter it, but simply to put it on a legal
basis.

Astoany Native States in which it might not hitherto have been the practice
for the Political Agent to exercise this power (if any such there were), the Bill
recognized the power of the Government, as against its own subjects, to erect Courts
of this description, that it had nothing to do with its rights as between Government
and Government to erect them. The propriety of erecting such Courts would be
a political question. The position of no Native State would be altered by the pro-
visions of this Bill. If such Courts had been erected, they had been erected ac-
cording to the existing practice ; if they had not already been erected, the ques.-
tion whether or not they should be erected was a political question between the
Government and the Native State concerned, and it wes a question with which
the legislature had nothing whatever to do.

There were, however, some further provisions in the Bill, which were intended
to remedy certain defects in the existing law, which would, Mr. STEPHEN thought,
be welcomed in every Native State, and the necessity for which had been very
much felt. Healluded to the extradition of offendersin the case of crimes commit-
ted to them by Native States. There were some provisions in the existing law
on this subject ; but they were not in a satisfactory state. The crimes for which
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extradition might be required were at present very loosely defined. They were
contained in a list formed before the Penal Code was enacted. The effect there-
fore was that the whole law of extradition was at present in a very unaertain
state. He boped that the Bill would be found to provide a ramsdy for these evils,
To the Native States, mixed up as they were, and in some cases divided from each
other and from British territory by a merely imaginary line, it must be a great
grievance to know that a person committing a crime within their territory could
escape from pursuit, except under circumstances of great difficulty by crossing
over into British territory. The eflect of the present Bill would be that nearly
all serious offences would be dealt with as easily if they were committed in Native
States, as if they had been committed in British India.

Me. StepHEN hoped the Bill would be received in a spirit of friendliness by
the Native States : it was introduced with the view of rendering the administra-
tion of justice more expeditious than at present. As regards British subjects who
made themselves liable to punishment and left the State and came into British
territory, they would be liable to be arrested and handed over to the Political Agent,
in that State, who might, in the case of every such British subject (not being
a European British subject), direct him to be tried by the Courts of the territory
in which the offence was committed, if the Government of India consented to that
arrangement. The effect would be that those States which established a regula,
system of administration of justice would be placed in a position by which they
would be authorized to try offences committed in their States by Native British
subjects. European British subjects in Native States would be placed on the

eame footing as that in which they stood in regard to offences committed by them

in other parts of the country. o

The motion was put and agreed to.

ADMINISTRATOR GENERAL’S ACT AMENDMENT BILL.

The Hon’ble Mr. STEPHEN also introduced the Bill .to amend Act XXIV of
1867 (the Administrator General’s Act), and moved that xt. be tefem?d tu a Select
Committee with instructions to report in a month. He said tha? this was a very
short Bill, and not one of very general importance. .Itf had two ob]ects’and but .two
sections. The first section provided that the {&dml?ﬂtl:ﬁtor General’s Act might
be extended to parts of India other than those 1'n which it was at pret:lent in force.
There was a considerable European community in many parts of Native territory,
and the Administrator General had no power to deal with the effects ‘ff Elu’OPN.""*
who died there. That was an cmission in the Administrator General’s Act which

it was intended to supply.
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The second section of the Bill related to a matter in which the public certainly
had little interest, but which had given rise to questions between the late and the
present Administrator General. The law declared that the Administrator Gene-
T'al was to be paid by a percentage on the estates which he distributed, and he was
authorized to take, at the period of distribution, oneand a half per cent. commission
on the amount. Some years ago, in the late Administrator General Mr. Hogg's
time, a question arose as to what constituted a distribution. This question wag
referred for the decision of the Government, and the Government gave a decision
upon the subject to the effect that, when an Administrator-General set out an
account or otherwise dealt with an estate at the request of the executor, it was a
distribution. This decision continued to be acted upon till the present time. At
the death of Mr. Hogg, the present Administrator General, Mr. Broughton was
appointed, and a question in which the public had no interest arose as to the exact
point at which the one began, and the other ceased, to take percentage. As
Mr. StepHEN bad said, the point was of no public importance. But it was
necessary that it should be decided in one way or the other in fairness to the Ad-
ministrator General. He ought, no doubt, to get the advantage at one end or the
other of his term of office ; but no one Administrator General out to take it at
both ends. The provision in this Bill had bzen 8o framed as to embody the ruling

of the Government of India ten years ago, and he might say that the matter had
been settled to the satisfaction of the parties concerned.

The motion was put and agreed to,

PANJAB MUNICIPALITIES BILL,

The Hon'ble Mr. STEPHEN, in moving for leave to introduce a Bill to prolong
the operation of Act XV of 1867 (Panjb Municipalities), eaid that the Panjb
Municipalities were established under Act XV of 1867, and in order to give the
eystem a trial, it was enacted, in the first instance, for five years. The Act was on
the verge of expiring : the period of time for which it was enacted was allowed to
run very close, and the Panjdb Government was reminded of the fact by a com-
munication from the Legislative Department. The law had been found to work
very well, although there were one or two slight alterations which the Panjdb
Government suggested. He had nothing to say on the subject at present beyond
asking for leave to introduce the Bill : if any discussion did. arise it would arise
at a subsequent stage of the proceedings on this Bill.

The motion was put and agreed to.
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TRANSHIPMENT FOR GOODS ACT AMENDMENT BILL.'

The Hon’ble Mr. STEPEEN, in moving for leave to introduce a Bill to amend
Act XX of 1867 (to authorize the transhipment, without payment of duty, of goods
smported into Caloutts, Madras and Bombay by steamers) paid that this Bill also
was of no general interest. Act XX of 1867 authorized the Government to permit
the transhipment of opium, without the payment of duty, in the case of goods im-
ported into the ports of Calcutta, Madras and Bombay. At the time that Act was
passed, the ports of Burma were not thought of : it was now thought desirable
that such transhipment should also be authorized at the ports in Burma. It was
proposed to invest the Government with power to extend the Act to any port it

thought fit.

The motion was put and agreed to,

CARRIERS BILL.

The Hon’ble MR. STEPHEN, in moving for leave to introduce a Bill to amend
the Law relating to Carriers, said that this Bill required a little more comment than
the others. It was a bill of very considerable importance, although it was not
likely that any discussion would arise upon it at present. His Lordship and the
Council were aware that the Contract Law bad long been under the consideration of
8 Select Committee of the Council. It had been scrutinized by the Con.lmittee
which sat upon it with the utmost care, and had been under the examlfmtion
of the Committee for at least three years. MR. STEPHEN hoped, after this long
period of incubation, it might soon become part of the law of. India. It was ori-
ginnlly intended that the Carriers’ Act and a part of the Railway Act, which at
present regulated the Law of Carriers in India, ahou.ld n c{t form part of the‘ Contract
Law. It appeared to him that it would be a decided improvement to introduce
these enactments into the Contract Law, so as to ma!{e that Law as f:omplete as
possible. He had not adoubt.that that would be the right and convenient course ;
and, accordingly, a new chapter of the Contract Law was drawn up, to consolidate
the Carriers’ Act and a part of the Railway Act, and to put the ‘whole matter on
a satisfactory footing. That Chapter was f?rwarded to the Public Works' Dc?part-
ment and the Financial. Department (which were the Pepart-ments ;?nncxplt,lly
interested in the subject!Tin order that the Committee might have their opinion
a8 to the manner in whic®: the present Bill wou-ld affect the Ranlw-aya in urhfch
the State was so largel~ interested. An exceedingly strong expression of opinion
was received from the “ublic Vorks Department, to the effect that the law
was at present in a m.:. unsatisfactory state, and that we could not adopt the

19 L.D.
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law of England (as Mr. STEPHEN had proposed) without incurring very great
inconvenierce. The law as it stood was contained partly in the Carrieis’ Act—an
Act not very well drawn in itself—and partly in three sections of the Railway Act,
which did not fit well into tlie Carriers’ Act ; and considerable difficulty had been
found in construing these different provisions in such a manner as to form them
into one law. It was proposed to draw the Bill so as to fit these provisions into
the Contract Law. The general principle of what was proposed was in accordance
with the law of England, namely, that Carricrs (including in the term the Railway
Companies and the Government) should be liable for loss or damage to goods
carried by them arid be able to limit their liability by entering into special con-
tracts. The Public Works Department wrote an opinion on this subject, which
would be published when the Bill was introduced to the effect that these pro-
posed restrictions would be more mischievous ; that Department gave it as its
opinion that the liability of Railways for injury should be absolute, except only as
to certain specified things, and that they should not be able to exonerate them-
solves from liability for damages caused by a variety of accidents which they

ought to prevent. MR. STEPHEN need not go into the subject now ; but when
the Bill was introduced, he might do so more fully.

The Committee on the Contract Law, after reading this opinion, were, generally
spoaking, disposed to agree with the Public Works Department ; but they felt that
it aflected the interests of the Railway Companies so largely that it would be im-
possible to carry the Bill through without hearing them. ~Accordingly, it was de-
termined that these sections should, as originally proposed, be omitted from the
Contract Law,—that is to say, that Mr. STEPREN’S proposition should be with-
drawn, as the Committee did not think it would be worth while to postpone the
passing of the Contract Law until the opinion of the Railway Companios and other
parties interested in the subject could be obtained. On the other hand, it was felt
to be clear that very great inconvenience did exist with regard to the La% of
Carriers which ought to be remedied. It was therefore determined ‘that MR.
STEPHEN should introduce a Bill on the subject, and that it should be read as part
of the Contract Law wheu pussed. The Bill would be submitted for opinion ; it
would of course have to be sent home to England for the opinion of the Boards of
the Railway Companies, in order to hear what they had to say on the subject, and
would be taken into consideration next cold weather. The Contract Law would,
in the meantime, be submitted to the Council without that Chapter.

The motion was put and agreed to.



PATTERNS AND DESIGNS. 87

PANJAB LAWS BILL.

The Hon’ble Mr. STrPHEN asked leave to postpone the presentation of the
final Report of the Select Committee on the Bill for declaring what laws are in-
force in the Panjéb.

Lcave was granted.
BURMA COURTS BILL.

The Hon’ble MR. STEPHEN asked leave to postpone, also, the presentation of
the Report of the Select Committee on the Bill to regulate the Courts in British

Burma.
Leave was granted.
HIGH COURT JURISDICTION (SIND) BILL.

Thke Hon’ble MR. CEAPMAN, in moving for leave to introduce a Bill to remove
doubts as to the jurisdiction of the High Court over the Province of Sind, said that
the Bill would be of a purely declaratory character. The High Court of Bombay
had never exercised jurisdiction in the Province of Sind, and it was certainly not
the wish or intention of the Government that they should do so. There was,
however, a case now pending Lefore the High Court in which the question of juris-
diction had been raised ; and it was just possible that, owing to a doubt as to the
way in which the word ¢ Presidency ”” was used in the High Court Act in the
Letters Patont, the Court would be obliged to assert their jurisdiction. The pro-

posed Bill would remove this doubt.

The motion was put and sgrecd to.

PATTERNS AND DESIGNS BILL.
The Hon’ble Mr. STEwART said—‘‘My Lorp : I have the honour to move
for leave to introduce a Bill for the protection of Patterns and Designs used in
Manufacture, and, in doing so, I shall venture briefly to describe to the Counciy

what I conceive to be tLe necessity for such & measure.

““I think it will not e disputed that every person who has an inherent right,
l'y invention or acquirement, to any specific design, a.nd who is willing to conform
to suitable 1egulations in the matter, has as clear a title to have that right recog-
nised and enforced as the owner of any other property of a like nature can have ;
3nd, in fact, the law of Englard affirms this principle b-y ?grt.ain Statutes which
protect the proprietor of duly registered designs against imitation of such designs,
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if such imitation be effected in England, and against the sale in England of such
imitation, whether it be effected there or elsewhere.

‘“ But these Statutes have not been extended to India, and, this being so,
the proprietor of a design ragistered in England is not protected against the imi-
tation of his design in India, nor can he, in India, restrain the sale of any imitation
of his design, while the local proprietor is equally unprotected.

‘‘ Common sense and the precedent of English legislation must satisfy us,
I think, that this state of things should not be allowed to continue ; but it is not
on the ground of theoretical justice alone that I deem legislation necessary. Nu-
merous instances have arisen of imitations of designs, registered in England, being
imported into and sold in India ; while I am informed that, at this moment, there
are persons in this immediate neighbourhood, part of whose trade it is to imitate
designs which have been registered in England and found suitable for India,
go that legislation appears, not only theoretically right, but practically necessary.

‘‘ The measure which, if the Council shall give me leave, I propose to sub.
mit, will provide for the extension to India of the Statutes now in force in England,
with such modifications and additions as may appear to be expedient ; and the
result, if the Bill shall be passed into law, will be that the owner of a design regis-
tered in England will be protected in the enjoyment, in India, of the rights and privi-
leges which he already enjoys in England, but of which the existing state of our
law deprives him ; while the local proprietor will have conferred on him, so far as
this legislature can confer them, the same rights—rights to which I think he al,
ready possesses an undoubted moral claim.

‘‘ It may be thought that the provisions of the Penal Code relating to trade-
marks are applicable to such cases as I wish to provide for ; but I understand that
it is more than doubtful whether a design is a trade-mark at all ; and at all events
it is well, I think, that there should be a remedy by civil process.’’

The Hon’ble MRr. STEPHEN said that he had only one observation to make
with reference to this Bill, which he was sure the Council would be obliged to the
Hon’ble Mr. Stewart for introducing. It was the last observation which the
hon’ble gentleman made, in reference to the provisions of the Penal Code as to
property and trade-marks, regarding which MR. STEPHEN wished to say a word.
He fully agreed with Mr. Stewart that there ought to be a civil as well as a crimina]
process for punishing the offence of counterfeiting trade-marks. As far as Ma.
STEPHEN had been able to learn, the fact that the criminal law was used for the
purpose of obtaining redress for civil wrongs was one of the greatest blots on the
administration of justice in India.
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The motion was put and agreed to.
The following Select Committees were named :—

On the Bill to consolidate and amend the law relating to offences committe

in Foreign States The Hon’ble Messrs. Strachey, Chapman and Cockerel
and the Mover.

On the Bill to amend Act XXIV of 1867 (the Administrator General’s Act)

— The Hon’ble Messrs. Inglis, Chapman, Stewart, Bullen Smith and Cockerell
and the Mover.

The Council adjourned to Tuesday, the 5th March 1872.

CALCUTTA ; H. 8. CUNNINGHAM,
Offg. . to the Council of the Govr. Genl. for makin,
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