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Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the
" provisions of the Act of Parliament 24 & 35 Vic., cap. 67. :

'The Council met at Government House on Tuesday, the 16th January 1872.

PRESENT: ‘
‘Iis Excellency the Viceroy and Governor General of India, X.P., 6.M.8.L,,
presiding. )
The Hon’ble John Strachey.
T'he Hon'ble 8ir Richard Temple, K.c8.I. *
The Hon'ble J. Fitzjames Stephen, Q.c.
The Hon’ble B. H. Ellis,
Major-General the Hon’ble H. W. Norman, ¢.B. ,
The Hon'ble J. F. D. Inglis.
The Hon’ble W. Robinson, c.s.I.
The Hon'ble F. 8. Chapman.
The Hon’ble R. Stewart.
The Hon’ble J. R. Bullen Smith,
The Hon’ble F. R. Cockerell.

The Hon’ble MR. CockKERELL took the oath of allegiance, and the oath
that he would faithfully discharge the duties of his office.

NATIVE MARRIAGE BILL.

The Hon’ble MR. STEPHEN moved that the report of the Select Com-
mittee on the Bill to legalize marriages between certain Natives of India not
professing’ the Christian religion be taken into consideration. He said :—
«The Bill has been under consideration for several years. It refers to a
subject of the deepest and most general interest. It has been most fully con-
sidered and discussed. For these reasons, I must state the nature of the measure
at some length, I am glad to he able to say that the difficulties connected with
the subject have been 5o dealt with as to satisfy those who are principally in-
terested in the Bill.

“In order to make this plain, I will begin by giving the history of the
measure. As your Lordship and the Council are aware, a religious body called the
Bréhma-Saméja, which has been for many years in existence, has for some time
past acquiréd a considerable degree of prominence and importance in most of
the great cities of India. It is interesting on many accounts ; but, above all,
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‘because Bréhmoism is at once the most European of Native religions, and the -
most, living of all Native versions of European religion. One of tha points on_
which the Bréhmos have most closely followed English views, and one of the
most important points in their whole system, is the matter of marriage.
Bréhmos, in eommon with Englishmen, believe that marriage should be the
union for life, in all common cases, of one man with one woman; and the
most numerous body of the Brihmos,go a step further, and are of opinion that )
marriage should be regarded in the light of a contract between a mature man
and a mature woman of a suitable age, and not as a contract by which parents

"unite together children in their infancy. Besides this, the Brdhmos agree in
objecting to some of the ceremonies by which Hindis celebrate marriage, on the
ground that they are idolatroug. 8o far, they may be regarded as forming a
single body with reference to the immediate subject-matter of this Bill.

“There are, however, two classes of Br4hmos, and the distinction between
them is curlous and integesting on account of its fesemblance to similar divisions

_ which exist in many other religions, and, in particular, in every form of Christi-
anity with which I am acquainted. )

“ The original founder of the Brdhmo body was the well-known Ram Mohun
Roy, who founded the sect about forty years ago, Since that time, the Brahmos
have divided themselves into two bodies, the Adi-Brdhma-Samdja, or the Conser-
vative Brdhmos, and the Progressive Bréhmos. The Progressive Brahmos have
broken far more decisively with Hinddism than .the Conservatives. The object
of the Conservatives is to pour the new wine into the old bottles, so that the

one may not be wasted nor the other broken. The Progressive Bréhmos under-
take to provide at-once new wine and new bottles.

“ As regards marriage, the difference between the two parties appears to be-
this,—the marriage ceremonies adopted by the Progressive Brihmos depart
more widely from the Hindd law than those' which are in use amongst the
Adi-Brhmos. The Adi-Bréhmos, indeed, contend that, by Hindé law, their
ceremonies, though irregular, would be valid. The Progressive Brahmos admit
that, by Hindu law, their marriages would be void. Moreover, the Progressive
Bréihmos are opposed both to infant marriage and to polygamy far more deci-
sively than the Cornservative party. The former, in particular, adopt the Europezin
view, that marriage is a contract between the persons married ; the latter retain

the Native view, that the father can give away his daughter as ho thinks right
when ghe is too young to understand the matter. '

“In thie state of things,.the Progressive Bréhmos took the: opinion of
Mr. Cowie, then Advocate General, as to the legal validity ‘of their marriages.
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I shall Liave to say much hereafter on this opinion. At present, I confine myself
to saying tlat it was unfa.vour&b'e to the validity of the marriages in quest’ion

 Upon this, the Bré.hmo body represented to Lord Lawrence’s Government-
that they suffered under a great disability by reason of the existence of a state of
the law which practically debarred them from marriage unless they adopted a
ceremonial to which they had conscientious objections.. The marriage law of
British India, as he understood and as I understand it, may be very shortly
described as follows :—

“ By the Bengal Civil Courts Act, which eoneolidatés and re-enacts the old
Regulations, and by corresponding Regulations in Madras and Bombay,
the Courts are to decide, in questions regarding marriage in which the
partles are Hindus, according to Hindu law, if the parties are Muhammadans,
according to Mulmmmadan law, and, in cases not specially provided for, accord-
ing to justice, equity and good conscience. Custom also has, in most parts of
India, the force of law in this matter, although the exact legal ground on which
its force stands differs to some extent in different parts of the country.
There are also a variety of Acts of Parliament and Acts of the Indian Legis-
latures which regulate marriages between Christians, Europeans and Natives,
and between Pérsfs. As the Bréhmos were neither Muhammadans, nor Pérsfs,
nor Christians, no other mode of marriage was expressly provided for them by
law, and the inference was drawn that they were unable to marry at all. I do
not myself think that this inference was correct, but, for the present, I postpone
the consideration of that subject. To one most heavy grievance they were
beyond all question subjected. No form of marriage legally constituted, and
valid beyond all doubt or question, was provided for them, and I do not know
.whether such a state of things is not a greater grievance than a downright

disability to marry.

«The first question which naturally arose was, whether it was not pos-
gible: to let the matter alone? The sect was a small one. It was in some
;;uarters' unpopular, because its members, having given up their own creed,
had not adopted Christianily. To have disavowed all responsibility for Mr.
Cowie's opinion and to have referred the Bréhmos to the Courts of law
would have been easy. S8ir Henry Maine did not take that course, and I rejoice
that he did not, though I cannot attach quite so much weight as he appears to
haVe attached to Mr. Cowie’s opinion. He thought that a clear injustice—and
especially a clear ivjustice distinctly traceable to the influence of English
habits of thought—could not, and must not, be permitted, whether the
persons affected were few or many, popular or the reverse. I cannot say
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how strongly I joinin this opinion. I think that one distinct act of wilful
m]ustwe one clear instance.of unfaithfulness t6 the principles on which
olir Government of India depends; one positive proof that we either cannot
or will not do justice, or what we regard as such, to all classes, races, creeds or
no-creeds to be found in British India, would in.the long run shake our power
more deeply than even mlhtmy or financial disaster. I believe that the real
foundation on which the British power in this country stands is neither
military force alone, as some-persons cynically assert (though certtunly military
force is one indispensable condition of our. power), nor even that affectionate
sympathy of the Native populations on which, accordihg to a more amiable,
though not, I think, a truer, view of the matter, some think our rule ought to
rest, though it is hardly possible to overrate the value of such sympathy
where it can by any means be obtained, I believe that the real found-
ation of our power will be found to be an inflexible adheren@e to broad prin-
ciples of justice, common to all persons in all countries and all ages, and enforced
with unflinching firmness in favour of, or against, every one who claims their
benefit, or who presumes to violate them, no matter who he may be. To govern
impartially upon those broad principles is to govern justly; and I believe not
only that justice itself, but that the honest attempt and desire to be just, is
understood and acknowledged in every part of the world alike.

“ 1 am not going to trouble your Lordship or the Council with any meta_
physies about justice, but I would with confidence put this plain question. Isit
just, in any natural sense of the word, that men should be debarred from
marriage, or that the security of their marriages should. be subject to 'great
doubt, merely because they have remounced the native religions without be-
coming Christians ? Tam confident that every man’s answer will be—*¢ No, it is"
not.” This being so, it is obvious that the Bréhmos were entitled to a remedy.’
The only question was, what remedy would be appropriate ? The most obvious
remedy would have been, no doubt, to give the members of the Bréhma-Saméja
a Bill legalizing marriages between members of that body only ; but Sir Henry,
Maine felt, and was I think well warranted in feelmg, that there was a great
difficulty in the way of doing so. The sect, as he said, was  deficient in stability.’
It was new, and, like all new reholous bodies endowed with any considerable
degree of vitality, its doctrines and discipline were in a very indefinite state.

To give a legal quasi-corporate existence, for such a purpdse as the regulatioﬁuf
marriage, to such a body, would have been very difficult, especially in the face
of the fact that it had already, within a few years of its establishment, broken
into two sections, differing from each other upon this very subject of marriage
amongst other things, There was another objection to such a measure, to
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which Sir Henry Maine did not refer expressly, but which he must'no doubt
have felt. We are obliged to treat marriage, to a certain extent, denomination-
ally—to use a clumsy word to express a clumsy idea—by the fact that, in this
country, law and religion are so closely connected together ; but such a system
is most inconvenient and ought not to be carried further than is absolutely
necessary. The Government could hardly assume a. more invidious position
than that of undertaking to give a new form of marriage to every new sect
which did not happen to like the old ones, and of deciding, at the same
time, whether a particular body. of men did or did not constitute a new sect of
sufficient importance for such a purpose. As an illustration of the im-
possibility of assuming such a Jposition, I may observe that, shortly before the
publication of the last report of the Committee in the Gazette, I received a
memorial on this Bill by a body called ¢ The Radical League,” which is com-
posed partly of Pbsitivists and partly of Theists, who, however, do not at all
agree with the Bréhmos. These gentlemen say that it is very hard upon them
that their religious opinions should prevent them from being legally married,
and that, though their numbers are at present very. small, no distinction in
principle can be made between them and the Bréhmos.

* There is, again, tlus further difficulty about a denominational system of
marriage. How are we to deal with the case of marriages between people of
different denominations ? What is to bappen if a Bréhmo wants to marry a
Positivist ? Are we to have a Bill for Brdhmos; a Bill for Positivists; a Bill for
half and half couples? Tf 8o, when a few more sects have been established,
and when a Bill has to be framed on the principle of providing for the com-
binations of & number of things, taken two together, our statute-beok will

become a regular jungle of Marriage Acts.

« Under these circumstances, Sir Henry Maine proposed to make the
Bréhmo question the opportunity for passing a measure of the most com-
prehepsive nature. He proposed to pass an Act ‘ to legalize marriage between
certain Natives of India not professing the Christian religion, and objecting to
be married in accordance with the rites of the Hindy, Muhammndan, Buddhist,

. Pﬁrsi or Jewish religion.’

i He introduced the Bill on’ the 18th November 1868 in a speech of
charactenstnc interest and ability, on part of which I shall hereafter make a
few observations, and it was circulated to the Local Governments for opinion.

““The answers of the Local Governments were received in due course, and

were laid before me on my arrival in India at the end of 1869. They were
. B '
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unt‘avourable to the Bill proposed and stated the grounds upon which 1t was

- objected to so fully as to supply the Government with all the information neces-

sary to enable them to deal with the subject finally. All the grounds of

" objection may, 1 think, be reduced to one, namely, that the Bill, as drawn and

circulated, would introduce a great change into Native law, and involve interfer-
ence with Native social relations. On a full and repeated consideration of the

whole subject, the Government were unanimously of opinion that this objection
ought to prevail. : ' .

“We thought that the Bill, as drawn by Slr Henry Maine, would 1nvolve an
interference with Native law which we did not consider justifiable under all the
circumstances of the case. No one has a fuller appreciation than I of Sir
Henry Maine’s high ability,and no one has, I think, so good a right to an opinion
on the subject ; but T must say that,'in this instance, he appegrs to mé to have
taken a view of the position of Native law in this country with which I cannot .
altogether agree. It appears to me that the Hindé law and religion on the
sub]ect of marriage (I need not at present refer to’ Muhammadénism) are one

-and the same thing; that they must be adopted as a whole, or renounced as a

whole; that if a man objects to the HindQ law of marriage, he objects to an

. essential part of the Hindd religion, ceases to be a" Hindd, and must be dealt

with according to the laws which relate to persons in such a lfosition. Ido
not think that Sir Henry Maine would have expressly denied this: but I think -
that he somewhat understates the binding character of Hindd law upon Hindds,

or at least uses language which mlght give rise to misapprehension on the
subject. He said :—

et Owing to the language of certain Statutes and Charters regulating the jurisdiction of the
Indian Courts, the law of their religion became the law applicable to litigants. There being no
fundawental law in India, the dootrine thence prevailed (though I should perhaps surprise the
Counvil if 1 were to state how much doubt attends the point) that the greatest part of the eivil
rights of the Natives of India is determined by the religion which they profess,’

.
L]

“It would be a great mistake to infer from these expressions that the legal
position of the Hindd religion depended on certain phrases incautiously used.
No line of policy was ever adopted with greater deliberation, adhered to with *
greater pertmamty, or supported by stronger reasons, than the general pohcy
embodied in the expressions in the Statutes and Charters referred ta.° It
is too notorious to require the detailed proof, which it would be easy to give,
that the whole government of the East India Company was marked, from
first to last, by a reluctance,” which I think was equally natural and credit-
able to them, to interfere with Native usages or Native laws to any greater
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extent than was absolutely necessary.. Illustrations of this may be found in
the practice of furnishing the Company’s Courts with Native law officers, whose
special duty it was to expound Hindd and Muhammadan law; in the excessive
reluctance whioh was shown by several successive Governments to abolish the

. practice of suttee;-in tlie vehement opposition which, many years after the
abolition of suttee, was excited by Act XXI of 1860, and by the Act (XV of '
1856) ‘which legalizes the marriage of Hind@ widows. - The preamble of this
Act contains the following words :—

«<Many Hindoos believe that this imputed legal incapacity, although it is in accordance
with esgablished custom, is not in accordance with a true interpretation of the precepts of their
religion, and desire that the civil law administered by the Courts of Justiee shall no longer
prevent those Hindoos who may be so minded from adopting a different custom, in accordance
with the dictates of their own consciences ’.

“1 do not wish to heap up proofs of a very clear proposition; but I may
observe that ‘the words which I have just read seem to be a clear legislative
recognition of the principle that Hindd marnaoee are, by Anglo-Indian law, to
be regulated by Hindd law, and that, in relation to the subject of marriage,
Hindd, law and Hmdu religion are two names for one thing. For these reasons,
T think that, to whatever extent the successive Governments of British India
determined to enforce the Hindd law or religion on the subject of marriage,
they did so deliberately and upon the most mature conmderatlon of the whole

subject.

«This brings me to the questions—To what extent did they determine to
enforce it? To what extent is it open to the Government for the time being to
introduce alterations into it ? In.what spirit should such alterations be made ?
How do the answers to these questions apply to Sir Henry Maine’s proposal ?

“The answer is to be found rather in broad general principles than in
explicit enactments or other authoritative documents. As a mere matter of
strict law, as I observed on a former occasion in reference to the permanent
. settlement, there can be no doubt of the power of thé Legislative Council to
gweep away, or to aiter to any extent, the whole fabric of Hindd or Muhamma-
*dan law, just as we have the legal power to do many other things which no
one of ordinary sense or humanity would for a moment think of. Our obligu-
tion towards these systems of law is a moral obligation, and must be construed
accordingly. It seems to me that this obligation is less vague than it might
have been supposed to be; that it has been justly appreciated and measured by
successive generauons of Indian statesmen, and that its true nature may be
shortly expressed as follows:-—Nalive luws should not Lo changed by direct
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legislation, except in extreme cases, though they may and ought to bé moulded -
by the Courts of Justice so as to suit the changing circumstances of society.
If this principle is fully grasped, it will, I think, serve as the key to nearly
every question which can be raised as to the alteration of Native laws; and, in
particular, it will be found to justify, in all its leading features, the policy
* pursued in this matter by the Government of India on previous occasions, and
the policy which I now propose that it should pursue on the present occasion.
I am sure that the Council will excuse me if I explain the important principle

“which I have tried to state, and illustrate its meaning and its bearings at some
little length.

“The main point in which personal differ from territorial laws is that,
whereas territorial .laws bind all persons within a given territory, whether they
like it or not, such systems of personal law as we have in India must, from their
nature, admit of a choiee. If you have two or more'parallel systems of persona.l
law, and if there are no means of deciding which of them applies to any-parti-
cular person, the only means of arriving at such a decision will be by consider-
ing what mode of life he has, as a matter of fact, adopted, ' If these systems of
law correspond (as is the case with Hindd and Muhammadan law) to two
different and antagonistioc religions, it is necessary either to, forbid a man to
change’ his religion (which of course is impossible under a Government like
ours) or to permit him to change his law. The second branch ‘of the alterna-
tive has been adopted by the Government of India, and has influenced alike its-
_legislatioh and the judicial decisions of its Courts. Its adoption was solemnly
announced by Act XXI of 1850, which provides, in substance, that no
law or usage in force in British India shall be enforced as law, which
inflicts on any person forfeiture of rights or property, or which- ‘may be held in
any way to impair or affect any right of inheritance by reason of his having
renounced, or having been excluded from, the communion of any religion, or
having been deprived of caste. The effect of this enactment deserves careful

attention. Banctions, in all cases, are the essence. of laws, and the unfail-
ing tests ,by which they are distinguished from -cther. rules of conduct. .-
The subjcct-matter of the personal laws which cxist in British India

" (marriage, inheritance, caste, &c.,) does not admit of their being invested with
a penal sanction. Their sanction lies in the fact that, if they are obseived,
certain civil rights are established, and that, if they are not observed, those
rights are forfeited. The Lez Loci Act, therefore, by declaring that the
renunciation of, or exclusion from, the communion of any religion should
not affect a man’s civil rights, did in fact deprive the Native religions of
‘the character of law, as against those who might.cease to profess them, and
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left to them only the character of rules of life, which persons inclined to do
so might cdopt or relinquish at their pleasure. .

“ This principle has also been laid down in the fullest and most emphatic
manner by the highest judicial authority—the Judicial Committee of the Privy
Council—in the case of dbrakam v. Abrakam. ‘One of the questions con-
sidered in that case was, whether the property of an East Indian Obristian,
whose paternal ancestors were Hind(s, was at his death to be distributed
by Hindd or English law? TUpon this point, the judgment of the Judicial
Committee of the Privy Council was delivered in the following terms by Lord
Kingsdown : —

¢ What is the position of a member of a Hindd family wlio has become a convert to Christian-
ity? He becomes, as Their Lordships appreheid, at once severed from the family,"and regarded
by them as an outcast. Tho tie which bound the family together is,.o far as he is concerned,
not only loosened, but dissolved. ~The obligations consequent upon and connected with the tie
must, as it seems to Their Lordships, be dissolved with'it, Parcenership may be put an end
to by a severance effected by partition ; it must, as Their Lordships think, equally be put an
end to by severance which the Hindd law recognizes and creates. Their Lordships, therefore,
are of opinion that, upon the conversion of & Hindd to Cbristiunity, the Hindd law ceases
to have any continuing obligatory force upon the convert. He may renounce the old law by
which he was bound, as he has renounced his old religion, or, if he thinks fit, he may abide by
the old law, notwithstanding he bas renounced the old religion. ‘

¢¢¢ Tt appears, indeed; both from the pleadings and from the points before referred to, that
peither side contended for the continuing obligatory force of Hindd law on a convert to Chris-
tianity from that persuasion. The custom and usages of families are alone appealed to, with
a reference also to the usages of this particulir family;-a reference which implies that the
general custom of & class is not imperatively obligatory on new converts to C?ll’iltilnit’!

« After some remarks which I need not read, the j_udgmeixt proceeds : —*

«Phe Lgz Looi Act clearly does not apply, the parties having ceased to be Hindd in reli-
gion ; aud, looking to the Regulations, Their Lordships think that, so far as they prescribe that
the Hindd law shall be applied- to Hindds avd the Muhammazdan law to Muhawmadans, they
must be understood to refer to Hindds and Muhammadans, not by birth merely bu®by religion
also. They think, therefore, that this caza ought to be decided according to the Regulation
which prescribes that the decision shall be according to equity and good conscience. Applying,
then, this rule to the decision of the case, it seems to Their Lordships that the course which
appears to have been pursued in India in these cnses, and to have been adopted in the pro-
sent cose, of referring the decision to the usages of the clnss to which the convert may have
attached himself, aud of the family to which be may have belonged, has been ;?o.t consonant
both to equity and good conscience. The profession of Christinuity releases the convert from
the trammels of the Hindd law, but it does not.of necessity involve any change of the rights
or relations of the convert in matters with which Christianity bas no concern, such as his

(o]
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ngbts and interests in, and his powers over, propérty. The oconvert, though not béund as to
such matters, either by the Hindd law or by any other positive law, 'may by bis oourse of
conduct after his conversion have shown by what law he intended to be governed as to these
matters. He may have doue so either by attaching himself to a olass which as to these
matters has pdopted and acted upon some particular law, or by having himself observed some
family usage or custom ; and nothing can surely be more just than that the rights and interests

in his property, and his powers over it, should be governed by the law whwh he has adopted,
or the rulos which he has observed.’

“Such being the nature of Indian personal law, it is, I think, self-evident

Laws relating to
such subjects as marriage have their root in the very deepest feelings, and in
the whole history, of a nation; nor is it easy to imagine a more tyrannical or
a more presumptuous abuse of superiof fdrce than that which would be

involved in any attempt to bring the views and the practices of one nation,‘

upon such subjects, into harmony with those of other nations, whose institu-
tions and characters have been cast in a totally different mould. I should
feel as little sympathy for an attempt to turn Hindds into Englishmen by Acts

of the Legislative Council as for attempts to tarn Englishmen into Hindds by
Act of Parliament. '

“ Before I give my reasouns for thinking that the Bill, as originally framed,
would constitute an interference with Native law, it may be worth while to
show, in a very few words, why it is that the Hind6 law as to marria ge, differ-
ing as it does in many ways from our own, does not form one of those éxcep- .
tional cases in which we are oalled upon to interfere with Native customs,
though I can hardly 'imagine thateany one could really. require to be con-
vinced on the subject.. It is, however, possible that some one mwht say —
"me Hind. law permits polygamy in certain cases; it discountenan-
ces marriage between members of different castes in particular cases It
involves infant marriage, and appears in many ways to view marriage
rather as a contract between the parents than as a contract between
the married persons; and, in these respects, it so violates all the com.
monest and broadest principles of human sosicty that it is our duly to
protest against it whenever the opportunity for doing so occurs.’ Such an
allegation would hardly need refutation. One conclusive argument against-
it is that it would expose the person using it to this retort :—* If the Hind
system is so utteriy bad, why do you enforce it or recognize it at all ? Why
do you content yourselves with a more protest, and not forbid, by law, the
practices of which you disapprove ?’ This argument would certainly lose none
of ita force by its being an argument-ad hominves, and I meed not say how
strongly I repudmte the principle which would justify its use. I wish, moreover,
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to say, as strongly as I can, that T am not one of those who think it right to
condemn ut.erly, and in a peremptory.and absolute manner, the social and religi-
ous institutions of the Natives of this country. They are of course institutions
with which an English.tan cannot be expected to sympathize. We naturally
prefer our own, and I should not shrink from justifying that preference in case
of need : but this I'think is a reason why Englishmen should be extremely cau-
tious about denouncing them, as people ‘often do, as mere organized superstition
and immorality. To say anything here upon the theologigal side of the subject
would,obviously be out of place; but, looking a{ the matter politically, I think
it may fairly be said that the only reasonable way of criticizing alien institutions
is to look at them as a whole, and to form as good an estimate as one can of
their results as a whole. If Native institutions are looked at in this light, I
think it will be impossible for any candid person to deny that Hindd institutions
have favoured the growth of' many virtues; have practically solved many social
problems—the problem, for instance, of pauperism, which we English are far
enough from having golved—in a way which ought on no account to be treated
with contempt ; that the institution of caste, in particular, whatever may be its
évils, has provided safeguards against misconduct which it would be mischiev-
ous in the highest degree to sweep away like 80 much rubbish.

. A . ‘

« T ghould wish to act justly by the HindGsand the Hindd law, because, as
I said, I belicve justice to be the rock on which our rule should bo founded ; and
I bave already shown in what manner this great principle bears on the present
subject. But, quite apart from the question of justice, it would not please me
at all to strike an indirect blow at the Iindd law or religion. I cannot re-
gard it, or any of the other creeds undef which countless multitudes of
men have lived and died, as simply evil. I should be grieved at the thought
that English civilization was a blind agent of destruction, like the cannon balt

shattering that it may reach and shattering what it reaches,

« T now proceed to consider the question whether Sir Henry Maine’s Bill
does constitute an interference with Hindd law, and to state ¢the reasons which
Jend me to- think that it does. It was based by bim upon the f8llowing

principles :—

« ¢ The Ler Loci Act was meant to condone all offances against teligious rule, whether they
were acts of omission or of commission. But, probably from mistake, probably from attending
too exclasively to the immedinte questicn before them, which affected only the first generation
of dissideute. they left standing the greatest of all dirabilities, the disability.to contracta law-
ful marringe. Tt is incredible to me that, except by an oversight, they sboul('] haye expressly
provided for the protection of the right of inheritance, but should lnu? omitted t:) provide
for the ‘right of ct;ntracting marrisge, without which inheritance cannot arise. ’
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«Sir Henry Maine afterwards described as follows the case of the
applicants—

¢ They say that the ritual to which they must conform, if they wish to contract lawful
marriages, is idolatrous, I don’t use the word offensively, but merely in the sense in which
a lawyer in the High Court is occacionally obliged to speak of the family idol, 'l‘hey say
that the existing Hindd ceremounial of marriage implies belief in the existence or power of,
and worship addressed to, idols. No doubt there are some of the Bréhmos who have as
little belief in these bein,%sns the applicants, but still do not object to go through the ritual;
and, paturally enough, they exhibit considerable impatience at the, scruples of their co-
religionisis. But that is only & part of the inevitable history of opinion. The first'step is
to disbelieve ; the next to be-ashamed of the profession of belief, The applicants allege that
their consciences are hurt and injured by joining in a ritual which implies belief in that which
they do not believe. Now, can we compel them to submit to this ritual ? Sir, nobody can
feel more strongly than I do that we are bound to refrain from 1nterfenng with Native re-
ligious opinions, simply on the ground that those opinions are not ours, and that we are bound
to respect the practices which are the expression of thoss opiuions 80 long as they do not
violate decency and public order. That is the condition of our government in this country.
I will even go further and eay thaf, where s part of a commumty come forward and allege
that they are the most enlightened members of it,’and call on us to forbid a practice -which
their advanced ideas lead them to think injurious to their civilization, the Government should
etill be oautious, This is the cate of those enlightened gentlemen who ask us to abolish
po]ygamy, both as regards themselves and as reganfs their, less informed co-religionists who
do not agree with them. Here the Government of India, acting in concurrence with the
Government of His Honour the Lieutenant-Governor, has declined to listen to the petition
much as may be said for it. Here, however, we have a very different case. A ntmber of
gentlemen come forward and ask to be relieved from the necessity of submitting to rites
against which their owu eonscience rebe']s. They do not ask to impose their ideas on others,
bat to be relieved from a burthen which presses on themselvea Can we refuse the relief? . I
think we cannot. I think the point is here reached at which it is impossible for us to forget
that we do not ourselves believe in the existence or virtue or power of the beings ih whose
honour this ritual is constructed. And I say this the more confidently because I believe that’
such a doctrine is in the true interest of the sincere believers in Native religions. If we once
begin trampling on the rights of conscience, it is very far from certain that the process will
continue for the ndvaptage of Native religions. The members of these commnnmes have the
strongesﬂ*eason for ‘maintaining the absolute sacreduess of the rights of conscience. ’

“My Lord, my agreement in the substance of these views is as cordisl as
my admiration for the vigour and clearness with which they are expressed.
As I have observed, we are here as the representatives of equal justice to all ;
of an impartial application, that is, to all persons and classes, of principles
of government which experience has shown to be generally bene-
ficial to mankind; and I do not hesitate to-say thatit would be far better to
abandon, or even to lose, our position here, than to abandon, the principle on

.
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which it rests, or to shrink from the responsibilities which its vigorous applica-
tion involves. I believe that the principle of religious equality, when properly
understood, is as much one of those principles as the principle of the suppres-
sion of war, rapine and crime; and, by the principle of religious equality, I
mean that Christians, Muhammadans, Hinds, Buddhists, and the members of
all other persuasions, are to be encouraged, and, if need be, forced to live
together in peace, and to abstain from injuring those members of their respective
creeds who may think fit to change them for others.

«T fully admit, moreover, that if the law is so arranged that persons who
abandon-one of these creeds, and do not adopt another, are by law prevented
from marrying, or—which comés to the same thing—thrown into a state of
uncertainty as to the validity of their marriages, those persons are subject to
the most grievous of all disabilities, and, however small their number may be,
are justified in regarding themselves as the victims. of a crying injustice which
we are morally bound to remedy, uotwithstanding. any objections which may
be taken to our so doing by members of the various recognized creeds. If we
did not, we should distinctly violate one of the leading principles which we are

here to assert.

«§o far, I entirely®agree witlt my honourable predecessor ; but T must own.
that the manner in which his Bill was framed and the criticisms which have .
been made upon it haye convinced me that it went a step beyond strict justice,
and violated, in its turn, the principle which T have attempted to state as to the
proper relation of the British Government to Native religions. It appears to
me that the Bill introduced by my hon’ble friend would, by direct legislation,
change very deeply the Native law upon marriage.. It applies to * Natives of
British India not professing the Christian religion, and objecting to be married
in accordance with the rites of the Hindd, Muhammadan, Buddhist, Pérsf or
Jewish religion.” All such marriages are declared to be valid, if they are
celebrated according to a certain form- provided by the Act, and upon certain
conditions. These marriages would, moreaver, be monogamous. The Bill; in
short, would introduce the European conception of marriage into the Hindt and
Muhammadan communities, and give to it, by law, a place amongst Hind6 and
Muhammadan institutions. I do not think it can be denied that this would be
a change, whether for better or for worse. You may change by addition, as
well as by other forms of alteration.

¢« There is, I think, a distinction in this matter which the Bill, as introduccd,

overlooks. It is the distinction between treating Hindd law as a law binding

only on those who submit to it of their own will, and treating it as a law
. D
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bind.ing'bn those who do submit to it only in so far as they choose to do so.
It is surely one thing to say to Hindis—* You areat liberty to char.ge your law
and religion if you think proper, and you shall suffer noloss by so doing’; and
'quite another thing to say fo them—¢ You are at liberty to play fast and loose
with your law and religion; you shall, if you please, be, at one and the same
time, a Hindd and not a Hindd'. By recognizing tlie existence of the Hindd
religion as a personal law on this matter of marriage, I think that we have
contracted an obligatjon to enforce its provisions in their entirety upon those
who choose to live under them, just as we have, by establishing the general
principle of+religious freedom, contracted a further obligation to protect any one
who c¢hooses to leave the Hindi religion against injury for having done so, and
to.provide him with institutions recognized by law and suitable to his peculiar
position. I think that it is hardly possible for us to hold other language on
the subject than this—* Be a Hindd or not as you please ; but be one thing or
th(.e other, and do not ask us to undertake the impossible task of constructing
some comptomise between Hinddism and not-Hinddism, which will enable you
to evade the necessity of knowing your own minds.’ The present Bill is
framed upon these principles ; but, before I turn to its provisions, I must com-
plete the history which I interrupted for the purpose of criticizing the Bill
originally introduced, and stating the reasons*which hate'led the Government
to modify its provisions. o '

“ Having decided, upon a full consideration of the mass of ‘opinions, and
in particular, of Native opinion, submitted to us, that the Bill in its original
form ought not to become law, it was considered that, notwithstanding the
difficulties already pointed out, a Bill might be framed to meet the case of the
Brahma-Saméja alone. It ‘was, on the one hand, impossible to leave the
Brahmos without relief, and, nn the other, the objections already stated applied
to the Bill as it stood. A Bill was accordingly prepared, confined to members
of the Bréhma Samija, and intended as a sort of stop-gap. As the practical
difficulty had arisen in regard to them, it appeared probable that a measure
adjusted to that difficulty would be'all that would be required, at all events, for
a considerable time. The Bill was accepled by the Progressive Brdhmos, and,
but for a new, and to me unexpected, difficulty, would have been finglly sub-
mitted to the Council last March, Shortly before the Bill was to be passed, I
received a deputation from the merbers of the Adi-Brahma-Saméja who stated
that their body had strong objections to the passing of the Bill approved of by
- the Progressive Bréhmos. Tleir objections were as follow :—

* 1st.—The Bill would give to the sect u'recognized legal position ; but the
sect 80 recognized would be the Progressive, as opposed to the Conservative, party.
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The matter may be thus illustrated.. Suppose that the Wesleyan methodists and
the Calvinistic methodists differcd on the subject of marriage, and that an Act
of Parliament, drawn so as to express the views of the Wesleyan methodists,
as opposed to those of the Calvinistic methodists, were to be called ¢The
Methodists’ Marriage Bill ? It is obvious that this would be a grievance to
the Calvinistic methodists, and though this may appear to be a matter of words
and titles, the right to names is a right which no one can affect to despise. Let
any one who doubts it imagine an Aot of Parliament relating to Roman
Catholics in which the Church of Rome was described, not as the Roman
Oathohc, but as the Catholic, Church.

« 9nd.—The Bill would have had to begin with a recital to the effect that
doubts were entertained as to the validity of the Brdhmo marriages. Now, the
members of the Adi-Brihma-S8améja do not admit that the validity of their
marriages by Hind@ law is doubtful. They say that, even if Mr. Cowie’s
opinion on the subject is accepted as correct, it does not affect them ; and they
declare that they are willing to take the chance of their marriages being held
to be illegal if the case should ever arise. They argued, on the whole, that it

"was a hardship on them to throw doubt - upon the validity of their marriages by

an Act of the legislature.

« As I explained ona former occasion, their arguments took me by surprise.
I was not aware, when the second version of this Bill was introduced, of the
division in the Brdhmo body. S8ir Henry Maine’s speeches did not expressly
mention it, and the papers submitted to me upon the subject dealt with the
question of a general Bill, such as I have described, and not with the questlon

of a Marriage Bill for Bréhmos only.

“The question, accordingly, had to be reconsidered, and after some inter-
_mediate steps, and a very eareful consideration of the matter in Council, I
asked the representatives of the two bodies of Brdhmos whether the one would
be satisfied with, and whether the other would object to, a Bill confined to
persons who had renounced or had been excluded from or did not profess the
Hindd, Muhammadan, Buddhist, Pdirsf, 8ikh or Jaina religion? I made
‘the offer expecting that it would be accepted by the Adi-Brihmos, whom it
obviously would not affect, and that it would be rejected by the Progressive
Brihmos. I supposed that they occupied one of those intermediate religious
positions, which are so common in the present day, in which people dislike to say
either that they aresor are not members of a. particular creed. The proposal
indeed was so simple and obvious that I did not see what other reason there
could have been for not making it, ?xcept the existence on the part of the
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Progressive Brdhmos of such a reluctance, I had supposed that Sir Hem'y
Maine must have alluded to such a feeling when he said, speaking cf a Hindu
- becoming « Muhammadan :—

.

“<The convert is com pelled by the principles of his new ‘religion to regard the faith of his
ancestors as hateful and contemptible. But if he does not go 8o far as that, if he retaine some
tenderness for bis old faith, he is prevented from marrying.’

« T inferred from that, and from the known fact that the restoration of pri-
mitive Hinddism was one of the original objects of the Brihmo movement,
that the suggestion in question would not meet the case. There was nothing
surprisirig in this. To make a definite and public statement as to the religious .
belief or disbelief which a man entertains is, to many people, singularly un-
pleasant. The proposal to have a column in the Census papers in England
stating the religious belief of the person signing it has been, I think, more than
once rejected, and I know many persons who would not by any means like to
have to say, either that they are, or that they are not, members of the Church
of England or of any other Christian body. The main reason, indeed, why the.
Act commonly called the Dissenters’ Marriage Act was passed in the most
general form ‘was, that people, as they said, ¢ did not like to be ticketed.’

*¢ If, therefore, the Progressive Brahmos héd declared that a Bill providing
a form of marriage for persons not professing the Hindd religion would not
satisfy them, I could have entered into their feelings, though I am by no means
sure that it would have been possible to consult them for practical purposes ; but
they took a bolder line. Before the views of Government had been com-
municated to them at all, they sent in a paper, by way of reply to the Adi-
Brdhma. 8am4ja, containing this remarkable passage. The Adi-Samdja had said
-that the passing of the proposed law would lead to complications in regard to

questions of succcssion. This is answered by the Progressive Bréhmos in the
following words :— S

¢ ¢ The vomplications apprehended may be easily avoided by extending to the parties marry-
ing under the proposed law the Indian Succession Act, which is clearly Bpplicable to them.
The above Act exempts from its operation only Hindds, Mubamnmadans and Buddhists (I may
add Sikhs and Jainas). ‘But the term ¢ Hind6 * does not include the Bréhmos, who deny the
authority of the Vedas,are opposed to every form of the Brahmanical religion, and being

eclectica admit proselytes from Hindds,, Muhammadans, Christians, and other religions
seots.’

“ Nothing could be plainer or more straightforward than thie, and I wish
to add that the subsequent conduct of the sect has corr8sponded to this dis.
tinot avowal of their views. They have unreservedly actepted the offer
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made to them. by me on behalf of the Government, and the. Adi- Samé]a have,
with equal frankness, edmitted that the measure is one to which they have no
nght and no wish to object. As for the views of the general body of the Native
community, they appeat; I think, sufficiently from the replies which were re-
ceived to Sir Henry Maine's Bill. The great majority of the Native community
would regard, with indifference, a measure applying to persons who stand out-
side the pale of the Native religions. A minority object to the principle involv-
ed in Act XXI of 1850, and would probably like to see defection from'a Native:
religion visited by the heaviest disabilities which it is in the power of law or
usage to inflict. The British Indian Association of Bengal petitioned against
the first edition of this Bill expressly on the ground that Act XXI of 1850
was passed against the wishes of the Native community. It is, I think, utterly
out of the question to act upon their view of the subject, and whatevér incon-
venience arises from their objection to the measure must be endured. I believe,
however, that, to the vast majority of the population, its passing will be a
matter of indifference. Inaction is, for the reasons already stated, altogether

impossible.

" I will now proceed to say a few words on the provisions of the Bill itself.
They need not detain the Council long, as they are few and simple. They pro-
vide a form of marriage, to be celebrated before the Registrar, for persons who
do not profess either the Hindd, the Muhammadan, the Pérsf, the Sikh, the
Jaina, or the Buddhist religion, and who are neither Christians nor Jews. The
conditions are—that the parties are at the time unmarried ; that the man is, at
least, eighteen and the woman, at least, fourteen, and that, if under eighteen, she
has obtained the consent of her father or guardian, and that they are not
related to each other in any degree of consanguinity or affinity which, by.the
law to which either of them is subject, would preven! their marriage. But
no rule or custom of any such religion, other than one relating to consan.
guinity or affinity, is to prevent their marriage. Nor is any such rule to
prevent them frum warrying, unless relationship can be traced through a com.
mon ancestor standing to each in a relationship nearer than that of great-
great-grandfather or great-great-grandmother, or unless the one person is the
lineal ancestor; or the brother or sister of any lineal ancestor, of the other.
This proviso will permit marriages under the Act between persons of
different castes, and also between persons whose marriages are at present
prohibited on account of a merely fabulous common descendant. No one
who is at present unable to marry his second cousin will be permitted
to do so by this Bill ; but it seemed to us that a line ought to be drawn some-
where, and. that the relatlomhlp between third cousins might reasonably be
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regarded a8 80 remote that it mlght be fairly said that a man who had glven

up every other part of his creed might be permitted to free. hlmself from any

custom which’ restrained his marriage with so very remote a connection.

Whilst we have carefully avoided the charge of holding out an inducement
to persons to marry by relaxmg any rules tp which they may now be.subject.
as to prohibited -degrees, we have thought it necessary to provide for their

descendants, and as they will form a new commumty for whom it is necessary

to provide by express law, we have provnded that they shall be subject to the

law of England for the time being a$-to prohibited degrees, and the
Indian Buccession Act as regards inheritance. Weé cannot undertake to

construct a new Table of prohibited degrees. 'We are, therefore, compelled to

accept some Table already in existence, and that being so, no Table seems so-
natural as that which applies substantlally to the whole of Christian Europe.

* Finally, the Bill contains a saving clause to whlch I attach great lmpor-
tance. It is in the following words :—

" «¢ Nothing in this Act contained shall aﬂ’ect the validity of any marriage not solemnized
under ite provisions, norsshall this Act be deemed.directly or indivectly to affect the'validity of
any mode of contracting marriage, but if the validity of any such mode shall hereafter come

into question before any Court, such questnon shall be declded ag if this Act had not been
. pasﬁed g

“ Thls section has more objects than one. " One of its objects is to save the
whole question of the validity of the mamages of the Adl-Bréhma Samﬁla, but
it is also. intended to prevent the Act from being used to give to Nafive law

and cistom a degree of rigidity which it would certainly not possess if British
India wefe still under Native rule. This leads me to consider a question of

the utmost importance, mtlmately,‘ though in a certain sense collaterp]ly.;'
connected with this Bill. It is whether part at least of that opinion of

Mr. Cowie's which gave rise: to the whole discussion is well founded. I will
read those parts of it to which I refer.

« ¢« Queation.—Whether, in the absence of a “ ¢ Amswer.—1T hardly know how to answer the
special enactment, the general spirit of Eng- _ first question. Putting out of gnestion mar-
. lish law is favourable to marriages contracted nages solemoized in foreign count.nos, the only
between individuals of a néw religious com- marriages which the general Enghsh law formr-
munity, under purely moral and religious ly recognized, other-than marriages ‘solemnized
necessities and upon priuciples, and after a acoordiné to the forms of that law, were those
ritual not sanctioned by any existing legally between Jews and Quakers. The recognition
recognized communities, or will it hold such of marringes between Quakers was of .very
marrisges to be illegal at once ' gradual introduction, and can hardly be said to
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have been utablubod until such mamnges were
referred to in, and exempted from, the English
. Marringe Act of 17538. Under the more
acent Reglstratlon Acts, in England, persons
belonfrmo‘ to any partioular religious body may
have their marriages solemnized according to
the form adopted by such religious body, but
* those marringes derive their legal validity ex-
clusively from the presence of the Registrar.
In the absence of special, enactment, a marringe
between two members of & new religious com--
munity, such as the Brihma-Saméja, not cele-
brated in accordange with the provision of any
of the MarriaZe Acts in force in India nor with
those required by Hindi law; would, I appre-
bend, be invalid/’ '

-4« 4ngwer.—~1 cannot offer any anticipation as
to what the leglslnture would or would not do.
The adoption of a particular form of marriage
by the members of the Bréhma-Saméja would
in the legal sense be no more a custom than
their adoption of a particular religious oreed.’

“ ¢ Question.—When many such marrisges
shall have taken place so as to become the
“established usage of a Jarge commuoity in the
course of time, will not the legislature invest
them with the importance and weight of cus.
tom and feel constrained to recognize their
validity ? How far has custom or the voice of a
large communit'y weight in the eye of law ?’

e
.

“ ¢I'would only suu-geat to the Brﬁhmut commupity that it will be of great importance to
their interests to obtsin, if’ possnble, some authoritative legal decision on the question (one which,
I regard as at present very obscure) how far the legal vadility, as distinguished from the ortho-
dox regularity, of martiages between Hindus depends on the observance of particular ceremonies,
and I need hardly add that marriages solemnized according to the forms adopted by the com-
munity are morally binding on the parties, even though no rights wbic§ the Iaw recognizes are

bereby cre’ateﬂ.’

« It is qmtc unnecessary for me to say anything as to the weight which
ought to atta,ch to Mr. Oowie’s opinion.. I believe that every one who knows
him would testnfy. that, as the principal legal adviser of the Government of India
for many years, he gave full proof of a thorough mastery of his pfofession,
and I fully admit that the fact that he gave the opinion which I have
read is one which the Government of India must notice. It throws a
doubt, apd & heavy doubt, on the validity of their marriages,” whatever may
be the individual opinidhs of the members of Government, and that of the
Legal Member in particular. -1 must not omit to remark that Mr. Cowic's
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view of the subjeot i is to & certain extent confirmed by Bir Henry Maine, who,
without entering at length into the matter, observed :—

“¢] do not dissent from Mr. Cowie's 0pinion, and, indeed, I do not see how he could have
given any other from a purely legal point of view.’

 He goes on to say, however,—
4 ¢ but it is impossible to have stated a principle of more formidable app]ication,’

.and he shows how 1t might be apphed to 8ikh mamages.

“In what I am about to say, I must not be taken to express anything
except my own personal opinion as a lawyer. I must remark, for the benefit
of persons who may read my,speech, and suppose that my position glves it some
degree of binding authority, that this is not the case. The Legal Member of
Council is not a Judge. No Court is bound to attach any weight whatever to
his views, or even to hsten to a reference to them. My opinion carries just
8o much weight as mpy attach to the arguments used and the authorities cited
by me, and no more. With. this caution I proceed to give my opinion upon
those parts of Mr. Cowie’s opinion whioh I have justread. What I have tosay
is relevant to the matter in hand, because it explains the scope of section 20
of the Bill, and also because it directly affects the question of the validity of

_Bréhmbo marriages, both Adi and Progressive, independently of the Bill, as well

. as the validity of the marriages of other ‘classes of persons who may not seo
their way to acceptmg its provisions.

* Generally, then, I am unable to agree with Mr Cowie’s opxnlon. 1 regret

that it should have been given so shortly and without reference to authontles
The first question is as follows :—

“ Queahan.—-Wbetber, in the absence of a special enactment, the genertl spirit of English law
is favourable to marriages contracted Letween individuals of a new religions community, under
“purely moral and religious necessities, and upon principles and after a ritual not sanctioned by
any existing legnlly rocognized communities, or will it held puch marriages to be illegal at; nn(w >

* “Mr. Qowiesays that he hnrd]y knows how to answer tlns questlon. I should
answer it as follows :—

“The law by which questions as to marriage between'Natives must be
regulated 48 either Hindu law, Muhammadan law, or the law of justice, equxty.
and good conscience, in cases not expressly provided for. Now, the case of a
‘ marriage contracted between individuals of a new religious community under

‘ purely moral and religious necessities, and upon pnng,lples and after a ritual
‘ not sanctioned by any exnstmg legally recognized oommunltles, is surely a
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case Lot expressly provided for. The right of persons to change their religious

belief withoat inourring any pénalty thereby is clearly recognized by Act XXI -

of 1850. The effect of this change upon their power to contract marriage is
not expressly provided for by that or'by any other Aot. Thetefore, it must be
settled by justice, equity and good conscience. '

“ The best measure of justice, equity and good eonscience with which I am
acquainted, and the one which is always resorted to by Indian Courts, is to bo
found in those parts of the decision of English Courts—and they are very nu-
merous—which deal, not 'with technicalities peouliar to English law and English
customs,‘but with broad general principles founded on human nature itself,
and recognized with various degrees of distinctness by all or by nearly all
civilized nations. The English bench has been able to boast of Judges who
might be fegarded almost as personifications of justice, equity and good con-
sciehce, and it so happens that the most distinguished of all of them—I mean
the great Lord Stowell—applied the whole force of his mind, in the greatest

of his jlidgments, to the consideration of a question very like that which was

put to Mr. Cowia by the Brahma-Saméja. Some of the .further. applications
of his solution of that question were discussed with an unparalleled degree, of
care by the Trish Court' of Queen's Bench, and the House of Lords, who
required the opinions of the fitteen Judges on the subject in the case of
Regy. v. Miilis. The report of that case forms a sort of Manual of the
English Law on the _subject of marriage in general. In the case of Mo'Lean
v. Oristall, decided about twenty years ngo by the Supreme Court of Bombay,

the application of that decision ‘to India is discussed at great length, and it )

appeurs to me that these authori_ties form as good an exposition of the
prineciples of justice, equity and good conscience, applicable to the present
master, as any one could desire. I will proceed to state what I understand
them to decide. I will then point out what, in my judgment, is the proper

way of applying the principles so laid down to this country.

« These memorable decisions disclose the existence of a state of the law

of which 1 have reason to believe the public in general, and even many

lawyers, are ignoraut. They establish in the clearest mauaner the following

principles :— . |
«1, The mafringe law of Europe in general was derived from the same
sburceé, and was substantially the same in every part of Xurope, subject to

certain varietions in particular countried : ‘
F
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“ 2. By that law, marriage could be contracted by a contract per terba de
. preesenti without any religious ceremony whetever, and, in partioular, without
+the presence or mterventxon of any priest or minister of religion :

“8. By a loca.l peculiarity of the law of England the presence of a

minister in epwcopal orders was, by the common law of Enoland necessary to
the validity of marriage :

“4, There is authority in favour of the proposition that this local
peculiarity of English law was not introduced into British India or other
foreign possessions of Her Majesty.

“ With your Lordship’s permission I will enlarge a.little, and- it shall be
as little as I can, upon each of these propositions.

*“ The proposition that the general marriage law of Europe is substantially
the same, though there are local exceptions, has obviously a most important
bearing on the qusstion put by the Brédhmos to Mr. Oowie—What is the
general spirit of Enghsh law upon this subject ? European J udges in this

country, called upon’ ’to dispose of cases according to justice, equity and good
conscience, can hardly do better than take the general rule which extends
over all Europe as their guide, and not local exceptions which must be
presumed to be founded upon special local reasons, even if those local excep-
tions prevail, as in the present case, in two-thirds of the United Kingdom.
The proposition itself needs little exposition or proof It follows from the fact '

. that, in every part of Europe, both rehglon and law were derived from the
" same or similar sources.

“The proposition that, by the general marriage law of Europe, marriage
could be contracted by mere verda de presenti—* I take you for my husband’
and'*1 take you for my wife,” without the intervention of any religious cere-
mony at all, or the presence of any minister of religion—may probably be more
novel. It is however established beyond all possibility of doubt by the famous
judgment of Lord Stowell in Dalrymple v. Dalrymple. This judgment shows
that the well-known Scotch marriages, which have furnished so many incidents
to romance, are not, ag has been supposed by some -persons, an _eXpression of
the re-actlon of Sootch Protestantism against the Roman Catholic doctrine that
mamage is a sacrament, but are a fragment, which still survives in Scotland, of
the old law which prevailed throughout the whole of Christendom until it was
altered to some extent by the decrees of the Council of Trent in the countries
which acknowledged the authority of that Council:
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“A very curious history attaches to the next proposition, that, by a local
peculiarity of the municipal law of England, the presence of a priest in orders
is necessary in England to the validity of a marriage per verba de presenti.
The marriage law of England was, in the main, unwritten and undefined, and
corresponded in the main with the general marriage law of Europe, down to the
year 1753, when the famous Act, known as Lord Hardwicke’s Marriage Aot
/26 Geo. II., cap. 83), was passed. Broadly speaking, this Act snnulled all.
irregular marriages except those of Quakers and Jews. It did not extend to
Ireland, nor to the Colonies, nor to British possessions abroad. There, the
English common -law,*or so much of if as had been introduced into each par-
“ticular colony, remained in force. The Act, however, put a stop to irregular and
clandestine marriages in England, and the learning conneoted with them thus
came to be forgotten. . In Ireland they continued for reasons connected with
the unhappy condition of that country. In the year 1842, a man named Millis
.was tried in Ireland for bigamy committed by him by marrying during the
lifetime of a woman to whom he had been married by a Presbyterian Minister
in Ireland. His counsel said that the first marriage was void by the common
law of England (which applied to the case), because, by that law, the presence
of an episcopally ordained minister was essential to the validity of marriage.
The Court of Queen’s Bench in Ireland was equally divided in opinion on the
subject, and 4¢he matter went up to the House of Lords. The House of Lords
called for the opinions of the Judges, who, after much hesitation, gave it is their
unanimous opinion that the presence of a minister episcopally ordained was
necessary to the. validity - of the marriage, and that the man must therefore be
acquitted. The House of Lords was equally divided in opinion. Lord Brougham,
Lord Denman and Lord Campbell disagreed with the Judges. The Lord
Chancellor (Lord Lyndhurst), Lord ‘Cottenham, and Lord Abinger agreed with
them. TUpon this, the maxim presumitur pro negante was applied, and as the
question was whether Millis was rightly convicted of bigamy, the answer given
was that he wasnot. It follows from this that, though the highest Court of law
in England has undoubtedly affirmed the principle stated, it has done so
merely by applying a highly tecbnical rule to the decision of & Court which
happened to be equally divided. If the question had come before the House
in a different shape, the presumption would have acted in the other direction,
and the contrary principle would have been affirmed. It would be presump-
tuous in'me to express an opinion as to whether the two Chancellors and the
Lord Chief Justice of England, who took one side of the question, or the two

Chancellors and the Lord Chief Baron, who took the opposite side, were right,
I may observs, in pussing, that any one who wishes to see the strength and
the weakness of English law illustrated in the highest possible degree would
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do well to study this case. The -report of it fills 874 large octavo pages, in
which, I think, hundreds of authorities must have been quoted on tie one side
and the other. Nowhere, on the one hand, can there be found greater learning,
greater ability, greater power of argument and illastration. Nowhere, on the
other hand, will there bg found subjects of such vast immediate praotwal interest,
wrapped so closely in an obséurity which might, have been removed by two lines
of legislation, nor an equal expenditure of every sort of mental resource with
a less satlsfactory result in the shape of any definite conclusion. I shall not,
however, detain your Lordship and the Council with any observations on this
extraordinary case, .except for the purpose of introdusing the last of my pro-
positions, which is, that.it appears on the whole probable that the exceptional
incident which, as the House of Lords decided, attaches to the English common -
law on the subjeot of marriage did not form an item in that part of the common
law which Englishmen carried with them into forelgn countries. In.such a
conflict of authority we may, I think, be permitted to doubt whethier the doetrine,
in question did really form part of the common law of England. If it did,
we must suppose, to use the words of.Lord Brougham, *that Eogland
‘wlone is the one solitary but prominent exception to that law, that rule, that
‘polity, that system’ (which prevails -all over the rest of Europe), ‘and alone
‘adopts a principle not only irreconcilable with, but in diametrical hoétility
‘and opposition to; the polity and the legal and ecclesiastical system of all
*¢ Christian Europe.” It would furthier be necessary to believe, in the swords
of Lord Campbell, “that Quakers and Jews, believing they were living
‘in a state of lawful matrimony, had -been living in, a state of concubmaoe,
‘and that their children, who bad been supposed to be legitimate, are all to be
‘considered as bastards. Also, ‘that marriages performed by Preébyterlan
‘ ministers in England’ (probably it should be Irel'md), ‘in India and other parts
‘of the Queen s dommlons, which have been comldered as lawful, are unlawful,
«and that the parties are living in a state of concubinage and that their children
¢ nre illegitimate.’ It would be necessary to account for the fact that one of
the most famous cases ever decided on the subject (the case of Lindo v.
Belisario) expressly recognized and proceeded upon the supposition of the
existence of a valid form of marriage amongst Jews, though it decided that, in
the particular case before the Court, that form had not been observed. ) ¢
would be necessary to account for the fact that Lord Hardwicke's Marriage Act
and various reported cnses assume the validity of such marriages as well as
that of Quaker marriages. It would further be necessary to suppose that the
Euglish ‘settlers in America, and Englishmen resident in India, had éntnrely
mistaken the law under which tbey lived, for there can be no doubt that, in
the United States, marriages w ithout the intervention of any ecclesustlcal cere-
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money or the presence of a priest were and are regarded as valid at common
- law, and it is equally certain that, for a great length of time, marriages were
celebrated between English people in India otherwise than in the presence of
episcopally ordained clergymen. ' ‘

« I need not detain the Council with an account of the manner in which
these difficulties were dealt with by the great authorities who did not regard
them as conclusive, or with the difficulttes which attach to the opposite view, and
which are stated with the utmost forca by Chief Justice Tindal, in delivering the
opinions of the Judges ; but I must observe that the Judges who were unani.
mous in thinking that a contract per verba de presenti was not actual marriage
were eqdally unanimous in the opinion that such a contract was at common
law indissoluble, even by the consent of both parties, and that, but for
Lord Hardwicke’s Act, specific performance of it by a public and regular cele-
bration of the marriage might liave been compelled.

“ The immediate inference which. I wish to draw vpon these matters is a
most important, though in a sense a somewhat narrow, one. It is that,
‘whether tlie peculiarity in question did or did not form part of the common
law of England, it was not, at all events, an item of that portion of the com-
mon law which the English carried with them into India. The general rule
upon this matter is well known and perfectly reasonable. It is that English-
men carry with them into foreign countries in which thoy settle so much of
the common law as is suitable to their circumstances. It is almost too plain
to require illustration that that part of the English common law which
required the presence of a priest in episcopal orders to.render a marriage
-valid would be altogether unsuitable to ‘the circumstances of Englishmen in
such a country as this, in which it might, in many cases, be all but physically

. impossible to fulfil the condition in question. Upon this point there is an
express decision of the Supreme Court of Bombay. It is contained in a judg-
ment given by Sir Erskine Perry in the case of Mc¢'Lean v. Cristall. The
case went up to the Privy Council afterwards, but was decided upon a differ-

ent ground.

«This review of the authorities on the subject seems to me to authorize the
following statement :—'T'he law of Christian Europe ip general, and that part of .
the law of England in particular, which has ‘been introduced into India, regards
the good faith and the intention of the parties, and not the form in which a
marriage is celebrated, as the principal test of its validity. If the deliberate
opinion of great bodies of men, expressed by their laws, is to be taken as an

exponent of justice, equity and good conscience—and I know of no better—this
: [
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would appear to be the teaching of justice, equity and good conscience upon
the point in question. To conclude what I have to say on this head, I ought -
to remind your Lordship of the intensity of the strain which, at the most memo-
rable period of European history, this principle sustained and survw.ed I refer
to what happened at the Reformation. Christian Europe was then split into
hostile camps, animated agamst each other by the most determined and des-
perate hostility. Such epithets as blasphemers and idolators were freely
exchanged between the opposite parties, and the wars between them carried
fire and sword over every part of Europe, and over every sea in the world,

for at least eighty years.. I'here was, however, one reproach which neither
party in their ‘highest exasperation levelled against the other. When they
racked their ingenuity to discover names and phrases which would throw
contempt on all that their antagonists held most sacred, they never went so
far as to deny’ the validity of each other's marriages. Protestants mlght speak
of the mass in'a way which Roman Catholics described as blasphemy. Catholics
might apply to Protestants language which they felt as an intolerable insult,

but neither said to the other—* Your marriages are void ; the womer you call
your wives are harlots, and the cbildren born of them are bastards.” The fact-
that, even at the height of the most furious religious excitement that the world
has ever seen, that .last reproach was spared in most cases (for I would not °
venture to say that there Were no eXceptmnq) appears to me to have been a
practical trmmph of justice, equity and good conscienge ; a practical recognition
of the fact that religious differences do mot go to the very foundations of
human society, and that there are common principles of union -which lie tao deep
to be affected by theological disputes. Such, I think, are the principles by
which this’ matter should be goyerned.

“I proceed to point out the way in which they bear, as it seems to me,
upon the question -put by the Progressive Brahmos to Mr. Cowie. The case
which the Bréhmos contemplate is that of a newly formed body of persons
professing a common religious belief, and known by a common name, who
have, for reasons of their own, adopted forms of marriage differing from those
commonly in use. Are such marriages, they ask, valid or not? A sécond
question to which Mr. Cowie refers as being very obscure i is, whether, if a new -
sect of Hindus forms itself in the general Hindd body and adopts forms of
marriage of its.own, those forms would be regarded as valid by the law admin-
istered by the High Courts ? The answer to the first question would determine
the validity of the marringes of Progressive Brdhmos apart from this Act. The
answer to the second question would determine the validity of the marriages of
the Adi-Bréhmos.
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* T should be inclined to answer these questions in the affirmative, but to
couple that answer with qualifications which render it obviously desirable that
the matter should be dealt with by the Courts of Law, as occasion requires, and
not hy the Legislature by a declaratory enactment. The line which, in my
.judgment, should be drawn between the provinces of direct and judicial legis-
lation is this. Each has its advantages. When we are sure of our ground;
when we’ clcar]y understand our objects ; where we are laying down rules for
institutions. with which we are familiar; where, in a word, we have full
experience to guide us, there can be-no doubt that direct legislation is best. It
is the shorter, simpler, more accessible, and more distinct of the two. Great, how-
ever, as these advantages are, there are cascs ini which they are counterbalanced
by others which belong to judicial legislation. By leaving cases to be settled
by Courts of Law when and as they arise, tbe necessity fer settling an im-
mense number of cases at all is altogether avoided. They setile themselves in
a natural way, by the good sense of the parties concerned. In other cases, by
delaying the decision of a question till it actually arises and by then deciding
nothing more than is required by the circumstances of the particular case,
_much needless discussion and irritation is avoidéd, and—which is far more
important—the possibility of inflicting grave injury on classes of persons whose
interests are unknown to, or overlooked by, the Legislature is, to a great extent,
avoided. I think thata persou who should attempt to lay down by a declara-
tory Act general principles a3 to the conditions under which irregular Native
.marriages are to be held void or held good, would be very rash. I should
certainly entirely decline the responsibility of attempting to do so. An opinion
may be given on a case clothed in all its circumstances; but to draw up a
general Native Marriage Law, declaring what forms of marriage are, and what are
not, valid, and within what limits, and by what means, existing forms may-law.
fully be varied, would require an amount of knowledge and of wisdom which no
human being possesses, and which no ratioral personcould, for a moment, suppose

himself to possess.

«For these reasons I think that the answer to the question put by the
Bréhmos is one which should be given by the Courts of Law on particular
cases as they arise, not by the Legislature; but I veuture to make some observa.-
tions on the principles on which, as it appears to me, they ought to be decided.
How those principles would apply to any particular .case is a question on
which I can, of course, express no opinion. The way in which the Courts would
deal with such a question, I think, would be somewhat as follows.

“ Taking, first, the case of an entirely new religious body with marringe
ceremonies of its own, they would proceed to consider by what law the quesuon
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of the vaiidity of such marriages must be determined, The question assumes

‘that the parties have renounced the Hindd religion (I omit the mention of the

rest for the sake of brevity) and to be subject to no other personal law.
‘This they have a clear legal right to do, without incurring any penalty,.
both by Act XXI of 1850 and by the law explained in the case of 4brakam
V. Abraham. Questions between them must, therefore, be determined according
to justice, equity, and goud conséience. 1Is it, then, just or equitablé, or aceord-
ing to’'good conscience, that if two of them make a contract of marringe, that
contract should be held to be'void? I think not, Most people regard mar-
riage as a contract and something more, but I never yet heard of any one
who denied that it is, at all events, a contract, and by far the most im-
portant. of all contracts. It certainly is not regarded in this country, in
all cases, as a contract between the persons married, as it is in Europe ;
but it certainly is regarded as a contract between some persons—the
parents of the parties, or the parent of the girl and the husband. What-
ever words we may choose to employ, it is clear that all the ¢lements of a
contract must, from the nature of the case, be found wherever a marriage
occurs. There must be an agreement as to a common course of conduct there
must be consideration for that agreement, and there must be, as the conse-‘

. quence, a set of correlative rightsand duties. Call this what you will—an institu-

tion, a state of life, a sacrament, a religious duty. It may be any or all of these,
but it is a contract too, and, in the very nature of things, it always must. be so-
Where, then, is the connection between these two propositions—A and B are
not under the Hindd, law. Therefore, A and B cannot enterinto a binding
contract to live ‘together as husband and wife? It would, I' think, be.as
rensonable. to say that, because A and B are .not Hindds, they cannot
make a binding contract of sale or of personal service. Surely, if any two
proposmons about justice can be regarded as ‘ipdisputably true, they are
these. It is just that people should be able to enter into contracts for good
purposes. It is just that they should perform such contracts when they
have been made. But, if this is admitted, it must inevitably follow that it is
just that ﬂmy -should be -able to make, and should be compelled to keep,
when made, a contract of marriage; and the fact that they are not sub-
ject to Hindd or Muhammadan law would prové only that their .non-com-
pliance with Hindd or Muhammaddn ceremonies did not invalidate their con-
tract. It is very common to enact that the observance of certain forms is
vssential to the validity of certain contracts. In England, land must be con-
veyed by a deed ; contracts of certain sorts must be in writing, and so on. This
is peculiarly true of marriages. The observance of special forms is directed by
the laws of most, nations, though such forms were not, or, at least, used not to
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be, in most European countries (as I have shown), essential to the validity,
as distinguished from the regularity of the marriage. The manner *of
celebrating marriage, however, is matter of form. The intention and
the capacity of the parties to contract is the essence; and if, as in British
India, a person is able, at his pleasure, to exempt himself from the operas
tion of the law which prescnbes the form, it appears to me to follow, not that
he is prevented from contracting at all, but that he is not obliged to contract
in any one particular manner. To say that people- who have ceased to be
Hindds cannot contract marriage because they canuot practise the Hindd
rites, seems to me like saying that, if a man were not subject to the Statute of
Frauds, he could not bind himself by a verbal contract to sell goods worth
£100, because the Statute of Frauds says that sach contracts must be in writing.
The inference surely is directly the other way. If a. certain law prescribes
a particular way of doing a'given act lawful in itself, and you happen not to
‘be subject to that law, the result is, not that you cannot do the act at all, but
that you need not do the act in tbat particular manner. .

*I confess that I cannot see how this argument can be answered, except
by the assertion that. the HindG law is of such a nature that a person
who by birth and race is subject ‘to it is permanently incapacitated from
contracting marringe except under its forms. That is an intelligible pro.
position, and would be true if the HindG law was a territorial law, like
the law of ‘England, or the Penal Code in India, or if it were a personal
law from which a man could not withdraw himself; but this is precise-
ly wha.t it is not, and to bold that it is would be to repeal Act XXI of
1800 by inflicting a penalty, to wit, disability to marry, upon persons who
renounced the Hindd religion, and so much of the Hindd law as is depend-
ent upon, and substantially indentical ‘with, it. Sir Henry Maine supposed that
the omission in Act XXI of 1850 of all refcrence to the subject of mar-
riage arose from inadvertency or from too rigid an adherence to the polwy of
dealing only with the immediate point wlnchﬁ'oqulred decision. It may have -
been so; but I am myself disposed to think that the authors of that Act
tOOk account of the very aroumantn whmh I have stated, and ngreed with
me in thinking that, if the matter ‘ever came before the Courts, they
would hold that, when a man exercised the right ‘assured to him by the Act, of
changing his religion, he nuqun-ed by that very circumstance, the right to form
a contract of marriage in ways other than those authorized by Hindd law.
Mr. Cowie’s opinion seems to assume that people have no right to marry,
except under the provisions of some. specific law which prescribes for them a

The cases which I have quoted appear to me to establish, in

form of marriage.
: i .
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the broadest way and on the most general principles, that it is just, equitable and
according to good conscience that all men should havea right to marry, although
the law to which they are subject may prescribe the manner in which that right
is to be exercised. In India, as we all agree, there is no fundamental common .
law, other than the law. of justice, equity and good conscience, upon this subject.
If a man is not a Hindd, nor a Muhammadan, nor a Pérsi, nor a Christian, nor
a Jew, no form of marriage is prescribed for him by Iaw. Does it follow that
he cannot marry at all?  Certainly not. What follows is, that his rights must
be determined by the general maxim that contracts for a lawful object, and
made on good consideration, are valid and must be performed ; and I have yet to
learn that marriage is, in a general sense, unlawful or immoral, or that the
promise to perform conjugal duties by the wife or husband is not a good consis
derationfor the promise to perform reciprocal duties by the husband or wife.

“Ttis of the utmostimportance to add to this broad statement of principle
an earnest caution against the supposition that it can or ought to be applied
to practice without qualifications, which greatly diminish its apparent latitude-

“and simplicity. If justice, equity and good conscience require that people should
not be debarred from marriage, they may also be said to make yide, though
certainly somewhat vague, demands on the parties who contract a marriage
otherwise than according to established rules; and what those demands may be
no one can, I think, undertake to say, until cases arise which raise the question.
I will suggest a few points which will show the extreme delicacy of such
questions, the impossibility of deciding them beforehand, and' the uncertainty
which must in consequence attach to the validity of every marriage which
is not solemnized according to some well-known and established rule. In
the first place, I think thar J l_ldges before whom the validitj of such a
marriage was brought into question might well take a view of the mode of
celebrating marriage closely analogous to that which was taken bj the twelve
Judges in the case of Reg. versus Millis as to the common law of England.

- The Judges in that case though®that, though great latitude was allowed as to
forms of marriage by the common law, the performance of some sort of:
religious ceremony by a minister ordained in a particular way was essential
to its validity, Indisn J udges might well say, in analogy to this, tBat, taking
into account the hnbi}:s and feelings of the Natives of this country, and in par-
ticular, taking into account the fact that in some cases marriage-contracts are
made rather by the parents than by the parties, it is neither just nor equitable
nor according to good conscience that a binding. marriage should be contracted
without any witnesses, any ceremonial, nny sort of social sanction derived from
t?le habits of some body of persons connected together by common religious
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belief or common social habits. Scotch law goes far when it enables a man
and woman to marry edch otlLer by a few words exchanged in the course of®
a casual conversation ; but Anglo-Indian law.would go infinitely further, if it
held that two people could, in that manner, convert their children into man
and wife. It may well be considéred equitable that, if such a thing is to be
done at all, it should be done under the sanction of some degree of publicity,
and according to some mode of procedure known to, and practised by, a con-
siderable number of persons. On such a point the Indian Judges might,
perhaps, take as their guide the case of the Jew and Quaker marriages, and
say (as the Judges said in Reg. v. Millis) that the validity of these marriages
in England was recognized, not because all marriages per verba de presenti
are valid, but because they were marringes performed' amongst classes of
persons who had attained a recognized and peculiar position for their peculiar -
" religious rites. If the Court took this view, they would have to adjust it to
particular cases, and to be guided in so deing by particular facts. They
would have to try the question whether this or that marriage had been con-
tracted according to any known rite whatever, and whether the body which
practised that rite had such a degree of unity and consistency as to deserve
the name of a distinet sect or body of persons. The view they might take upon
any of these questions might determide their view as fo the validity of any

given marriage or class of marriages.

¢ Another set of questions would arise as to what are the conditions
essential to marriage, apsrt from the established laws of particular sects.
Nothing is better established than the principle that an immoral contract is’
void. But in the matter of marriages between Natives of India regulated by
no personal law, what is immoral ? Is polygamy immoral ? Is polyandry
immoral? Is permanence of the essence of marriage? Again, how is the-
«question of prohibited degrees to be solved ? I mention these difficulties
as instances of the extraordinary difficultips and uncertainties with which
the whole subject of irregular marriages is surrounded. T do not at all say that
these questions are insoluble. Many of them probably might be solved if they were
brought before a Court of law in a regular manner, and in some individual case
which could be considered in all its circumstances, and with reference toall the
matters which might be found to bear upon it. For instance, I can well under-
stand an Indian Court holding that, in the case of marriages which, if valid
at all, are valid only as contracts, and not under any positive law, they could
not recognize polygamy as moral; I can also understand that they might hold
that such a marriage must have reference to some recognized rules as to prohi-
bited degrees, though difficulties might, no doubt, arise which a Court of Justioe
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could bhardly solve. It is, however, unnecessary to go minutely into the-
®gubject. My own opinion is, that, if a considerable body of mon, bound
together by common opinions and known by a common name, appeared
to be in the habit of celebrating marriages according to forms and on
terms unobjectionable in themselves, the -Courts ought to recognize such
marriages .as valid, though, in any particular case, there might be cir-
‘cumsfances which do not suggest themselves to my mind and which
would invalidate the marriage. The fixity of the sect, the propriety of
its forms, and.the propriety of its terms, would all have to be con-
sidered by the Court.. T think, in short, that, though it cannot be
“afirmed with confidence, on the one hand, that all persons who are nof
Hinds, &c., can marry in any way which sufficiently expresses their intentions,
. and on whatever terms they think proper, it may also be affirmed that a
marriage between persons so situated would be valid, unless circumstanges
existed which led the Courts to freat it as invalid; but if pressed to say what
those circumstances are, I should be unable to answer the question, unless I
had the facts of some particular case brought fully before me.

“T could, if time would permit, show at length that the case of the recog-
nition of the validity of Quaker marriagesin England confirms this view with
singular exactness, but I pass over this in order to refer to a precedent of more
immediate application, which, I must own, appears to me conclusive. '

* It is the case of marriages between Native Christians before 1851, when
‘the Aet 14 & 15 Vic., cap. 40, was passed. That Act hud several objects, the
-most. important of which was to provide a forin of marriage * where one or
both of the parties is or are a person professing the Christian religion.’ It was
followed by a good deal of Indian legislation—V of 1852, XXV of 1864, and V of
1866—Acts which, I hope, will soon be consolidated into a single enactment.
Act V of 1865 prohibits, for the future, irregular marriages between Chris-
tians, though 14 & 15 Vie., cap. 40, protects all marriages which would have
been valid without it, and confirms all marriages celebrated by laymen before
it was pussed. 1L was, however, the first express enactment which provided
Native Christians with any form of marriage at all, though there were Native
Christians in India long before 1851. I say nothing of the Roman Catholic
communities, which were in existence long before the rise of the British power,
and might, no doubt, claim to have their marriages recognized on the ground
that they are a valid custom. But there have been large numbers of Protestant
conversions of a much inore recent date, and marriages took blac'e amongst the
converts often, as I am informed, in a very irregular manner, Were all these
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marriages void, or were they good ? The assertion that they were void would be
so repugnant to every principle bearing on the subject that I need not discuss
it. I cannot imagine a more ignominious position for any Government than
that of being exposed to such a reproach as this. Your own countrymen con-
verted these people to your own religion, and yourlaw rewards their conversion
by annulling their marriages contracted according to your own forms, and
bastardizing their issue born of those marriages. I am, then, entitled to assume
that these marriages were valid ; but by what law were they valid ? .I say they
were valid by the law of justice, equity and good conscience, which, as I have
shown, would apply to the Brdhmo marriages. There is no other law which
meets the case. Certainly Hindd law does not, nor does the law of England, for
the domicile of the parties was not English. If it is said that they were valid
by Christian law or the law of the Christian Church, I reply that the expression
is improper and, indeed, unmeaning. Christianity is a system of religious
belief, and imposes, not legal, but moral and religious obligations. The Christian
Church in this country is a voluntary association, or rather « common name
for a number of voluntary associations, and the rules of the different bodies
to which the name is applied are binding only as eontracts upon those who
agree to observe them. If, therefore, it is said that these marriages are valid
by Christian law, that expression must mean that they arve valid, because by the
law of justice, equity and good conscience the parties have a right, if they
please, to contract to live according to Christian practices and habits; and if
this is conceded, I do not know why they should not have had a right to make
such a contract, although they might not have adopted Christianity.

«It appears to me impossible to'draw any line between the Brihmo mar-
riages and the marriages of Native Christians before the year 1851. I cannot
believe that Hindtis who deserted Hinddism and adopted Christianity thereupon
acquired a right to marry in a manner foreign to Hindd notions, whereas Hindis
who déserted Hinddism and did not adopt Christianity thereupon came under a
disability of contracting marriage on any terms whatever. The only possible way
of justifying such an opinion would be by making, in some form or other, the as-
sertion—which, no doubt, a great many people would like to make—‘Clristinuily
is true and every other creed is false. Therefore, if 8 man becomes a Christian,
he shall be favoured in every possible way. If he continues to be a Hindu
or a Muhammadan, he ghall be left alone. If he becomes an infidel or sets up,
a new religion for himself, he shall be afflicted by every sort of disability
which the law can impose.’ To express such a principle clearly is to
refute it. We have no right to legislate, and the Courts have no right to
decide, on the principle that any system of religious belief or disbelief what-

z
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ever is either true or false. Our business is to do equal justice to all, in-

® dependently of their comparative claims to truth. Every one who affirms
the validity of Native Christian marriages before 1851 must either admit the
validity of the Brdhmo marriages, or he must affirm that, by the law of -
British India, Christianity occupies a peculiar and dominant position ; that it
constitutes one of several castes, within the pale of any one of which are to be
found law and civil rights. whilst, for those who are outside.of them all, no
civil rights are possible. This is a position in which, as it séems to me, no
Christian can wish to see his religion placed. It would make it a party to a
conspiracy to persecute between four or five dominant creeds, each denying
the truth of all the rest, but all combining against those who deny the truth
of them all. . '

‘It may be asked, if this view of the law is correct, what is the necessity
for this Bill? 'Why not leave the various sects as they grow up to take their
chance under the cover of this general prirciple? The answer is that, though
the view in uestion is my view, it is not the view of the late Advocate General.
It is surrounded, as I have pointed out, by uncertainties and difficulties, and,
in a matter of this kind, uncertainty is the worst of evils. I consider that the
persons to whom this Bill will apply have precisely the same right to have a
distinct and indisputable form of marriage provided for théem,-as the Native

Christians had‘ for whom such a form of marriage was provided by the Acts of
1852, 1864, and 1865.

“T now come to the last point on which I shall have to address your Lord-
ship and the Council. It relates to that part of the saving section which applies
to, and which is intended to save, such rights as may belong to what I may
call the dissenting sects of Hindds, of which the Adi-Bréhma-S8améja may be re-
garded as a specimen. The validity of the marrfages of such bodies is obviously
to be determined by the Hindd law by which the members of the sect elect to
abide. It would be presumptuous in me to express an opinion on the question
whether the Hindd law would treat such marriages as valid, and, if so,
what limitations. But I wish to make some remarks on the

think will be found to have an important bearing on the question. The inform-
ation received in connection with this Bill, and the great general increase which
has of late years taken place in our knowledge of Native religions and institu-
tions, has brought to light the fact that there is far more variety and far less ilfx-
mobility about them than was formerly supposed to be the case. Our prédece&
sors looked upon the Hind4 religion as one definite thing,

| upon th and regarded the castes
and other institutions connected with it as universal and capable of a simple

under
subject which T
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classification. Experience has shown that this is as far as possible from being
the case, tnat the Hindd religica can no more be described as one than the
Christian religion, and that, in common with most ‘other creeds which have
extended over any considerable section of the human race, it has a tendency
to throw off sects of all kinds, and to generate customs even more numerous than
the bodies which may be regarded as distinct religious sects. The Sikhs are,
perhhps, as prominent an instance as can be given of this, and I may add
that, within a vefy few years, as we all know, the Kukas have established them-
gelves as an off-shoot of the Sikhs. T 5,pprehend, indeed, that there would not
be much danger in affirming that the facility with which new seots form them-
selves, establish customs of their own adapted to the varying circumstances
of the time and country, and yet continue in some sense or other to be, and to
be considered, as Hindus, is one of the most characteristic features of Hinddism.
English law is the very antithesis to this, The first rule as to the validity of
a custom is this—*It must have been used so long that the memory of man
runneth not to the contrary.” Now, the memory of man runneth, according to
English notions, to a particular point (I need not here enquire precisely what
point) in the reign of Richard the First; that is, to the end of the twelfth cen-
tury, or, at present, for not much lqss than seven hundred years. No one, of
course, would say that this rule ought to be applied to India. Its rational
equivalent would be, that usage for a considerable period of time, usage
of which the origin cannot be traced, is essential to the validity ‘of a custom.
I must say that even such a rule as this appears to me to be open
to very great question, if it is to be applied to such a subject as
the validity of particular forms of marriage. ‘I hope that any Court
of law in India would hesitate long, and look cautiously at the possible
consequences of their decision, before they decided that a marringe was
void merely because it was célebrated according to the rites of a Hindd
or other religious sect of recent origin. Surely ‘it would be monstrous
to deprive the Hindd religion, by judicial decisions, of what has hitherto
been its most characteristic feature—its power of adapting itself
to circumstances. It would, I should say. be a less evil to hold that
the most irregular marriage was regular than to bastardize, for instance, the
whole Sikh community, on the grpund that an English Court considered that
the Sikhs were mot orthodox Hindus. Yet this consequeunce seemed to
Sir Henry Maine to be so olosely connected with Mr. Cowie’s opinion that he
distinctly referred to it, and declared, on the strength of it, that Mr. Cowie’s
principle was ome of most formidable consequence.” I mny be asked where the
Court should draw the line ? I answer that I do not know, but that, if such a
question is meant to suggest that no line can be drawn, it shows ignoranqe of the
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nature of one of the most important functions of Courts of Justice. 1t is their
duty—and it is impossible to imagine one of greater delicacy or impurtance—to
decide questions of degree;questions of more or less, questions in which circum-
stances impossible to foresee modify the application of general principles in an
unexpected mapner. This is the case in all parts of the world, but I can
imagine no country iu which such a- function can be either so importaut or
so delicate as it is in India. Give a specific case, and it is possible to say what
are the leading circumstances in it which enable the Qourt to give judg-
ment upon it. Try to lay down a.general rule beforehand, or try to say,
before the case actually occurs, what the effect of the addition” or sub-
traction of various circumstances would be, and you may find it impossible
to do s0. ' To show how immensely important it is to be cautious to the ex-,
treme in this matter, I would refer to a case which has been suggested to me by
my hon’ble friend Mr. Robinson. It is the case of the Naydrs on the coast of
Malabar. Amongst the Nay4rs there is, Mr. Robinson tells me, legally speaking,
no such thing as marriage at all. On the principle that you cannot tell who is
a child’s father, the rule of inberitance is, that the sister’s son inherits.- I am
also told by Mr. Robinson, who has great special knowledge of the subject, that,
in spite of this oustom, marriage is practically as common and as binding
amongst the Nayérs as in many other races. The connections which they form
usually last for life, and are marked by a great degree of mutual fidelity.
Many of therh, I am told, feel that this way of life is degraded and bad. They
wish for the institution of marriage. They cannot, of course, accept it at our
hands, and it would hardly occur to them to ask relief of this Council. Suppose
that they were to adopt marriage customs of their own, not, indeed, regulated by
our notions, but founded on principles which to them might appear natural !
‘Why should our Courts treat such marriages as void? Why should they bind
upon the Naydrs a custom which, according to%our principles, is hideous and un-
natural, merely because they do not propose to escape from it .by the precise
road which we should be inclined to point out ? If it were not for English law.
and English. Courts, no difficulty would have arisen on matters like these.
New seots which might have arisen would have adopted their own usages, and
would have lived or died according to the degree of vitality which they might
contain. Their marriages and other customs would, if they lasted, have taken
their place amoungst the otlier customs of the country, and would have been
treated as equally valid with thosé which are in more general use. 'Why should
we interfere with this state of .things? Why should we constitute ourselves
gnardians of Hindd orthodoxy ? Why should we determine at all what is, or is
not, orthodox, according to Hindi notions? Why should we interfere with the
natural course of events ?* There can, I imagine, be but one answer to these
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questions, namely, that no course can be more unwise, more opposed to
our settled policy, more unpopular with the Natives, or more unjust. All
that can be said for it is, that it is more or less favoured by -certain
analogies which may be drawn from a part of English law which has less
in common with India than almost any other part of it. It is upon these
grounds, my Lord, that I think it impossible to lay down, beforehand,
with any approach to completeness, all the essentials to the formation of
a new and valid custom as to marriage. It is possible to affirm, in general,
that the mere fact that a Hindd sect is of recent origin, and that it has
adopted forms of celebrating marriage differing from those commonly in use,
are not sufficient to prevent such marriages from being held valid by Hinda
law as interpreted and - administered by our Courts. The application of this
general principle to particular cases cannot, of course, be made without a full
inquiry into the circumstances of the particular case, and it would obvious-
ly be improper for me, on this occasion, to enter upon such an inquiry in rela.
tion to what is called the Adi-Brdhma-Saméja. .

¢ T have been informed that some of my hon’ble friends wish that this Bill
should not be passed to-day, but that its consideration should be delayed, for
what length of time I cannot say. Their reason for making this proposal is
that sufficient time has not as yet been afforded since the publication of the
Bill, as at present framed, for the expressian of public, and especially of Native,
opinion upon this subject. I cannot agree in this view of the case. The
question now before the Council is substantially the same as that upon which
Native opinion was so freely expressed three or four years ago. This Bill has
been before the publio in Bengal at least for a month, and a considerable ex-
pression of opinion upon its provisions has taken place, which, as far as it goes,
has been favourable to the Bill. The Council must also bear in mind the fact
that the Bill is not a measure of detail. It is a matter of principle upon
which, after all, the Council must decide, and as to which it has now as
good materials for decision as it is ever likely to have. I see no advantage,
but great inconvenience, in soliciting objections to the principle of a measure
upon which it is idle to expect unanimity amongst the Native popula.
tions. The real substantial objection to this Bill is, that it recognizes the
fact that a considerable number of persons have left their old religions,
and that they had a right to do so. No doubt many persons have that feel.
ing, and do object to the principle of this Bill as they objected to the prin-
ciple of Act-XXI of 1850 ; but surely this is'an ohjection to which thg Govern-
inent cannot possibly give way, whoever may entertain it, and what use can
there be in provoking the expression of an objection to which we do not intend

to give way ? .
3
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«1 hope, too, that the Council will recollect that a delay in passing this
measurs is a substantial and very heavy grievance upon the persons principally
interested in the Bill. They have been kept in suspense for four years, and I
submit that it will be a grievous hardship upon them to suffer the matter to be
again postponed

“There is a personal matter on which I must say a word, though I can only
place myself in the hands of the Council. In the course of my communica-
tions with the dlﬁerent persons interested in this Bill, 1 have, as far as it was
in my power to do so, pledgéd the Government to the measure, and promised
that it should be enacted. Of course I could mot, nor could the Executive
Government, answer for the Council, but I think that the fact is one ‘which
should be before the Council for their consideration in giving their decision on

the subject. Of course they will attach to it such weight as they think right,
and no more. '

“ The amendments, of which I have given notice, are not, I believe, object-

ed to by my hon’ble friends. Their proposal is that the pahsing of the Bill
as amended should be deferred.

“ These, my Lord, are the observations wlnch I have to make on this ima
portant Bill.”

The Motion was put and agreed-to.
The Hon'ble Mn. STEPHEN also moved the following b,méﬁ'dménfs -

“That the followmg new section be inserted after the preamble as section
1, and that the numbers of the subsequent sections be altered accordingly :—

#¢1.—This Act extends to the whole of British India, and shall come into force on the
passing thereof. .

¢“ That clause (4) of the present section 1 be altered to stand as follows

“e(4). The parties must not be related to each other in any degree of consa.ugmmty or

affinity which wsuld, according to any luw to which either of them is subjeot, render & marriage
between them illegal,

‘“‘lst Proviso.—~No such law or custom, other than one relating to consanguinity or
affinity, shall prevent them from marrylng

[ ]

< 9nd Proviso.—No law or custom as to coneanguinity shall prevent them from marrying,
unless a relxmonslup can be traced between the parties through some common ancestor, who
stands to each of them in a nearer relationship than that of great-great-grand-father or great-

great-grand-mother, or unless one of the parties is the lineal ancestor, or the brother or sister
of some lineal ancestor, of the other.’.
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“That in the present sections 8, 5, 6 and 7, instead of the words *five
days,’ the words ‘ fourteen days’ be substituted.

«“That the words ‘unless she is a widow’ be inserted after the word
¢guardian,’ in line 8 of the present section 9.

“That the following be substituted for the present section 20 : —

¢ ¢ 20.—All persons who have heretofore contracted marringes in the presence of at least two
witnesses, according to any form whatever, may at any time, previous to the lst January, 1873,
have such marriages registered under this Act, and such marriages shall thereupon be deemed
to be and to have been as valid as if they had been contracted and solemnized under this Act :
Provided that persons who register marriages under this section must, on suoh registry, sign
a declaration in the form given in the fourth schedule to this Act.

“ ¢ No marriage shall be registered under this section, unless conditions (1), (3) and (4) of
section two were complied with; and no such marriage shall be registered under this section
if, during its continuance, either party has contracted a subsequent marriage.’

« And that the sohedules be amended in accordance with the foregoing
amendments.”

The motion was put and agreed to.

The Hon’ble MR. STEPHEN then moved that the Bill as amended, together
with the amendments now agreed to, be passed.

The Hon’ble M. INGLIS said :—* With Your Lordship’s permission I beg
to move that this Bill be recommitted, and referred for report to the several
Local Governments,’in order that we may obtain the opinion of the Native

public on its provisions.

« T wish to state here that I agree with the Hon’ble Mr. Stephen that a
Marriage Bill such as that proposed by him, to give validity to the marriages of
the Progressive Bréhmos, should be passed ; but while I agree with him so far,
I am decidedly of opinion that, in the settlement of the details of such a Bill,
we should not only invite, but should seek, the assistance of Native advice.
If we do not do this, I fear there is reason to apprehend that, unintentionally
doubtless, we shall open a door to many abuses we cannot now foresee, but which
may hereafter cause much trouble and misconstyuction. I think that free and
unreserved communication with the Native public would prevent our falling

into mistakes of this kind. :

« T signed our report on the Bill with much reluctance, and on the dis-
tinct understanding that the Bill was to be published in the Gazette, in order
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that, before it was again brought before this Council for consideration, the
Native community of all classes aud creeds should have ample opportynity
given them to express their opinion on it,and to offer suggestions for its amend-
ment or alteration. '

«The Bill introduces, for the whole of British India, an entirely new mar-
riage law, entailing consequences certainly opposed to the feelings of the major-
ity of our Native fellow-subjects, and contains provisions on which I am at
present quite unable to form a decided opinion, and on which, before I give

my final vote for the Bill, I should like to have time to consult my Native
friends. :

“ For instance, the only material difference between this Bill and that in-
troduced by Mr. Maine, which was universally condemned, is that it requires a
declaration from any one desirous of being married under its provisions that he

does not profess the Christian, Jewish, Hindd, Muhammadan, Pérsf, Buddhist,
Sikh or Jaina religion. '

*The Hon'ble Mr. 'Shephén, as I understand, holds that this ;leélaration will

* not be made by any one who has not, after full thought and reflection, deter- -

mined to abandon for ever the particular one of these religions in which he was
brought up; and further, that such a declaration will for ever bar the return of
the person making it to the religious communion he then states he does not
belong to; that it is, in fact, a lasting and binding renunciation on-his part
of his former religious persuasion, and that, consequently, the dangers antici-
pated from Mr. Maine’s Bill have been avoided in this one,

“Now, I am unable to agree in this opinion. Iam doubtful as to what the
effect on the social position of a Hindd, 8ikh or Buddhist would be of a mere
declaration before a Marriage Registrar, probably of a different race or caste
from himself, that he does not profess the Hinda, Sikh or Buddhist religion.
I doubt whether such a declaration, made under such circumdtances, would

exclude him permanently from his caste, or, indeed, that it would carry any
social penslties with it. '

_“ If the effect of such a declaration is not to permaﬁently exclude the mun
making it from his caste, and would not of itself prevent his resuming, immedi-
ately after the marriage, his previous position in the community he belongs to,
then it will have little or no force at all, and would not operate to deter a man
1} rom contracting a marriage he was bent on, but could not compass except under
the license afforded by this Bill ; so that the Bill differs very little in fact from that
formerly introduced by Mr. Maine: for if, notwithstanding the declaration
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required, a ‘man may obtain for himself a marriage law altogether at variance
with the feelings of his brethren, and opposed to their religious tenets, while
it entails on his children new laws relating to marriage and inheritance, and
still remain & member of the Hindd, Sikh or Buddhist communities, then it
seems to me that the objeotions urged against Mr. Maine’s Bill apply with
almost equal force to this.

“T need not refer to the arguments against such a Bill. They have been
fairly and fully stated just now by the Hon’ble Mr. Stephen, and are contained
at length in the reports submitted by the Local Governments, which have been
seen by all the Members of this Council.

“ It may be replied that section 22 of the Bill'renders the persons making
a false declaration under it liable to punishment under the Indian Penal Code;
but this section would not cover the cases I now refer to : it would be impossible
to prove that the declaration was false ; the man would say, it was true that on
the date I made that declaration I did not profess the 8ikh religion, but
since then I have reconsidered the matter, made the necessary offerings, given
the usual dinner, and have returned to my former faith.

* Again, it seemé to me deserving of serious consideration whether the fa.
cilities afforded by the Act for clandestine marriages may not cause seriqns evils,
I think there is ground to fear that advantage might be taken of them by de-
signing parties to entrap young lads of family position, infatuated with some
dancing girl, and utterly reckless of consequences, into a marriage which can
only end in disgrace and ruin. The extraordinary influence frequently obtained
by women of this class over young men is well known to all who have seen
much of Native life. Men under such influences would not, I believe, hesitate
a moment, while their frenzy lasted, to make the declaration required by the

Act in order to obtain their ends.

. It must .be remembered, too, when considering how far the Act may be
abused in this manper, that & marriage under its provisions will be a very
different matter from the half-marriages now occasionally contracled by luds
under such eircumstances and influences. Their after-life is not materially
affected by them ; but a marriage under this Act, once declared to be binding by
the Registrar, cannot be dissolved, except under the provisions of the Indian
Divorce Act. The man can contract no other marriage during the woman’s
life-time, and the children born after the marriage inherit under the Indian

Succession Act.
L L[]
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«T feel that I am at present quite unable, without consulting Native opinion,
to say how these questions should be answered, or how other provisions in the
Bill, which militate against Native habits of thought and feeling, will be viewed
by our Native fellow-subjects ; but I think I have said enough to show that it.is

very necessary we should have their opinion on the details of the Bill before it
receives your Lordship’s assent.

“ As yet the people of the country have not had this opportunity given to
them. The original Bill, the only one on which the opinions of the Natives
of the country has been asked, was received throughout India with the strongest
expression of disapproval from all classes of our Native fellow-subjects, and
was accordingly given up. In its place the Bréhma Marriage Bill was substi-
tuted which was on the eve of passing last year, when, owing to the remon-
strance made against it by the members of the Adbi-Bréhma-Saméja, it was
withdrawn, and the Bill now, before us substituted in its place, which was
published for the first time about three weeks ago.

*If the Bill were a mere Stamp Act, or one for consolidating the Regula-
tions relating to the Civil Courts, or something of that kind, I would not press
for delay; but as it is one which may affect very seriously the private -
life of the whole Native community, as it" is certainly liable to miscon-
struction, and as the full effect of some of its provisions cannot be pre-
dicated by us now, I think it advisable that it should, before it becomes law,
be subject to the freest discussion, and that the Bill itself, together with
the speech of the Hon’ble Mr. Stephen explaining the reasons which have led to
its introduction, should be made generally known through the Local Govern-
ments to the Native public of India, in order that their opinion on its provisions

may be obtained and carefully considered before we come to a final determina-
tion on it. '

I think it certain that if this is done, and full time is given, the Bill being
circulated, as I propose, throughout the country, we shall receive many .véry

valuable suggestions for its improvement and amendment. I trust, therefore, that
the Council will grant the delay I ask for.”

The Hon'ble MR. CockERELL said:—* I fully approve of the pri'nciple of this
Bill; and, as at present advised, I am entirely at one with the hon’ble and learned
mover as to the form in which it is proposed to give effect to that principle.
I do not share the apprehensions suggested in the remarks of the last speaker
as to the tendency of the Bill to bring trouble and disgrace into respectable
famjlies, by promoting or facilitating disreputable marriages. It does not
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admit of the contracting of marriages where the male party thereto is of less
than eightcen years of age, has nct, in fact, attained his legal majority.

¢ Now, I think that every man in such a position must be left to the exercise
of his own free will, and that the further imposition or maintenance of legal
restraints on such exercise is unnecessary and impolitio. '

“In Western coun.tries, where no such legal restraints have ever existed,
disreputable marriages of the kind apprehended by my hon'ble friend (Mr.
Inglis) are of comparatively rare occurrence; social considerations, family
influence, and regard for the credit and reputation of the family name—these
prove sufficient deterrents, and I do not think that, here, such restraining in-
fluences are likely to be in any degree less effective.

«“T do not therefore think that any cause has yet been shown which
should prevent ms from eventually passing the present Bill into law; but
I am also of opinion that, under all the circumstances of the case, the time
for its enactment has not yet arrived, and I concur in the view of my
hon’ble friend (Mr. Inglis) that its further postponement is necessary. It
is true that. the project of relieving, by special legislation, certain persons
who are assumed to be under legal disabilities in regard to their marriages
has for a very long time been under discussion, and it may well be conceded
that the application of a remedy is extremely urgent; but it is also true that
the Bill, in its present shape, represents the ¢hird phase of the attempt to legis-
late in this very important matter, and that circumstance alone should, in my
judgment, constrain us to proceed with extreme caution ; for the slightest re-
flection on the radical changes which the measure has already undergone dur- -
ing its progress through Committees must show conclusively how very im-
perfect the information on which we have acted has been, and how completely
dependent we are, in the consideration of such a matter, on the opinions of the

Natives of this country.

« Tt is said that so much time has already been expended on this measure
that we are not j'ustiﬁed in allowing further delay to take place; that we
have admitted the existing evil, and we are bound to apply a remedy without
loss of time. I hold that, whatever may be the evil of delay, the danger of
precipitancy in such a matter is much greater, and that this has been clearly
démonstrated by the circumstances of the present legislation; for, as has
been remarked by the last speaker, only a few months ago we were on the
point of passing the Bill in its last preceding form ; it was by the merest ac-
cident that we escaped placing on the Bt.atute-book an enactment which we
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all now agree would have been very unsuitable: yet the Bill, in that form,
had been so fully discussed that it was thought ripe for enactmeat, and the
motion for its passing into law had been entered on the List of Business. It
was positively at the eleventh hour only that a pressing remonstrance reached
the hand of the learned mover, and so arrested the consummation of the
enactment in its then proposed form.

« Tt is admitted by the hon’ble and learned mover that the present formof .
the Bill has been before the public for little more than a month; so sensible
were the ndembers of the Select Committee of the necessity—having regard to
the previous ‘history of the proposed legislation—of giving time and opportunity
for an expression of public opinion upon their ‘latest conclusion in this matter

that, in their report.on the Bill, they. recommended its publication in the official
Gazette.

¢« Scarcely more than three weeks have elapsed since it was so.published ; and
when we take into cousideration the limited circulation of the Gazette of India
and the delay which must take place ere its publications are extended over a
wider area by transfer to the various local Gazettes, we must realize the fact
that to proceed with this Bill now is to reduce its previous publication to an
empty and useless formaiity; and that, were the Members of the Select Com-
mittee who made that recommendation now to assent to the immediate passing
of the Bill, they would, by so doing, stultify their previous action in the matter.

“ On these considerations I shall support the amendment.”

The Hon'ble MR. BULLEN SMITH desired to record his entire concurrence
in the views which had been expressed by the last two speakers. It might
be, and certainly was, a matter of great regret that any body of men should
labour under disabilities so great as those which had been put so clearly before
the Council by the Hon'ble Mr. Stephen. But, at the same time, he
(MR. BuLLEN 8MITH) was disposed to consider it a still greater evil that anything
savouring of precipitate legislation should emanate from this Countil. He con-
sidered it a minor evil that an important, but still somewhat small, body, who
were specially interested in the speedy passing of this Bill,and who had already
remained for a considerable period in the condition which had been described,
should continue to remain in that condition for a short time longer than that a
oharge of precipitance should be applied to this measure, such as had been some-
times applied to measures of a different oharacter which had emanated from
this Council. As his hon’ble friend, Mr. Cockerell, bad said, any publication
of the Bill which could have taken place since the S8elect Committee had signed
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their report on the 21st of last month could not have been a publication of any
effect in the sense of making the provisions of this Bill known throughout the
length and breadth of this country to every part of which it was to apply;
and therefore, whilst recognizing to the full the regretfulness that any body
of men should labour under a disability of this kind, he (Mr. BULLEN SMITH)
concurred in asking for further time, inasmuch as, if this measure were passed
now, it might involve the still greater evil to which he had referred.

The Hon’ble MR. StEWART desired to say that he also concurred
with the Hon’ble Mr. Stephen in the expediency, if not necessity, of this
measure ; but, for the reasons which had been stated by the three preceding
speakers, he thought that the delay which was asked for was advisable, and
he should therefore vote against the motion before the Council.

The Hon’ble Mr. CuAPMAN said :—*I am constrained to vote against the
immediate passing of this Bill.

“I réadily admit that the small sect at whose instance this measure has
been introduced have a perfect right to represent the disabilities under which
they believe themselves to be suffering, in réspect to the legal celebration of
their marriages. And I conceive the Government are doing no more than
their duty in affording them [relief from these disabilities. Nor do I, as far as
I understand it, object to the Bill itself. Itseems to me to deal with a most
delicate subject in as cautious and safe & manner as possible. As a member of
the Select Committee, I can bear testimony to the scrupulous care and anxiety
with which my hon’ble friend, Mr. Stephen, has endeavoured to frame it so as
to avoid doing violence to the feelings of the great mass of the people, who

reverence and adhere to their ancient forms of faith.

« But what I do complain of is the unseemly haste with which it is pro-
posed to enact this Bill. When I signed the report three weeks ago, it was
with a recommendation that the Bill be published in the Gazette. 1t is true
that this recommendation has been literally complied with; but, practically, the
country will not hear of the Bill until it has been passed into law. Now,
my Lord, I do not suppose it is possible for this Council to touch un any subject
which is more calculated to arouse the apprehensions of the people than the
‘one with which this Bill deals. Surely they are entitled to make known their
views in such a matter; and surely it ought to be the special care of this
Coungjl to allay and remove the distrust and misapprehension which the very
notion of legislating on such a subject is almost certain to evoke.. There is
nothing whatever to conceal, nor is the measure one that calls for immediate

or pressing action ; and I would therefore ask what possible objection there can
b
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be to inviting the fullest and freest criticism? There way, even after all the
care and attention that have been bestowed on this Bill, be some important
suggestions which we might, with advantage, have adopted. Only late last
night I received a communication from certain influential gentlemen in Calcutta, -
containing their views on the Bill, and offering certain suggestions. I had to
pass on the paper at once to other members, and therefore had not time to form
a judgment on it; but it is quite possible the representatives of other commu-
nities, in other parts of India, may be desirous of expressing their ‘opinions on
what they rightly consider so important a topic. And I think they will have
just cause of complaint if they are denied the opportunity of doing so. They
will have the greater, reason for reproaching us when they consider the different

. and varied proposals that have from time to time been put forth in this
Council, and which have been withdrawn or altered, mainly on their repre-
gentations. There was, first, 8ir Henry Maine’s Bill, of which I shall only say
that I am heartily glad it was abandoned ; there was then the special Brahmo
Bill of my hon’ble friend, introduced only a few months ago, arid which was also
withdrawn in deference to the views of a certain section of the community ;
and now there is this third measure, which we are asked to pass into law
“within three weeks of the date of its introduction. There are those who may,

* perhaps, consider that, if the Government have made up their minds to a certain
line of action, they had better adopt it at once without further discussion. A
Native Chief, whom I once took to witness the proceedings of our Bombay
Council, was of this opinion. After all the different forms of first and second
readings and committal had been explained to him, he turned round to me
and said ‘ Saheb, I cannot see the use of all this, ‘Why, if the Sarkér are
satisfied that a certain law is good and necessary, don’t they pass a hookum
to that effect and bave done with it? My Lord, I can understand such a
line of reasoning commending itself to the mind of a despotic Native Chief-
tain, but I trust it will never find favour with your Lordship or the Members
of this Council.

“T earnestly trust my hon’ble friend will consent to postpone.the final con-
sideration of this Bill .until the latest convenient date, in order to ensure, as
14

far as possible, its provisions being made public and thoroughly discussed.”

The Hon'ble M. RoBNsoN said :—* My Lord, I beg to support the amend-
ment just proposed by the Hon'ble Member for the North.-West Provinces
namely, that this very important measure, having regard to the social fe.e]ing;
and family interests of the Native community throughout the length and breadth
of the country, be nof passed into law without giving to those who are not in
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the immediate vicinity of the seat of your Government ample opportunity for
fully declaring their views on thc subject and for considering its effects.

“The measure is one of general application and of great moment; for I
believe that there is not a race or family in the country which may not sooner
or later have a direct interest in its provisions. It is therefore worthy of the
maturest deliberation and widest discussion, and has no claim to be treated
as if meant for the special relief of a limited class and to be passed hurriedly

in their interest.

«J wish to explain that I signed the report of the Committee on this Bill
with the utmost reluctance and hesitation, because I think that it is neither
seemly, safe nor right to discuss or pass a measure of this very general character,
on a subject which affects the most intimate relations of Native family-life,
without having deliberately provided for the fullest expression of Native judg-
ment and feeling on its provisions, both in this Council and in Committee.

« T peed scarcely say that this has not been secured for the measure now
before the Council. For all practical purposes, the Bill is & new one. But
beyond a few petitions which have been circulated on the subject, whose
authors may be called the direct promoters of this Bill, Native society through-
out this country bas of necessity been silent as to the probable effect of ita
provisions ; and, if this Bill be now hurried through the Council, all opportunity
of discussing it will be practically denied to the country. How widespread are
the interests involved may be inferred from the learned exposition to which we

have listened.

“ The history of our attempts at legislation on this important matter, and
{he almost unanimous condemnation of fwo abortive Bills which have been
brought under the consideration of Native society, must warn us to accord to the
country ample time to coosider the effects of this new Bill, and to express
their views on it in the only way now left to them, that is, through their respect-

ive Governments, who must again deliberately call the attention of their

people to this Bill.

*ble Member’s motion with much earnestness and assu-
rance, because, ever since 1 bave been honoured with a seat in this Council, I
have been painfully conscious—as in this matter—of the very serious disadvan.
tagé under which the discussion of almost every measure which comes before it
lies, from the entire absence of Native judgment—and 1 will add Native

loyalty—from its deliberations.

Y support the Hon'
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« 1 will not trust myself to say more on this, to my ‘mind, very weighty
matter, for I. believe Your Excellenoy is alie to the anorhalous condition of
things and anxious to correct it.

¢« But T cannot, under the circumstances, bring my mind to hurry a mea-
sure of this kind through Council, without a single Native being present to tell
us—under the responsibility of a seat in this Council, and judging from a Native
point of view—what its effects may be, and what are the feelings of our Native
fellow-subjects in general about its provisions. I cannot assent to a motion
which will practically preclude our learning the feeling of the vast Native

populations who do not reside immediately round the seat of Government.

“ Tt were futile to think that the Native public have as yet had any chance
with this Bill. Brought on immediately before the Christmas holidays, I believe
that I am not wrong in conjecturing that it can scarcely have appeared in the
Gazette of the Presidency from which I come. If any Hon’ble Member will
take the trouble of turning to the papers from that Presidency which have
been circulated to the Members of this Council, they will see how careful the
Government of Madras are to ascertain, by direct appeal to many of the ablest
men in the country, the views of Native society on a subject of which that
Government certainly realizes the importance. My Lord, I claim for the people
of the South another hearing at your hands on this new measure.

T forbear any discussion of the provision's of this Bill. They have,'in
general, my approval, subjeot, however to the result of further and wider.discus-
sion by those most interested; by those who, I belisve, are alone competent to
advise us safely on a matter of this kind.”

His Excellency TBE PRESIDENT said :—* I was not aware till yesterday that
there could be any reason urged against the immediate passing of this Bill.

“The Hon’ble Members who have taken objection to the proceedings which
my hon’ble friend has recommended in Council seem to have forgotten that this
important question has been before the Indian public for. about Jour years; that

. every Native authority in India has had an opportunity of giving an opinion
upon the subject, and that the main provisions of this Bill have been more or
less discussed in connection with former proposals which have been made.

“The Bill, as it is now framed, explained and described by the powerful
arguments of my hon'ble friend, is necessary to relieve a portion of our fellow-
subjects from a distinct disability, nay, even from a penalty, under which they
labour. It is in thorough harmony with the principles upor which the Govern- .
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ment is founded, namely, complete and entire liberty and tolerunce in respect
of every religious creed within the limits of the .empire. I cannot conceive
that any man will venture at this time of day to object to this principle, the
existence of which is coeval with our rule in India. On the part of the Govern-
ment I must say that I am quite prepared to declare that we arg determined to
carry out that great principle in this matter, and that we intend to relieve this,
the Brohma-Saméja, or any other sect, of our fellow-subjects from any disability
under which they labour. Other religious sects in India have been similarly
-relieved ; and, no matter what reasons may be brought to the contrary, I am
prepared here to say that this Government will never consent to continue a
state of the law which has the effect of imposing a severe disability upon a
portion of our fellow-subjects, going, possibly, even to the extent to making
their wives concubines, their children bastards. and rendering the devolution of
their property insecure. As far as the principle of the measure, therefore, is
concerned, the determination of the Government is to enforce it.

“ With regard to the details, we are convinced that, as the Bill now stands,
it interferes in no way with the religious freedom, practice, or authority of any

sect or creed, be it new or old,

I do not believe that the most orthodox Hindé—a Hindd who is most
attached to his religion—would ever declare that persons who secede from that
religion are to suffer disabilities with regard to marriage; in fact, if I am not
mistaken, it will be found, in the earlier papers which have been published on
this subject, that Hindd autlorities have declared that laws affecting the
marriage of persons other than those who profess the"Hindﬁ creed are matters of
indifference to them, and that, in the discussion of such measures, they, as
Hindds, had no concern. It therefore seems to me that'the plea for delay in
this case is somewhat overstated. We must further recollect that those who
enforce or try to press this plea of delay on this occasion, one and all, profess
themselves entirely favourable to the principle of the Bill, as I believe every
Englishinan in the country must be. All that can be said, therefore, is, that if
nothing can be urged against its.principle, perhaps, from some remote quarter of
India, some person may raise some particular objection to some of the details.

“ No one is more unwilling than I am to give even colour to the cry of
hasty legislation which has occasionally been brought, with great inaccuracy,

against this Council.
“In the present instance, the allegation is altogether groundless, sceing
that the question has been discussed over and over again in every shape and

form for four years.
N
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4 At the same time, if there are members of this Council who really believe
that there is a possibility of a valid objection being made to the details of this
Bill, or of suggestions coming up from any part of India for the improvement
of its provisions, I for one should not be prepared to offer any objection to the
plea for postpopement for a very short tjme. But the postponement must be
limited ; and, in agreeing thereto, I must again repeat that it is the firm deter-
mination of the Government to pass this Bill. My hon'ble friend (Mr. Stephen)
referred to a personal promise which he gave to some of the members of the
Bréhma-Saméja who are most .interested in this measure, and most naturally
desire 4 speedy relief from the disability under which they lie, the disadvantage
of which they deeply feel. I myself informed one of the most distinguished
members of the Bréhma-Saméja that their case for relief was complete and
ought to be met, and therefore, in consenting to the short postponement of this
measure, I hope it will be distinctly understood that we intend to pass the Bill
as nearly as possible in this form—at all events embodying its leading principle
—and that, no matter what objection may be taken by any community in any

part of India, the Government is pledged to the passing of the measure, and
intends to redeem that pledge.

‘In confirmation of what I have said, it is only necessary for me to call
the attention of this Council to the words of that great proclamation which was
issued in 1858, when the administration of the empire passed from the hands
of the East India Company to the Crowo.

“The old policy of the Company was then thoroughly approved, and a dis.
tinet pledge was given to the people of this empire, that no man should be per-
mitted to lie under any disability on account of his religion. The words are,

‘that all should equally and alike enjoy an equal and lmpartml protection of
the law.’

“The sect of the Brdhma-8am4ja have proved that, in respect to their

marriages, they do not enjoy an equal and impartial protection of the law. That
being s0, we intend to give the necessary relief

*In consenting, therefore, to the poatponement of the further progress of
this Bill for one month, I dlstmctly announce that it is the intention of the
" Government to press and pass it into law as soon as possible.”

The Hon’ble MR. STEPHEN said that, after what had fallen from His Excel-
lency the President, he desired to make but one observation in respect to the post-
ponement which had been asked for. He thought that if we re-committed
the Bill, and if the Bill was sent to the Local Governments for further opinion,
the time which would be ocoupied in that process woild be much longer than
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one month, and it would be in reality postponing the measure for an indefinite
time, when the whole constitution of this Council might be altered. He
thought that, if the motion were agreed to, it should be distinctly understood
that it should not be submitted to the Local Governments for opinion, but that
anybody who wished to do so might submit any observations or suggestions
which he desired to make,

The Hon’ble Me. 8TrA0HEY would only add a few words, to say that he
completely agreed with what had just fallen from the Hon’ble Mr. Stephen.
While he thought that there could be no particular objection (though
he personally regretted even a short delay) to the postponement asked
for, if the object were merely to give to the Native public the opportunity of
bringing forward any spontaneous expression of their opinion, he earnestly
deprecated any further reference to the Local Governments on the subject.
Besides the objection which the Hon'ble Mr. Stephen had made, on the ground
that it would tend to extreme delay and would practically hang up the measure
+sine die, MR, STRACHEY thought there was another reason which made that
further reference extremely undesirable. It seemed to him impossible that
anybody could look through the voluminous mass of papers on this subject
without seeing that we had before us already as complete information regarding
the views of the Native public on every point. of importance relating to this
measure that we could possibly ever expect to get. Now this, he thought, was
by no means a question regarding which we could safely go on for an unlimited
period, asking for criticisms and opinions from the Local Governments. We all
knew how prone the minds of the people of this country were to.all sorts of
ignorant fancies and suspicions in regard to matters which seemed to affect their
religion. He thought the Council would be doing a most foolish thing if it
were to run any risk of stirring up doubts and ‘difficulties respect-
ing this measure, which it was perfectly certain had now no existence
and which would never have any existence unless we went out of
our way to excite them. He thought it was certain that the Council had
now before them quite sufficient information to authorize them to pass this Bill,.
which, they might confidently hope, whilst it provided a sufficient remedy
for the particular evils it was designed to meet, did not run counter to
the opinions and the religious feelings or prejudices of any class of their Native
fellow-subjects. There was now an opportunity of settling this matter in a
quiet and reasonable way, and he thought it would be very wrong to defer
for any length of time a measure of justice to a respected body of our fellow-
subjects—a measure of justice which had been a great deal too long delayed

already,
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The Hon'ble Mr. ELLis was glad that His Excellency the President
hed suggested a postponement of this Bill for a short period, on the
general principle that it was never advisable to hurry through this Council any
Bill to whjch the objection was taken that full 0pportumty,had pot been afforded
for its discussion. But, at the same time, he was sure that, in this special case,
there was as little occasion for delay as there could be in any case whatever;
for, not only had the subject-matter of this Bill been under discussion for four
years, but even the principle involved in this measure had virtually been
already fully discussed in the papers which had been presented to the Council on
the occasion of the introduction of the former Bills on this subject. 7To all those
Bills objections had been taken, and Mr. Eruis thought most reasonably, by the
Native communities, and hy the Local Governments, on the principle that ‘the
religion and creeds of other people were being interfered with for the benefit
of one sect of the community. At the same time that that objection was
urged, every Local Government without exception, and every Native community
that expressed any opinion at all upon that point, assured the Council that
there was no objection to a Bill framed upon the principle upon which °
the present Bill was based. He thought, therefore, that we had every
assurance that the Native communities and the Local Governments
had no valid objection to offer to this Bill, because they had already
discussed it, and had already virtually expressed an opinion in favour of
it. No one was more opposed to the former Bill than he was, or to any Bill
that would interfere with the orthodox creeds of those who maintained the
faith of "their fathers; and he was pretty sure of his ground when he said
that he was convinced that those who objected to the former Bill would
have no sort of objection to raise to the principle upon which the present Bill
was based. Moreover, he believed that the matter had been sufficiently dis-
cussed here, and had even been discussed in distant Bombay. He had
carefully watched the Native papers, and the weekly reports on the Native
papers submitted to the Government; and he might say that, in all those
papers, there had been no expression of the slightest dissent from the Bill.

He would read to the Council an extract from one Native paper fully ap-
proving of the Bill :—

‘We think this 18 & very fair decision of the question which bas proved a crux to the
Legislative Council of the Viceroy for more thun the last two years. No party, we think, can

fairly complain of the measure as it now stands after the amendments and changes it bos
undergone in the Select Comtnittes.”

This was from the Indo Prokash, which represented the opinions of an in-
fluential portion of the Hindd community. Apart from what he saw in the
papers, he also took the precaution of writing to a gentleman who occupied a high
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position in Bombay as a member of the Hindd community, and Mr. ErLLis
asked hira whether he saw any objection to the Bill as it stood. He told Mk.
EvLis that, although strongly opposed to the former measure, he was ‘thoroughly
satisfied with this Bill, and that he could not conceive that any reasonable man
could offer any objection to it. ‘ '

Mgr. Evus thought that, if the hon'ble members who asked for delay had
taken the trouble to write to their friends in Madras and Bombay, they would
have been in a position to afford some information of the Native feeling on the
subject in their Presidencies. He had done so in a small way, and he tho-
roughly believed, from what he had observed in the Native papers and from
what he had ascertained on the subject, that there was no objegtion on the
part of the Native community to the Bill as it now stood. However, as he
had before said, as it was not wise to hurry the Bill through the Council, and
as some delay was required, he completely agreed in the ruggestion made by
His Excellency the President that it should stand over for one month, and
he would suggest to his hon’ble friend, Mr. Inglis, to frame his amendment in
the form, that the final consideration of the Bill be postponed till the first
meeting after the 16th of next month. The Hon'ble Members would then
have ample opportunity for consulting any Local Government, or any Native
community, as to their views and opinions on the Bill.

Major-GENERAL the HoN'BLE H. W. NorMAN entirely concurred with the
Hon'ble Mr. Strachey that there ought to beno delay; but, in deferonce to the
opinions of other hon’ble members, he should not object to a short postpone-
ment for the purpose of affording to the public an opportunity of making
itself further heard. He must strongly deprecate any reference to the Local
Governments, which would, as the Council knew from experience, probably
involve a delay for the best part of the year. The Bill was earnestly desired
by those most interested in it and had been under consideration for a long
period, and he (MaJor-GeNeraL NorMaw) did not think that, by a further
postponement, we were likely to receive any useful practical suggestions.

The Hon’ble S1r RicEAED T¢MPLE, although very unwilling to add any-
thing to this discussion, felt bound in oune or two words to express his entire con-
currence with all that had fallen from his hon’ble colleagues in the Executive
Government. He thought this Bill involved a plai.n. clea.r principle from the
beginning to the end, and he could hardly seo a section which did not contain a
principle. These were principles upon which every member was bound to have
an opinion of his own, which could not possibly be altered by anything that
might now be said. After all that had been heard upon this Bill, he thought

he might say that every one of the sections in it was of such a character that
o
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Members ought to be alle to say “yes’ ’ or “no ” regarding it. For his own
part, he was prepared to say “ yes” to every one of them, and, that being the
case, he was prepared to vote for the immediate passing of this Bill. He
thought, however, that there could be no objection to a delay of one month;
but after that, he did hope that the Bill would be passed as soon as possible.
He might add that be did not think that the objections which had been urged
by his hon’ble colleagues to the left were very just to the Legislative Depart-
ment. That Department was not open in any way to the charge of preci-
pitancy ; nor was it open to the charge of not consulting Native opinion. The
principle of this Bill had been under discussion, not for one month—that was
an entire mis-description : it had been under discussion for four years; it had
received the’consent of the Native communities most concerned, and those, too,
from every part of British India ; and, if the Council were not in a position to
pass this Bill to-day, he did not see how they ever would be in such a position.
If there was to be a delay for some indefinite period, it might be just as well
.to say that the Bill should never pass.

The Hon’ble Mx. STEPHEN said that he still retained the opinion he had
before expressed, but, after what had fallen from the majority of the Council,
he supposed there must be a postponement. At any rate, he most earnestly
hoped that this would be the last delay ; for he felt it was very hard upon the
Bréhmos that they should have to remain for a still further period in the un-

certain and undefined state in which they were at present in regard to their
marriage contracts.

The Hon’ble MR. ING1I8’ motion to re-commit the Bill being put—

The Hon’ble Me. ELLIs moved, by way of amendment, that the debate on
the Bill be adjourned.

The question being put,

The Council divided—
Ayes. Noks.
His Excellenoy the President. Hon’ble Sir R. Temple.
Hon'ble Mr. Strachey. Hon’ble Mr. Stephen.
Hon’ble Mr. Ellis. Major-General the ‘Hon’ble H. W.
Hon'ble Mr. Inglis. Norman.

Hon'ble Mr. Robinson.
Hon’ble Mr. Chapman.
Hon’ble Mr. Stewart.
Hon'ble Mr. Bullen Smith.
Hon'ble Mr. Cockerell.

8o the ameéndment was carried.
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The Hon’ble M. ELLIs then moved that the words * until the first meeting
of the Counail after the first March next ** be added to the motion.

The Hon’ble 81r RICHARD TEMPLE, in voting against Mr. Ellis’ amendment,
said he did so merely on the ground that the one month's period which had been
mentioned by His Excellency the President, and to which he (Siz RicEARD
TemrLE) had agreed, seemed amply sufficient. In the existing state of public
business, further delay carried into March might cause inconvenience without
any counterbalancing advantage.

The question being put,
The Council divided—

Ayes. No.
His Excellency the President. Hon'ble 8ir R. Temple.
Hon’ble Mr. Strachey.
Hon’ble Mr. Stephen.
Hon’ble Mr. Ellis.
Major-General the Hon'ble H.
W. Norman.
Hon’ble Mr. Inglis.
Hon’ble Mr. Robinson.
Hon’ble Mr. Chapman.
Hon’ble Mr. Stewart.
Hon’ble Mr. Bullen Smith.
- Hon’ble Mr, Cockerell.

So the amendment was carried.

The Council adjourned sine die.

' H. 8. CUNNING/{AM,

Offy. Secy. to the Council of the Goor. Genl.
The 16th January 1872. Jor making Laws and Regulations.
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