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A.b,tract of tlw Procudings of tM Council of tM Governor General of India, 
Q,8,emb1ed jor the purpose of malcing Laws and Regula.tionl under the 
pro1:ilions of tM Act of Parliament 24 tf 25 Vic., Cap. 67 . • • 

The Council met at Simla on Thursday, the 12th September 1872. 

PasBINT: 

His Exc~ll.ency the Viceroy and Governor General of India, o. K. I. r., 
pretnd,"g. 

Hj.s ~onour t~ Lieutenant-Governor of the Panjl1b. 
His Excellency the Commander-in. Chief, o. c. D., O. O. B. I. 

The Hon'ble Sir John Strachey, K. o. B. L . 
The Hon'ble Sir Richard Temple, K. 0: 8. I. 
Major-General the Hon'ble H. W. Norman, o. D. 
The Hon'ble Arthur Hobhouse, Q. 0. 
The Hon'ble E. O. Bayley, o. B. L 
The Hon'ble R. E. Egerton. 

ACT X OF 1859 AMENDMENT BILI-. 

The Hon'ble Ma. HODHousE introduced the Bill for the further amendment 
of Act X of 1859 ( to amend the law relating to the recl)fJerv qf rent in the 
Preaidency of Fort William in Bengal.) He had several motions to make 
in the same matter, and it would be convenient to make a single speech in-
troductory to the whole. "When he moved for leave to introduce the Bill, he 
had explained the nature of the difficulty that had arisen, the necessity for 
some legislation, and the general object at which it should aim. He had now 
to explain, first, the necessity for the haste with which it was proposed to pass 
the Bill, and, secondly, what exactly was proposed. 

With regard to the first point, the facts stood thus: A certain course of 
practice had prevailed for a long period with respect to suits affecting revenue 
ant! rent throughout the N orth. Western Provinces. He had stated on a pre-
vious occasion that the practice had been prevalent since the. passing of Act X 
of 1859. Mr. Bayley had informed him that the practice was much older than 
the Act; in fact, that the Act had supervened on the practice, instend of the 
practice growing up under the Act. I t had been found that some portiona of 
that practice were not authorised by law, and that as to others, it was doubtful 
whether they were authorised or not. Certainly, one of these doubts, though 
not yet the subject of decision, was formidable. Now, in the case of rent and 
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revenue law, an enormous number of private titles and private transactions d~ 
pende~ upon the validity of the proceedings.' The N orth-W est.ern ~fovin~es 
Government had stated that 600,000 decisions might be shaken bv the recent 
ruling of the High Court. There would doubtless be more in the Cen~ral Prov-
inces. But it would be idle to dwell c.n the numbers in a ca.ae like thi& It' 
wa.a clear that the comfort and stability of a great number of families depended 
upon the authority of the Courts, and that a general disturbance of that • a.uthor.; 
ity would lead to great socia~ confusion. "Many a man who bad a judgment 
against him in the Original Court would be glad enough 'to take his chance of 
trying the question over again in another Court, and would" .therefore, 'appeal 
from the decision, and upset it on the ground that it was ooram non judiCe. 

On the previous occasion Ma. HOBHousE had adverted to the possibility of 
this danger, and the consequent n~cessity for the L~gislature to move a.a f~ "~ it 
possibly could, in order to avert the dang~r. , What had been put hypotheticaJly 
turned out to be a fact. The High Court of the N orth-Western Provinces had 
followed the judioious course of postponing the appeals pen~g befor~, ~~, in e~~ 
pectation that the Legislature would act. But it was not to be, expected that 
the Court could pursue that course for any great length of time j and certain 

. District J u~ges had found that in the performance of their duty they could not 
avoid giving judiment in 'the ca.ses before them. They of course had only to 
declare the law, and they must follow the ruling of the High ,Court., 'The 
result wa.a that a number of original decisions had been overturned, and more 
might be so every day. That wa.a the rea.aon for acting with the utmost speed 
of whIch the Council wa.a capable. 

There waa doubtless much danger of error when laws were passed in a great 
hurry, and especially when their oonduot waa committed to 8. person unfamiliar 
with the subject-matter. But we had done all we could to avoid IJli$takes, and 
in some respects the circumstances had been very favourable. In the first place, 
we had communica.ted with the lawyers, before or by whom the discussion of 
the Act had taken place. Chief Justice Stuart himself W88 absent, but he 
h~ written promising such assistance a.a he could give, and referring to Mr. 
Justice Pearson and Mr. Jardine, the Government Advocate, who were for-
tunately pre8en~ in Simla.. Mr,Justice Pearson, who waa one of the Judges 
who decided the case, and was also an experienced revenue officer, had supplied 
some useful criticisms on matters of detail, and Mr. Jardine had sent in a full 
and lucid statement of the legal difficulties, together with suggestions aa to the 
best mode of remedying them-suggestions which entered largely into the 
composition of the Bill. It was impossible to have a Select Committee regu-
larly a.ppointed, beca.use the Bill had not been introduced; but a meeting had 
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been held at Sir John Strache,.,s house, at which Mr. Bayley, Mr. Egerton, 
and Mr. Jardine attended, and the various points raised were carefully 
considered. 

To p~ to the next point, MR. HODJiQUSB would explain what it was proposed 
to do. When we were told that a course of practice was illegal, the first question 
to ask was, in what did the illegality consist 1 Was it something that led to tyranny 
or inju8tic~, or violated any broad principle of law 1 Or was it merely somethiug 
that was done in good faith and for the common gOod, but was found to lack the 
requisite legal authority 1 We must know precisely what the law was, and 
why it was so, before we got the proper sta.rting-point for legislation, or knew 
in what direction t(fJegislate. 

For this purpose, on the previous occassion, he had examined the only 
materials in his hands, the judgments of the High Court, and from them drew 
the conclusion that there was no objeetion to the course of practice on the 
ground of pra.ctical injustice, but that the objection was only on the ground 
that the practice did not consist with the expressions used in the Act. Finding, 
then, that the difficulty went no deeper than words, it seemed clear enough 
that the duty of the Legislature was to alter the words and give the authority 
of law to the actual dealings of mankind. He was glad to find that that 
interpretation was substantially correct. Chief Justice Stuart had written 
to h,im in this sense: "By all means legalize the existing practice.! have 
openly said ever since the judgment was delivered that this ought to be done." 

Mr. Justice Pearson spoke in the same sense; and, in point of fact, we 
found that the High Court had been postponing this class of busineas, in order 
that the law might be settled and the amount of confusi<.>n lessened. The 
Government of the N orth-Western Provinces had suggested the l&IDe theory ; 
and so far all parties were agreed. 

Then the question arose, should we do anything else 1 The Govemm'ent 
of the N orth-Western Provinces had sent up a draft containing several other 
clauses, which introduced some alteration in the existing practice. Those 
clauses were stated, to form part of a more comprehensive scheme for altering 
the arrangements of Act X of 1859, on which a Committee appointed by that 
Government was now, and had been for some time, empJoyed, and they 
would not have been proposed at the present time, or in a fragmentary shape, 
if it had not been for the difficulty occasioned by the discovery of irregularity. 
On the whole, therefore, Mit. HOB HOUSE conceived it more prudent, legislating as 
the Council was upon a pressing emergency, and to cover specific defects, not to 
travel beyond that object, but to confine itself to the one aim of airing legal 
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authority to actual transactions. There was danger of error 'anyhow,but 
the more topics they embraced, the more that danger would be jncr~ased. .' . 

..;. ",,' 
\" .-, 

I t only remained to explain what were the difficulties that had to be dealt 
with. There were three sections in th~ Act which bore on the case--sections 
one hundred and fifty, one hundred and sixty-two, and one hundred and sixty-
five. The regular Judges appointed by the Act were Oollectors of Districts. 
Section one hundred and, fifty provided that Deputy 'Collecto~ might 
,exercise the powers of Collectors either in cases referred ~ them by Collectors, 
'or if they were placed in charge of a sub-division' of ' a district, then 
~ithout such reference. By section one hundred' and sixty-two suits were 
'to be preferred in the revenue office either of the diitrict or of, a sub-
division, as the case might be; and by section one hundred and sixty-five 
it was provided that Assistants to Collectors ,should not exercise powers 
under the Act, unless invested by Gover~ment''With' the "powers of , Deputy 
Collectors, in which case they might tlxercise the powers .a.ssigned by the 
Act to Deputy Collectors. The actual course of practice, 80 far as it had 
been explained, was as follows :'The Local Government 'was k the habit' 
of formally investing A.ssistant Oollectors and Magistrates, and also'T8.hSfi-
dare, who were ~ot such ~~t8ont.s,",~thJlle. pOJ!ets, ,~~ ,!?~p~W 9Cl,llec~rs 
for the purposes of the Act. These officers were placed by the Collectors in 
'bha.rge of the local sub-divisions called tahs11s, of one or more of them,' as the 
base might be. and this distribution of local work was v8.ried from time' to 
time. The officers held their Courts in such places as were found convenient, 
80metimes in tents, and they took cognizance of suits arising within the local-
ities aBSigned to them. and also of Buch suits as might be referred to them. 
That was the way in which nearly, if not quite, ilie whole of the original suits 
were heard and decided. 1'0 this practice. four objections' were raised • .:....FirBt, 

.,it was said these localities. parcelled out from time to time among the various 
omcera, were not the sub-divisions contemplated by the Act. and not being so. 
there was no jurisdiction given by the Act to the officers in question. 
Secondly, it was 'said that there was no power residing in the Local Govern-
ment to invest any body with & portion only of the powers' of Deputy Collec-
tors. If they wanted to give any body the jurisdiction of a Deputy Collector 
under the Act, they must give him the whole powers. and with them the 
statue and responsibility of a Deputy Collector. ~ Thi"dly, it was said that 
under section one hundred and sixty-five it was only Assistants to Collectors 
who might exercise the powers of Deputy Collectors. and that these Tahsildlirs, 
whom the Government had appointed to act as Deputy Collectors. were not 
Assistants. and could not legally 80 act. Fourthly. it was said that the tent 
or other place in which the itinerant Judge conducted the business. was not 
that revenue office in which the Act said that suits should be preferred. It was 
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on the nrst objection alone that the decision of the High Court pr<>ceeded. 
But in course ')f the discussion the others were mentioned, and one of them at 
least, namely, the fourth, received some degree of judicial countenance. ,The 
object ot: the present Bill was to cover all defects arising out of theSe four 

• objections. It had boen thought better to describe the practice in general 
t6rms of wide extent, without attempting to gil into the minutire, and a.lso, in 
wide terms, to render legal those acts which had been done, or should be done, 
in accordance with the practice. He was afraid the Bill would still require 
amendment in some points, and its precise wording and effect would be bet-"r 
considered with the amendment&. For the present he had said enough to 88"8 

as an introduction to the Bill, and as ground for asking for the suspension of 
the rules. , 

The Hon'ble MIL HonuousB then applied to Bis Excellency the President 
to suspend the Rules for the Conduct of Business. 

The PRESIDBNT declared the Rules suspended. 

The Hon'ble MB.. BOBUOUSI then moved that the Bill be taken into COJa.o 

aideration. 

The Motion was put and agreed to. 

The Bon'ble MIL BOBUOUSE then moved that in section one, line one, 
after "all" the words" Deputy Collectors and all" be inserted, and that in the 
last line of the same section for the words "within the meaning of the 1&D18 

Acts" ·the words "in such charge" be substituted. 

The Motion was put aad agreed to. 

The Hon'ble MR. HOBBOUSE also moved that in section two, line nine, (or 
the words and figures" Act No. X of 1859" the words and figures "Acta No. X 
of 1859 and No. XIV of 1863" be substituted. 

And that in lino ten for the words " made or act" the words "or act here-
tofore or hereafter made or" be substituted. 

The Motion was put and agreed to. 

The Bon'ble Mn. HODHOUSB also moved that after section two the following 
sections be inserted : 

" 3. The Local Government, or any officers empowered by the Local Go.,.· 
ernment in this behalf, may, from time to time, by order, define 

d ad'ust the local area over which the penons exercising the 
an ~ . b-di . . f d' t . were of Deputy Collectors 1D charge of su vlfllona 0 18 nete 
po . . isd' t' shall exercise then Jur Ie IOn. 
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" Such 10co.1 a.reaa shall be deemed to be sub-divisions of districts within 
, the meaning of the sa.id Act No. X of 1859. • 

"4. In this Act and Acts Nos. X of 1859 and XIV of 1863 • Collector' 
includes also II. Deputy Commissioner and every person in the chief. 
revenue charge of any district." 

The Hon'ble Ms. HOBHOUSI then ~oTed that the Bill as amended be 
passed. 

, ., The Motion was put and agreed to. 

B9MBAY REGULATION XIII,.oF 1827, SECTION/34, CLAUSE 9, 
REPEALING BILL. 

The Hon'ble Mr. HODROt1SIll presented the Report of the Select Committee 
on the Bill to repeal Bombay Regulation XIII of 1827, section 34, clause 9. 

RE-IMPORTATION OF GOODS (BURMA) BILL. 
~., ...: '. "", ' , . 

'The H'on'ble Sir :RICHARD TEMPLI presented the Report of the 'Select Com-
mittee on the Bill for regulating ,the re-importation into British territory 'ot 
goods cleared at Rangoon for the territory' of the King of Ava. 

.' " 

PANJ1B MUNICIPAL BILL. 

The Hon'ble Ma; EGERTON introduced the Bill to . consolidate and amend 
the law for the appointment of Municipal Commitees in the Panjab, and moved 

,that it be referred to a Select Committee with .instructions to report in a 
month. Resaid that the reasons which made a Bill n~essary on this subject 
had' been previously stated. The Bill as now ititroduced would receive such 
modifications in form and substance as might be' co'uSidered necessary in . 
discuBBion in Committee. It· was important that His Honour the Lieutenant-
Governor of the Panjab should have an opportunity of expressing his opinion 
on the subject in Committee while the Council was at Simla. 

. The Hon'ble SIR J ORN STRAOKEY said that some points connected with the 
Municipal Law of the North-Western Provinces (Act VI of 1868) were now 
under consideration; and as the difFerences between that Act and the Municipal 
Law in force in the Panjab, Oudh and the Central Provinces were but trifling, 
it seemed desirable to replace Acts VI of 1868 and XV of 1867 by a general 
consolidation meosure extending to the whole of Northern India. The various 
Local Governments had been addressed on this subject, and their replies, when 
received, would be laid before the Committee, to which the present Bill would 
.doubUess be referred. f • 
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-Major-General the Hon'ble H. W. NOlUlAN said that he only desired to 
oWer one or twC' remarks at this stage of the .Bill. 

No dq,ubt it was very desirable to encourage a system of municipal gov-
ernment in towns in India j but, having .. egard to the great objection there was 
to anything like excessive or unnecessary taxation, he would be glad if the 
COl;lmittee could see their way to place a limit on the amount of municipal 
taxes that should under any circumstances be levied, by fixing a percentage 011 

the income or property taxed which should never be exceeded. ConsideriDK 
the poverty of the bulk of the people, it '\\'84 far better to do without some 
desirable improvements than to create hardship and discontent by excoasive 
ta.xation. He had'i>een informed that in one place-not in the Panjab- a 
municipo.l tax was levied on people too poor to be touched by the income-
tax at " rate exceeding the highest income-tax ever yet levied. 

He was aware that section eight of the Bill required all ta~es to be con· 
firmed by the Loco.l Government before they were levied, and he had the 
strongest confidence that Ilis Honour the Lieutenant-Governor of the Panjab 
would decline to confirm any taxation that was not of" moderate character. 
The Government of India. also could prohibit any tax j but tha.t Government was 
distant from many places, and had much on its hands; and as the Bill was' 
before this legisla.ture, a.nd would probably, if it became law, be extended to 
other parts of India., he thought it ~ell that the Stllect Committee should 
consider whether the amount of municipal taxation could not by law be 
absolutely fixed within certa.in limits. 

Another point that he ('Major-General NORMAN) hoped would be consi-
dered was, whether works of mere ornament ahould ever be cOnstructed out 
of the proceeds of municipal taxation. He believed it could not be denied 
that in some places such works had been so constructed. The official element 
was very strong in municipo.l committees, and he believed that the poorer" 
classes were often very inadequa.tely represented. Now, the officials and the 
richer Natives laboured under a strong temptation to endeavour to ornament the 
town in or near which they resided, and were well able to bear the extra taxation 
necessary for that purpose j but he was quite convinced that the people were 
in general far too poor to be with propriety taxed for such objects, which ahould 
be left to the voluntary public "spirit of those who bad means. 

He was quite sure that the objects de6nitely apeci6ed in section 
eleven of the Bill were sufficient to absorb all municipal funds that could 
be levied without hardship, and he hoped that the Committee would be able 
to aubotituto .. me~ng mOJO defiaito for :e worda "and f1' purpooea of locol 
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improvement/' which were so vague as to leave a loop-hole for over-zealous 
municipalities to construct ornamental works which could not lw classed under 
the head of works of general utility. • 

• 
In other respects, he thought the ,Bill unobjectionable. 

His Honour the LIEUTENANT-GovERNOR said that he entirely concurred in 
the opinionexprcssed by General Norman as to the necessity for maintaining 
an effective check on the growth of municipal and local taxation,' ,but 
that the real question at issue was whether such check were better placed in 
the hands of the Executive Government (meaning b~ )his not the Local 
Government, but the Local Government controlled and directed by the Govern-
ment of India), or whether it would be more likely to be operative if stereo-
typed in a legisla.tive statute. . His IIonour was strongly of opinion that the 
former course. was preferable. The science, if so it could be called, of muni-
cipal taxation was in its infancy. The resources available were as yet most 
imperfectly known, and the manner in which they could be best applied to 
defray the increasing public wants of urban communities must, for a long time 
to come, remain a question only to be solved by experhnent. 

...... . " .' . ..... ' tr" ~ .,' .' ~ . ", ~ '. r ; " • 

, There was no difference of opinion between his honourable friend and him--
aelt concerning the object in view. The Ex:ecuth'e Government was vitally 
interested in the judicious limitation of local taxation. It must accept all the 
Odium of mistakes and abuses without sharing in the ways and means result-
ing. But continued peace and prosperity with increa£led population inevitably 
created new wants, new difficulties, new expenses. These could be met only by 
new taxation, and the problem was not how to fix this in perpetuity, but to impose 
it, as far 8S possible. in ho.rmony with the wishes of the people. This,' Hia 

. Honour contended, .could only be done experimentally., It was o~ly within 
the last few years that octroi duties had, With the sanction of the Government 
of India, oome to form the bulk. of munioipal resources in Northern India. 
Theoretically, they were open to many objections j in practice, deviations had 
constantly to be made from the system regulating such duties in Europe. 
They had been long and warmly pressed on local Administrations by the 
leading inhabitants of towns j they had been reluctantly allo~ed by the 
lupreme authority. Ris Honour was under no obligation to defend them in the 
abstract, but cited their general adoption as an instance of the inexpediency 
of the futility of forecasting according to preconceived ideas the future circumt. 
.tances of a changing society. Neither the Council nor the Executive Govern-
'ment could Q priori select, adjust or limit, with any reasonable chance of success, 
Inunicipal taxes. Experiment and discussion were essentially necessary to a 

. Tight determinationrf their amount and incidence in so many different pla.cea 
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under circumstances so various. His Honour concluded by exprcssing his agree-
ment with Gen~ral Norman's objections to the expenditure of municipnl funus 
on useless 0 .. ' superfluous ornamentation. 

His Excellency the PRESIDENT snid" that the question raised by G onol'II.) 
Norman as to whether there should be any genel'O.llimit to the amount of muni-
cipal taxation was one of great importance. Thcre wa.s much force, also, in the 
view of His Honour the Lieutenant-Governor that a check on excessivo taxation 
might. be applied quite as effectually by the Executive Government as by tho 
Legislature. One objection to mentioning a maximum limit in a Municipal Act 
was that, according to His Excellency's experience, the Municipal authorities ex-
hibited in such cases an almost irresistible tendency to go fully up to the limit so 
prescribed. There wa.s, however, much to be snid on both sides, and the matter 
would doubtless be considered by the Committeo. Another point, as to tho 
articles on w.hich an octroi should be leviable, was also deserving ?f consideration. 

The Hon'ble SIR RIOUARD TElIPLE said that there would be the greatest diffi-
culty in making any legislative provision to meet General Norman's views lUI 

• to forbidding expenditure of the municipal funds for ornamental purposes. In mnny obvious cases it would be impossible to say when utility enued and 
ornament commenced. 

Tho Motion was put and agreed to. 

The foUowinlJ' Select Committee was nnmed-n 

On the Bill to consolidate and amend the law for tho Bppoin.ment of .lItluni-
cipaJ Committees in the Panjo.b :-His Honour the Lieutenant-Governor, the 
Hon'ble Sir J. Strachey, the Hon'ble Sir R Temple, Mo.jor-Geueral the 
Hon'ble H. W. Norman, the Hon'ble Mr. Hobhouse, and the Mover. 

The Council thon o.cljoumed to the 26th September 1872. 

SIMLA.; } 
The 12t11 September 1872. 

WHITLEY STOKES, 
Secl'ctw'!I to the Got't!7'nmellt of /1IClicr, 




