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• A bstract oj. tlte Proceedings 0/ tlte Oouncil 0/ the Governor General 0/ India, a8,emblcd 
lor the purpose 0/ making Laws antr Regulations under tk prooi&ions 01 the 
Act 0/ Parliament 24 & 25 Vic., cap. 67 . 

• 
The Council met at Simla on Saturday, the 12th October 1872. 

PRESENT : 

His Excellency t\.e Viceroy and Governor General of India, o. M. S. I., pruidi,,~. 
His Honour the Lieutenant-Governor of the Panjab. 
The Hon'ble Sir John Strachey, K.C.S.I. 
The Hon'ble Sir Richard Temple, K.C.S.I. 

Major-General the Hon'ble H. W. Norman. C.B. 
The Hon'ble Arthur Hobhouse, Q.c. 
The Hon'ble E. C. Bayley, C.S.I. 

The Hon'ble R. E. Egerton. 

NORTHERN INDIA IRRIGATION BILL. 
The Hon'ble SIR JOHN STRACHEY presented the Report of the Select Committee 

on the Bill to regulate Irrigation, Navigation and Drainage in Northern India. He 
thought it convenient to say a few words in explanation of the Report. So far as 
the Panja.b was concerned, the Committee had not considered it their duty to re-
open questions of importance which had been fully considered and carefully decided ; 
and if the Committee had been dealing with the Panjab alone, they would have had 
little or nothing to do but to recommend the pa.ssa.ge of a Bill repealing' and re-
enacting Act XXX of 1871 with the omission of the six sections relating to a water-
rate on lands irrigable but not irrigated. But it was necessary to make the Act 
also apply to the North- 'estern Provinces, and this rendered some alterations 
unavuidable. These were shown in the Report. On some pointa the views of the 
Local Govemmenta concerned had not been altogether identical, but all these 
differences'had been either got over or compromised, and the Bill in ita present state 
had been 'accepted by the LieutcJlllnt-Governor of the Panj4.b and his hon'blt! 
friend MrEgerton, and would, SIB JOlI.S STR.\CHEY believed, be found to meet 
the views of the Lieuten.ant-Governor of the North-W (!!Item Provinces. The 
Committee thought that the Bill was fit to become Jaw at once; but a8 the measure 
was of so much importauce, it Vias proposed in the first place to republish it M 

amt'ndcu in the GaZ('Ue 0/ I mlia. He hoped it would be proceeded with as soou 
as the COWlcil re-assembled in Calcutta . 

• • • 
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PANJAB SALT BILL. 
The Hon'ble Sm RICHARD TEMPLE D'oved that the Bill to give the force of law' 

to certain rules relating to salt in the Panj6.b be passed. He· had already 
stated the object of the Bill and explained the circumstances under which it had 
become urgently necessary, in order to prevent the illicit traffic of salt in the Panj6.b. 
The Bill had received the full approval of the Lieutenant-Governor and the Financial 
Commissioner of that Province. 

The Motion was put and agreed to. 

OBSOLETE ENAcrfMENTS REPEALINti BILL. 
The Hon'ble MR. HODHousE introduced the Bill for the repeal of certain 

obBOlete enactments, and moved that it be referred to a Select Committee with 
instructions to report in three months. He said_cr When I obtained leave to 
introduce this Bill, I stated the necessity of relieving statute-boOks of the quantity 
of dead matter which is thrown off by them 8.8 by all other living bodies. The 
toilers among'8tatutes have indeed reason to be grateful to those who undergo the 
labour of clearing off extraneous matter. Repealing Acts were passed in 1871 
and 1870; but the last great operation of this kind, a much greater one than this, was 
etlected in the year 1868, by an Act drawn by the Secretary and Sir C. Hobhouse, 
and revised by Mr. Cockerell, a gentleman whom I find constantly putting his 
shoulder to the wheel when difficult and laborious work is to be done. Let nobody 
imagine that it is a matter of course or an easy thing for one to take from a statute-
book just the right quantity, neither too much nor too little. It is no more easy 
than it is easy for a surgeon to extract a tumour from the throat. It requires great 
prior knowledge of the subject, research, patience, judgment and accuracy. I hope 
also that nobody is thinking that the Bill before the Council is due to any learning 
or industry of mine. I have only the easy task of introducing it when framed; its 
construction is due entirely to Mr. "hitley Stokes . 

.. Now, with respect to this Bill I have the satisfaction of knowing that it 
furthers the objects certainly of one, I believe of both, my predeceaaors in this 
Cou~il. For I hold in my hand a minute written some time since by Mr. Stephen 
with reference to the work of the Legislative Department. After showing that the 
Department consisted of himaelf and Mr. Stokes, he turns to the work of improv-
ing the statute-book. He saya-

•• I will now proceed to con Bider the steps by which thia should be done . 

.. I.-The lirst step is to repeal aU uaeleu or oblolete enactment.. A great deal hal 
already been done in this direction, but much .till remains to be effected. 

t· ~.-The lleCond .tep it to reprint. in the order of their dates, t.he Acta left urepealed. • 
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" 3.-Tbe third step is to ascertain from the different Local Governments what Orders 
and Regulatidbs, other than Acta of the Legiatlate Council pa.ued since 1861, are in force 

.in them,- altd to pa88 an Act declaring that those Orders and Regulations, and no others, 
shall be in force in those Provinces. • 

.. All this might be done at once, and wi~hout dclay or expense. When it was dODe 
• we sllould know precisely what we have got to deal with. We mig It, while ~:1i8 if. ~oing on 

prepare a table of contenls for tae 8ta: u~e-book of British India, showing what Act.,. would 
require consolidation under each head. Thia work, whicl! would havo been exceedingly 
laboriou3. has practicall.v been already done, or nearly done, by Mr. Stokes, whoso Jndn: to 

• the Written Law of India wouM onable UB, in a compara~ively sbort time, to complete it." 

" The present ~1l, which deals with eighty-eight different enactments, will, 
I hope, form one important step towards the object of a revised statute-book, and, 
in addition, to the work which has been going on steadily for some years . 

.. Now, at our last meeting, Sir John Strachey intimated that some people had 
imbibed the notion that the work recently done, or Bome, of it, was to be 
undone; and he took occasion to contradict that notion, a.nd to speak in terms of 
praise, high, but not too high, of those who had borne the principal share in the 
work. I need not repeat what I then said. I will only again express my thanks to 
him for having said so well what we all think. But it would, perhaps, be useful if 
I were to add something by way of distinguishing between the various lines of 
work to be pursued, all parts of one great whole, and showing why some should be 
preferred to others. or course I am not presuming to speak for the Government, and 
personally I shall discharge, as well as I can, whatever duties are set me. But, 
looking at thf' .matter with the lights I have at present, it seems to me most likely 
that the work (,f codification proper will advance, at aU events for a year or two, 
at a slower rate than lately . 

• , \~. hen I speak of codification proper, I mean the reduction to writing Of 
unwritten laws. The re-arrangement and combination of written laws is also 
codification, but.it is codification of that which is already, codified, and is usually 
called consolidation . 

.. Now, consolidation, dealing with written law, need not. involve any change 
at all; and, though it often brings about some change, yet it is often mere change 
of detail, and sometimes very little of that. Unwritten Iawstands in a diJlert'nt 
position. Of course eyerybody knows that what we call unwritten law is not 
unevidenced by writing. But it is contained in many different writings. records of 
old traditions, and of the utterances of differtlnt lawyers, usually imperfect, otten 
conflicting, and never possessing an absolute or final authority which no one is at 

• TI>;~ ..... 110l1li iD 1830 by diJ'e<1.;OD of Sir H. S. )I .. illll . 

• • • 
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liberty to dia~te. It is as it were floating in the air, syllabled by many voices, 
which it is the privilege of the skilled judge to hear, and his duty to combine 
ihto harmony for the purpose of the case before him. It, therefore, p088e88e8. 
a flexibility and a power of adaptation which cannot be possessed by the written 
law . 

. " Now, to reduce this floating element to 8 !lingle authoritative writing neces-
sarily involves change. No human genius, or collection of human geniuses, can 
express in language the ~ult of a quantity of traditions and judgments so as to 
give their precise equivalent: that there should be nothing over and yet no lack. 
Nor can law be expressed for the first time in language of final and indisputable 
authority without acquiring a bearing and· a. rigidity which it had not before. Few 
probably could attempt the task without finding that the constant imperfection of 
their instrument and the occasional aberration of their own conceptions from the 
true mark lead them to expressions which, when they come to be interpreted by 
others, work unforeseen results. 

II It is obvious, therefore, that from the very nature of the case, the codi-
ncation of unwritten law must bring about much more change than that of the 
written law. And this leads me to the following reflections: 

II First.-Every change brings some Unsettlement. If it is a wise change it' 
settles society on a fumer basis than before: but there must be aome disturbance 
in the process. We are acting for people who, we are told, do not accept change 
readily. They have no representative institutions, and no organized machinery 
for making their sentiments known, so that we do not learn immediately what they 
are thinking. It, therefore, seems more prudent not to make many large changes 
limultaneously, lest the inevitable disturbance should be too much multiplied; nor 
in too rapid 8ucce88ion, that we may learn something of the working of one 
beiore bringing on another . 

•• &condly.-As I have observed before, every great legislative measure 
must have its imperfections. Some are congenital with it, some spring from the 
circumstance that it is interpreted by minds other than those which framed it, 10 

that unintended consequences are brought about. These imperfections will be 
disclo!!ed by the wear and tear of daily work. And it is of greater moment for a 
time to watch the working of the important laws actually passed, and to assist it 
when necessary, than to pass ot.hers which, of course, would have their defects 
too, perhaps in much greater number. 

"Thirdly.-Supreme legh,lators may think that I take too professional a view 
of the matter, but I believe that no laws can work well unless la.wyers are well 
acquainted with them. It. may not he always tnle that • whate'er is best adminis-
tereu is be:;t,' but it certainly is true that without good and accurate administration 
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no princip!.)S and nO rules can work well. Such administration cannot be had 
• from men. who are not thoroughly familiar with the law they are administering: 

Now, I hear from judges and others Houfe appreheDllions lest they should be found 
wanting for some time in their knowledge of the new bodies of law. Nor is this 

• surprising, because a lawyer gets his law ground into him by daily practice, and is 
never tlturoughly at ease with it, and cannot apply it with promptitude and accu-
racy till that process has taken place. If, therefore, we present new laws too 
rapidly to those who have to apply them, we run much greater risk of miscarriage, 
and of having to do some of our work twice over, than if tLey come more 
gradually . 

•• There is yet another reason why the work of codification can hardly go 
on 80 rapidly, and that is, that the principle of many recent Acts has brought in 
their wake the necessity of much legislation, of a local and subsidiary kind, but 
still legislation. It has been of late years a frequent practice with this Council 
to pa~slaws 1aying down certain principles. and limits of action, and then leaving 
Local Governments to apply the principles by means of detailed rules. The plan 
seems, if I may say so, to be excellent, and peculiarly suitable to the circum-
stances of India. But the working of the law, for good or ill, depends very much 
on the frame of the rules. And we have recently had some instances in which 
the la,v and the rules together have brought out some unexpected and not very 
satisfactory results. It will, therllfore, be necessary to bt-stow more attention 
upon these codes of rules and, if necessary, to come to the Legislature for 
amendment of the laws under which they are framed . 

•• I hope it will not be considered that by these remarks I intend to disparage 
thc work of codification; becaullC.I do not mean that. It is certainly far the most 
difficult of all the work a legislator can be called on to do, and makes the greatest 
demands on legislative genius. It requires the greatest amount of mental labour 
and of mental power. What I mean is, that at this juncture, jWlt after large 
mcssures of codification have been passed, the other objects I have mentioned 
have greater claims on our attention. 

" This Bill is for one ot those objects, namely, the simplification of the Wl'itten 
law with an ultimate view to B reviscU edition of the statute-book; and, as sucb, 
I introduce it." 

The Motion was put and agreed to. 

MADRAS CIVIL COURTS' BILL. 
The Hon'ble MR. HonnousE mo\'cU thllt the Ucport of the Select Committee 

on the Dill to cODliolidatc and amend the law relating tu the Digtrict Munsifa in the 
l}rc:;idcn(~y of Forl St. George, La taken into collll;uerlftion. He said that,.s 

• • • 
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stated in the l;teport, the Govemment of Madras had deprecated the paaaage of 
the amended Bill (which consolidated the law relating to all the local Suhordinate • 
Courts) until the 'question regarding the sep.J.ration of the Civil Service into Revenue 
and Judicial Branches had been settled. It was pointed out to that Government 
by the Legislative Department that the amended Bill, consolidating"the fourteen 
Aota' and Regulations in which the law on the subject was now CO.ltained, 
yould facilitate rather than hinder the solution of this question. MR. HOBHOUBIC 
was happy to say that a letter had been received that morning from the Govem-
ment of Madras. from which he would read the following passage: • 

" In deprecating any amendment or cO~Bolidation of the law relating to the Civil 
Courts in this Preaidency, until the queltion of the separation of the judicial and revenue 
branchea of the lervice shall have been definitely settled, the Madras Government were 
iJlfluenoed by the following conaiderationa: " 

.. l.e.-That al it haa been propoaed to re-eltablish the grade of Subordinate Judge, 
aa it eJ:i&ted in thi. Preaidency prior to 1862, with a Imall cause jurisdic-
tion .uperadded, and to reserve all appointmen'l to that grade of judicatory 
.. formerly to members of the Covenanted Civil Service, it ia not expedient 
to aboli.h the deaignation of Principal Sadr Amin which has been hither-to 
applied to a. grade of judioatory not 10 reserved . 

.. 2nd.-That the Bill refened to in your letter clearly contemptatea the subordinate 
courts, for which it provides, being eJ:clusively confined to civil work; 
whereae, in the opinion of the Governor in Conncil, it is very desirable that 
the Courts in which Covenanted Civil Servants are to serve before being 
appointed to the higher judicial office of Civil and Seaaioa Judge, should be 
invested with a criminal aa well aa with a civil jtWadiction. . 

•• 2, I am directed to .tate that the Governor in Council does not now desire to press 
these objectiOns to the propoaed legislation. The first can probably be met by dividing the 
8ubordinate Judges into two gradel, of which the first would usually be reserved for the 
Covenanted CivilServiO&; and in regard to the second objection, although it is not contem-
plated in. the Bill that the Subordinate Judges Ihould eJ:ercise a criminal jurisdiction, there 
iI nothilll apparently in its provisions which would preclude the Local Government, should 
it lee fit to do 10, from investing any of the Subordinate Judges with the powers of a 
Magiatr.te under the Code of Criminal Procedure." 

The Motion was put and agreed to. 

The Hon'ble ~IR. HOBHOUSE tben moved tbat to the second clause of section 
one the following worda be added : 

•• except the Tracts reapectively under the jurisdiction of the Agents for Ganjam &Dd 
'iaaca~tam.," 
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Under "Act XXIV of 1839 these tracts possessed a judicial system of their 
.<>wn and the effect of the amendment would be to preserve it. . • 

The Motion was put and agreed to. 

o The Hon'ble MR. HOBHOUSE then moved that to section seven the following 
clause sh~uld be added: . 

"The Local Government may for good and suffioient reason annul any appointment 
• made under this section. " 

The section refeAoo to District l\Iunsifs, and the amendment, which had been 
suggested by the Local Government, would confer upon that Government a power 
which MR. HOBHOUSE thought it was only reasonable the Governor in Council 
should possess. 

The Motion was put and agreed to. 

The Hon'ble MR. HOBHOUSE also moved that in section eighteen for the WOrdB 

" The Judge of a District Court" the words .. Any Judge of a District Court. 
Subordinate Judge, or District Munsif" be substituted. 

The effect of this amendment would be -to enable the Local Government to 
suspend or remove for misconduct any judicial officer under the Act. 

The Motion was put and agreed to. 

His Excellency the PRESIDElIo'T moved that to section twenty-two the follow. 
ing clause be added : 

.. Every appointment under this part shall be made subject to such rulu as the Local 
Government from time to time prescribes ill thill behalf." 

His Excellency thought that 'this clause, which had been suggested by the 
Madras Govenunent, would tend to prevent jobbery. He W8.ll, however, unwilling 
to interfere with the discretion conferred by section 22 on District Judges as regards 
the suspension and removal of ministerial officers. 

The Motion was put and agreed to. 

The Hon'hle MR. HODHOtTSE then asked leave to wit,hdraw his Motion that 
the Bill as amended be pas:·cd. .As the nmcnumentl! wldeh had j lISt been made were 
not in all re. .. pe,cts preciw:ly in accordance with the wij;hcs of the Madras Govern· 
ment, he thought it uesirable to give that Government an opportunity Clf 
consid"ring the amendeu Bill. A question had aL'Io been ruitICd as to the proper 
mxll~ of vil.l..ung auita for uou for the purl' J8eS "f jur:Hdi :tifJ , UDder the proposed 
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Act. He therefore proposed, with His Excllency's permisaion, to l'ostpone the 
pasaing of the Bill until the fi..rst meeting of the Council in Calcutta. • 

lave was granted. 

PANJAB OPIUM BILL. 
The Hon'ble MR. EGERTON moved that the Report of the Select Committee 

on the Bill to amend the law relating to Opium. in the Panjab be taken into con-
sideration. 

The Motion was put and agreed to. 
The Hon'ble MR. EGERTON then moved that the Bill ~ amended be passed. 

The Motion was put and agreed to. 

The following Select Committee was named: 
On the Bill for the repeal of certain obsolete enactment&-the Hon'ble 

Mr Bayley 1t the Mover. 

The Council thl'n Adjourned nne die. 

WHITLEY STOKES, 
SIKU; • Secretary to the Government of India. 

T1ce 12th October 1872. 

S, c. P. I.-KG. 77 L. D . .-3-7.1I~. 




