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Abstract cf the Proceedings of the Council of the Governor General of India, .
assembled for the purpose of making Laws and Regwlations under the®
provisions of the dct of Parliament 24 & 25 Vic., cap. 67.

The Council met at Government House on Tuesday, the 16th April, 1872.

\
PRESENT:

His Excellency the Viceroy and Governor General of India, &.T., presiding.
His Honour the Lieutenant-Governor of Bengal.

His Excellency the Commander-in-Chief, @.c.B., G.C.8.I.
The Hon'ble John Strachey.

The Hon'ble Sir Richard Temple, k.c.8.1.

The Hon’ble J. Fitzjames Steplen, Q.c.

The Hon’ble B. H. Ellis.

Major General the Hon’ble H. W. Norman, c.s.

The Hon’ble J. F. D. Inglis.

The Hon’ble W. Robinson, C.8.1.

The Hon’ble F. S. Chapman.

The Hon’ble R. Stewart.

NATIVE PASSENGER SHIPS ACT AMENDMENT BILL.

The Hon’ble Mr. OmapuaN moved that the report of the Seleet Com-
mittee on the Bill to amend Act XII of 1870 (the Native Passenger Ships
Act) be taken into consideration. He said :—My Lonp, Act X1I of 1870 was
passed with a view of affording pilgrims proceeding to Jeddah, still further
protection from the oruel hardships to whioh they were subjected from ovcr-
crowding.

“ Owing, howover, to no specific mentiou of stcamers baving been made,
the Law Officers entertained doubts as to the applicability of the Act to that
class of vessels. Hence, the necessity for this Bill.

“ Opportunity has been taken to inteoduce certain alterations. It is pro-
posed to make the Act applicable to Native Passcager 8hips proceeding to
every part of the world. Provision has been made to meet the casc of foreign
vessels leaving Turkish Ports with Native pasengers bound to India. It is
proposed that, whenever a Convention has been enterced into between Her
Majesty’s Governmeat and that of tie Porte, the Commander of any vesscl
that arrives in & British Port without a clean bill of hcalth obtained in the

42 L. D. 1



888 NATIVE PASSENGER SHIPS ACT AMENDMENT.

manner provided for in the Bill, that is to say, with more than tht authorized

number of passengers, shall be lisble to & summary fine of one thousand

rupces. This will be the most effectual and practical way of dealing with
¢ what is likely to be an increasing evil. ' '

“ It was originally proposed to alter the number of persons requisite to
constitute a Passenger Ship from thirty to sixty. The object of this alteration
was to except vessels belonging to the Peninsular and Oriental, the British
India, and other well regulated Companies from what might be fairly consi-
dered vexatious and unnecessary provisions. Bat it has since been pointed out
by the Department of the Government immediately interested in this matter,
that there are a large class of small vessels carrying less than sixty passengers
to the Persian Gulf ; and that it would be inexpedient to exempt them from
oontrol and supervision. The old provisions have therefore been adhered to;

‘but it is proposed to give the Local Governments disoretion to exempt any
vessel or class of vessels carrying not more than sixty passengers. This
exemption will not of course be allowed in the case of steamers engaged in the
Pilgrims-carrying trade; it is proposed. however, to give discretionary power,
in the case of those vessels, not to insist on the fuli amount of space requisite
in the case of sailing vessels. This concession has been made in consideration
of the comparatively short time likely to be occupied in the voyage.

‘“ An amendment has been introduced with a view to saving the provisions
of the Local Act XXV of 1859. It is hoped that the law, as now proposed to

bs amended, will prove effectual for the suppression of what are believed to be
great abuses and cruelties.”

The Hon'ble M. BTRACHEY said that this Bill having been originally
introduced at the request of the Exacutive Government in the Department of
which he had charge, he thought it right to say that he believed that the
Bill, with the amendments that would be proposed by his hon’ble friend, Mr.
Chapman, would carry out all that was necessary on the subject. There was
onv uther change in the law contained in section 3 to which he did not desire to
offor opposition but which it was right to notice, to the effect that, in the case
of n steam vesscl, the space to be appropriated for pnssengers might, under
certain circumstances, be reduced. He was of opinion that that section would
require to be very carefully worked, and that it would be necessary for the

Local Governments to take very great care belore they allowed the space to
be reduced, .

The Motion was put and agreed to.
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The Hon'ble M. CmAPMAN then moved the following amendments :—

That after, and as part of, the scction substituted by the Bill for section
two of the Aot No. X1I of 1870, the following be rcad :—

« The Local Government may, if it thinks fit, exc;mpt any steamor or class of steawners,
carrymg not more than sixty passengers, being Natives of Asia or Africa, from the operation
of this Act, for any period not exceoding one year.

¢ Such exemption may be from time to time renowed for any period not exceoding vue
year.” 5

That, in the definition of ¢ Native Passenger Ship ’ in section two of the
amended Bill, instcad of the words “ sixty passengers * there be read the words

“ thirty passengers.”
That the followine section be added to the Bill as section six :(—

« 6. After section 85 of the said Act, the following soction shall be added as section

39 1—
« 39, Nothing in this Act shall uffuet the provisions of Act XXV of 1850 ¢t prevent the
arercrowding of V'evsels enrvying Nubive Passewgers ow lic Buy

. XXV of 1859.
Saving of Act o of Bengal) 7

The Motion was put and agreed to.

The Hon’ble MB. CaPMaN then moved that the Bill as amended by the
Select Committee, together with the amendments now adcpted, be passed.

The Motion was put and agreed to.

PATTERNS AND DESIGNS BILL.

The Hon’ble MR. STEWART moved that the report of the Select Com-
mittee on the Bill for the protection of Patterns and Designs be taken into
consideration. He said that respecting the principle of the Bill be did not
think he could add anything to what he bad already said. It provided that, in
the case of local inventors of patterns aud designs, they should, on complisnce
with the provisions of the Act. enjoy protection for their inventions for tho
space of thrco years:itho English Acts provided for such protection for various
periods ranging up to three years ; but it was deemed to be more suitable that
the period here should be the uniform ons of three years. The inventors
of pattcrns and designs who had ‘registered their designs in England would
cnjoy in India the -samo rights and privileges as in England, and their
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enjoyment would be enforced in the same way, with this difference that, in
England, certain remedies by way of fines were provided, while here the remedy
would be of a purely civil nature. '

The Bill had the approval of his hon'ble friend, Mr. Stephen, and it might
be satisfactory to the Council to know that Mr. Bullen Bmith also entirely
agreed in the propriety of the Bill. He (Mr, Bullen Smith) had brought the
subject to the notice of the Committee of the Chamber of Commerce, and the
Bill had met with general approval thete. MR. STEWART regarded the Bill as
suitable to she necessities of the times and of commerce, and hoped the Council
would regard it favourably.

His Honour THE LIEUTENANT-GOVERNOR thought the Council were well
aware that, as regards the whole subject of Patents for inventions, there was
a great difference of opinion and if he were willing to allow this Bill to pass,
he by no means committed himself to an opinion in favour of any Patent law.
8till, if Patents and Copy-rights were to be protected by law, there seemed to
him to be no reason why patterns and designs should not have the same privi-
lege accorded to them. No objection appeared to have been taken to the Bill ;
and His HonouR attributed great weight to the opinions of the mercantile
members of the Council, Mr. Bullen Smith and Mr. Stewart. The only poini;,
upon which' he wished to have an opinion was as regards the words in
seotion 4 : “ the same pivil remedies in respect of any infringement thereof
in British India, as those to which he would be entitied in the United King-
dom.” He wished to know whether there was any danger of a cumbrous
chancery procedare being introduced into this country in these matters.

The Hon’ble Me. SBTePHEN did not think that the words to which His
Honour the Lieutenant-Governor referred would alter the form of Pprocedure
prevailing here in the least degree : by * civil remedy ** was simply meant that
fines which were leviable in England should be precluded. The words would
have the effect of enabling a man to obtain a decree to restrain a person from
wrongfully using a pattern or design of which ho was the owner. He thought
that no doubt could be entertained as to the meaning of the provision. The
Bill was likely to be put in force only in rare instances, and in the large com-
"mercial towns in which Englih law was well understood.

As regards the Bill itself, he accepted what had been stated by His
Honour that it did not pledge any one upon the difficult subject of Patents :
the whole object of the Bill was simply to make actionable in India what was
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actionable in England. At prescut, if a person sustained wrong in the matter
of a pattern or design, say in Rangoon, he had to" go for his remody to West-
minster Liall, and the whole cffect of the Bill would be to give a remedy on
the spot. ’

The Motion was put and agrecd to.
The Hon’ble MR. STewART then moverd that the Bill be passed.

The Motion was put and agreed to.
CRIMINAL PROCEDURE BILL.

The Hon'ble MR. 8TEPUEN presented a supplementary report of the Select
Committee on the Bill for regulating the prooedure of tae Courts of Criminal

Judicature not established by Royal Charter.

The Hon’ble Mr. STEPOEN also wmovel that the reports of the Select
Committee on the Bill be taken into consideration. He said :—* My Lord, it
is now about eightecn months since I had the honour of introducing this Bill,
and I need uot repeat what I then stated as to the reasons which rendered its
introduction desirahlc. There is, however, a great deal to be said upon the

provisions of the Bill itself.

«1 need hardly remark that it is one of the most important enactments
which can be brought before this Council. T am not sare that it way not bo
regarded as the most important, perhaps, with the exception of the Pennl
Code, as it is in reality little less than tnc body of law by which the practical
every-day business cf governing this vast empire is carried on by a hody of
men—I mean the district officers—of whom it is difficult to say whether the
smallness of their number in comparison to the incredibie magnitudo of their
dutics, or their success in performing the immense task ontrusted to them,
is most reﬁmrkahlc. The Civil Servioe, cr at all events its most distinguished
members, do not appear to bear any particular love to lawyers. I hope
they will not be affronted if & lawyer takes the opportunity of his last public
appearance in this country to express the profound respect with which they
have impressed him. I have scen much of the most encrgetic sections
of what is commonly regarded as the most energetic nation in tho world ;
but I ncver saw snything to equal the general level of zeal, intelligenco,
public spirit and vigour maintained by the public warvice of this country,
and nothing could give me grenter satisfaction than to be able to helicve that
1 bad in some decrce lightencd their labours and strengtheaed their hands by

42 L. D. 2
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increasing the olearness, simplicity and precision otb the system of rules by
which they are guided in the discharge of their duties.

“Toreturn to the subject of Criminal Procedure. I think that the
present Bill is not adequately described by the name whichit is bears, though
I am not prepared to suggest a better ; butits nature may be easily described.
Of the benefits which England has conferred upon India, the first, and the
most important is the general maintenance of peace and order, and the sup-
pression of crime. Peace and order are ideas so familiar to the inhabitants of
Western Europe, that we are, I think, a little apt to forget that they do not
come by nature, like the sup, the wind and the rain. That, till they have
given birth to the sentiments and institutions which protect them, they are an
artificial state of things which can be maintsined in a country like this only
by élaborate arrangements made beforehand, and by great personal exertion and
resource. This Code contains those arrangements. It is thejinstruments by
‘which the peace and order of the country are secured in detail, as the Army
is the iostrument by which the same object is obtained in gross, and it is
obvious that no decree of care which may be required to keep such an instru-
ment in thorough working order can be regarded as excessive.

“1 may perhaps be allowed to give, in a very few words, the history of the
Code. It has been built up by slow degrees by the labours of successive genera-
tions of legislators ever since legislation first began in this country. The very
earliest Regulations of 1793 provide for the establishment of a system for the
adwinistration of criminal justice. This system was repeatedly altcred, varied
aud re-adjusted, so as to meet the varying wants of the country and to supply
the requiremonts which were shown by experience to exist. The mass of legis-
lation which thus accumulated was very large, and when the Penal Code was
passed in 1860, it was considered a matter of pressing importanceto prepare a
Code of Criminal Procedure as quickly as possible, in order to act as a com-
panion to it. Act XXV of 1861 was the result. It threw together all the
existing law on the subject to which it related, and so consolidated an immense
mass of Regulationsand Acts. I will not say how many, but I think they
were counted by the hundred. Act XXV of 1861 was drawn by men
thoroughly well acquainted with the system with which they were concerned ;
but I am inclined to doubt whether they did not know it rather too well, for
they certainly threw the various provisions together with very little regard to
arrangemewt, and without any geueral plan. Various Acts for the amendment
of the Code beeaze cecessary after it had heen pasced. These were consolidated
by &t VI of 1863, The recult was rather to inzrease than to diminish the
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" confusion which had previously existed. Act VIII of 1869 was not regarded
as a final measure, and a correspondenco on several points connceted with it,
and with the further reform of the system of oriminal procodure, took place
between the Government of India and the Indian Law Commissioners, who
gave their opinion on various matters submitted to thom in ono of their very
Iatest reports. This report was the cause of tho presont Bill. I must now say

what appears to bc nocessary upon its provisions.

“ T wish, in the first placo, to state distinctly my own position with
regard to the Bill. Of course, I am fully responsible for it ; but at the samo
time I must observe that I havc not been so presumptuous or foolish as to
attempt to introduce modifications of my own devising into the working of a
system gradually constructed by the minute carc and vast practical oxpericnce
of many succossive generations of Indian administrators and statesmen. I
have carefully avoided that fault. I have regarded inyself, rather as the
draftsman and secretary of the Committce, by whom all the important working
dctails of the Bill have been sottled, than as its author; and to them, rather
than to me, is duc any merit which may attach to the practical improvemecnts
which I hopo this Eill will be found to have introduced in the administration
of criminal justice, and in the general maintenance of the public security. I
am the more anxious to say this, becanse, when I lust addressed the Counoil on
this subject, I mado various criticisms from the point of view of an English
lawyer on the administration of justice in this country. Ido not wish to retrnot
or to modify wbat I then said. I still fecl that the system of criminal justice
in this country is open to scrious objection, and would admit, in ccurse of time,
of considerable improvoment. I think I could suggest means by which thoso
improvements might be brought about quickly and gradually ; but the task
of the critic differs essentially in my opinion from that of the legislator. The
task of the critic is to form and expross his opinions as pointedly as possible,
in order that they may form the subjeot of public discuscion and gradually
produce whatever cfiect may properly belong to them. The task of the legis-
lator, in refercnce to an existing system like that of Indian Criminel Proce.
dure is much more like that of the editor of a law-book. It is his duty to re-
arrange, to explain what experience has proved to be absenre, to supply defects,
and to make such alterations as harmonize with, and carry out, the leading
idea of the system with which he is concerned. Th~notion that any onc could,
if be would, or that ha ouzhit to wish, if by avy accidsat he hal the power, to
mako a new sct of Luws [or his fellow-creatures ont of his own hand, and with-
ont, refaronce to existing maicrials, is, 0 ay mind, altogether wil and absurd.
TLis T believe to be fruo cverywhere, but it is emphatically nnd peenliarly
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true of India. It is simply impossible to make extensive changes in the
administration of this country suddenly. The reason is obvious, though I think
people in England are apt not unnaturally tooverlook it. It is, that the
number of officers is so small, their duties 8o unremitting, and the nature of
the engagements between them and the Government which employs ihem so.
stringent, that the whole admiunistration would be thrown into confusion by any
change which greatly altered the duties, or involved any serious modification
in the position, of the officers concerned.

“ Being strongly impressed with these views, the Committee on this Bill
unanimously resolved not to interfere materially with the general outline of
the existing system ; but as criticism of a general kind has its place and its im-
portance, as well as legislation, I hava recorded my impressions as to the
administration of justice in India in a Minute, which will be published as a
Selection from the Recorde of Government. I hope it may be of some use in
future legislation, both as a record of the manner in which an English lawyer
‘was impreesed by what he saw in this country, and as 2n account of a system
of a very remarkable character, of which, so far as I am aware, no complete
account exists of modern date and in a popular and easily accessible form.

« 1 will now proceed to go through the Bill submitted to the Council, ‘mak-
ing such general remarks upoun its contents as I feel qualified to make.
Numerous important modifications in the detail of the present system have
been made by the Committee. I am not specially responsible for them. Their
effect, and the reasons for making them, will be stated by my hon’ble friends
and colleagues, and especially by His Honour the Lieutenant-Governor, whose
attendance at the meetings of the Committee has been most assiduous, and

- to whose wide and long experience a very large, perhaps the largest and moat .
important, part of the alterations made in the existing system is due.

“First, with regard to the arrangement of the Bill I may observe that,
though the titleof ‘ Code of Criminal Procedure® has been retained, it does
not adequately describe the scope of the measure. It is a complete body of

. law on three distinct, but closely rolated, subjects—the constitution of the
Criininal Courts, the conduct of criminal proceedings, and the prevention of
crimes by interference beforehand.

“ The first of these subjects is the constituticn of the Criminal Courts. This
Lis distinctly and systematically laid down for the first time in chapters II,
JII and IV, which evable us to repeal a large numbher of Acts and Regulations
through which the subject-matter of the chapters in question is at present
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scattered in the most obscure and fragmentary manner. I need only remind
the Council of the Bengal Sessions Judges Act which was passed last summer,
in order to show the importance of doing this. Till that Aot was passed, the
law upon the subject was scattered through, and had to be inferred from
several Acts and Regulations so clumsily drawr, that it appeared probable,
when the matter came to be carefully examined, that most of the sontences
passed by the Bengal Sessions Judges for a whole generation had been illegal.
This and similar scandals will, I hope, be eflcctually prevented by the prescnt
Bill, which puts the whole matter in a perfectly distinct shape. This,
however, is comparatively speaking a small matter. A far more important
one is this, The Bill de¢fines at onoe, compreliensively, and I hope quite
plainly, two matters of importance about Magistrates, which are at present in
a state of extreme obscurity and confusion.. These are, the powers of Magis-
trates, and their relation to each other. No branch of the law is either more
important, or, as matters stand, more confused. The District Magistrates are,
in fact—though their title would hardly convey the notion to a person uan-
acquainted with the subject—the actual Governors of the country, and there
is no matter on which, according to my observation, the most expericnsed
Indian Administrators have expended so much care and thought, or to which
they attach so much importance, as the definition of their position. It had
come, in the course of time and under the teaching of experience, to be
defined, though in a clumsy and intricate manner; and the Courts of justico
bave been greatly perplexed by the difficulty of deciding what might be done
by Magistrates of the District; what by full-power Magistrates ; and what by
Bubordinate Magistrates of the first or second clzss. The obscurity appesred to
me to arise, as most of the obsourity of law does arise, from the unfounded,
but not by any means unnatural, errar, into which nearly every one falls,
that it is needless to express things which are generally krown, ard that they
may therefore be taken for granted. The result is thzt such expressions as
“the Magistrate,’ ¢ the Magistrate of tho Distriot,’ ¢ full-power Magistrate,
and so forth, are continually used in the existing Acts without any definition
of their powers or of their relations to each other.

“This, T hope, we have vow made a4 clear as it can be made, though a
certain degree of intricacy is inseparable from the subject-matter, and could
not be removed unless the whole of the executive arrangements by which the
government of the country is carricd on wero very deeply modified. The
intricacy arises from the following circumstances :—There are threc separato
points of view in which Magistrates must be regarded. Firs/, thcy have
differcat judicial powers ; secondly, tlicy have different powers in a multitud:

12 L. D. 3
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of miscellaneous matters connected with procedure, and these miscelleneous
powers sre liable to variation in particular cases; and, thirdly, they stand
in various relations to each other. This, no doubt, is intricate; but the
fntricavy could not be substantially lessened unless Government were prepared
to alter the whole organization of the districts, which, of course, is out of the
question. All, therefore, that can be done, is to describe the matter as clearly

and shortly as possible. This task we have attempted in the fonrth chapfer
of the Bill. Its leading features are these, '

“ As regards their judicial powers, Magistrates are divided into three
olasses according to the maxizum sentences which they can pass:—First
Class Magistrates can sentence up to two years’ imprisonment, and 1,000 rupees
fine ; Second Class Magistrates up to six months, and 200 rupees fine ; Third «
Class Magistrates up to one month, and 50 rupees fine. '

¢ Their miscellaneous powers are thirty-seten in number, and these are
speoified in section 21. In seotions 20 to 30, both inclusive, we specify the
powers which may be exercised by all Magistrates as such ; those which may
. be exercised by Magistrates of the second and first class, and those which may
be exercised by Magistrates in charge of & Division of a District as such. We
also specify the powers with which these various classes of Magistrates may ,

be invested, either by the Magistrate of the District, or by the Local Govern-

ment. \

“ We next proceed to consider the Magistrates in their relation to the dis-
trict in which they are quartered, and here we lay down distinctly (I think for
the first time) that there shall be, in every District, a Magistrate of the
District, to whom all other Magistrates in the District shal! be subordinate ;
and that the Local Government may divide Districts ioto Divisions, and put
Subordinate Magistrates of certain grades in charge of them.

“1I thiok it will be found that the provisions of the Bill throw these vari-

ous matters into as clear and precise a shape as the nature of the case admits
of.

“ Having provided for the Judges and Magistrates, we pass to the subject
of public prosecutors. My own personal opiaion is, that it would be desirable
to separate, rather more clearly than they are separated at present, the func-
tions of Magistrates and public prosesutors, and I should have liked to see the
scctions so drawn as to enable the public prosccutor to command the assistance
of the Police in getting upa case fortrial. The Committee were, however, of a
diffcrent opinion, and considered that the public prosecutor ought to be merely
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an advocate for the prosecution, They are, of course, much more likely to be
right than I am; but I hope that the sections as settled will at all events
make it cluar that a criminal trial in this country is not like a civil' section ;
that the complainant is only a witress; and that if he does conduct the
prosecution, he does so only by the permission of the Court. In passing from
this subject I wish to repeat and to record my personal regret that the Bill
does mot provide more dittinotly for it. The discussions upon it have made
me aware of the fact, thata difference of opinion, which no doubt extends
very deep, exists as to the position of District Magistrates. The extremo view
ou the one side is, that the Magistrate of District should be a sort of king,
who should govern his distriot from bottom to top and from beginning to
end, hunting up criminals, trying and punishing them in minor cases, and
handing them on for punishment to the Sessions Judge in other cases. The
extreme vicw on the other side is, that the Magistrate should sit still and hear
the witnesses brought before him by others; and this difference of opinion
reflects itself in a manner which is obvious enough upon the question about

public prosecutors.

“ We deal next with what an English lawycr would call the law of venue
—the law as to the place where a trial should be held. The existing Act
copies the English law on this subject, and, in particular, re-produces the bald
exceptions to a vague rule which are characterististic of it. 'We have
attempted in this chapter to state the principles on which these exocptions
dep-nd, and have turned the exceptions themsolves into iliustrations. Wo have
also jnserted a provision which, unless I am much mistaken, will cffectually
prevent the undergrowth of cases upon this matter, which has disfigured
English law. Wo propose that, unless it appear that actual injustice rcsulted
from holding the trial in a wrong piace, no effcct at all shall follow from it.

“ The last of the preliminary topics with which we propose to deal is one
which has caused some discussion and attention. It relates to the subject of
criminal jurisdiction over European British subjects. The proposals of the
Committee upon this subject have been before the public for a considerable
time, and I think I am entitled to say that, on the whole, they have been
very favourably received. I see, from the amendments put upon the paper,
that two at loast of the members ol Couuncil who were not members of the
Committee, my hon'ble friend Mr. Ellis and II,is Excr.:llencj tie Commander.
in-Chief, object to what we propose. My hon’ble frwnc}, Mr. Ellis, thinks
that, in requiring tho Judges and Magistrates by whom }““_""I"'ﬂ"s are tried to
be themselves Europeans, wo concede too mucl.x tu tha feclings of Europeans,
My hon'ble friend, the Communder-in-Cbicf, thinks that, in empowering first
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class Magistrates, being also Europeans and Justices of the Peace, to' inflict
upon them three months’ imprisonment, we make too great a concession to
the opposite view of the subject.

« My Lord, I cannot undertake to justify upon prineiple the terms of &
eompromise. A compromise must be, essentially, a matter of more or less
\ give-and-take, and this measure is not the less a compromise, because we
have been ebliged to suggest its terms without actually consulting the
parties or their representatives. I need not remind your Lordship aad the
Oouncil of the extreme warmth of feeling which discussions upon a measure:
of this nature excited at no very distant date ; nor need I insist on the great.
importance to the Government of this country of the existence of harmony
betwveen the Government and the general European population. I think L
am entitled {o say that the munner in which our proposals, made six weeks
ago or more, have been received by the public in general, proves that they
were not made injudiciously, and I should be sorry, after putting forward these
proposals for the express purpose of obtaining an expression of public opinion
upon them, and after obtaining what I am entitled to describe as a favourable
expression of opinion, to make any material alterations in them at a time when:
the public views on the subject can hardly be collected. As to the particular
proposals made, I shall reserve what I have to say about them till my hon’ble
friends bring forward their amendments. Thus much I think I may say in
general, and particularly by way of answer to a petition which has been received
from certain persons at Bombay, declaring that the maintenance of any distine-
tion at ull between Europeans and Natives in this matler is a great injustice,
and contrary to the principles on which the British Government ought to rule.
I cannot thisk so: I do not wish to say anything offensive to any one; but
I must speak plainly on this matter. In countries situated as most European
countries are, it is no doubt desirable that there should be no personal laws ;
but in India it is otherwise. Personal, a8 proposed to territorial, laws prevail
here on all sorts of subjects, and their maiotenance is claimed with the utmoet
pertinacity by those who are subject to them. The Muhammadan has his
personal law. The Hindu has his personal law. Women who, according to
- the custom of the country, ought not to appear in Court, are excused
from appearing in Court. Natives of rank and influence enjoy, in many
cases, privileges which stand on pracisely the same principle; and are
English people to be told that, whilst it is their duty to respect all
these laws sorupulously, they are to claim nothing for themselves? that
whilst English Courts are to respect, and even to enforce, a variety of laws
which are thoroughly repugnant to all the strongest convictions of
Englishmen, Englishmen who scttle in this country are to surrender privi-
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ledges to-which, rightly or otherwise, they attach the highest possible impor--
tance ? I can see no ground or reason for such a contention. I think there
is no country in the world, and no race of men in the world, from whom a
claim for absolute identity of law for persons of all raors and all habits comes

with so bad a grace as from the natves of this  country, filled as it is with

every distinetion with race, caste and religion can create, and passionately

tenacious as are its inhabitants of such distinctions.

“JIt may be replied that to use this argument is to desert the characteristid
principles of English government, and to make a point against an antagonist
by surrendering what we ourselves believe. My answer is that the general
principle that ;all persons shonld be subject to the same laws is subject
to wide exceptions, one of which covers this case. It is obvious: enough;
but possibly the best way of stating it will be to show how it applies to the
particular matter before us. The English people established by military force
a regular system of government, and, in particular, a regular system for the
administration of justice, in this country, in the place of downright anarchy.
The system for administering justice was, and is beyond all question, infinitely
better than any system which the English people found here ; bat it neitheris
nor can be, the English system. It must of necessity differ from it in its
chbaracteristio features ; and although I am not one of those who blindly admiro
the English system of criminal justice, I say that, if Boglish people in India
like it, which they notoriously do, they have a perfect right to bave it. I can-
not see how the mere fact that a man bas, at great expense and trouble, pro-
vided the people who live on his estate with drinking water, of which under
previous landlords, they never had enough, is to prevent him from keeping a
cellar of wine for his own drinking ; and even if I thouzht water better for

his health than wine, it would be for him to-judge.

“There is, no doubt, one way in which the present system is a great and
real griovance to the Natives. It extends practical impunity to English
wrongdoers, I think, however, that the provisions of the Bill effoctually dispose
of this, for they will. subject every European in the country to an effcctive
criminal jurisdiction, able to infliot prompt and severe punishment upon him
for any offence which he may have committed.

“I may just notice the provisions of sections 81 and 82 of the subj.ct of the
writ of habeas corpus. The matter is at present in the greatcst confusion, ns
any one may see for himself by reasding the arguments on the subjcct whick
took place in tbe case of the Wabdbf convict Amfr Khdn. I will not detain the-
Council with a legal argument; but I think it is exccedingly doubtful whether

42 L..D. h
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the writ of habeds corpus’ Would issue, as matters now stand, to ‘bring-upa
European unlawfully detained in oustody in ‘the Mofussil, and I think it
prétty clear that it would not lie to bring up a Native unlawfally: 'dem?ed
by a Native in the Mofussil. "Into the minor ramification of the gubject
‘I noed nat enter. ' The seotions in the Bill make the matter clear.” An order
.e’quivalm't to & writ of Aabeas corpus ad subjiciendum may be issued in respect
of Buropean British subjects throughout the whole of India. -The writ of
haheas corpus itself will continue to be issued, as at present, in the Pregidency
towns, but nowhere else. ‘

« It must not be supposed that personal liberty is at all unprotected in the
Mofussil. Wrongful restraint (which is very widely defined) is an offence
against the Penal Code. 'And a person subjected to wrongful restraint can
always prosure his release by presenting a petition to any Magistrate for a
summons or warrant against the person who wrongfully restrains him and by
procuring himself to be summoned as a witness. These remarks exhaust all
that I have {o say on the general part of the Bill.

“] shall pass more rapidly over its detailed provisions, leaving it to my
hon'ble friends and collesgues to state to the. Council the grounds of such of
the amendments a8 may appear to deserve special notice.

“ Upon the question of arrangement I m ay observe, that Part III, which
immediately follows the general provisions already described, deals with the
very earliest stage of criminal proceedings—that which is left in the hands of
the Polioce. This is stated in the existing Code in a confused manner, and it is
by no means easy for the reader of it to draw the line between the functions of
the Police and those of the Magistrate. The present arrangement, I hope
will make this quite clesr. In certain cases, the Police may arrest without
warrant. In those,and in certain other specified cases, they may collect evi-
dence, and, in order to enable them to do so, it is necessary to arm them with
the power of asking questions and requiring answers. 'No wery material
alteration in the present system is suggested. I would remark that there
. may be some degree of awkwardness in leaving the organigation of the Police
to be provided for by Act V of 1861 and other corresponding Acts which
apply to different provinces, and in preseribing the most important of their
powers and duties in this Act. No doubt the Code would be more complete
if it contained the Police Acts; but there are two difficulties in the way which
have prevented this arrangement. The first is, that the subject of Police
organization is just one of those with which the local legislatures ought
to deal. The second is, that very great differences of opinion exist on the



CBIMINAL PROCEDURE. 401

-subject, with which we are not in a position to deal in reference to the pre-
sent Bill.

“ On the fourth part of the Bill I need make no remark, nor have I much
to say on the provisions of the fifth pert, which relates to enquiries and trials,
I have however one or two remarks to make upon it. Chapter XVIII
contains a most important innovation upon the existing practice, and one
which I hope will prove very valuable. It enables the Magistrate of the
District and other first class Magistrates, if authorized by the Local Govern-
ment, to try certain common and simple offences in a summary way, with-
out the elaborate record of evidence which is required under the present law.
This is substantially the procedure now followed by English Courts of Petty
Bession, and by the Police Magistrates in the presidency towns. As far as
1y opinion goes, I look upon this chapter with great satisfaction, but T am
not entitled to any credit which may attach to its introduction into this Bill.
It was suggested by others, who will, I have no deubt, explain its provisions

more fully.

“ On the chapter (XIX) which relates to trials, I may make a few obser-
wations. It embodies the law upon the subject. of juries, in which we have
made several important alterations. ~'We propose that, if the Judge differs
from the jury, he may refor the case for the opinion of the High Court. We
also proposed that the High Court in the exercise of its powers of revision
may, if it thinks fit, set aside the verdiot of ajury if the Judge has mis-
directed them. In other respects we have not altered the existing law.

«T am aware that some of my hon’ble colleagues think that we have
changed the spirit of the whole system so much by these alterations, that it
would have been better to sweep it away altogether. I cannot myself think
so. I certainly should not have suggested the introduction of the jury eystem
into India, if I had not found it here, and I cannot say that the opinions
given.of it by those who have had experience of its working are at all
favourable. They were not, however, so altogether unfavourable as to induce
«us to take the step of recommending its total abolition. In giving the Judge
power to refer to the High Court cases in which he differs from the jury, we
have no doubt made a considcrable alteration upon English precedents. Bat
the alteration if adopted will be entirely in harmony with the whole spirit of
Indian criminal procedure, the very essence of which is control and supervie
sion by one set of Courts over another. We do not, of course, mean that the
Judge should act in this manner in cvery case 10 whi?h he has doubts as to
the propricty of a verdict or even in thoso cases in which he fecls that, if he
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Had 'been a juror; he would not have returned thesame verdiot.. Our intens-
tion is, that he should exercise the power in question in those cases only in
which it is necessary to do so in order to prevent a manifest failure of justice ;:
and having regard to thie sttong motive which the Judge always has for avoid-
ing all future trouble by accepting the view' taken by a-jury, I think there
is little reason fo fear. that the power will'be abused.

*“ As to the- power of‘ the High Court' to revise the verdiot of a jury-
which has been misdirected, it is nothing more than what the Court.for Crown .
Cases Reserved does in England, in case of a misdirection which leads to a.
oconviction. Why the same- course ghould not be taken in case of a misdirec~
tion which leads to an acquittal, I cannot conceive. ¢

“ As to the chapter -on Appeals, the only alterations which. we have made -
are that, in certain carefully selected cases, we permit an appeal against-an
acquittal, and that. we allow the ‘Appellate Court to- enhance sentences passed
if it considers them insufficient, This alteration is one of those which I
will leave it to my hon’ble friends to explain and justify.

“T need notice- nothing more in the Bill till I come to Part X, which
treats of the charge, judgment and sentence, or what an English lawyer would
call the system of criminal pleading. Far chapter XXXIII, which relates to-
the subject of charges, I am peculiarly responsible. The chapter was drawn.
by me with the view of making as clear and plain- as I could a. matter which,
in England, has given rise- to aun inordinate amount of quibbling and ohica~
nery. I hope that the sections drawn by me and accepted by the Committee -
will make it almost, if not quite, impossible that any failure of justice should
ever take place in this country by resson of uny defect in a charge ; for, under
these sections, . the worst- that can happen is, that the. Gourt way think that
the prisoner has been misled, and that he ought to have a new-trial. .

“ The only remaining matter contained in-the Bill which I need mention
speoially is chapter XXXVT, the first chapter of Part XI, whicb relates to the
preventive jurisdiction of Magistrates. This chapter sets out in plain terms what
is now the law (as I believe, though it is nowhere written down) as to the dis-
persion of unlawful assemblies by military force. It has often appeared to
me to be a great hardship on wilitary men that there should be no express
written law laying down in precise terms their duty in relation to the dispersion
of unlawful assemblies. The Queen’s Regulations contain provisions on the
subject ; but they are not law ; at least they have not, as regards Civil Conrts in
England, jhe force of law. Various celebrated judgments have laid down the prins

.
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cipies of the matter very clearly, but wilitary officers can hardly bo expected
to be acquainted with the Law Reports. The results of the want of clear pre-
cise know'edge on this subject have often been deplorable. Thus, for instance,
in the Gordon riots in 1780, London was at the meroy of a mob for two days,
because no one chose to give orders or take responsibility as to the employment
of the military. As the Bristol riots, fifty years later, a great part of the town
‘was burnt to the ground, because an officer in command of a dragoon regiment
did not know that it was his duty to order his men to charge when the town
was burning, and there was no Magistrate to give him orders, and I have been
told of several instances in which similar evils have occurred in India. In
order to show that what is enacted in this Bill is no invention of mine, but
merely a statement, with but very slight additions, of the law on this import-
ant subject which has long existed in England, I will, with your Lord-
ship’s permission, read the statement of the law made by Lord Chief Justice
Tindal in his charge to the Grand Juri of Bristol at a 8pecial Commission

held in 1832 after the riots :—

¢ By the common law, every private person may lawfully endeavour, of his own aatbority,
and without any warrant or sanction of the Magistrate, to suppress a riot by every means in
his power. He may disperse, or assist in diepersing, those who are asssmbled ; he may stay
those who are engaged in it from execnting their purpose ; he may stop and prevent otbers
whom he shall see coming ap from joining the rest ; and not only has he the authority, but
it is kés bounden duty as a good subjeot of the King, to perform this ¢hc nsmost or’ Ais alsusty.
1IF the riot be general and dangerous, he may arm himself against the evil-doers to keep the

peace.

‘It would undoubtedly be more prudent to attend and be assistant to the justices,
sheriffs, or other ministers of the King in doing this, for the prescnce and authority of the
Magistrate would restrain the prooeeding to such extremities until the danger were sufficient-
ly immediate, or until some felony was either committed, or could not be prevented without
recourse to arms; and, at sll events, the assistance given by men who act in subordination
and coneert with the civil Magistrate, will be more effectusl to attain the object proposed,
than auy efforts, however well intended, of separated and disuuited individuals. But if
the occasion demands immediate action, and Do opportunity is given for procurring the
advice or sanction of the Magistrate, it is the duty of every subject to sot for himself and
upon bis own responsibility in suppressing a riotous and turultuous assombly ; and be may he
ageured that, whatever is honestly done by bim in the exocution of that ohject, will be sup-
ported and justitied by the common law. The law acknowlcdges‘ vo distinction in this
respect between the soldier and the private individual. Tbe soldier is still a citizen, lyiug
ander the same obligation, and invested with the uaiue suthority to prescrve the peace of the
King, as aoy other subjact. If the one is bound to attend the call of the civil Magistrate, xo
is the other ; if the one may interfore fur that purposc when the occasion demauds it, without,
the requisition of the Mugistrate, so may the oticr too ; if the one may ciuploy arwmns for that

42 L. D. ?
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purpc;lo, when arms are necessary, the soldier may do the same.. Undoubtedly, the same ex-
ercise of discretion which requires the private subject to act in' sabordination to and in sid of
the Magistrate, rather than upon his own suthority, before recourse is bad to arms, ought “to
operate in a stronger degres with s military force. But where the danger is - pressing and
immediate, where a felony bas actually been committed, or cannot otherwise be prevented,
and from the cirournstances of the case no opportunity is offered’ of obtaining a requisition-
from the proper authority, the military snbjects of the King not only may, but are bound to
do their utmost, of their own authorities, to prevent the perpretration of outrage, to put down
riot and tumult, and to preserve the lives snd property of the people. Still further, by the
eommon law, not only is each private subject bound to-exert himself to the utmost, but
evary sheriff, constable, and other peace officer is ealled upon to doall that in them lies for
the supression of the riot, and each has authority to command all other subjects of the King
to assist them in that undertaking. By an early Statute (13. H. IV, cap. 7), any two justices,
with the sheriff or under-sheriff of the country, may come with the power of the country,
if need be, to arrest any rioters, and shall arrest them ; and' they have power to record that
which they see done in their presence against the law ; by which record the offenders shall
be convicted, and may afterwards be brought to punishment. And here I must distinctly
observe, that st és wot left to the choice or will of the subject, as some have erroneously sup-
posed, to attend or not ¢o the call of the Mugisirale, as they think proper, but every man s
bound, when called upow, under pain of fine and imprisonment, to yesld a ready and implicit
obedience to the call of the BMagistrate, and 0 do Ais wiimost ¢n assisting Kim Lo swppress any
tumultuons assembly.’

“ The only point on which we have—I will not say altered, but somewhat
amplified—the law of England, is in reference to the responsibility of soldiers
for acts done in dispersing unlawful assemblies. The English law upon this
point is somewhat indefinite, and it is by no means clear that, if a Magistrate
calls upon an officer to disperse an assembly, and if the officer orders his troops
to fire, and if the troops do fire, and if the Magistrate is mistaken in the view
which he takes of the requirements of his case, that his orders protect the
officer, or that the officer’s orders protect the soldier. Military then may thus
be placed between two conflicting authorities. The soldier may be liable to be
tried by Court Martial for disobeying orders if he does not fire,and to be tried
at the Assizes for murder if he does. I will not now go-into the legal aspects
of the matter ; but it is by no means clear that, according to the law of England,
the actual necessity for the order, as distinguished from the order itself, is not
the condition of the legality of an order to attack a mob by military force. This,
no doubt, arose from the extreme jealousy with which English lawyers have
always regarded the interference of soldiersin civil matters, and this jealousy
is to be explained by historical causes which happily do not exist in this country,
I think I need hardly insist upon the monstrous injustice of the rule itself, if
auch it is. What possible means have subordinate officers or private sqldiers .
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of knowing whether it is or is not necessary to djsperse a particular assembly,
or Lo use more or less force for that purpose ? To make a common soldier a
murderer for shosting people whom he is ordered to shoot, because a jury
afterwards thinks that it was not necessary that they should be shot, seems to
me as absurd as to say that every oue who deals in any way with stolen goods
is to be treated as a receiver whether he knew they were stolen or not. It
will, I trust, be made perfectly olear by the provisions of this Bill that
no one commits a crime by any act done by him in good faith for keeping
the peace. Section 483 protects the Magistrate who orders an assembly to
be dispersed by military force, if he regards the measure as neoessary to the
public security on reasonable grounds and in good faith. Sections 484 and
485 make it the duty of the officer in command to obey the Magistrate’s
requisition, and whilst they put upon him the responsibility, which he clearly
ought to bear, of deciding on the manner in which the requisition is to be
carried out, and of doing as little injury to person and property as is consistent
with carrying it out effectually, they protect him from all responsibility for
the order itself. In the same spirit, section 486 protects every inferior officer
and soldier for every act done in obedience to any order which he was bound
to obey by the Mutiny Act or the Indian Articles of War.

“ We also propose that prosecutions for excess ir acts done under these
sections should not be permitted without sanction from the Local Government.
My own personal experience bas led me to feel, perhaps moreldeeply than
most other persons the necessity for such a provision as this, and has impressed
me with the evils which may arise from the defective state of the law,
which leaves it in the option of private persons to carry on a series of pro-
ceedings, under no public check whatever, which might break a man’s heart
when he is perfectly innocent. I can imagine cases in which a man who had
only done his duty might be baited to death by one prosecution after another,
for murder, hurt, mischief and the like, nor do I see how the Government
could protect him in the ahsence of this provision. I do not know that.
such cases have as yet occurred, but nothing is more likely than, their occur-
rence, as Native lawyers become familiarised with English Law, unlcss wa

provide for the matter beforeband.

“ The principle of sanction is well established in Indian Law and is of

great value, and this appears to me to be just the sort of case to which it

ought to be applicd.
“ These my Lord, are the remarks I have to make on the Bill as published
in the Gazette. 1 mow turn to the supplementary rcport, which suggests »
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very'large number of minor amendments.. Our.objeot in publishing the - Bill
in the Gazette for nearly a month before we laid it before the Oouncil, was to
obtain as much detailed criticism on it as we possibly could: This supplemea-
tary report is the result. It consists principally, indeed almost entirely, of
slight additions made to partioular sectiors, for the purpose of clearing up
points on which the High Courts had found it necessary to pass decisions. It
would be idle to ask the Council to discuss them in detail. A few days ago,
the Committee on the Bill held a final meeting, in which every one of them
(except & fow which were suggested and assented to afterwards) was discussed
with minute care. We agreed nupon the report which I now submit to the
Oouncil, and I ask your Lordship and the Council to accept it. It involves
few, if any, alterations of principle, though, I believe, it will add immensely
to the value of the Bill, by settling nearly every question which has been
shown by experience to be capable of being raised upon it. Though I do not
propoee to discuss the subject in detail, I should like to make a few observa-
tions mpon it. I think that it represents very fairly the amount of needless
intricacy in which the law of this country is involved by the system of law-
reporting whioh unhappily prevails bere. And I would most earnestly direct
the attention, both of the Government and of the public, to the evils which
arise from it. I have tried to devise means for its mitigation, and I have
made some remarks upon the subject in the Minute recorded by me, to which
I bave already alluded, and which will be published in a few days. On the
present oocasion, I will simply specify the evil of which I complain. All the
High Courts and the Chief Court of the Panjib have their decisions reported,
and the expense of reporting thom is borne, io a very great extent, by Govern-
ment, which pays the reporters’ salaries and subscribes very largely towards
the reports. I will give a few fllustrations of their character. The Bengal
Law Reports for 1863, 1869, 1870 and 187] fill six enormous volumes, and
will, I suppose, fill seven, when the reports for 1871 are completed. The first
instalment of the reports for 1871 is a volume of 1,000 pages. As if this was
not enough, a little book, called Surtherland’s Weekly Reporter, is published,
which consists principally of prints of all the judgments delivered by
all the Benches into which the High Court is divided, as well as those
which are delivered in its original jurisdiction. It appears to me that if
it were the intention of Government to enervate the administration of
justice, to make the appreciation of legal principles impossible, and to foster
all the weaknesses which are usually said to be characteristic of the
Native iatellect, they could not spend their money better than by
cncouraging a system like this. I do not believe that one case in twenty
of those which are roported is at all worth reporting ; and when we
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think what the High Courts are, it seems to me little less than monstrous to
make every division bench into a little legislature, which is to be continually
occupied in making binding precedents, with all of which every Court and
Magistrate in the country is bound to be acquainted. Careful reports of great
cases are perhaps the most instruotive kind of legal literature ; but I know
nothing which so completely enervates the mind, and preventsit from regard-
ing law as a whole, or as depending upon any principles at all, as the habit of
continually dwelling upon and referring to minute decisions upon every petty
question which occurs. It is this enormous growth of case-law which justifies
so far as they can be justified, the attacks so often made upon lawyers, and it
does appear to me that no legal reform could possibly be so important as its
reduction to reasonable dimensions. I have madedefinite and specific pro-
posals on the subject in the Minute to which I refer. I confine myself at, pre-
sent to the remark, that I believe that the Government of India is at present
spending considerable sums of money every year in impairing the efficiency and
wasting the time of every judicial officer in the country. I hope that this Bill
will be found to have stopped a good many of the holes which bave been
detected in this Code, and to have superseded an immense number of the
cases which have been decided on. However, the impression made upon my
mind by going through large numbers of them was not, I must confess, by
any means favourable. The great mass of them ought never to have been

reported at all.

“This concludes what I have to say on the Bill which I now ack the
Council to take into consideration ; but tbere is one otber subject to which I
must refer before T end my speech. I obtained leave some time ago to intro-
duce a Bill for assimilating the Criminal Procedure of the High Court on
the original side to that of the other Courts. A Bill had been prepnred with
that object in the Legislative Department; but I think its form might be
considerably improved ; and as I do not wish to introduce an imperfect
measure, I will content myself with saying how, in my opinion, such a

measure ought to be drawn.

“ It might begin by providing that, in the presidency towns, there should bo
two grades of Criminal Courts, the Courts of the Police Magistratcs, and the
High Court acting as a Court of Session. The Policc Magistrates might b
exf)reasly empowered to hear the cases which they now hear, according to the
procedure laid down in chapter XVIII on summary trials. In appeslabic
cases, the limit of appeal being fixed sowcwhat higher than in the Mlolussil,

they might take a note of the substacce of the evidence in English, and the
42 L. D. ¢
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appeals might lie, if an additional Police Magistrate were appointed, to a full

“bench of Magistrates, with power to refer questions to the High Court. 1f no
addition is made to the number of Police Magistrates the appeals might go direct
to the High Oourt, which again would find its sessions business diminished if
the Magistrates had the same powers as in the Mofussil. Committals to the
High Court might be made as at present. The High Courtshould be declared
to be a Court of Session for the trial of such cases;; but it should be provided
that the chapter of the Code relating to recording evidence should not apply
to the Judges of the High Oourt. They should try with a jury of twelve, who
should be constituted as at present, and should give a unanimous verdict. The
power to reserve cases for the full Court should be maintained as at prsent.
In other respeots, the Code of Criminal Procedure might apply. The differ-
ence between the Code and the present practice is small. The power of
questioning the accused is the principle point of difference, so far as I know,
and that is, I think, an undeniable improvement. Beveral experimental
provisions, which in practice have been dead-letters, might, I think, be
repealed. They will be found in Act XXIV of 1866, which was intended to
set on foot a system of circuits. No High Court Judge ever has gone in
cireuit in the Mofussil, at least in Bengal, and I do not myself see what good

_ he would do if he did. There are some provisions relating to the Chief Court
of the Panjib to which similar observations apply.

“ These are the remarks which occur to me upon this measure, but I
cannot conclude without publicly expressing my thanks and the thanks
of the Committee to my friends, Mr. Cunuingham, the Secretary, and Captain
Newbery, who was put upon special duty to assist us in the preparation of
tbe Bill. It is difficult to exaggerate the minute and anxious labour which
they have bestowed upon the Bill, and I wish to add that Captain Newbery
put at the disposal of the Committee a complete collection of rulings which he
had complied with a view to a new edition of the present Code. I hope that
he has been, to a considerable degree, successful in destroying the value of his

own work, or rather, in putting it into a shape in which its value will be per-
* manent and general.”

His Honour THE LIEUTENANT-GOVERNOR said that the subjeot of this Bill
had been treated so fully, and the principles upon which the Committee had
dcliberated and discussed the measure had been so clearly explained by the
Ton'ble Member in charge of the Bill, that it would not be unnecessary for
him to say much upon the subject.. But inasmuch as he had taken a part
in the dcliberations of the Committee, he should not allow this important mea-
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sure to pass wholly in silence. The criminal law was, as the Hon’ble Mem-
ber had said, a law of overwhelming importance in this country ; he meant
not only the law for the administration of criminal justice, but the exeoutive
administration as oarried on through the Magistrates. The prevailing ideas
on the subject of criminal law had been somewhat affected by the English
law ; and the departures from the rules of the English law which the Com-
mittee recommended were founded on this groand, that many of the prominent
parts of the English law werc hased on political considerations, the object of
those familiar rules of criminal law being not to bring the criminal to justice,
but to protect the people from a tyrannical Government, and the functions of
juries of the people having been for many centuries principally directed to the
protection of the interests of the people. Not only were those provisions now
unnecessary in England, but they were especially out of place in a country
where it was not pretended that tho subject enjoyed that liberty which was
the birth-right of an Englishman ; and it was not intended to introduce rules
into the criminal law which were designed with the object of securing the
liberties of the people. That being so, His HoNour thought they might fair.
ly get rid of some of the rules the ohject of which was to secure for the people
that jealous protection which the English law gave to the accused. It seemed
to him that they were not bound to protect the criminal according to any code
of fair play, but that their ohject should be to get at the truth, and anything
which would tend to elicit the truth was regarded by the Committee to be
desirable for the interests of the accused if he was innocent, for those of the
public if he was guilty. That being so, he would say that be had no sympa-
thy whatever of some of those things which his hon’ble friend Mr. Stephen had
called superstitions. For instance, His HoNour did not see why they should
not get a man to criminate himself if they could ; why they should not do all
which they could to get the truth from him; why they should not cross-
question him, and adopt every other means, short of absolute torture, to get
at the truth. They had already done a good deal in the direction of clearing
away English prejudices, and the Committee proposed to make further conces-
sions to common sense in the present Bill. His HoNour thought it right to
say that, in his opinion, the Code of Criminal Procedure 8s now existing was
an admirable Code ; he thought that the country was under great obligations
to the framers of that Code; he had long administered that Oode, and thought
that it was one of the best Codes of Criminal Procedure that had ever been
cnacted. On the other band, be had no doubt that the framers of that Code
would be the first to admit that, after ten or twelve years, the time had
arrived when the Council might fairly rcconsider its provisions; and the
action of the Committee upon the Bill had amounted to this, that they had
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ré-arringed- and reconsidered and amended its provisions; but no more: the
Bill was simply an amendation of the existing Code, which they acknowledged
to be a very valuable peace of legislation.

Then, as to the details of the Bill, some people might think that some of
the amendments adopted by the Committee were not of such a nature as to
be interesting to the general public ; but they were of very great importance
nevertheless. Some of the amendments were in the direction of securing the
efficiency of the executive. The administration of the criminal law was en-
trusted to the executive officers of the Government, and if they were over-
burthened by a cumbrous procedure, they would have no time to attend to
their multifarious daties. The tendency hitherto had been to overburthen
these executive officers with too heavy a record of judicial'work. The result
bad been, to some extent, to tie our officers to their desks, so that they had
not been able to perform their executive duties as efficiently as they should.
A great deal, then, that had been done by the Committee, had been done to
lighten the labour of the Magistrates. He thought that the course of justice
usually was this, that first, in early times, there was very little law ; that, in
the next stage, there was an excess of law and of writing ; that it had been so
in India there was no doubt. Then, as our Magistrates and Judges became
more efficient, we could, to some extent, relax the rules of written procedure
and record, and lighten the labours of the Magistrate. That appeared to be
the course which the Committee took in the revision of the Code. You ~
must, to & certain extent, place confidence in your officers. His HoNouUR’s.
wish had been, to some extent, to go further; hut the Committee had pro-
posed to go & long way in that direction. They proposed that a very large
class of petty cases should be recorded in & more summary manner than the
way in which they were now recorded, and they hoped that in this way they
might bit that bappy medium in which there should be a record sufficient
for the purposes of justice, but not so long as to overburthen our officers in
keeping it. He hoped that, when the next revision of the Code might take

] place, the labours of the Magistrates might be still further lightened.

His HoNour would ooly make one or two further observations with regard
to certain points noticed by the Hon’ble Member in charge of the Bill. The
first of those subjacts was the subject of the appointment of pnblié prosecutors.
Hi1s HoNOUR would express his entire and absolute concurrence with his hon’ble
friend in the opinion that the prosecution of a criminal in any serious case
should not be looked upon in any degree as a suit between man and man
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but should be treated as a public matter, and that whother there should be a
prosecution or no prosecution, should be a subject for the consideration of a

public servant appointed for the purpose. His HoNouR's opinion was, that
the provisions on this subject which were introduced in the Bill were very

beneficial, and he hoped the Council would pass them. .

Another subject to which he would draw the attention of the Council
was the difficolt subject of juries. It was His IIoNoUR'S opinion that, in
this country, juries framed oo an English model were not altogethor beneficial
instruments in the administration of criminal justioe; at the same time he
had not been willing to abandon the jury system altogether, because,
although he did not think that trial by jury was an unmixed good, he
believed that the system had a great effect in the political education of the
people. It was a very great object to induce the Natives of the country to
take a part in self-government and in the administration of justice, and it
was in that respect only that he regarded tho maintenancs of the jury system
in criminal trials to be of some value. At the same time, he felt that the
jury system was less fitted for criminal trials than to some trials of a civil
nature : he should be glad to dispense with the jury system in oriminal trials,
if there could be introduced something in the shape of trial by jury in civil
cases. The Courts at present laboured under great difficalties in the determin-
ation of civil cases ; it was in many cases a most difficult matter for them to
arrive at the truth. He looked upon a panchiyat somewbat in the light of a
jury without the superstitious number of twelve ; and he hoped that, if they
dispensed with jurics in oriminal trials, they should bo able to introduce

somcthing like the jury system in regard to civil cases.

The Hon’ble Member in charge of the Bill had expressed a scintilla of
doubt with regard to the propriety of peraitting a Court of appeal toenhance
the puniskment awarded toacriminal. Tt seemed to His HoNour that, after all
the eminent services which his hon’ble friend had rendered in the improvement
of the administration of justice in this country, the doubt to which he hnd
given expression showed as it wero the slightest possible taint of the Engli<h-
lawyer prejudice still hanging about bhim, although be was generally so free
from snything of that kind. It appeared to His Hoxot;n that, where we
afforded the greatest facilities for an appeal to the superior tribunals, the
superior tribunal to whom tho criminal appealed should have the power to
decide what was the proper punishment for the offence ; and if that t:ibunal
considered that the punishment that had been awarded was inadoquate, it
should be in its power to award aa enbanced puui-hment. More than that,

4L D 7
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. it appeared to him that there was a practical necessity for such a provision. .
Our law a8 to criminal appeals was the most liberal law in the world: there was
no law that was so liberal as to allow a person to say to his jailor, “ I wish te
appeal,” and the jailor was bound to send the appeal on to the Judge without"
expense or trouble to the appellant. The result of such a law was that the
prisoner could lose nothing by his appeal, and might possibly gain something,
and the oonsequence of such a state of things was that, in some districts, there
was no such thing as a case that had not been appealed. Hys HoNQUR said
that that was carrying matters to an undegirable extreme, and he thought
that it was oply fair that, if a man chose to appeal, he should run the risk of
his sentence being enhanced by the Appellate Court if it was inadequate.

The Hon’ble Member in charge of the Bill went at very considerable
Jength into the subject of chapter XI of the Code, which provided forthe
dispersion of unlawful assemblies, and attributed to those provisions, perhaps,
somewhat greater importance than His HoNouk would aftribute to them,
Happily, unlawful assemblies requiring military force for their dispersjon in
this country, were of extremely rare ocourrence. His HONOUR’s experience
was Lhat organized resistance to authority was almost unknown : it had never
happened to him that he had been obliged to resort to the assistance of the
military to disperse an assembly, and except in the case of actual war and
mutiny, be had never been personally foncerned in any case in which the
military had acted in suppressing any riot or disturbance whatever. At the
same time, he admitted that it was not impossible that such cases might ocour
and it would be well to be forearmed, and he believed that the law upon the
subjeot had becn laid down as well as it was possible to lay it down,

Then, there was anotber subject incidental to this Code upon which the
Hon’ble Member had dwel® at some length, namely, the question of law
reporting. His HoNour entirely agreed with Mr. Stepken as to the great evil
of the present system of reporting ; at the same time, he was not prepared to
admit that that fact gave ground for the observations of his hon'ble friend on

_ the subject of lawyers. The observations upon that subject, which had fallen
from His HoNou® on previous ocoasions, had reference, not to the Judges, but
to the greed of the law practitioners, who had made a bad use of the judgments
that had been printed in the reports. Every judgment was a sort of carcase,
around which the vultures gathered together to extract from it legal quibbles,
He believed that very great injustice had been done to the High Courts owing
to the system of misreporting to which the Hon'ble Member had alluded ;
peoplo had been supplied with bad abstracts of bad reports, and the result
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bad been a perversion of the judgments of the High Courts, atiributing to
them errors and absurdities of which they had never been guilty.

Perhaps, he need not follow the Hon'ble Member in the remarks he had
made in regard to the draft of a Bill. which His HoNour hoped he would
leave to the Council for the extension of a system of Criminal Procedure to
the presidency towns. His HeNoun had already expressed his opinion upon
that subject ; and he had only to say that we should be immensely indebted
to the hon’ble gentleman if he put the matter into train for legislation. He
need only further say that, in respect to many Bills, India would always owe

"to the Hon’ble Member an enormous debt of gratitude, and that he believed
that Hon’ble Members would agree with him in fully expressing that gratitude.

The Hon'ble Member’s motion included the consideration of the supple-
mentary report on the Bill. It was true that that supplementary report bad
been put in at a very late period, and that a very long time had not been al-
lowed to elapse for the consideration of it. But it might be some comfort to
some Hon’ble Members who had not had the full opportunity which His
Honour had of considering the amendments which accompanied the supple-
mentary report, to know that he had criticized those amendments with great
care and some jealousy, and although he was not prepared to say that the
whole of those amendments were absolutely necessary, he believed by far the
greater number of them to be unobjectionable, and some extremely necessary.
The greater part of them were of a verbal nature and not very important ; and
he hoped the Council would acoept the report of the Committee with the
addition of one or two small amendments which he proposed to submit for

consideration.

The Motion was put and agreed to.
The Hon’ble M&. STEPREN also moved that the amendments mentioned
in the supplementary report he adopted.

Tho Motion was put and agreed to.

The Hon'ble M&. ELLis said that there wcre three amcndments in his
pame on the notice paper. But the second of those amendments was not con-
pected with the other two in any way : he would not therefore refer to that
amendment at present. He proposed at present to ask the Council to consider
the first apd third amendments, which were substantially the same in purport
and effect. As a preliminary, he begged lcave to express his sense of the great
ability with which the hon’ble member in charge of the Bill, and the Select
Committec had dealt with the subject, and his appreciation of the very great
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labour they had bestowed on it. He thought that the thanks of the Council
were due to them in a special degree for the very provisions in respect of
which he had to move these two amendments. With the hon’ble mamber in
charge of the Bill, he was exceedingly glad to notice the excellent spirit. in
which these new provisions with regard to the jurisdiction over European
British subjects bad beer received by the publicgenerally—a spirit which was
very different from that in which some similar propositions had been received
a few years ago. The matter seemed to have been locked upon at the present
time very properly as a simple question of administration. The difficulty
attending the conviction in the Mofussil of offenders being European British’
subjects, was admitted to be a great evil, and the question was how to remove
the ovil, withqut risk of injustice being dome to those concerned. The
provisions which had been devised by thé Committee for solving the problem
how to deal with such cases were not in the main objected to by Mz. ELL1s :
on the contrary, he tbought, the Committee had shown much wisdom in
framing the sections in the manner in which they had been drawn. He did -
not hold with those who conceived that it was necessary to deal with Euro-
peans and Natives in precisely the same manner. There were to his mind
administrative reasons that would justify a difference ; but he did not believe
that it was necessary to deal with the question on the broad basis on which
the hon’ble member in charge of the Bill had dealt with it. It appeared to
him that there were abundant reasons why we should not trust Native
Tahsil@é.rs and Deputy Collectors to deal with the class of European offenders.
They were often ignorant of the language and always ignorant of the feelings
and customs of the Europg:ans, and he thonght therefore that it would be
very imprudent to give them any power to deal with Europeans of the clasé
with which they would be brought into contact. That being so he
cordially endorsed the main principle of the sections ‘drafted by the Com-
mittee ; and he considered that the Committee kad done rightly in limiting
the cognizance of such cases to Justices of the Peace and high officers in the
position of Sessions Judges. But, then, he thought that the Committee had
made an invidious distinction, which was not called for and which he desired
to see removed. Admitting that the officers who should take cognizacce of
‘offences by Europeans should not be of a lower standing than Justices of tte
Peace and Sessions Judges, he saw no reason why Natives who were qualified
to be appointed Justices of the Peace should not bave cognizance of these
cases in common with their Furopean compeers. The only ohject of making
a person 8 Justice of the Peace was to enable bim to deal with European
British subjects : the appointment bad no other significance whatever. And
if it was admitted that a Native could, under any circumstances, be appointed
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a Justice of the Peace, it must be admitted that he would then be qualified to’
deal with offences committed by European British subjects. The point then for
the consideration of the Coureil was, who could be nppointed a Justice of the
Peace P Sctting aside the case of the presilency towns, which was alien to the
subject nnder conrideration, the orly persons who could ke appointed Justices
of the Peace were European British subjects and Covenanted Civil Servants.
It was as 8 Covenanted Civil Servant, and in that capacity alone, that a
Native could take cognizance of these cases as a Justice of the Peacc.
Mr. Ernis might be allowed to paraphrase the words of his hon'ble
colleague, Mr. Bteplen, in discussing the Brihmo Marriage Bill, and
address the Native Civil Servant in these words—** We have instituted schools
and universities for your benefit ; we have taught you the arts and sciences;
we have thrown open the services to you by which you can obtain a high
position in the land. We bave not only done that,. but we have urged sour
going to Fngland to make yoursclves acquainted with our ipstitutions and
people, aud to learn their usages and manners. We have done all this, and
when you return; having by your ability attained {o the di¢nity of a member
of the Covenanted Civil Service, we tell you that you are not fit to deal with
a European British subject and to sentence him to oue week’s imprisonment."
Me. ELeis thought that all this was inconsistent and anomalous. When you
admitted Natives to be Justices of the Peace, you ought not to place any bar
to the powers which they might exercise in common with other Justices of the
Peace. But it might be urged that, in the position of a Sessions Judge, any
Native would be empowered by the proposed amendmoot fo exercise jurisdic-
tion over Europsan British subjects. In answer to this, he would say that,
if a Native be appeinted to this office, be must be appointed oxceptionally,
suowing that he was by his judicial knowledg> and other qualifications com-
petent to exercise jurisdiction equal to that of the Covenanted Civilians with
whom he would be associated. MR. ELLs would say therefore that, in mnking
the invidious distinction which was now proposed, if we excluded any Justice
of the Peace from the excrcise of certain powers, we were really casting a
stizma on the whole educated Native population of Indin. Ile might also
urge that there would be consid-rable inconvenicnce in having such a distinc-
ticn. But he preferr«d to put it on the brond ground that, if you ha.z? Nativo
Covenanted Civil Servants, you ought not to bar them from exercising the
powers of a Civil Servant, among which powersis the jurisdiction of a Justice
of the Peace over European British subjects. By Act IT of 1869, certain
Natives might be appointed Justicss of the Pcace, and on what ground, he

would ask, wae it proposed to restrict their powers as Justices of the Ieace ?
The only argument that he had hear! adluced was that we were conferring
5 8
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new powers on Justices of the Peace, and not taking away old powers, and
that this being a comprpmise, the Committee were pledged to aot as they had
proposed in their preliminary report, and that we ought not to disturb that
promise. In answer to that, he would assert that we were not merely confer»
ring new privileges. By Act I of 1869, Justices of the Peace (and Natives
might atlain that position) bad the privilege .of dealing with Europeans in
oertain cases: for instance, they could fine to a.certain amount; they could
commit for trial to the High Courts, and exercise all other powers of a Justice
of the Peace. These powers, though conferred so recently as 1869, would be
taken away by the present Bill. Butthe second objection was perbaps a more
jmportaut one, and in regard to thas, he might say, in the first place, that he
did not see that.any pledge Lad been given, or, if given, that it was only given
to an extent which was quite compatible with the amendment which be now
proposed. He was not aware to whom that pledge was supposed to be given :
he presumed that it was not to the Native public, though they were deeply con-
cerned in the proper administration of justice on wrong-doers. Was it, then,
the European public to whom the pledge was given? He could not consider
that the European public outside these walls, consisting of Government officials,
of merchants, traders, planters, and the like, were in any way more interested
in the matter, than the Members of this Council themselves were. They all
had the good of the country at heart and desired that some steps should be taken
to remedy tho present inconveniont state of things with respect to Europeans in
the Mofussil, and that the remedy should be as effectual as it could be, cousistent-
ly with security against injustice. The only persons, therefore, to wnom any
pledge could possibly be held to have been given, was the class of persons most
interested—he meant the class of Eurvveans who by misfortune had fallen
into orime; and with regard to them, he objected wholly to its being suppnsed
that these new sections which the Committee had devised tended only to their
prejudice, detriment, and hurt. Inone respect, these sections might be supposed
to act to their detriment ; for under the present system, the criminal frequently
escaped conviction ; but that was nothing to,the boon which was conferred upon
the European oriminal by these sections, by giving him the opportunity of baving
. speedy justice administered, and the chance of a very much lighter panishment
than he might otherwise bave obtained. MR. ELLIs would mention one instance-
which had occurred in the Bombay Presidency. A European stole a common
blanket worth two rupees: he was committed to the High Court for trial ; but
ug the Sessions had ouly just concluded, he was kept in confinement for upwards
of two months awaiting trial. When he was tried and ccnvicted, the Judge
dischurged the prisoner because he had suffered more punishment than should
Lave been awarded to him for Lis offence. The pocr man had been in jail for
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upwards of two months; but even if a Native Civil Servant were acting as a
Justice of the Peace, tho amount of punishment that would have been awarded
uncer the proposed amended system, would have been one week’s imprisonment
at the outside. Therefore Mr. ELLIS said that the provisions which had been
devised by the Committee were a boon to the criminal ; for while he would have
speedy justice with the chance of three months’ imprisonment, he might other-
wise havo been sent up to the High Court and got a year's imprisonment.
Thus, the provisions that had been proposed should be adopted in the interests
of the European Limself. But all the boons promised to the criminal by the
preliminary Report bad not been given by the Bill as drawn ; the first recom-
mendations of the Commitiee having becn materially altered. The first
recommn.endations held out a hope to the criminal that, by confessing his crime
and not objecting to the jurisdiction, he would get off with a less amount of
punishnient. That provision had been omitted. Thus, the recommendatious in
the preliminary Report had not been adhered to. But, on the other hand, the
formal Resolution in that Report had been adhered to ; and to this Resolution
his proposed amendment was in no way opposed. In fact, he fally concurred
in it and wished to carry it out precisely as framed by the Committee. The

Resolution was worded thus :—

“We are of opinion that the jurisdiction of Magistrates and Sessions Judges who are
Justices of the Peace might, with advantage, beextcnded in the case of European British

subjects.”

There wes not a word in this restricting the power to European Justices,
and why the Committee should consider themselves pledged to snbsidiary re-
commendations which they themselves had altered, he could not understand.
Moreover, great stress had been laid upen the circumstance that the compromise
had been assented to by the public, and that the provisions as sketched out in
the preliminary Report had met with general approval, the evidence of this
being the little opposition offered by the Press. But Mg. ELvis claimed for

his amendment precisely the same admission ; he would claim for it gouneral
acceptance ; for in the Bill as originally drafted, there was no such limitation

that o Justico of the Peace should be a European British subject. Ia scction
44 it was provided :—

“ Any Justice of the Peace may, and uo other person shall, commit, or hold to bail, any
European British subject to take his trisl before a High Court.”

Section 47 also enacted :—

« Every person exercising the fall powers of a Magistrate, ar.d being also a Justice of
the Peace, shall bave power to enquire into and determiuc in 8 summary way compluints of
7]
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offences committed by a Earopean British subject ontside the local limits of the ordinary
original criminal jurisdiction of the High Courts, and on which a summons ordinarily issue
in the first instance, and, in case of conviction, to inflict on the offerder a fine not exeeeaing-
five hundred rupoes, and, in default of payment, imprisonment for a term not exceeding two-
months, in some place of confinemeut within the District, which, in the opinion of the-
Magistrate, is it for receiving such offender, or, if there be no such place, then in the presi-
dency geol.”

. Now, o these sections no more opposition had been offered than to the sub--
sequent report of the Committee, and therefore he might say with safety, that
if it was asserted that no objection had been taken to the Bill in the form in:
which it bad been presented by the Committee, his proposition had also been.
a.ocepfed by the public and no ground of pledge or compromise could be
urged ngainsi the amendment which he proposed. He would therefore move—

(1.) That the first paragraph of section 72 be omitted.

That, instead of the second paragraph of the same section, the following-
be substituted :—

“ No Magistrate shall have jurisdiction to inquire intoa complaint or- try a charge

against & Europesn British subject unless he is a Magictrate of the first clase and & Justice-
of the Peace.”

(3.) That section 77 be omitted, and that the second paragraph of the:
present section 76 be numbered 77. '

The Hon’ble ME. CHaPMAN agreed with very much that bad fallen from.
his hon'ble friend, but he felt himself unable to support the amendment, fer-
the very plain and conclusive reason, that he, as & member of the Select Com-
mittee, considered himself bound to adhere to the pledge he bad given the:
European community, that under the altered law an Englishman should retain

+his privilege of being tried by an Englishman. It must be remembered that

‘the Bill before the Counocil would deprive our countrymen of privileges which
they had hitherto exclusively enjoyed, and on which they set the highest value,.
without in any way interfering with the rights of the Natives of this country.

- He (Mr. Ellis) was old enough to remember the loud outory with which the
proposal to withdraw from Eoglishmen their right to be tried exclusively by
the Supreme Courts of the several presidercy towns was received some two
and twenty years ago; and MRr. CoaPMAN could not help being struck with
the moderation, loyalty and good sense with which the present propnsed alter-
ations had been generally accepted by the press and public. He coald not
conscnt to an amendment which might have th¢ appearar.ce of drawing back
in the slightest degree from tho pledge which hoconsidered hud been Leld
forth. Tor his own part, he disclaimed any race or caste fecling in the matter.
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The Hon’ble M=e. RoprnsoN said :—*My Lorp, I must express great
regret that our hon’ble collengue has brought forward this motion and put
the matter before us on what appears to me an incorrect issue.

*“ The facts, as it appears to me, aze simply these. In the Provinces, Euro-
pean British subjects, ever since the commencement of our rule, bave been,
and still are, for all practical purposes, subject to the criminal jurisdiction of
Justices of the Peace of English extraction alone.

“I am not going to discuss the theory or policy of this condition. This is
a matter which is, I think, foreign to a revision of the Criminal Procedure
Code. But such is the actual state of things with which the Select Commit-
tee on the Bill had to do when tte subject of dealing with kuropean British
offenders came under their consideration.

“The Committee deliberately resolved not to alter the existing and prac-
tical conditions of matters, with reference to any accidental state of the

personel of any special branch of the public scrvicesin India.

“ The exigencies of the time clearly call for an extension of the jurisdic-
tion of up-country Justices of the Peace in respoct to the trinl and pumsh-
ment of European British offenders ; and the Committee adopted this view.
They therefore resolved to propose to increase the powers of that class of
officers who now alone have practically any jurisdietion over European British
subjects ; and to make some useful adaptations of the existing Courts—when
presided over by English Justices of the Peace—in respect to the disposal of

cases in which European British subjects are defendants.

«The Committee proposed to give English Justices of the Peace who may
be First Class Magistrates, powers to pass sentence of imprisonment up to
three months; and to English Justices of the Peace who m1y be Scssions
Judges, power to pass such sentencc up to one year, us against European
British offenders. Beyond this, the Committee resolved to leave the jurisdic-
tion over European British subjects where they found it, namely, with the

High Court in its original jurisdiction.
“This is all that has been done.

“ These proposals werce placed before the Council and before the European
community in our preliminary report some time ago. And the right time for
our hon'ble colleague to have taken objection to the principle so adopted, was

when that report was presented. ,
42 L. D. 9
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“ The proposals, went out from this Council with the Hon’ble Member’s:
concurrence, and they have met with singularly considerate acceptance at thie
hands of our Buropean British fellow-subjects, with whom alone we have to
do in this matter. We cannot, I think, simply on some after-thonght of our
hon’ble colleague, pass into this Bill an amendment which will have the effeot
of trausgressing the broad principle of the existing practice, and of surprising

our European fellow-subjects into a condition which they were not asked to
consider.

« But I will look at this matter from a practical point of view, presuming
that I believe my hon’ble colleague will acquit me for any want of respect
for, or confidence, in our intelligent Nutive public officers—least of all of the
class to which he alludes.

“T1 have had much to do with Native Magistracy of all classes, superior
‘Native Police officers and the like ; and I can only say that I believe that
these would, as a rule, far rather have nothing to do with cases in which
Europeans are implicated, and their unpleasant concomitants.

- ¢ The European British wrong-doer is not always an agreeable inmate in
any Court, howsoever presided over. The persons who take part in cases in
which Europeans are implicated are hy no means always attractive neighbours,
and the kind of interest and oriticism is evoked above, around, and below in
any up-country station by an European case, is, asa rule, anything but
pleasant. Be this as it may. The cases in whioh Europeans are involved are
almost invariably troublesome and invidious, even when we ourselves are the
Judges of our countrymen’s conduect.

“ Now, Native Magistrates have not, I believe, the slightest misgivings in
the matter of impartial justice being done by every European Magistrate, even
when a fellow-countryman is the defendant ; nor do they think that Native
. interest do not receive quite as efficient protection at their hands, as they

could at the hands of any Native Magistrate. I believe therefore that there is
scarcely a Native Magistrate in the country, not even excepting those on whose
bebalf jurisdiction over European offenders is sought by the Hon’ble Mr. Ellis,
who would not infinitely rather have nothing to do with such defendants and
such cases, who would not far rather pass them on to the broader shoulders of
their European equals or superiors.  Practically, therefore, I think that the
MTon’ble Momber’s motion is futile, and we ought not to pastpone the passing of
this Bill until this material change in the principle of what bas already becn
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published under the authority of this Council can be promulgated for discus-
sion. I think also that this discussion would be productive of far morc harm

than gond.”

The Hon’ble M&. INGLIS said that he regretied that the Hon’ble Mr. Ellis
bad thought it necessary to raisc a dis:ussion on tho question to which the
amendment proposed by him referred. He did not iutend to go into the ques-
tion on its merits, as he considered that he was bound by the terms of the
recom:uendation he had signed with the other members of tbe Sclect Committee
in January last, and which was subsequently printed in the Governmont
Gnzgetto for the information of the public. The Cowmittec in this puper dis-
tinctly stated that they proposed to give power to try offences committed hy
the European British subject only to Judges and Magistrates who were them-
selves European British eubjcct. The Hon’ble Members accepted the pro-
posals then laid before them in a manner which reflected much oredit outheir
liberality and good scnse. The condition that 2 European British subjeot was
to be tried only by his fellow-couutrymcu wus no doubt considered by themn
as one of great importance, and he thought that they had no right now at tlis
eleventh hour to go back for the term of the compremise proposed two months

ago, and acceptod by the public.

His Honour THE LIEUTENANT-GOVERNOR scldom bad greater difficulty
in making up his mind than upon the mation before the Council ~ The
fact was that this was one of those matters of sentiment with which it
was very difficult to deal, altliougb, in practice. its decision would affeot ouly
this single question, whether the Loc:1 Governmeonts should bave the piwer
of appointing a very few Native gentlemen, who wers members of the Civil
Service, to be also Justices of the Peace, for the purpose of dealing witi the
limited number of cnses of which they were likely to have cogunizance
under these provisions. e entircly acquiesoed in the general view of tho
case which was put forward by the Hon’ble Member in charge of the Bill ; as
he truly stated, the real and practical evil was that, at prosent, Europeans in
the Mofussil committed petty offences with impunity. That had becn found
to Lo a practical evil, and these provisions were desigucd to meet that ovil as
far as it was possible to mect it For the sake of vesting the powers of a Jus-
tice of the Peace in the three or four Native gentlemen who had catered the
Civil Service, H1s Ho~our should not have thought it ucoessnry to disturb tho
decision of the Sclect Committeo. But he found that, owing to ignorancs of tho

is name to a report which he should not have signed if ho had

, he had put b X
::::)w: of thg existence of Act IIof 1869. He found now thatthat Actin cffect



[}

422 CRIMINAL PROCEDURE.

settled this question, that was to say, that the Government should not have
the power to appoint any person a Justioe of the Peace who was not either a
European British subjeot or a Covenanted Civil Servant. That being o, he
should most decidedly have said that it was much better not to re-open this
question, and that the Council should adhere to the decision which had been
come to by the passing of Act II of 1869, namely, that a Justice of the Peace
must be either a European British subject or a Covenanted Givil S8ervant. To
re-open that question and to limit the powers that might be exercised by any
Justices who were Covenanted Civil S8ervants, appeared to His HoXour to be
somewhat invidious, and would be, as it were, sctting themselves against the

policy hitherto pursued. Viewing the matter in that light, he should be in-
clined to vote for the motion before the Council.

Then came the consideration that there was said to be some sort of pledge
to the European community, and the fact that they had in the most handsome
manner accepted the proposals of the Committee. Here, His HoNoUr found
himself in some difficulty, because, as his hon’ble friend, Mr. Ellis, had pointed
out, there was some sort of contradiotion in the Resolution of the Committee.
The Resolution to which his hon’ble iriend had referred was as follows :—

“ We are of opinion that the jurisdiction of Magistrates and Sessions Judges who are

Justices of the Peace might, with advantage, be extended in the case of Xuropean British
subjects.”

There was not a word in that Resolution limiting the legal definition of
a justice ; but in the subsequent paragraphs, the Committee, in their recom-
mendation, had added the words ‘“ and a Earopean British subject:” it so

happened that neither the kuropean nor the Native community had com.
mented upon those words.

Under all the cifcumsta nces, he felt so much doubt that he would inform

his conscience by listening to the opinions of those who were to follow him
before deciding which way he should vote.

Major General the Hon’ble H. W. NorMAN rogretted his inability to
support the amendment of his hon’ble colleague Mr. Ellis. In proposing the
ameandment, be bad not the slightest doubt that his hon’ble friend was ac-
tuated by a sincere desire to avoid the appearance of want of confidence in
the entire impartiality of Native Magistrates or of favouritism towards Euro-
penns. Major General H. W. NorMAN was aware that, in the Presidency towns,
the trial of Europeans by Native Justices was not infrequent, and as fur as he
bad heard, it had beon attended with no bad results : but he did not think it
desirablo that the powers exercised by Native Justices in the Presidency towns
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. should be extended to the Mofussil. He had the highest regard for the
Natives of the country, and, parsicularly, for those who Lad attained tne very
important position of a Magistrate of tue first olass; but looking to the poou-
liarities or our position Lere and to the great differences of character between
Natives and Europeauns, he thought it was undesirable to allow the trial of
European British subjects by Nutives in the Mofussil.

The Hon’ble M&. S8TePUEN had orly a very few words to say upon this
subject. He would first point out that thero was uo kiud of relution between
the case of the Native who Lad learned to abjure the idulatry oi his fathers
and thus placed hiwself under a disability to coutract a lawful wmarriage, and
the Native who had eutersu tue Civil Servicc and was uuable to excroivy
certain jurisdiction over European Ertish subjects. He said then, and he suid
now, that it was a cruel thing to make a man give up bis caste and then place
him under civil disabilities, by telling hiw that he could not coutract a vulid
marriage. The privilege as to jurisdiciion was the privil :;ge of the prisoner,
not the privilege of the Judge. The Kur.pean had au objection to be tried by
the Native. Considering the position in wiich he stvod, the question was
whether you would put him in a position in which be did not at prescnt stuvd.
You placed no slight upon the Nutive by saying tbat e could only try u man
of his own race. What was there aguiust the feelings of the Native in snying
that ? Why should any one feel a slight because he was told that this parti-
cular man was to be tried in a particular way ? On the other band, it was a
feeling, and not an unnatural une, that a man should wish to be tried by his

owu couutrymen.

The Hon’ble Mu. StuacBEEY would merely say that be was unable to
support the motion of bis hon’ble friend Mr. klis. It appeared to bLiw that
no guestion of principle was really involved in the amendment. Nobody pre-
tended for one momeut that the provisions of the Bill as they now stoud were
symmetrical : on the contrary, thoy representel a cowproinise which was open
to criticism of every kind. It appeared to him that, if his bon'b!e fricud’s
amendmnent were acoepted, it would by just as much a compromise as the
provisions of the Bill now were; and be did not sce that the matter of principle.
would bealtered in one way or another. He felt himsclf bound to t?dhcrc to
the compromise which he understood had beeu accepted by the public two or
tlree months ago, and, for his own port, he nover had any .donbt "hﬂ'-B’VOl' as
to the meaning of the Resolution of the Select Commnw'e of which he
had been a Member. Under thess circumsiances, he folt himself bound to

vote against the amendunent. 1o
42 L. D.
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His Exoelloncy THr COMMANDER-IN-CHIEP said that the Native members
of the Covenanted Oivil Service having been to Europe, having become
acquainted with European feelings, ideas and customs, and having qualified
themselves to take their places with the European members of the Civil Service,
His ExcELLENCY would irankly socept them as real members of the Cove-
nanted Civil Service, and allow them to exercise all the functicns which the
European members exercised.

His ExceLLENcY understood that the amendment of his hon'ble friend,
Mr. Ellis, did not extend the power of Justice of the Peace to any Native
Magistrates who were not Covenanted Civilians out of the Presidency Towns,
and under this understanding would vote for the amendment.

His Excellency THE PRESIDENT 8aid that his vote would be given in con-
formity with the opinion which had been expressed by His Excellency the
Commander-in-Chief. He was nota competent Judge of the forca which
might attach to the engagement or compromise which it was said had been en-
tered into with the public, because he was not here at the time when the pre-
liminary Report of the Committee had been presented, and he had taken no
share in the recommendations of the Committee. He did not know what the
effect of that declaration had been on the public feeling and in the expression
of public sentiment on that subject. He could not, however, agree with the
hon’ble member in charge of the Bill in tbinking that the educated Native
community of the country would not deem themselves exposed to some degree
of slight or stigma or discouragement by the restrictions whiobh would be
imposed upon them if this amendment should not be passed. H1s ExcELLENCY
thought thut the restriction would embody a stigma on the Native community
io general. It was equivalent lo stating that under no circumstances, as far
as the administration of the law was concerned, could the Native attain to
that degree of impartiality and courage which would justify the Government
in reposing in bis hands the power of trying European British subjects. His
'ExceLLENCY thought that the proposed restriction would be held to be
offensive and discouraging to the educated classes of the Native community.
“He thought also that it would be unjust and discouraging to those enterprising
members of the Native community who at great expensg to themselves, and
at great sacrifice, had gone to England and liad devoted themselvesto the
attainment of those qualifications which bad enubled them to pass a gevere
competive examination for admission to the Civil Service. He thought it
would be a grievous discouragoment to say to them—* You are not compe-
tent to administer justice to European British subjects.” He thought that by
the restriction we in effect said to the European—¢* You are not to be tried
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in the Moffussil by the agency by which you aro tried in the High Courts and
in the Courts of tho Magistrates in the Presidency towns, with the general
approval and sanction of the European and Native communities.” It was
saying in the effcct that the Native who had attazined to the position of a
Sessions Judge was not competent to try a European British subject, but
that he might try him when he became a Judge of the High Court and
sat beside a European Judge, His ExceLLeNcY ocould not but help think-
ing that there was practically no greater disparity in permitting these Native
Civil Servants to try a European British aubject, than in permitting Native
Justices in the Presidency towns to try him. There appeared to His
ExcELLENCY to be no such broad distinotion whatever between the
conditions of society and of public opiuion in this respect between
the Presidency towns and the Mofussil. There were now a great num-
ber of public spirited men and a great deal of public spirit all nver
the Provinces. Communications by rail, the dissemination of newspapers
both in English and the Vernacular, ard a great varicty of other ciroumstances
had destrcyed that distinetion which formerly existed botween the Pre-
sidency towns and the Mofussil. There wns nat that distinction of light and
darkness which existed forwerly ; there was now elmost equil Jight in the
Mofussil and in the Presidency towns. His ExcELLENcY did not himsclf con-
sider that there was the slighest possibility that in the rare case of a Civiland
Sessions Judge trying a Eurcpean British subjeot in the Mofussil there would
be an abuse of justice. Ithad been said that if this distinction was obliterated
it would be offcnsive or hurtful to our Europcan fellow subjects. He thovght
that there might he some dissatisfaction but he dic not think that the irritatioa
or dissatisfaction would be of a sustained character. He believed that the ac-
tual cases in which the penalty of imprisoument would be awarde.d would
be extremely rare : there would not be a frequency of those cascs which ware
likely to cause dissatisfaction. On the other hand His F:xcnu.tcxcr had the
greatest confidence in the justice and gencrosity of his countrymen: Ile
thought that the generosity which they lfad extended to the exeroise of
judicial functions by Natives in the Presidency towns, wo}xld very soon ha
estended to the exercise of justice by Natives in the Mofussil, and that there
issatisfaction or irritation or grievance caused by the

db manent d
would be no per His EXCELLENCY'S very

obliteration of the distinction which now existed. . Ty
hearty concurrence would therefore be given to the hon’ble Mr. Ellis

amendment.

The Lon’ble MR. ELLis said that after the observation which had fall-n

from His Excellency the President in favour of the amendment, be bardly
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reqmred to say anything further upon the subject. But he desired, withe
reference to what had fallen fram his hon'ble friend, General Norman, to add
his testimony to the efficiency with which Native Magistrates had per-
formed  their duties in the presidency towus, in the administration of
justice to both Buropeans and Natives ; and he had no hesitation in saying
that they had performed their duties with as much credit and efficiency as the
European Magistrates. And if they had done that, he saw no reason why Natives
in the position of Convenanted Civil Servants or Sessions Judges should not be
equally competent to administer justice to the European in the Mofussil. His
hon'ble friend, Mr. Stephen, had remarked that, in this matter, we were not
to consult the feelings of the Judge, but of those who were to be subjected to
the jurisdiction; in answer to that, MR, ELLis would say that he saw no
reason why that which did oot burt the feelings of Europeauns in the presi-
dency towns, should hurt them in the Mofussil.

His Honour THE LIEUTENANT-GOVERNOR #aid that, as his bon’ble: friend
Mr. Ellis bad put it, the first Report of the Committee had placed before the
public certain matier for consideration. Under all the circumstances, he should
not have thought limself justified in now making any radical alteration in the
propositions put forward by the Committes. But it appeared to His Hoxour
that what was now proposed was a minimum of change., It was not proposed
to impose upon the European public the general liability to be tried by Native
Magistrates, but only the possibility of heing placed under the jurisdiction
of three or four Natives who had qualified themselves for admission into the
ranks of the Ccvenanted Civil Service, snd who, under the existing law, might
be Justices of the Peace. After consideration and having listened to the argu-
ments and given due weight to the weighty considerations which His Excel-
lency the President had placed hefore the Council, His HONOUR was prepared

to vote in favour of the very limited change which was proposed by the
amendment.

The Hon’ble Sir RicHARD TEMPLE said that the reason why he had not
.expressed any opinion atan earlier stage of this debate was this, that he felt
that this question did slightly involve that larger and graver question as to
whether civil appointments of the higher classesshould be thrown open to the
Natives. But that had already been decided by the supreme authority of
Purlioment. That having been decided, he thought that the inference was
undeniable that, if the Natives were eligible to all the great offices of the
admiuistration, it seemed improper and unreasonable to say that they should
not sit as Judges over Europeans in the Mofussil for offences of the trivial
nature over which it wus proposed to give Justices of the Peace cognizance.
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After what had fallen from hon’blo members, he folt that he ought not to give
a silent voie on this subject. He would votc in favour of the amendment of
his hon’ble colleague Mr. Ellis.

The question being put,

The Oouncil divided—
Ayes. Nocs.
His Excellency the president. Hon'ble Mr. Strachey.
His Honour the Lieutenant-Governor.  Hon’ble Mr. Stcphen.
His Excellency thc Commander-in- Major General the Hon'ble IT, 'W.
Chief. Norman.
Hon'ble 8ir R. Temple. Hon’ble Mr. Inglis.
Hon’ble Mr. Ellis. Hon’ble Mr. Robinson.

Hon’ble Mr. Chapman,

Hon’ble Mr. Stewart.
80 tho amendment was nogatived.

The Hon'ble Mz. ELLis then moved—

That in section 78, instead of tho words ‘“but not Assistant Sessions
Judges,” the following be substituted ;=

“and, when specially empowered in that behalf by Government, Assistant Scasions
Judges, who have boen Assistant Sessions Judges for not less than throe years.”

In doing so, he said that there were Sessions Judges who had been Scssions
Judges for a day only, and there werc Assistant Sessions Judges who had held
their office for many years. These Assistant Judges exercised very many of the
functions of Distriot Judges. Moreover, in the scheme framed for the
judicfal administration of the Punjéb, it was proposed to place whole Districta
in charge of Assistant Judges; but under the wording of this Bill, thoso
Assistant Judges would not be able to take cognizance of cases against
European British subjects ; therefore in onc-half of the Districts of the Punjih
there would bo no judicial officer empowered to try such cascs. The matter
was a simplc onc of administration, not involving any new principle, and ho
would not therefore dilate on it.

The Hon’ble MR. CHAPMAN said he quite concurred in what had fallen
from his hon’ble fricnd Mr. Ellis. 1lc belicved that the proposal now mado

would be a very valuable addition to the Bill.

The Motion was put and agreed to.
t2 L. D 11
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His Excellency THR COMMANDER-IN-CHIEP moved—

# That the second paragraph of section 74 be omitted.
i
That section 79 be omitted.”

He said that he felt under & great disadvantage in moving the amend-
ments of which he had given notice, because a large majority of the Council
were Members of the Select Committee and were pledged to the Report—the
whole Beport, and nothing but the Report of the Committee. Therefore the
amendment which he now proposed -could only be regarded as his protest
against an extension of the powers of Magistrates for dealing with European
British subjects.

Hi1s ExCELLENCY objeoted to the increased powers proposed to be given
by section 74 to Magistrates for the punishment of European British subjects.
He considered the Magistrates had at present quite as wide powers as it was
necessary to give them. He was not aware of any reason why European
British subjects required more repression than heretofore.

He could not but think that the complete silence with which the public
had received the intimation of the increased powers which it was proposed to
give to Magistrates, was owing to the supposition that they were intended only
for the suppression of the loafer, the troublesome and irrepressihle European
vagrant. But as his honourable friend, Mr. Chapman, had remarked, it was

not only the loafer, but persons of the highest respectability who might be
subjeot to this jurisdiction.

If it was the loafer against whom these powers were directed, he certainly
would never be able to pay a large fine ; his lot would invariably be imprison-

. ment, which is not likely to render him, in person or character, better able to
gain a livelibood than before.

He thought the manner of dealing with loafers should be a different one.
II1s ExceLLENCY was of opinion that, as in the case of persons brought from
- Australia in charge of horses, those who brought out and let loafers loose on

the country, should be bound ta-provide for their deportation and thus pmfent
their becoming a nuisance to the country.

If the person against whom the increased Magisterial powers are directed
is the European settler, planter, or merchant, he would ask what have they
becn doing lately to require greater severity of treatment ?

His hon'blc collcague, Mr. Ellis, had rather dilated on the delight which
the European should fecl at being promptly put into jail for three months ;
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but an imprisonment for three months in the hot weather was a very scrious
punishment.

It might be the case of a poor man unable to make a proper ropresenta-
;ion'of his case, or he might be ignoragt of his right of appeal.

In by far the greater number of Magistrates’ jurisdiciions, there are no
places in which an European could be imprisoned, without injury to his
health, in the hot weather in India. His ExcerLexcy would ask whether
the Government were prepared to supply every Magistrate with a prison
suitable for the confinement of European offenders during the hot weather ;
or whether the prisoner, when sentenced, is to be sent to the placc of confinc-
ment for prisoners sentenced by the higher Courts? If so, His ExcELLENCY
tought it would be better if the prisoner werc to be sent at onco to the

higher Court to be tried there.

1le said he was jealous of the liberty of thc European British subject in
India, because he lahoured under great disadvantages. In places whero
Europeans arc numerous, there is a chance that therc may be European wit-
nesses, but in remote places there is every probability that he may be at the

mercy of Native wilnesses.

His EXCELLENCY ohjected to trust the fate of the Europcan offender to
the single judgment of the one Magistrate. He had no objection whatever
to the Sessions Judge, as he is an officer of wider expericnce, and he has a
jury or assessors to assist his dccisions; but a Magistrate who has resided for
some time in remote districts, is every apt to adopt peculiar notions which

might affect his decisions.
His ExcELLENCY could mention o case which came under his own know-

ledge.

A full-power Magistrate, whom be would, for the snke of convenience, call
M. Full-power Magistrate Robinson, and who was not in any way conneoted
with his hon’ble colleague, reviewed the case of a soldier who was pursuing
come life-convicts who were effecting their escape. In the dark night he
overtook them, having outstripped his comrades, and they, secing but one man,
mobbed and tricd to disarm him: being cbliged to usc his woapons, he
hayoncted bis most troublesome assailant, giving bim three stabs. Mr. Full-
power Magistratc Robinson wrote a scverc report on the soldier’s procoedings,
beesuse he gave tbree stabs when, in the opinion of the Magistrats, onc would
have been sufficient. His EXCELLENCY Was convinced from the Magistrate’s

report that he was 8 good and bumasc young man, bat II1s ExcELLENCY
42 L. D. 2
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much ' feared that he would have punished the soldier, had he Lad the power
very severely. ‘

In another case, a Magistrate in a secluded district acquired a dislike,
almost amounting to hatred of Europeans, and would not let one come near
him or enter his presence. H18 EXCELLENCY with another officer (now living),
was refused admittance to him, although they called on public business. His
ExcELLENCY could not help fearing that, if that gentleman had bad to
sentence an UEuropean. the sentence would have been a hard one.

In another case, a Magistrate was personally concerned and endeavoured
to bring the case on for trial in the Courts of his own station, presided over

by bis brother Magistrate, where local feelings were naturally in a state of
irritation.

Hi1s ExcELLENCY had mentioned these instances to show that it was not
_expedient to entrust a Magistrate with these extended powers, considering

the extreme severity of the punishment of imprisonment to Europeans in this
country.

His ExcELLENCY thought it might be assumed that Military Law was
severe enough. But the Commanding Officer of a Regiment, who seldom
attained that position under twenty years’ service, and often not until a
much longer period, and is an officer of long administrative experience, could
only sentence a soldier to imprisonment for twenty-eight days.

A Regimental Court Martial, consisting usually of five, and never less
than three officers, could only sentence to forty-two days’ imprisonment.
His ExceLLENCY therefore did not see why a Magistrate of only a few years’

‘service should have power to inflict a sentence of imprisonment for so long a
period as three months, on his own unaided judgment.

In making these remarks, he desired to guard himself against being

thought to underrate the value of the Civil Bervice to which the Magistrates
* Llelong.

His experience during many years' service had enabled him to verify the
high opinion expressed by his hon’ble colleague, Mr. Stephen, of the Civil
Scrvice, which His EXCELLENCY bad been associated with under circumstances
that had enabled him to appreciate their high honour and rectitude, and their
devotion to their duties. His ExcELLENCY had the highest respect and regard
for tho Civil Service of India, and he believed that it was unsurpassed by any
similar body in the world. His EXCELLENCY trusted that he should not be
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misunderstood, because he objocted to an cxtension of power which might
fall into the hands of young Magistrates, who woro placed urder circumstances
not tending to develope a mature judgment.

The Hon’ble MB. STEWART said that ho was one of the Committoe which
drafted the Resolutions upon which these provisions had been based, and he
took very much the same view of the subject as the Hon’ble Member in
charge of the Bill. He thought that, practically, they were bound by the
recommendations of the Committee in their proliminary report.

The Hon’ble M. CHAPMAN said that the papers Lefore the Council were
exceedingly voluminous, and His Exocellency the Commander-in-Chief had not
perhaps read the whole of them. The testimony which they bore upon the
subject under discussion was quite concurrent from all quarters that the cvil
must be dealt with, and the Committee had stopped far short of the recommer-
dation of the local authorities. He thought that if His Excellency would
duly consider the inconvenience and expense of sending down a host of wit.
nesses in every trivial caso of theft, he would admit that it was a great

hardship upon them.

With roference to His Excellency’s remarks as to there boing no suitable
places for the confinement of Europeans, if he referred to the Bill he would
find that it was provided that sentences of imprisonment of Europeans were
only to be carried out in places which the Local Govcrnment considered fit
for the purpose. A Magistrate had the power of sentencing a native to
imprisonment for two years, to order him to bc flogged, and to fine him.
Surely, the same man was competent to deal with the case of a European
British subject, and sentence him to three months’ imprisonment? Mg,
CrAPMAN thought hat the class of men who would be entrusted with these
powers were fully qualified to exercise them : he thought that they were quito
as qualified to scntence a European to imprisonment for three months, as the
Sessious Judge was to inflict a much severcr.pm.xishment; and it very frequently
happened that tbe Magistrate of the Distriot was a man of quite as much

experience, if not greater experience, than the Sessions Judge.

Tlis Honour THE LIEUTENANT-GOVERNOR said that he would only notice
two points in connection with the remarks of His Ezcellency the Commander.
in.Chief. His Excellency asked whother planters and merchants in tle
Mofussil were a worse or better class of men now than they uscd to he,
His Honour would answer most decidedly that hc admitted that they were 4
a hetter class of men than they were formerly, It must, however, 1,
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remembered that since the year 1853 the Government were under a Statutory
obligation imposed by the British Parliament to improve the administration
of justice in the country, and they were now fullilling that obligation, And
as regards planters and merchants in the country, although they were not
a worse class of men, bat on the contrary a' more loyal and much hetter class
of men, yet they were now a much more numerous class : the loafer also was a
much more numerous class and it was necessary for the peace of the country
that he should be made amenabls to the law.

On the other point, as regards the provision of suitable accommodation
for the confinement of Europeans, His HoNour hoped and believed tbat there
were very few places in which suitable places had not already been provided
for the purpose by the erection of Central Jails all over the country. Besides,
as his hon’ble friend, Mr. Chapman, had observed, under the provisions
of the Bill, sentences of imprisonment imposed upon Europeans could oaly

“be carried out at the places appointed by the Government for the purpose ;
and the Government would be bound not to permit the imprisonment of a
European in a place which was not suitable for the purpose: European
prisoners would be sent to a place where there was good accommodation. It
was well known that the greatest diffioulty and inconvenience had been found
in the prosecution of European British subjeots charged with offences, in
consequence of its being necessary to briog down to the High Court all the
witnesses in the case. But under the provisions now under consideration, the
prisoner having been sentenced to imprisonment, the grievance to him to be
sent to the place of confinement wouli not be a very great one, and his
deportation would not be attended with very great offence to the State,
now that there were increased facilities for travelling by rail and steamer.

The Hon'ble Mr. ELLIs said the observations whioh he desired to make had
in a great measure been anticipated by the remarks which had fallen from His
Honour the Lieutenant-Governor and his hon’ble friend, Mr. Chapman. But
he did not wish to give a silent vote upon this question. He grieved to say that
he was unable to concur in the arguments which had been adduced by His
Excellenoy the Commander-in-Chief ; in fact, His Excellency would perhaps
already be prepared for the anncuncement MR. ELLis had made. He could
pot look upon this chapter of the Code altogether in the light of an injury to
the criminal. e thought that under these provisions the European would enjoy
wore liberty than he did at present, there being so many cases in which bhe
would enjoy speedy justice and he dcale with lightly with the view of saving
the witnesses from long and harassing journeys ; and oo the whole he thought

that the criminal would not be worse off under the proposed tban under
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the existiny system. He could not view the regulations which the Council
were making at all in the light that they would affect planters and such
classes of Ecropeans in a prominent degree, or that they were likely to be
concerned in a large number of cases of the description contemplated. He
considered such classes of Europeans as far above such consideration. It
was with the loafer, and the unforfunate people who from want of proper
means of subsistence had been driven to crime, that we had to deal. And as
means of punishment were provided, by the existence of that very means of
punishment we should prevent a great deal of crime being committed by that
class of men. The knowledge that punishment would swiftly follow crime
was the best deterrent of crime.

With reference to His Excellency the Commander-in-Chief’s remark as to
the amount of imprisonment that could be awarded by the Commanding Officer
of a regiment, M. ELLIs would observe, that there was this difference betwecn
the powers that might be entrusted to a Military Officer snd the powers that
were exercised by a Magistrate, that a Commanding Officer’s business was
to be martial, not judicial-minded. It was a Magistrate’s business, on the
other hand, to be judicial-minded ; be was accustomed to administer justice,
and in that particular respect be might be considered to be far better qualified
that the Commanding Officer of a regiment. On those grounds Mr. EiLis
regretted that he was unable to concur in the amendment of His Excellency

the Commander-in-Chief.

The Hon’ble S1r RicEaRD TEMPLE said that, although he was unwilling to
trouble the Council with any remarks upon this subject, yet as a member of
the Government he felt bound to add his testimory, and to say that from Lis

experience of very many parts of the country, it appeared to him thcre was great

necessity for those provisions of the Bill which empowered Magirtrates to try

Europeans for petty offences. He believed that those provisions arose out of
the necessities of the age, and the progress which we had made in the dovelop-
ment of the resources of the country, cousidering that the expansion of Rail-
ways all over the country and the immense increase of industrial enterprise had
caused the influx of a large number of our countrymen . without any disparage-
ment to them as a body, it must be admitted that some of them occasionally
fell into trouble and into evil ways. Thatwasa fact which t!lere was no shute
ting their eyes to. The incresse of Europeans of what might .be called the
working classcs had been very great : it was one of the necessary circumstances
concomitant with some of the greatest improvements of theage. If unhappily
individuals of European classes, then, committed offences, the Council had to

consider not only the offenders themselves, but also the persons with whom
N 13

42 L. D.
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they might come into contact. He did not believe that the offenders them-
selves would be placed in any worse position by the enactment of these provi-
sions, than that in which they would otherwise be. He admitted that sore-
times a Magistrate might be basty in respect to affairs of this nature, but still
he was. confident that through the great progress, of publip opinion in the
country, that opinion would be brought to bear upon them, and that there was
little or no danger of Magistrates’ abusing or misusing the powers entrusted to
{hem. At the same time, the Council were bound to remember that under the
present state of the law on the subject, a great many who committed crimes
escaped punishment, and a great many innocent persong suffered in consequence.’
'We must not only think of the criminal, but we must think of the unhappy
circumstances of those who came into contact with those criminals. They
were persons who bad at least as much claim upon oursympathy as any other
class, and they would receive considerable relief by these new provisions.

On those grounds he felt it is duty, not only to” vote for the provisions
contained in the Bill, but also to take the first opportumty of expressing his
views upon the subject.

His Excellency THE COMMANDER-IN-CEIEP observed that his hon’ble
friend, Mr. Chapman, had spoken of the experience of Magistrates ; but Hrs
ExceLLENCY was informed that Magistrates of only two or three years miglit
be invested with the full powers of a Magistrate and Justice of the Peace
on passing the necessary examinations.

With reference to the remarks of his bon’ble friend, Mr. Ellis, that these
provisions were directed against the lower orders of the Earopean popalation,
His ExcELLENCY would ohserve that a fine of rupees one thousand was not a
punishment which might be said to be directed against a poor man, hut rather
against the higher classes of Europeans.

His ExCELLENCY THE PRESIDENT regretted that he was not able to sup-
port the amendment of Ais Excellency the Commander-in-Obief ; his icabi-
lity to do so was not from any want of sympathy or consideration for the
olass of persons in whose behalf the Council were desired’ to interfere, but
from a sincerc conviction of the necessity of some provisions such as those
which were contained in the Bill. A great deal had been said about the loafer
and a bad name had been givea to a class of Europeans who did not always
deserve the stigma that had been cast upon them. It was in Madras that
an attempt was first made to afford some place of refuge to an injured class
of our countrymen in this countzy, and then the discovery was made what the
real condition of these unfortunate people was, When first what was called
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the “Loafor's Home* was established in Madras a great deal of laborious
attention was paid to it by his hon’ble friend, Mr. Robinson, and THE
PRESINENT thought Mr. Robinson would concur with him when ho said
that, in the great majority of cases, the members of the humbler orders of
our countrymen were more unfortunate than guilty. Mr. Robinson dis-
covered a great number of valuable clements in the choracter of these men,
who found it impossible in this country to maintain a respeotable state
in society. THE PRES(DENT did not wish to apply harsh terms to the
humbler orders of his countrymen, it must, however, be allowed that
there was a class of Europeans now in this country in reference to whom a
temperate but speedy means of justice was necessary; aud he could not
doubt that the class of Magistrates in whom it was proposed to vest these
powers were quite competent to infliot the petty sentences which were contem-
-plated by this Code. He agreed with His Excellency the Commander-in-Chief
in thinking that there was something inconsistent in reference to the amount:
of fine which it was proposed by these provisions to authorize the Magistrate to
infliot; and if His Excellency had confined his amendment to a reduction in
the amount of fine, THE PRESIDENT would have been glad to support the pro-.
position ; but if His Excellency was dotermined to press the whole of his
amendment, THE PRESIDENT would feel himself compelled to vote against it.
THE PRESIDENT could not admit the force of the objection which His Excellency
the Commander-in-Chief had raised on the ground that there were no propey
places for the detention of European prisovers. THE PRESIDENT believed that
the institution of Central Jails which were nearly completed over the whole
of India, provided proper places for the imprisonment of European British sub-
jeots of the humbler orders, and in such places as those in which Central Jails
3ad not yet been provided, it appeared to him that there would be no difficulty
in transporting a prisoner to some adjacent prison.

The question being put,

The Council divided—
AYE. Nogs.

His Excellency the Commander-in- His Excellency the President.
Chief. His Honour the Lieutenant-Governor.
Houn’ble Mr. 8tracboy.
Hon'ble 8ir R, Temple.
Hon’ble Mr. Stcphen.
Hon’ble Mr. Ellis.
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AYE, Noks.

Major General the Hon’ble H, W,
Norman.

Hon’ble Mr. Inglis.
. Hon'ble Mr. Robinson.
‘ Hon’ble Mr. Chapman.,
Hon’ble Mr. Stewart,

Bo the amendmegt was negatived.

His Excellency THE COMMANDER-IN-CHIEF moved that, in section 488,
Inst line, instead of the words *“ Local Government ” the words *“ Government;
. of India, or the Government of Madras or Bombay * be substituted, He said : —

My Loep—In the case of such disturbance of the peace as is contemplated
in Part XI, Ohapters XXVI and XXVII, I consider that it would be a security
against possible complioations if the sanction of the Government of India, or
the Government of Madras or Bombay, were obtained to the prosecution of a
Magistrate, officer or soldier, for any act done under the provisions contained
in sections four hundred and eighty-two, four hundred snd eighty-four and
four hundred and eighty-seven, instead of the prosecutions being instituted by
the Local Governments. The term ¢ Local Government ’ includes the smaller
agencies where local authorities are more liable to be influenced by locai
feelings than the presidential Governments.

* By adopting the amendment which I propose, such an anomaly as the
payment by the State, at the same time, of the prosecution and defence of a
person prosecuted, would be avoided.

“ With telegraph communication everywhere, no possible evil would arise
from the delay in seeking the sanction of the Governor General, or Governor
ig Council, before plunging the Government intoa prosecution which it might
consider it necessary to defend. I believe that, by adopting my amendment,

ou will obtain & security against inexpedient prosecutions, and will lose
nothing in the efficiency of administration.”

His Honour THE LIEUTENANT-GOVERNOE said that it was perbaps not
unnatural or out of place that he should wish the power of directing prosecu-
tions under this section to be left in the hands of the Local Government. He
should have thought that there was a certain consistency in the amendment it
His Excellency had proposed in all cases to require the sanction of the Govern-
mert of India to these prosecutions. It seemed to Hrs Howour that such
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proceedings would be extremely cumbersome. He objected to the power of
sanotioning prosecutions being vested in the Governments of Madras and
Bombay, and not in the Government of Bengal, and the other Local Govern-
ments. His impression had been that the protection proposed to be given
applied specially to soldiers. But as.he now understood the provision, it
related to Civil as well as Military Officers. As regards Civilians and soldiers
equally, he thought the Civil Government should decide the matter ; he did
not think is ought to be decided by the Military authorities whether a
prosecution of an officer or soldier should not be permitted. He thought it
was not respectful to the other Local Governments to exclude them from the
exercise of this discretionary power.

Major-General the Hon’ble H. W. NorMaN entirely supported the amend-
ment. The control of the armies in India was vested in the Government of
India and in the Governments of Madras and Bombay, and not in the other
Local Governments; and it would be more satisfactory to the members of
those Armies not to be sent to trial under the provisions of this Code without
the sanction of the Governments under which they served. It was in the
power of those Governments to consalt with their respective Commanders-in-
Chief, an advantage not possessed by other Governments. He would therefore

support the amendment.

He desired to take this opportunity to say how much he thought the
public were indebted to the Hon’ble Member, Mr. 8tephen, for this compre-
bensive Bill whioch he had prepared, and for the simplification of the law on
several very important subjects. The profession to which Major General
H. W. NonMAN belonged were particulary indebted to Mr. Stephen for those
provisions of the law which the Council were now discussing. Nothing of the
kind existed in the English law, and much embarrassment and hardship had
arisen in consequence. But no such embarrassment could in future take place
in this country with these clear provisions of the law to guide those conccrnod.
He thought the provisions of scction 487 would be most useful, as cascs may
often arise ia Indin where it is desirable for a Military Officer to act in the
absence of any Magistrate: section 488 also, he thought, would be most
valuable in protecting officers and troops from vindictive prosecutions.

The Hon’ble M&. ELLIS said that, if the question beforo the Conncil had
been merely, whether a Magistrate who suppressed a riot with the aid of the
troops shoald be prosecuted under the ordors of the Local Government or of the
Supreme Government, he should, without hesitation, have said that the mattor
might safoly be left to the discretion of the Local Government of the Provinas

42 L.D. 1t
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in which the case occurred. But as the Military also were concerned, he
thought it would be wise to limit the power of ordering prosecutions to the
Government of India and the Governments of Madras and Bombay. He had
not the slightest wish to detract from the dignity of the office which His
Honour the Lieutenant-Governor held : the difference in this respect between
the position of the Governments of Madras and Bombay, and the Government
of Bengal, consisted in this that, while those Governments conld act with the
advice of their respective Commanders-in-Chief, His Honour the Licutenant-
Governor had no Commander-in-Chief to advise him, and could not have those
considerations placed before him which it was the duty of a Commander-in-
Chief to put forward. He should therefore vote for the amendment of His
Excellency the Commander-in-Chief.

The Hon'ble B1r RicEARD TEMPLE concurred with what had fallen from
his hon’ble colleague Mr. Ellis. He desired to explain that in bis estimation
+ the position as a Civil Government occupied by the several Local Governments
under the Lieutenant-Governor was in no wise inferior to that of the Govern-
ments of Madras and Bombay: indeed, some of those Local Governments
were of the greatest importance. But the question before the Council was
not a civil question: it was really a military question. And inasmuch as
the Berngal Army was under the control of the Government of India, and not
under the Government of Bengal, it appeared to him necessary that the sanction
requisite for the prosecution of soldiers under this pro vision should be under
the authority of the Government of India.

The Hon'ble Mz. STEpnER said that he must oppose the amendment. It
appeared to him that the objeot with which this section was inserted in the
Code, was to protect soliders and Magisterial officers from prosecution at the
hands of private persons when charges were brought against them. He could
hardly imagine that & man who was placed in the important position of a .
Lieutenant-Governor or a Chief Commissioner, should be considered unfit to
exercise the discretion vested in the Local Governments under this section.
He thought that the difficulty that wou!' be attendant upon obtaining the
sanction of the Government of India to a prosecution, wounld be tantamount to

prohibitiog prosccutions altogether. He thought, theygisrs) fhat the power 1o
accord Vnis sanction showld be given 10 the Local Governments, and if it were

retained in the bands of the Government of India, it would almost have the

effcct of placing persons engaged in putting down a riot above the law
altogether.

The question being put,



CRIMINAL PROCEDURE, 439

"The Council divided— .
Ayes. Nocs.
; .His Excellency the President. His Honour tle Licutenaut-Goveruor.
His Excellency the Commander-iu- Hon'blo Mr. Sirachcy.
Chief. Hon’ble Mr. Stephen.
Hon'ble Bir R. Temple. Hon'ble Mr. Inglis.
Hon’ble Mr. Ellis.
Major General the Hon’ble H. W.
Norman.
Hon’ble Mr. Robinson.

Hon’ble Mr, Chapman.
How’ .z Mr. Stewart.

So the arnendment was carried.
The Hon’ble MR, CHAPMAN then moved—

“ That the following words ba added to section 54 : —

‘ Every Sessions Judge, Additional Sessions Judge, Joint Sessions Judge, Assistut
Sessions Judge, and every Magistrate shall, in his executive capacity, be subordinate to the

Local Government.’ *

He said the object of the amendment was to make known to all officers
discharging judicial functions that, in matters of an admiaistrative or executive
character, they were bound tc ¢ )ey the orders of the Government under
which they were employed. He thought that no Sessions Judge should have
it in his power to question, for examplo, tho right of the Government to
nominate him to the duty of sitting on an ecxamimation Committee. It
was true that in point of practice the Government always Lud the power to
enforce obedience to orders of this kind ; but still he thought the opportunity
should not be lost of explicitly declaring in this Code the subordination of

officers in all matters not affecting their judicisl independence.

e did not, on reflactlon, thinlf Phit AMeNAMEN’ 1ad becn Wnppily wordes
or that its proposed place in the Code had been hnppily sclectd.  Ilc would,
with tho permiscion of Tis Lordship and the Council, alter the amendmont and
insurt, at the ¢nd of section V, the following words :—* These fonr grades of
oflicers shall, in matters noi otherwise provided for in this Code, bo subject t

tho orders and eontrol of the Local Government.”
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After some conversation the Council 'divided -

Ayes, Noes.
Hon'ble Mr. Strachey. His Exoellency the President.
Hon'ble 8ir R. Temple. His Honour the Lieutenant-Governor.
Hon'ble Mr. Ellis. His Excellency the Commander-in-
Major General Hon'ble H. W. Chief.
Norman. Hon’ble Mr. 8tephen.
Hon'ble Mr. Chapman. Hon’ble Mr. Inglis.
Hon'ble Mr. Robinson,
Hon'ble Mr. Stewart.

8o the amendment was negatived.
The Hon’ble M. CHAPMAN then moved—-
% That, instead of section 126, the following be substituted :—

*126. A Police officer making an investigation under this chapter shall, day by day, enter
his proceedings in a diary, setting forth the time at which the
complaint or other information reached him, the time at which
he began and olosed His investigation, the place or places visited by him, and a statement of
the circumstances elicited by his investigation. He shall forward day by day a copy of such
diary to the District Superintendent of Police, who shall iithotit delay bring to the notice of
the Magistrate of the District any part of such diary which he considers it to be important
that such Magistrate shall know.

Daily record of proceedings,

“The Magistrate of the District may call for and inspect such diary.

““In cares where there is no District Superintendent of Police, the Police officer shall for-
ward day by day a copy of the diary to the Magistrate of the District.

“Such diary shall not be evidence of the faots stated therein, except against the Police
officer who ‘made it, nor shall it form part of the record.

“ Any Criminal Court may send for the Police diaries of a case under inquiry or trial in
such Court, and may use such diaries to aid itin such inquiry or
trial. The prisoner and his agents shall not be entitled to call
for them, nor shall he or they be entitled to see them, merely because they are referred to by
the Court ; but if they are used by the Police officer, who made them to refresh his memory,
or if the Court uses them for the purpose of contradicing such Police officer, the provisions
of the law relating to documents used for such purposes shall apply to them.’ »

Use of diaries by Criminal Courts.

He said, the cffect of this amendment would be to retain the law as it now
stood, whereas the Bill proposed to do away with all legal provision as to the
patticular authority to whom this diary should be sent.
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He was happy to think it would not be necessary for him to enter on a
long disquisition on the vexed question of Police administration, because he
believed he was quite at one with His Honour the Lieutenant-Governor,
and his hon’ble iriends, Mcssrs. Strachey, Inglis and Robinson, in condemn-
ing the theory that the Magistrate should sit with solemn judicial dignity
and only adjudicate on such evidence as might be brought before him.
On the contrary, he (Me. CaapMaN) was very decidedly of opinion that
it was the bounden duty of the Magistracy of this country to co-operato
energetically with the Police in the detection and suppression of crime,—to
be in short ¢ a terror to evil-doers’. Buf whilo holding this view, he was not
prepared to go the length of saying that there should be no separate Polico
organization. If District Superintendents of Police were to be maintained
at all, it was essential that this diary should be forwarded to them without
delay. It was particularly necessary that the history of the crime of a District
should be contemporaneously recorded in one central office. Let the Council
consider the great advantage of Disirict Superintendents being able promptly
to communicate with each other the intelligence of the commission of organ-
ized and systematio crime. Again, if the Superintendents were not kept
immediately informed of the occurrence of every crime in their District, how
were they to direct and stimulate the exertions of their men, and how were
they to exercise any control over them by way of reward and punishment ?

If Superintendents were not furnished with these diaries, he did not see

how they could fairly and reasonably be held responsible for the peace and
security of their Districts. He would have them responsible to the Magistrate

of the District and to him alone.

This question had been very fully discussed in Committee. The prin-
cipal arguments he (ME. CnapmaN) had’ heard' adduced in sapport of
the change were, tkhat it was advisable tbat the diary ghou.ld be sent to the
Magistrate nearest the scene of the crime, when the Buperintendent might
be at a distance, and that the subject was one which had much better be left
to the Local Government to deal with as they might think best. His reply
to tho first of these arguments was, that the provisions of soctions 137 and 138
of the Bill rendered it obligatory on the Folice to send intimation to the
ncarest Magistrate having jurisdiotion, and made it the duty. of.such Magis-
trate to repair to the scene of the crime, if necessary, and to assist in its investie
gation. The fullest means were thus provided for the N.Iagmtmte being
promptly informed, and for his being left without excuse if he failed to do

d active personal excrtion. Then, as to the

his duty in the way of direct an
argument about discretion being left to tbe Local Government. The system
15
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“of Dmtnct Superintendents had now been established throughout Indis, and f(
the principle he had advocated was sound, he thought there was no question
8s to the advisability of its being made generally applicable. He (Mz.
OnarMaN) would earnestly beg to point out to the Council that his amend-
ment involved no change in the existing law ; and that he considered the onus
of showing cause for the alteration contained in the Bill rested.on his-hon’ble
friends who differed from him. The alteration was calculated, in his opinion,

to introduce & most dangerous and radical’ change in the Police organization
of the oountry

The Hon'ble Me. ROBINSON smd — My Lorﬂ the object of this amend-
ment is to restore to the Bill the purely eieeutxve direction which is con-
tained in the existing Criminal Procedure Code as to what is to be done with
the diary which is directed to be kept by a Police officer who may be investi-
gating, on behalf of the Magistrate having jurisdiction, into a cognizable case.

“The provisions of the existing law in respeét to this matter import an
uncertain sound into it in respect to the relation between the Police who are
engaged in tracing out an offence, and the ‘Magistrate before whom the case
is eventually to be brought for trial or committal, and they may be used—
ahd, in fact, probably have been used in some places—to justify the executive
Police in refusing to the local Magistracy information as what the Police are

- doing in respect of a case for which the Magistrates are responsible in their
excoutive and judicial capacity, as well as the Police.

-

* The law, as the Council are aware, requires that immediate intelligence of
the occurrence of any grave crime he conveyed to the Magistrate having juris-
diction. He is émpowered to take up the case himself and to adopt all means
for detection. But, in fact, he generally leaves this, as is intended, to the Police, -
who are, in the words of the Police Law (Act XXIV of 1859), ¢ placed at
his disposal for the detection of orime’ within his (the Magistrate’s) division.

“The executive Police are, on their part, required to keep a diary of all
steps taken during this professional investigation for the information of the
Magistrates and Courts, if required, and of their own superior office.

“The object of this provision is sufficiently obvious. It enables the re-
sponsible Magistrate, as well as the superior officers of Police to 'see what is
being done from day to day in the case, and to judge whether the -Police are
doing their duty; it secures a valuable check against irregularity of proce-
dure in respect to the particular case to which it relates, and if such irregus
larity occurs, it provides a useful auxiliary towards the detection of them.



CRIMINAL PROCEDURE. 443

“ Now, it is clear that no one can be more directly interested—to no ono
Js this information so indidpensable—as tn the rcsponsible Magistrate within
whose jurisdiction the offence oceurred and who has finally io dispose of tho
case. This officer is generally noar ihe spot, and if kept constantly advised
of what is going on, he has peculiar advantages for aiding the Police by his
influence and advice as to the detection of the offence and the hearing of any
evidence whioh may be forthcoming. He onjoys, too, special opportunitios
for hearing of, and checking in the bud, any impropriety into which the
executive Police may be betrayed during the investigation. It is therofore
all-important that this responsible Magistrate should know what is transpiring

through a daily diary.

“ The diary is o quasi-judicial document. It may be called for by Courts,
&c., and is therefore a record of ascertained facts and occurrences, not of
Police theories and surmises in respect to the circamstances of the offence,
or of unsifted suspicions and intelligence. These need not be brought on
record until they have passed into the category of judicial evidence. This
diary is in fact a confidential but authoritative communication between the
official persons who are both responsible for the case, namely, the Magistrate
having jurisdiction and his executive Police, and the former must have it. A
copy of this daily diary can be sent to the District Superintendent of Police,
or a mere mention of the matters noted thereon can be shown in the general
diary of Police working, &c., within the station through the Superintendent,
and the information it contains goes to the Magistrate of the Distriot.

T hope the Council will thus sec that there can be no doubt that the
Magistrate having jurisdiction should have this document submitted to him,
and that the efficient working as well as the due support, of the Police are
essentially involved in thus coupling-up these two bodies in respect to their
joint responsibilities for the conduct of a case in the early stages of investiga-
tion, and thereby insisting on mutual confidence and co-operation and efficient

check.

“The present law only provides that a copy of the diary isto be sent to
the District Superintendent of Police, who shall bring to the knowledgo of
the Magistrate of tho District what ho sees fit, and so on; but it does mot
deny the same information to the Magistrate baving jurisdiction.

« Now, it appears that this somewhat limited and fragmcentary direction of

law has been construed by Police officers in some parts as justifying them in
ect to any individunl casc to tho really respunsible

refusing information in resp P
s to having jurisdiction, and as justifying thom ir

oflicial, namely, the Magistra
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simply ignoring in their Police detectlon, every and any Magistrate, except, -
the Magistrate of the District to who the Dlstl‘?t Superintendent of Police
communicates as much or as little as he pleases ahout cases, subject, of course,
" to the chance of his requiring the actual production of the diary. Police
offi cers of this school simply treat the ‘subordinate executive Magistracy of all
grades as purely ]udwml officers, before whom they prosecute their cases very
much in the same exclusive spirit as they would before a Sessions Court,
and deny them any communication thh the Police in respect to cases actually
pending before them.

% Where this is the position assumed by the Police throughout a district, I
am sure things cannot possibly work with the harmony and mutual confidence
which are indispensable. The Police place themselves in a position alike too
weak as respects real efficient working and detection—for they cut themselves
off from the aid and advice of the Magistracy of all ranks—and too strong as

respects the relative positions of the Magistracy and the executive Police.
In fact, they override tlie Magistracy.

“The Select Committee on the Bill perceived how the direction of the
existing law, thus alluded to, is capable of misconstruction, and myself and
others probably wculd have wished to see things put on a clearer and more
distinect footmg by law, and would have incorporated a direction in the Bill to
the effect that the diary of each special case shall be submitted to the Magistrate
having jurisdiction, a copy being sent to the District 8 uperintendent of Police,
who would bring to the notice of the Magistrate what he thought worth
informing him about. But the matter is of so purely executive a character
that as suggested in the early discussion on the reconstruction of the Code of
Criminal Procedure, it had better be left in the bands of the Local Govern-
ment. These best know the state of their Police and Magistracy, and may

safely be left to give direotions as to whom the diary is to be submitted to
-in & manner that will best suit all parties.

" «I am afraid I have unduly occupied the time of the Council on tlns
matter. I have done so because the thing has been madc a great deal of—a
very great deal more than is at all desirable. It has been represented as
the very keystono of Police working, and of the District Superintendent’s
control over, and responsibility as to, the District force, and so on. ‘Why,
it has no more to do with the internal economy and efficient working
of thc general TPolice, than the proceedings of a regimental Court
Martial has to do with the command or efficiency of a regiment
or brigade, It is a short skeleton diary relating to an individual case
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under investigation by the Police, and has‘nothing to do with internal
economy of the district force, or even of the station within which the offence
occurred. The general administration is conducted from information supplied
by station-house reports, general diaries, occurrence rcports and the like,
which come together in the superintendent’s office from all parts of the district
and are there collated. From this general information, a daily report of all
important occurrences in the district is prepared, and laid before the District
Magistrate every twenty-four hours. Amongst othcr itoms of information
thus communicated are of course notices of what has taken place in respect to
each of the impurtant cases in the hands of the Police all over the distriot.
It is exactly of the same character as the ‘ case-diary * which has been des-
cribed and which is kept for the use of the Magistrate having jurisdiction

and of the Court.

“ The matter is purely executive and of little importance as respects tho
administration of the general Police of a district, and the Bill, as now drawn,
not only removes a source of misapprehension, bat leaves Local Governments
to adjust the matter in the manner that best suits the character of their

Police and Subordinate Magistrates.

“I t.rust that the Council will reject the amendment.”

The Hon’ble M&. INGLIS said :—*“ My LorD,—I hope the Council will
reject this amendment. I think that the use these Police. diaries are to bo
put to is a purely executive matter, which should be left open for the orders
of the Local Governments, and is altogether foreign to the Bill now before the
Council. Accordingly the Select Committee, after considerable discussion,

decided to omit any direction on the subject.

« Act V of 1861, the Police Act, is curiously vague in the matter of the
relations between the Magistrate of tho District and the District Superinten-
dent of Police, and very widely differcot opinions had been held on this sub-
ject all supported by arguments based on the provisions of the Act. Onc party
contending that the Police are a body altogether separate and independent of
the Magistrate of the District ; the other, that they arc completely under his
authority and control : both of them, however, referring to Act V in support
of their opinions. Those who consider that the Police should be an indepen-
dent nad separate department refer to thosc clauses in the P‘roccdure Code
which the Committer have decided on omitting as indicating a vague way
that the Police are, to a certain and undcfined extent, indcpendent of the
Magistratc of the District. Indeed, the Hou’ble Mr. Chapman saya that his
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intention in now proposing their ro-1ntroduct10n is to show that it is the
District Police Officer, and not the Magistrate of the District, who should be
held responsible by Government for the suppression and detection of crime.

“ Now, I hold a very decided opinion on this point., I consider that the
Magistrate of the District should be, in all matters and in all departments, the
supreme head and controlling authority, and that ‘the proper position for the
District Superintendent of Police is that of one of his Assistants in special
charge of the Police ; but whether this opinion is correct or not, I think that
this is neither tbe time nor the occasxon on which it should be finally decided,
and that it would be a mistake to pre;ndge in any way the decision that may
be come to hereafter by the insertion of a couple of altogether unnecessary
clauses to a Bill with which they have no proper connection.

His Honour THE LIEUTENANT-GOVERNOR said that he sbould also vote
against this amendment to which he objeoted, not so much for what it ex-
pressed, as for what it really meant. He believed that they were all, includ-
ing the Hon’ble Mr. Chapman himself, agreed that the District Superinten-
dant of Police should be under the orders and control of the Magistrate of
the District, and yet the Hon’ble Member spoke of the independence of the
Police. His HoNour believed it would be admitted that no one could speak
more authoritatively upon this subject than the Hon’ble Mr. Robinson, and
he strongly advocated the subordination of the Police to the Magistracy.
The fact appeared to be, as the Hon’ble Mr. ‘Inglis told the Council, that
these few words were sought to be inserted in order to maintain a remnant
of that Pclice independence of which the Hon’ble Mr. Chapman bad spoken.
His Hoxour thought that the arguments which had been brought forward
in support of the amendment were amply met by what the Hon’ble Member
in charge of the Bill had said, that it was not desirable to introduce a Police
law into this Bill : Le told the Council that that was a matter which should
not be imported into this Bill, and the Comumittee thought fit to accede to the
Hon’ble Member’s argument and leave the matter out of this Bill altogether.
.In voting now against the amendment, His Honour did so on the ground
put forward by his hon’ble friend Mr. Inglis, that it was & Police matter,

which each local administration could settle as they thought fit. The
question was not whether the District Superintendent of Police should have
certain information furnished to him, but whether this law should contain
any specifie provision upon that point. The fact of no provision upon the
point being contained in this Code, by no means involved that the Police
Saperinterdent should be kept in ignorance of what was going on in the
District. It would always be in the power of the executive Government
to direet in what form the information should be supplied to the Police
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Superintendent, or for the Police law to prescribe any particular course.
It appeared to IIts HoNour that it wasnot neccssary that, in every petty caso
of theft, the full proccedings slould be sent to the District Superintendont for his
information, The determination of such questious should, His HoNopr thought
be Jeft to the Police law and the exacutive. The Police was established upon
a different basis in different parts of the country ; and even from a purcly
Police point of view, it might not be desirable in all cases that the same rule
should be followed. In Bengal, for instance, there were Tolice Sub-Divisional
Inspectors to whom reports were submitted of the occurences within their
jurisdiotion. But the rcsult of the proposed amendment would be, that thoss
reports must be sent direct to the District S8uperintendent, instead of to the
1nspector, who would thus be kept in complete ignorance of what was going
on within his jurisdiction.

The Hon’ble MR. ErLis said that he merely desired to express Lis entirc
concurrence with what had fallen from his hon’ble friend Mr. Chapman, with
the single exception that he did not agree, as bis hon’ble friend _did. in all
points with His Bonour the Lieutenant-Governor and the Hon’ble Mr. Strachey
on the general question of Police. But that was not a matter which was uow
under consideration. MR. Err1s laid stress upon the amendment, not because
there was any great difference between it and the section as framcd in the
1ill, but because he perceived that there was a desire, by a side-wind, to re-
introduce the old objectionable system of combining in the same officer the
exercise of Police and judicial functions.

The Hon’ble Mr. StEPHEN knew nothing by expericnce of the subject
uvder discussion, but he objected to the character of this Codc being dopre-
ciated by the introduction of these provisions. What his hon’ble friend,
Mr. Chapman, proposed was exactly the existing law ; but by striking out this
section, o wide change was effected in section 7 of Act V of 1861. Take the
matter in the way in which His Honour the Lieutenant-Governor put it : what
Le said was as mach as to say that he did not like Act V of 1861 ; he wanted to
put the administration of tke Police on a different footing from that in which
it stood now. Mn. STEPHEN thougbt Mr. Chapman’s exposition of the effect
of the amendment was the true ono, and he should therefore vote for the
amendments so as to kecp the law as it stood. If any of tho Local Governments
did not like the law, it was within thrir competency to alter Act V of 18061.

The Hou’ble Mit. STracnry said that it apreared tohim to be of little real
importance wiicther tho section remained as it stood, or whct.hcr his hon’blc
fricnd Mr. Chaproan’s amendment were adopted. e, for his part, .had only
one ground for objecting to the amcndment. e hardly ktlew why it was so,

but the Couzncil had been told that in this amendment was involved the ques-

tion whbether or not the Polioe were to have a semi-independent cxistence., If

this were the case, the amendment acquired an impnrtance which did not appear
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on its face. If there was any question on which he had a decided “opinion it
was this. As to Act V of 1861, be thought it unnecessary to say anything,
because, as 8 matter of faot, no human being could ever say what the most
important section in that Act meant, It had been interpreted in a different
way in almost every Province. Sometimes, the District Superintendent of
Police had been almost independent, and at another time, the District Super-
intendent had been a mere assistant to the Magistrate of the District without
any independent authority whatever. Act V of 1861 was at different times
beld to be consistent with both of these opposite views. _
Mz. STBACHEY spoke of the Bengal Presidency only, and in it he believed
there was no Province in which an attempt had not been made to convert the
Police into a semi-independent body separate from the Magistrate of. the
Distriot, the most important officer in some respects in the whole country, the
man on whom the whole executive power of the Government in the interior of
the District really depended. The separation of the Police from the authority
of the Magistrate had done extreme mischief, and he believed there was no part
of the Upper Provinces in which the executive authority had not been more or
less weakened. During the last few years, however, the tendency had been in
the other direction, and the Magistrate of the District had, to a considerable ex-
tent, got back his authority. He must give his vote against the amendment.
His Excelloncy the CoMMANDER-IN-CHUEF said that he would support the
amendment, because he believed that its tendency was to maintain the separate
police organization which had been introduced by Lord Canning’s Government.

Formerly, the Magistrate and Collector had been everything in the district ;
he was the absolute king of the district; he exercised magisterial, police and
revenue functions ; but, as the country advanced, and a more elaborate adminis-
tration was necessary, a sub-division of labour was introduced—an organized-
police force trained, disciplined and governed by itsown officers, was established.

This was distasteful to the Distriot Magistrate, who believed himself still
equal to undertake all the duties formerly combined in one officer ; and bit
t:y bit the distinctive character of the Policc had been cut away, until there
appeared danger of its returning to the level of the old Police..

His Excellency wculd vote for the amendment, because he believed it
recessary to support and maintain the position and utility of the District Ins-
pector of Police,

The Hon’ble Me, CoAPMAN would not, at that late hour, detain the Council
with many remarks. e wished distinctly and emphatically to repudiate the
idea that he was in favour of making the Superintendents independent of the
Magistrate. In his opinion the Police should not be independent of the Magis-
trate ; but, at the same time, their organization should be established ona sepa-
rate and distinct basis. IIe would place the Superintendent of Police and his

N
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men directly und immediately under the orders of the Magistrate of the Dis-
trict ; but this was very different from saying that he should be at the bock
and call of every subordinate Magistrate. He supposed that, in an ordinary
District, there were some twenty-four subordinate Magistrates of different
grades. Now, let the Counoil consider the effeot of diarics being sent indis-
criminately to officers of this class without the District Superintendent being
communicated with. All he could say was that, if this was to be sanctioned
and adopted, then the sooner a financial saving was affectod by the abolition
of the office of District Superintendent the better. In the course of the gon-
sideration of this Bill, his hon’ble friend on his left had told the Committco
some very startling facts connected with Police and Magisterial administra-
tion in the Madras Presidency. It seemed there were officers in chargo of
police-stations on rupees 14 per mensem, and Magistrates on rupees 40. Lot
the Council cousider for a moment the effect of two corrupt officers of this class
playing into each others hands ?

His Honour the Licutenant-Governor had said that he (MR. CHAPMAN)
was endeavouring by a side-wind to introduce a very important change. He
could not too plainly say that there was no foundation whatever for such an
assertion. All he wished was to retaiu the law on its present footing, and it
was His Honour, and Hon’ble Members who shared His Honour’s views, who
wanted to effect what he (MR. CHAPMAN) considered a most dangerous innova-
tion. The matter was of the greatest importance, and be begged the Council
would carefully consider the effect of their votes. He could not too strongly
assure Hon’ble Members, and especially his friend Mr. Strachey, tbat it was
not his wish or intention to place the Superintendent in a position of indepen-
dence towards the Magistrate of the District. All he contended for was that
the Superintendeat should not be liable to be interfered with, and his Autho-
rity and responsibility weakened, by every Subordinate Magistrate of the
District.

The question being put,

The Oouncil divided—
Ayes. Noes.
His Excellency the Commanderin-  His Excellency the President.
Chief. His Honour the Lieutenant-Gov-
Hon'ble Sir R. Temple. ernor.

Hon'ble Mr. Strachey.
Hon'ble Mr. Inglis.
Hon’ble Mr. Robinson.
Hon'ble Mr. Stewart.

Hon’ble Mr. Stephen.

Hon’ble Mr. Ellis.

Major General the Hon'ble H. Ww.
Norman.

Hon’ble Mr. Chapman.
42 L. D. 17



450 ' CRIMINAL PROCEDURE.

The numbers being equal, the President gave his casting vote with the
Noes. .

So the amendment was negatived.
'y
The Hon’ble MR. CHAPMAN then 1a0ved—

¢« That the follawing be inserted as paragraphs one and two bhefore the
present paragraph ane of section 188 :—

« ¢ Offences under chapter XX (relating to Marriage) and Chapter XXI(of Defamation)
of the Indian Penal Code, and offences of thé olass described in section 148 of this Code,
may be compounded. No other offence may be compounded.’ ”’

« Tnstead of the Exception to section 214 of the Indian Penal Code, the
following shall be read :—

!
~

¢ ¢ The provisions of sections 213 and 214 do not extend to any offence which may be
lawfully compounded.” ¥ '

1t had been pointed out to him (M=e. ORAPMAN) that the Code would be
defective in a very important partioular if no specification were made of the
offences which might be compounded. He had consulted a Judge of great ex-
perience, and the only doubt that authority had expressed was whether the
amendment went far enough, and whether other offences, especially those
relating to religion, might not be included. His amendment, if agreed to,

would have the effect of clearing up perhaps the only really obscure and
doubtful provision of the Penal Code.

Hjs Honour THE LIEUTENANT-GOVERNoR said that he must oppose this
amendment. It appeared to bim that the matter required elucidation in a
great degree.  No one understood the present law, still it was very difficult to
deal with, and could not be disposed of in this summary way. The offences
included under section 148 of the Code included a great variety of cases, and
Hi1s Hovoer did not think that the Hon’ble Member had exercised sufficient
care in drawing up the amendment: there might bs included in it a vast
number of cases that ought not to be compounded. You might go through
hundreds of cases that would fall within the provisions of scction 148 and
ought not to be compounded, and there might be many other cases which were
net included in the amendment, but which ought to be compoundable,

The Hon’ble Mr. STepaEN expressed his general agreement with the

Licutenant-Governor and pointed out several difficulties in adopting Mr.
Chapwan’s amendment.
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The Hon’hle M. CHAPMAN said that, after what had fallen from the
Hon’ble Mr. Stephen, he would, with the permission of the President, withdraw

the amendment.
The amendment was by leave withdrawn,
The Hon’ble MB. CHAPMAN then moved—
“That the following worda.be added to section 295 :—

“ ‘For the purposes of this section, every Magistrate in a Scssions Division shall be
deemed to be subordinate to the Sessions Judge of the Division.” ”’

In doing so, he said, he was no advocate for interfering with the independ-
ence and aunthority of the Magistrate of the District, but he considered that
there should be no doubt as to the right of the Judge to call for, for purposes
of revision, the proceedings of either the Magistrate of a District or of any

other Magistrate subordinate to him.

The Motion was put and agreed to.

The Hon’ble M. 8STEPHEN moved the following amendments :—
“ That, at the end of section 186, the following be added :—

Where accused person doss not « ¢ If an socused person, though not insane, cannot be made
understand the proceedings. to understand the proceedings, the Court may proceed with the
inquiry or trial ; and if such inquiry results in & committal, or if such trial results in a con-
viotion, the proceedings shall be forwarded to the High Court, witb a report of the circum-
stances of tue case, and the High Court shall pass thereon such order as to it secms fit.”

« That the following clausc be inserted after section 274 :—

« ¢ The provisions of this and the last preceding section shall not apply to appeals from

Saving seote1cw on Europesn orders passed on European British subjects under section seventy-
British subjects. four or seventy-six.” ”’

That the words “ and all officers and soldiers acting under his orders shall
bave the protection mentioned in section four hundred and eighty-six " be in-

serted after the word * Magistrate " in line 8 of section 487.

The Motion was put and agreed to.
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His Excellency THE CoMMANDER-IN-ORIEF moved that the words  whether

European or Native ”” be inserted after the word “ Troops ” ia line 5 of section
484.

The Motion was put and agreed to.

The Hon’ble M=s. STEPHEN then moved that the Bill as amended, together
with the amendments now adopted, be passed.

'The Motion was put and agreed to.

The Council adjourned to Wednesday, the 17th"April, 1872.

— H. 8. CUNNINGHAM,
" } Offg. Secy. to the Council of the Govr. Genl.
The 16th April 1872. for making Laws and Regulations.
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