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Abstract of the Proceedings of tlu OoutltCil of the Governor Ge"eral of ["dia, 
aS8~~led for the purp08e of making Law8 mId Regulatrons under tlte 
prOV1I8lon8 of the, .Act of Parliament 2' ~ 25 Via., cap. 67. 

'l'he Council met at Government House on Tuesday, the 12th March 1872. 
PRESENT: 

His Excellency the Viceroy and Governor General of India, K. T., p1'eaiding. 
His Honour the Lieutenant Governor of Bengal. 
His Excellency the Commander-in-Chief, G. C.D., G. C. 8. I. 

The Hon'ble Sir John Strachey. 
The Hon'ble Fitzjaroes Stephen, Q. c. 
The Hon'ble B. H. Ellis. 
Major General the Hon'ble H. W. Norman, c. n. 
'fhe Hon'ble J. F. D. Inglis. 
The Hon'ble W. Robinson, c. s. I. 
The Hon'ble F. S. Chapman. 
The Hon'ble R. Stewart. 
The Hon'ble J. R. Bullen Smith. 
The Hon'ble F. R. Cockerell. 

INDIAN CONTRACT BILL. 
The Hon'ble MR. STEPHEN presented the Report of the Select Committee 

on the Bill to define and amend the Law relating to Contracts, 8&le of Move-
ables, Indemnity and Guarantee, Bailment, Agency and Partnership. 

CRIMINAL PROCEDURE BILL. 
The Hon'ble lb. STEPHEN also presented the Report of the Select Com-

mittee on the Bill for regulating the Procedure of the Courts of Criminal 
JUdicature not established by Royal Charter. 

INDIAN EVIDENCE BILL. 
The Hon'ble MR. STEPHEN also moved that the Report of the Select Com-

mittee on the Bill to define and amend the Law of Evidence be taken into con-
sideration. He said: co My LoRD-Just a year ago, in submitting the report 
of the Committee to the CouDcil, I explained at very cODsiderable length tho 
general design and scope of the Bill which they proposed, and which is now 
before the Council for its tinn1 decision. I need Dot revert to what I then 
aaid upon the general principles of the subject. My best course, I think, will 
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be to inform the Council of what has taken place in relation to the Bill 
since I last addressed them on the subject. 

"After a very full and careful reconsideration of its various details, the 
Bill was published in the Gazette and forwarded to the Local Governments for 
opinion. It was carefully reconsidered in Committee, after the return of the 
Government to Calcutta. It was published in the Gazette upwards of a 
month ago, with a report giving an account of the various alterations which 
had been made in it; and it is now finally submitted for the consideration of the 
Council. The Committe~ has fu.lly considered all the papers with which it 
was favoured; but with one or two exceptions, I cannot say that it has 
received any very considerable assistance from its critics. The Bengal Govern-
ment made some important observations, and so did the Madras Government, 
which favoured us with two peculiarly valuable papers; one by the then Advocate 
General, Mr. Norton, and the other in the form of a letter by the Government 
itself, which had obviously been prepared with the advice and Itssistance of a 
very able professional lawyer. We have received no public expression of opinion 
from anyone of the High Courts, except the High Court of Bombay, which ap-
proved generally of the Bill, but took exception to two of its provisions on minor 
points. The High Court of Calcutta announced its intention to say nothing 
at all on the matter. The High Courts of Madras and Allahabad have, as a 
fact, said nothing; and Q,S the Bill has been before them for many months, I pre-
sume that they do not intend to· do so. I have, however, the satisfaction of 
being able to say that most of the Barrister Judges of the High Courts, and 
three out of the four Chief Justices, have informed me that they approve gene-
rally of the Bill, and regard it as an important improvement on the existing 
state of things. The Local Governments, I think, are unanimous in regarding 
the measure as one which is much needed, Ilnd which is so far suited to its 
purpose as to be both intelligible to persons not legally trained, and complete 
in essential respects. 

"Upon this point, I would specially refer to the valuable papers already 
referred to, which have been received from Madras. It is impossible, in reading 
them, not to see that ~heir authors do not like the Bill. They find every fault 
they can with it, flometimes coming to Vf':ry minute criticism. I do not in the 
least complain of this. I only wish the Bill had been criticised more fully in 
the same spirit, and I readily admit that the critics in question have pointed 
out many defects which have been, I think, removed. I am entitled to 
say that such other defects as may still be latent in it ha~e escaped the detec-
tion of at least too highly competent, and by no means favourable critics, who 
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have given the matter careful consideration. Upon f h Bome 0 t ese criti-
cisms, I w;n make a few remarks as I go on. I refer to them now for the sake 
of showing the importance of the <. pinions whioh I am about to read. 

"The letter of the Madras Government S&Y8-

I It is both advisable and possible so to codify the Law of Evidence as to present withiu 
the limits of a single enactment a treatise upon that law practically sufficient fOl' ordinary pur-
poses! 

and it then adds-

I The Draft Bill in its scheme and general arrangement appears to furnish an adequate 
outline of such a Code j' 

but it is observed that the Bill I in its present state is far from complete.' 

" Mr. Norton expresses the same opinion at greater length, and each of 
these authorities agrees in the statement that the Bill is only a skeleton, which 
will have to be completed by a great number of judicial decisions. 

"Mr. Norton criticises the Bill, section by section, and in order to show 
how fully he has done so, he observes-

I I have, however, compared it, section by section, with Taylor, Roscos, Best, and other text. 
writers j with the Civil and Criminal Procedure Codes so far as they apply to the subject of 
evidence j with some of the existing Acts which regulate judicial evidence, and luch judicial 
decisions as I have access to, illustrating the principles which at present are generally 8UPposed 
hy the ProfeBBion to obtain in the Courts of .India.' ' 

CI He could hardly. I think, have submitted it to a more IIeIll'Ching test. 
}'urther on, he observes-

I The process by which this Bill has been, in the main, built up, appeal'l to me to have been 
by following M~. Pitt Taylor's work on Evidence, and arbitrarily IClecting cerf.uin eectioD8 or 
portions of sections! 

" He then criticises the Bill in detail, and concludes by saying-

, Such are the observations that have occurred to me in the most CAreful study I caD give 
this Bill· and I think that, with Bome omissions, a little re-arrangement here and there, 
and considerable extension and enlargement, it promiBeli to prove a gTent step in adVlUlce and 
improvement in the present uncodified law of evidence, a~d likely to ~frord very valuable aid 
Rnd facilities to the Mofunil Judges, and all concerned 10 the practIce of the law in the 
Mofnssil' 

"The general result of these criticisms is, that the Bill is good 88 far 88 it 
goes, but it is very incomplete, and is composed of scraps of Taylor on Boidence, 
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• arbitrarily,' and much too sparingly, selected. I think lowe. to the Oouncil 
and to the public some observations on this matter. I assert. that tltey do the 
Bill an injustice; that it is very much more complete than its critics allow it 
to be; and that their own writings prove it. I will not do Mr. Norton the 
injustice of supposing that he has intentionally kept back anything of import-
ance which has occurred. to him on the 'Bill. I am therefore entitled to 
assume that his paper, which contains 103 paragraphs and extend over 14 
folio p&ges, refers to all the defects and omissions whi.ch his careful study of 
the subJ'ect hus brou",htto his notice. Passing over criticisms of detail, many o , 
of which are no doubt just and have been adopted, I find that the only sms of . 
omission with which he charges the Bill are the following:-

" 1.-Its provisions as to the effect of judgments are ' meagre.' 

" 2.-It does not deal fully enough with the subject of presumptions. 

" He also suggests slight additions to, or enlargements upon, four sections 
of very subordinate importance, which I will not trouble the Council by refer-
ring to. 

"The letter from the Madras Government, which describes the Bill as 
• far from complete,' specifies no omission whatever, except in reference to the 
subject of presumptions, more of which, it affirms, should be included 'in a 
Code aiming at completeness.' 

" rrhe charge of incompleteness, then, comes to this, that the Bill does not 
deal fully enough with the two subjects of judgments and presumptions. I 
will refer to those points hereafter; but I will first, with your Lordship'S per-
mission, say a few words on the positive grounds on which I assert that the 
Bill does form a complete Code, and does deal with every subject which has 
been dealt with by English text-writers on evidence or by English legislation. 
This leads me, in the first place, to notice the remark that it consists of bits 
of Taylor on Evidence • arbitrarily' chosen. There is a certain amount of 
truth in this charge, about as much truth, and truth of the same kind, as 
there wonlrt he in AAying that the speech which I am now making is composed 
of words arbitrarily chosen out of the dictionary. I could hardly mention 
any English law-book in common use l which is, or even pretends to be, muoh 
more than a large index, made up of extracts from cases strung together with 
little regard to any other than a. very superficial perfunctory arrangement of 
the subject-matter. 'l'here is always some one book which is in possession 
of the field at a. given moment, because it is more complete than its 
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rivals, and has the latest cases and Statutes entered up in it. This position at 
present is occupied by Mr. Taylor's book, as it was ocoupied before his time 
by Gilbert, Phillips, Starkie and c~hers ; and as analogous positions are occupied, 
in relation to other subjects, by RU8sell on Orime8,Bulien on Pleadinfl and 
other works known to alllll.wyers. 'ro say, however, that the Bill now before 
the Oouncil consists of bits taken from Taylor, and especially of bits taken 
'arbitral'ily, ' is altogether incorrect. In the first plnce, the arrangement of 
the Bill, and the general conception of the subjeot on which that arrange-
ment is based, are altogether unlike anything in 'l'nylor or in any other 
text-book on the subject with which I am aoquainted. Nowhere in 'raylor, 
nor in Mr .. Norton's own book on the subject, will be found any recog-
nition of the distinction between the relevancy of facts and the proof of facts, 
or any, even the faintest, perception of the extreme ambiguity and uncertainty 
which, as I showed in the observations which I addressed to the Council a 
year ago, have been thrown over the whole subject by the absence of anything 
like an attempt to define with precision the fundamental terms of the SUbject, 
and especially the words ' fact' and ' evidence.' As to the notion that bits of 
Taylor have been' arbitrarily' put together in the Bill, I will only say that, 
at a proper time and 111ace, I would undertako to assign the reason why every 
section stands where it does. Upon the question of completencss, how-
ever, I will make this remark: I assert that every principle applicable to tbe 
circumstances of British India which is contained in the 1,598 royal 
octavo pages of Taylor on Evidence, is contained in the 167 sections of this 
Bill j I also assert that the Bill has been carefully compa.red, aection by section, 
with the last edition of Mr. Norton's work upon evidence, and that it disposes 
fully of every subject of which Mr. Norton treats. 

U As to the specific instan~es of incompleteness which are alleged againat 
the Bill, two only are of any importance, and upon each of them I will 8&1 
& few words . 

.. The first is, that the Ohapter on Judgments is meagre. My answer ill. 
that it may appear meagre to those who take their notionR of the lew of 
Evidence from works like Mr. Taylor's j but that it contains everytlling which 
properly belongs to the subject. Its utter absence of arrangement ond c1nfai-
fication on every subject is the great reprooch of the law of England, and one 
of the strongest instances of it is to be found in the way in which prcwision8 
of an essentially difl'erent character are frequently comprised under the same 
head. I might give many illustrations of tbis ; but the Law of Evidence, I 
think, supplies more glaring illustratioDi than any other departme:t of law. 
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Many English writers have treated the subject in such a manner as to make 
it comprise the whole body of the law. Thus, for instanc~, 8tarkirB Law of 
Evidence deals with the whole range of the criminal law and of actions for 
contracts and wrongs. His book contains, not merely rules about hearsay and 
secondary evidence and the like, but a specification of "the sort of facts 
which it is permissible to prove on a charge of murder, or in an action for libel, 
in order to show malice, or under the plea of not guilty in such an action. It is 
obvious tllat the Law of Evidence thus conceived would include nearly the whole 
of the substantive law, and it follows, I think, that it is of great importance 
to draw the line distinctly between what properly belongs to the subject and 
what does not. It is for this reason that the sections about judgments are drawn 
in their present form, and that certain topics connected with judgments, which 
are often dealt with l)y writers on evidence, are omitted from the Bill. The 
subject is very technical; but I will endeavour to explain it in a few words: 

" The second section of the Code of Civil Procedure enacts that-

t The Civil Courts shall not take cogniza.nce of any suit brought on & cause of action 
whioh shull have heen heard and dt1termined by 0. Court of competent jurisdiction in & former 
luit between the same parties, 01' between parties under whom they claim.' 

CI The Oode of Criminal Procedure enacts that a man shall not be tried again: 
after he has once been acquitted or convicted. It is a matter of great 
difficulty and intricacy to describe the precise effect of these provisions, and to 
show how.they apply to a variety of cases which may arise. Mr.Broughton's 
edition of the Code of Civil Procedure contains ten large pages, in very small 
print, of notes of the cases which have been decided on the second section of the 
Oode of Oivil Procedure, and :l. certain number of decisions have been given on 
the corresponding sections of the Code of Criminal Procedure; and it is because 
this Bill does not codify those decisions thnt it is described as meagre. Myan-
swer to the criticism is, that the authors of the two Codes in question were quite 
right in considering the matter as essentially a matter of procedure. It no more 
belongs to the Law of Evidence than a thousand other questions which are 
sometimes connected with it. There are, for instance, cases in which insanit.y 
excuscs an act which, but for its existence, would be a crime. If a 
man defends himself on the ground of insanity. he must give evidence of it. 
just as he must prove the existence of. a judgment barring bis antagonist's 
right to sue if he relies on the right's being so barred: but it appears to me 
that it would be as reasonable to treat the question of the effect of insanity on 
responsibility as a part of the Law of Evidence. because, in particular cases, it 
may be necessary to give evidence of insanity. as to treat the law as to the 
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effect of a previous judgment oil. a right to sue as part of the La f E 'd b . rt . . w 0 VI ence. 
ecause, In ce am cases, It may be neoessary to D'ivo evidence of th . te 
f .. d 0- e eXls noe 

o a preVlous JU gment. 

" The only questions connected with judgments, which do appear to me 
to form pnrt of the Law of Evidence properly so called, are dealt with in seotions 
40-44 of the Bill. These sections provide for the cases in which the fact that 
a Court has decided as to a given matter of fact l-elevant to the issue may be 
proved for the purpose of showing that that fact exists. 'l'his, no doubt, is a 
branch of tho Law of Evidence, and the provisions referred to dispose of it 
fully. 

" As to the subject of Presumptions, my answer to the critics of the 
Bill is. partly to the same effect, though their criticisms were perhaps 
better founded. I must admit that the Bill as introduced dealt less fully with 
this subject than was thought desirable on further consideration, and Bome 
additions to it have accordingly been introduced, though the general principle 
on which the matter was dealt with is maintained. The subject of presumptions 
is one of some degree of general interest. It was a favourite enterprise on the 
part of continental lawyers to try to frame systems as to the effect of presump-
tions which would spare Judges the trouble of judging of facts for themselves 
by the light of their own experience and common sense. A presumption 
was an artificial rule as to the value and import of a particular prov-
ed fact. These presumptions were almost infinite in number and were ar-
ranged in a variety of ways. There were rebuttable presumptions, and pre-
sumptions which were irrebuttable. PrtB8Umptione8 jUri8 et de jure, PrtB8Ump_ 
lionel juri8, and PrtBIUmptione8 facti. There were ruso an infinite variety of rules 
for weighing evidence j so much in the way of presumption and so much evidence 
was full proof, a. little less was half-full, and so on. Scraps of this theory have 
found their way into English law, where they produce a very incongruous and 
unfortunate effect, and give rise to a good deal of needless intricacy. A.nother 
use to which presumptions have been put is that of engmfting upon the Law of 
Evidence many subjects whi0h in no way belong to it. ror instance, there is said 
to be a conclusive presumption that everyone knows the law, and this is re. 
garded as necessary in order to vindicate the further proposition that no one is to 
be punished for breaking a law of which he W88 ignorant. To my mind this is 
simply expressing one truth in the shape of two falsehoods. The plain doctrine. 
that ignorance of the law is no excuse for breaking it, dispenses with the pre-
aumption, a.nd hands the subject over, from the lAw of Evidence with which it 
is acciden~y connected, to criminal law to which it properly belongs. 
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.. I will not weary the Council by going into all the details of the subject, 
though I could with perfect ease, if it would not take too long, ans'Ver specifi-
cally the remark of the Madras Government on this matter. That Government 
says-

, Sections 10t·4 conmin three insta.nces of presumptions, selected from a cbapter of the 
Law of Evidence which in Taylor fills III sections. It is difficult to see why any should be 
inserted when so few are chosen.' 

" In general terms the answer is this; large parts of Mr. Taylor's chapter 
relate to topios whioh have nothing to do with the Law of Evidence. Those which 
are of practical importaiwe are all included in the Bill as it stands (a few were no 
doubt omitted in the first draft), and they fall under these heads :-l,t.-There 
are a few cases in which it is expedient to provide that one fact shall be con-
clusive proof of another, for various obvious reasons-the inference of legitimacy 
from marriage is a good instance. 2ndly.-There are several cases in which 
Courts would be at a loss as to the course which they ought to take under 
certain circumstances without a distinct rule of guidance. After what length of 
absence unaccounted for, for instance, may it be presumed that a man is dead? 
The rule is that seven years is sufficient for the purpose. Obviously, six or eight 
would do equally well; but it is also ~bvious that, to have a distinct rule is a great 
convenience. All cases of this kind fall properly under the head of the Burden 
of Proof, and I think it will be found that the provisions contained in chapter 
VII of the Bill provide for all ofthem. A new section (114) has been added to 
this cbapter whicb deserves special notice. Its substance was, I think, implied 
in the original draft of the Bill ; but it has been inserted in order to put the 
matter beyond all possibility of doubt. It is in the following words :_ 

, 1 H,. The Cour~ mny presume the existence of any fact which it thinks likely to have 
happened, regard blJing hOO to the common course of natural events, human conduct and 
publio and private business, in theil' relation to the facts of the particular case. 

lllfUtrauolII. 

The Court may presume-
(II.) That a mall who 4S in possession of stolen goods soon after t.h~ tbeft is either the 

thief or baa received the. goods knowing them to be stolen, unless he can account for his pos-
eeniou; 

(II.) 'l'hat an accomplice is unworthy of credit, unless he is corroborated in material 
partioulars ; 

(c.) That a bill of exchango, accepted or endorsed, was accepted or endorsed for gOod 
conliderat,ion ; 

(d.) 'l'bat a thing or state of things which haa been shown to be in existence within a 
period shorter than that within which Buch things OJ' states of thinga usually cease to exiat, 
is .till in existence ; 
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(I!.) That judicial and official acts have been regularly performed; 

(f.) That the common course of business has been followed in particular cuell i 

(g.) That evidence which could be, and is not, produced, would, if produced, be unfavour. 
a.~le to the person who withholds it; 

(~.) That if a man refulles to answer a question which he is not compelled to answer by 
law, the answer, if given, would be unfavourable to him; 

(i.) That when a document crcating an obligation is in the hands of the obligor, the obli-
gation has been discharged. . 

But the Court shall also have regard to sllch facb as the following, in considering whether 
Ruch maxims do or do not apply to the particular cue before them :-

As to illustration (a)-A shop-keeper has in his till a marked rupee soon after it was 
stolen, and cannot account for its possession specifically, but is continually receiving rupee. in 
thE' course of his business: 

As to iIlustrn.tion (b)-A, a person of the highest character, is tried for causing a man's 
death by an act of negligence in arranging certain machinery. ll, a person of equally good 
character who also took part in the arl'lmgement, describes precisely what was done, and admits 
and explains the common carelessness of A and himself : 

As to illustration (b}-A Clime is committed by scveral persona. A, Band C, three of 
the criminals, are captured on the spot and kept aplLrt from cach other. Each gives an acoount 
of the crime implicating D, and the accounts corroborate each other in such a manner as to 
render previous concert highly improbable: 

As to illustration (c)-A, the drawer of a bill ofexchalige, waa a man of bUlinus. B, 
t.he acceptor, was a young and ignorant person, completely under A'. influence ; 

As to illustration (d)-It is proved that a river ran in a certain oourse five yean ago, but 
it is known that there have been ftoods since that time which might change its course : 

As to illustration (,,)-A judicial act, the regularity of which i. in qUlllltion, \It'U per-
formed under exceptional circumstances : 

As to illustration (f)-The question is, whether a letter wa. received. It i •• hoWD to 
have been posted, but the usual course of the p<>st was interrupted by disturbances ; 

As to illustl'ation (g)-A man refuses to produce a document which would bear on a coo-
t.ract of small importance OD which he i. 8Ued, but which might allO injure the feeling. and 
reputation of his family: 

As to illustration (A)-A man refuses to answer a queation which he i. not compelled by 
law to answer, but the answer to it might cause IOIIJ to him in matters uuconnected with the 
matter in relation to which it is aaked : 

As to illustration (t)-A bond is in poneuion of the obligor, but the oircumstances of the 
caae are such that he may have stolen it.' 

. "The effect of this provision, coupled with the general repealing cla1ll6 at 
the beginning of the Bill, is to make it perfootl1 clear that Oourts of jUltice 

c 
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are to use their own common sense and experience in judging of the effect of 
particular facts, and that they are to be subject to no technical rules whatever 
on the suhject. The illustrations given are, for the most part, cases of 
what in English law are cal1ed presumptions of law; artificial rules as to the 
effect of evidence by which the Court is bound to guide its decision, subject, 
however, to certain limitations which it is difficult either to understand or to 
apply, but which will be swept away by the section in question. I am not 
quite sure whether, in .strictness of speech, the rule that an accomplice is un-
worthy of credit, unless h~ is confirmed, can be called a presumption of law, 
though, according to a very elaborate judgment of Sir Barnes Peacock's, 
it has, at all events, some of the most import~nt characteristics of such a 
presumption. Be this how it may, the indefinite position in which it stands 
has been the cause of endless perplexity and frequent failures of justice. On 
the one hand, it is clear law that a conviction is not illegal because it 
proceeds on the uncorroborated evidence of an accomplice; on the other 
hand, it seems to be also law that, in cases tried by a jury, the Judge is bound 
by law to tell them that they ought not to convict on such evidence, though 
they can if they choose. How a Sessions Judge (sitting without a jury) is to 
give himself a direction to that effect, and how a High Court is to deal with a 
case in which he has convicted, although he told himself that he ought not to 
convict, I do not quite understand. At all events, it seems to me quite clear 
that he ought to be at liberty to use his discretion on the subject. Of course, 
the fact that a man is an lI.COomplice forms a strong objection, in most cases, to 
his evidence; but every one, I think, must have met with instances in which 
it is practically impossible to doubt the truth of such evidence, o.1though it 
may not be corroborated, or although the evidence by which it is corroborated 
is itself suspicious. 

"As I have already observed, I do not wish to trouble the Council with 
technicalities; but I hope this explanation will show that this part. of the 
Bill, at all events is not incomplete. 

cr I may observe that many topics closely connected with the subject 
of evidence are incapable of being satisfactorily dealt with by express law. 
It would be easy to dilate upon the theory on which the whole subject rests, 
and the manner in which an Act of this kind should be used in practice. 
I think, however, that it would not be proper to do so on the present occasion. 
J have therefore put into writing what I have to say on these subjects, 
and I propose to publish what I have written, by way of a commentary 
upon, or introduction to, the Act itself. I hope that this may be of some 
use to the Civil Servants who are preparing for their Indian career, and to 
the law students in Indian Universities. The subjeot is one whioh reaches far 
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be~ond law; fo~ the law of evidence is nothing unless it is founded upon a 
rational oonceptlOn of the manner in which truth 8S to all matters of 'fact 
whatever ought to be investigated. 

"I now turn to a criticism made on the Bill by His Honour the Lieute-
nant-Governor of Bengal, who appears to be somewhat dissatisfied with the 
manner in which the Bill deals with the question of relevancy, which, 8S he 
says, is a question of degree. 

'The Lieutenant-Governor has no doubt that the law, cl('aring up the obscurity tlOW pre. 
vailing as to rules of evidence, protecting our Courts from the intrusion of a foreign law of 
evidenoe ill no wily applicable, and rendering the Judges in some degree masters in their own 
Courts, will be highly beneficial. His principal doubt is, whether it is possible to define by 
law what evidence is relevant and what is not. He is inclined to think that relevancy is a 
question of degree; that the relevant shades off into the irrelevant by imperceptible degrees. 
It may be that it is easier to decide, in each case, what is substantially material to the iSBue, 
or so remote in its relevancy that the time of the Court should not be occupied, th!ln to lay 
down by rule of law what is to be considered relevant and what not. Such rulea must neces-
sarily be somewhat refined, and, as it were, metaphysical. If it were allcwed to argue the question 
whether any piece of evidence is, 01' is not, admissible under such rules, the Lieutenaut·Governor 
would fear that the Court might be lost in disputations. If, however, the rules regard-
ing relevancy be treated as merely an authoritative treatise on evidence for the guidance of 
Judges, which they are to study and follow as well as they can, but that they are not bound to 
hear objections and arguments based upon it, the Lieutene.nt-Govemor hu no doubt that the 
rules in the draft are admirably suited to the purpose, aud would he extremely useful. It dON 
not seem to him very clear in the draft whether 01' no Counsel are to be entitled to tUe 
objeotion to evidence at every turn, and to argue the question .1 to whether it is or i. not ad. 
missible under the evidence rules. It seems of gl'eat importance that this should be made 
clear i for if Counsel may object and argue, the Lieutenant-Governor certainly has great fear 
that the argumentations regarding relevancy will be endloss.' 

"I cannot altogether agree with these remarks. As to the arguments of 
Counsel I do not feel that horror of them which His Honour appears to feel , . 
It is, I think, abundantly clear that Counsel will be permitted to argue as to 
the relevancy of evidence, and as to the propriety of proof, and I do not s~ 
how a law can be laid down at all upon which Counsel are never to argue. No 
one, I think, will seriously assert that lawyers, as a class, are an impediment to 
the administration of justice, or otherwise than an all· but-indispensable tlIlfIist. 
ance to it; but if they are to exist at all, they must argue 88 well on evidence 
88 on other subjects. I must, however, observe that every precaution haa been 
taken to prevent useless and trifling argument. I~ th~ first place, if the Judge 
wishes to know about any fact the relevancy of wInch J9 under debate, he can 
cut the matter short by asking about it himself under section 165. In the 
second place, the mere admission or rejection of impz:o~r evidence ia not to 
be a ground for a new trial or the reversal of a dcclBlon. The fact that the 
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opposite is the rule in England is the great cause of the enormous intricacy 
and technicality of English law on this point. If, in thE;! Tichbourne case, one 
single question had been permitted after bemg objected to, and if the Court 
had afterwards been of opinion that it had been wrongly permitted, then, how-
ever trifling the matter might have been, the party whose objection bad been 
wrongly over-ruled would have been by law entitled to a new trial, and the whole 
enormous expense of the first trial would have been thrown away. This, 
never was tIle law in India, nor will it be so now. The result is that the pro-
visions about relevancy will be useful principally as guides to the Judges 
and the parties, and, in particular, as rules which will enable the Judge to shut 
out masses of irrelevant matter which the parties are very likely to wish to 
introduce. As to the more general que~tion, I think that it is possible to, give 
the true theory of the relevancy of facts, and. if I thought it desirable to enter 
upon n. very abstract matter in this place, I think I could show what this 
theory is, and how this Bill is founded upon it. Be this however as it 
may, and taking a view, not indeed less practical, but more immediately and 
obviously practical, I would make the following observations :-1 a~ quite aware 
that relevancy is, as His Honour observes, a matter of degree, and for that 
reason the Bill gives definitions of it so wide and various. that I think theY'will 
be found to include every sort of fact which has any distinct assignable connec-
tion with any matter in issue. The sections which define relevancy are, indeed, 
enabling sections. Any fact wllich fulfils anyone of the many conditions which 
they declare to constitute relevancy will be relevant, and most facts which 
have any real connection with the matter to be proved would fulfil several of 
them. Take, for instance, this fact-A man is charged with theft, and it is proved 
that he was seen running away immediately after the theft with the stolen 
goods in his hand. This is (1) a fact so connected with a fact in issue as to 
form part of the same transaction, and is therefore relevant under section 6; (2) 
it is the effect of a fact in issue, and is therefore relevant under section 7; (8) 
it is the conduct of a party to the proceeding subsequent to a fact in issue, 
a.nd is so relevant under section 8; (4) it is a fact which in itself renders 
a fod in issue highly probable, and is therefore relevant under section 11. 
This fact, therefore, is relevant under no less than four sections, eaeh of which 
would admit a great number of faets whieh would not be admitted by the 
other sections. Indeed, the latitude of the definition of relevancy will 
be best appreciated by negativing the conditions which the Act imposes. 
Suppose that you are able te assert of a fact that it is neither itself in issue 
nor forms part of the same transaction, nor is its occasion, cause or effect, 
immediate or otherwise j that it shows no motive or preparation for it; that 
it is no part of the previous or subsequent conduct of any person connected 
with the matter in question; that it does not explain or introduce any fact 
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~hich is so connected with the matter in question, or rebut or support any 
IDfer(~nce su~ge~ted thereby, ~r establish the identity of any person or thing 
connected . tV~th It, ?r fix ~he tIm~ of any event the. time of whioh is import-
ant; that It 18 not InCOnsIstent wIth any relevant fact or facts in issue' and that 
neither by. itself, nor in .connection with other facts, does it ~ake any 
such f~ct hIghly pro~able-If all these negatives can be affirmed, I think we may 
S8Y, WIthout much rISk of error, that the one fact has nothing to do with the 
other, and may be regarded as irrelevant. 

"I now come· to a matter which has excited a good deal of discussion, 
though it relates to a subordinate and not very important part of the Bill-that 
which concerns the examination of witnesses by:Counsel. The Bill as ori. 
ginally drawn provided, in substance, that no person should be asked a question 
which reflected on his character, as to matters irrelevant to the case before the 
Court, without written instructions; that if the wourt considered the question 
improper, it might require the production of the instructions; and that the 
giving of such instructions should be an act of defamation, subject, of course, 
to the various rules about defamation laid down in the Penal Code. To ask 
such questions without instructions was to be a contempt of Court in the person 
asking them, but was not to be defamation. 

"This proposal caused a great deal of criticism, and in particular produced 
memorials from the Bars of the three Presidencies. It was also objected to 
by most of the Local Governments to w hom the Bill was referred for opinion. 
Some of the objections made to the proposal were, I thought, well founded. It 
was pointed out, in the first place, that the difficulty of obtaining the written 
instructions would be practically insuperable; in the next place, that the Native 
Bar throughout the country were already subject to forms of discipline 
which were practically sufficient; and, in the third place-and perhaps this WM 

the most important argument of all-that, in this country, theadministmtion of 
justice is carried on under so many difficulties, and is so frequently abused to 
purposes of the worst kind, that it is of the gn>.atest importance that the charac. 
ters of witnesses should he open to full inquiry. These reasons satisfied the 
Committee, and myself amongst the rest, that the sections proposcd would bo 
inexpedient, and othert:l Lave accoruw~ly b~L1 tlUUtltiLuted fut thtlm whioL I 
think will in practice be found sufficient. The substituted sectioD8 are 88 

follows :-
(146. When 0. witness is cr06s.examined, he may, in addition to the question. herein. 

before referred to, be asked any questions which tend 

(1) to tA-.st his veracity; 
(!) to dillCOver who he i. and wha~ is his position in life, or 

d 
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(3) to shake his credit, by injul'ying his character, although the answer to such questions 
might tend directly or indirectly to criminate him, or might exppse, or tend directly or indirectly 
to expose, bim to a penalty or forfeiture. 

147. If any such question relates to a matter l'eievant to the suit 01' proceeding, the p1'0-
visions of section 132. shall apply thereto. 

148. If nny such question relates to a matter not relevant to the suit or proceeding, except 
in so fur iuI it affects the credit of the witness by iujurying his character, the Court shall decide 
whether or not the willles~ shall be compelled to anslVer it, and may, if it thinks fit, warn the 
witness that he is not obliged to answer it. In exercising its discretion, the Court shall have 
regard to the follolVing considerations :-

(1.) Such questions are pl'oper if they are of such a nature that the truth of the imputa-
tion conveyed by them would seriously affect the opi!lion of the Court as to the credibility of 
the witness on the matter to which he testifies. 

(2.) Such questions are improper if the imputation which they convey relates to 
matters BO I'emoto in time, 01' of such II character, that the truth of the imputation would not 
affect, 'or would all'ect in a slight degrec, the opinion of the Court as to the credibility of the 
witness on the matter to which he testifies. 

(3.) Such questions arc impropel' if there is a great disproportion between the importance 
of the imputation mnde against the witness's character and the importance of his evidence. 

(4.) 'rhe Court may, if it sees fit, draw, from the witness's refusal to answer, the infer-
ence that the answer, if given. would be unfavourable. 

149. No Buch question as is referred to in section 148 ought to be asked, unless the 
perRon asking it has reasonable grounds for thinking that the imputation which it conveys is 
well-founded. 

llllUtrationl. 
(II.) A barrister is instructed by an attorney or vakil that an importnnt witness i& a 

da.coit. This is a reasonable ground for asking the witness whether he is a dacoit. 

(b.) A pleader is informed by a person in Court that an important witness is a dacoit. 
The informant, on being questioned by the pleader, gives satisfactory l'easous for his statement. 
'l'his is a reasonable gl'Ound for asking the witnesll whether he is a dacoit. 

(c.) A witness, of whom nothing whatever is known, is asked at random whether he is a 
da.coit. There are here no l'easouble grounds for the question. 

(d.) A witness, of whom nothing whatever is known being questioned as to his mode of 
life and menns of living, gives unsatisfactory answers. This may be a reasonable ground for 
asking him if he is a dacoit. 

150. If the Court is of opinion that any Buch question wns asked without reasonable 
grounds, it may, if it was asked by any barrister, pleader, vakll, 01' attorney, report the cir-
cumstances of the case to thc High Court or other authority to which such barrister, pleader. 
nkil, or attorney is subject in the exercise of his profession. 
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151. The COUl·t may forbid any questions or inquiries which it regards as indecent or 
soandalous, although such questions 01' inquiries may have some bearing on the questions before 
the Court, :..nless they relate to facts ill issue, 01' to matters necessary to be known in oauea' to 
determine wheth~r or not the fact,s in isne existed. 

152, The Coua't shall fOI·bid ally question which appears to it to be intended to insult or 
annoy, or whioh, though propel' iu itself, "ppelll's to the Court needlessly of'feusive in form: 

" The object of these sections is to lay down, in the most distinct manner, 
the duty of Counsel of all grades in examining witnesses with a view to shaking 
their credit by damagIng their charact.er. I trust that this explicit statement 
of the principles according t.o wllich such questions ought or ought not to be 
asked, will be found sufficient to prevent the growth, in this oounb'Y. of 
that which in England hus on many occasions been a grave scandal. I 
think that the sections, as far as their substance is concerned, speak for 
themselves, and that they will be admitted to be sound by aU honourable 
advocates and by the public. I cannot lea.ve the suhject without a few remarks 
on the memorials which the sections originully proposed have called {ol·tll froUl 
the Bar in various parts of the country, As none of the bodies in question 
have made any further remarks on the Bill, since it appeared in the Gazette in 
its amended form about a month ago, I suppose that the alterations made in the 
Bill have removed the main objections which they felt to it. I need not therefore 
notice those parts of their memorials which were directed a.gainst the conse· 
quences which they apprehended from the sections which have been given up. 
TIley contain, however, other m!lttE.'r which I feel compelJed to notice. I need 
not refer to aU the memorials. The one sent in by the Calcutta Bar was for 
the most part proper, though it contained passages which I think might as well 
have been omitted. The memorial of the Bombay Barristers contains similar 
passages, expressed more fully and less tempera.tely, and I sh(l.lln.ccordingly con-
fine myself to noticing such of their remarks as appear to me to deserve notico. 

"I may observe, in the first plo.ce, in general, that I have read in the news, 
piLpers anri in the.'ie memorials milch thnt can only mea.n that I individually was 
actuated in drawing this Bill by hostility to the Bar; indeed, tho Bombay 
memorial says, in an many words, that rem!1rks made by one mernh!"r (meaning', 
I suppose, me) in Council' appear to contorupla.te tho ex.tinctio~ ?f the profes-
sion of Barrister-at-law in India.' In support of thiS surprISing statement, 
they quote, as being , open to no other construction,' the following words from 
the report of the Select Committee :-

'The English system. under wltiei'. the Bench and Banet together and play their rf'spe<.-tiYe 
parts independently and the pr"fessio:l&1 organizlltion ou whioh it reltA, d08l not at yet exi.t 
in this country, and will not for a very long eourae of t.ime be introdlaoed.' 
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II Before I make the remarks which this suggests, let me 88k Your Lordship 
and the Council whether a charge that I, of all people, wish for the extinction 
of the profession of Barrister-at-Iaw in India, is not upon the face of it absurd? 
I am myself a Barrister of eighteen years' stanjing, and a Queen's Counsel of four 
years' standing. I believe that there is no Barrister in British India. of whom I 
should not be entitled to take precedence, professionally. if I chose to practise 
here; and so strong is my connection with my profession, that I am at this 
moment on the point of resigning one of the most responsible offices which a 
Barrister can hold, for the purpose of returning to the ordiBary routine or profes-
sional practice. How is it possible to imagine that a man so situated should be 
hostile to the profession P' When this Bill was introduced. I was-as I still 
am-anxious to do wbatever lies in my power to preserve the honour and dignity 
of my profession, and to prevent its good name from being disgraced. For this 
reason I devised what I regarded as an appropriate remedy for a great and crying 
evil; one with which I have been much impressed by my own observation in Eng-
land, and which is likely to extend in India as the habit of cross-examination 
becomes more general, and when the rights which a cross.examj,ning advocate has 
are explicitly defined. 'fhe remedy, I wJll admit, was to some extent inappro. 
priate; but for merely proposing it, for merely recognizing the existence of the 
evil against which it was directed, I am charged with wishing to extinguish 
my own profession. 

II The real meaning of the expressions in the report (for which I am fully 
responsible) was, I think, so plain that I cannot understand how the memo-
rialists can have ascribed. to them a sense which I think they could never 
suggest to any fair mind. The report said-

, The English system, under which the Bench and the Bal' act together and play their 
respective parts independently, and I,he professionlll organization on which it rests, does not 
as yet exist ~n this country, Bud \vill not for a very long course of time be introduced.' 

"c Yes,' say the memorialist!', ' it does flxist, to wit, in the Presidency towns! 
This is much as if the water-works of Calcutta were referred. to, to contradict a 
statement that India is wretchedly supplied with drinking water. I make a state-
ment about an Empire as large as .l!.:urope without Russia, and am told that it 
is inoorrect, beoause there are three English Courts, and three knots of, perhaps, 8 

dozen or so English Barristers, to be found at.towns which are in the nature of 
English settlements. The re!l.Son why the statement complained of was not qua-
lified by excepting these towns and Courts was simply that the exception was not 
important enough to bo stated. It would, indeed, have heen matter of great 
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i~d~erenc~ to ~e~ pers?nally, whether the Bill extended to the High Oourts 
SIttIng ~n the orIgInal sIde or not. It is a mistake to make execptioDs without 
~ necessIty. for them i b~t the questioD, what rules of evidence should apply 
In the PresIdency towns, 18 one of every little real importance. The great and 
vital importance of the matter lies in the effect which it will have on the ad-
ministration of justice throughout the country at large. It is framed in order 
to meet the wants,' and lighten the labours, of district officers, by giving them a 
short and clear view of a subject which has been converted into a sort of profes-
sional mystery, the knowledge of which was confined to a knot of persons speci-
ally initiated in it. Now, as regards the Mofu!lsil, I repeat the expressions 
complained of. I assert that they are absolutely true, nnd state a fact notori-
ous to everyone. I say that, throughout India generally, nothing lilre the 
English system, under which the Bench and Bar act together and play their 
respective parts independently, does now exist, or can for 8. length of time he 
expected to erist. Let me just re-call for a moment the nature of that system. 
In the first place, the Bench and the Bar in England form 8ubstantially one 
body. The Judges have all been Barristers, and the great prize to which the 
B:trristel's look forward is to become 1 udges. That is not the case in India, nor 
anything like it. The great mass of Indian Judges are not, and never have 
been, lawyers at all; the great mass of Indian lawyers have no cha.nce or ex-
pectation of becoming Judges, and many of them have no wish to do 80. Even 
in the Presidency towns, the whole organization of the profession diHers from 
that of England in ways which I do not think it necessary to refer to, but 
which are of great importance. I may, however, observe that the position of 
an English Barrister who practises in the Mofussil, whether he is babitually 
resident in a presidency town or not, is altogether different from that of flTl 

En~lish Barrister in bis ordinary practicc in England. An English BllrriRtClr 011 

Circuit, and even at the Quarter Scssious, is subject to a whole series of 1)1'0-

fessional restraints and professional rules, which do not, and cannot, apply to 
practice in the Mofussil in this country. He acts under the eye8 of a publie 
which takes great interf'J3t in his proceedings, and puts a powerful check upon 
them. He practises in important cases befol'P. .J lIrl~es whom he feels and 
knows to be his professional superiors, and to whom he IS ~u8tomed to defer. 
No one of these remarks applies to a Barrister from a Pretudency practising in 
the Mofussil. 'rhe result of this S'tate of things must be matter of opinion. 
It is impossible to discuss the subject in detail. The Bombay and Calcutta 
memoria.lists consider it eminently satisfnctory: let us hope they are right. 
My opinion, of course, is formed upon b'Tounds which it is not ~ery 008y to 
assign, and, as it can be of little importance, I shall not exprese It. In any 
case this Bill can do no harm. 

e 
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"Passing, however, from the case of English Barristers ~ the case of plead~ 
ers and vakils, and the Courts before which they practise, I would appeal to 
every one who has experience of the subject; whether the observations referred 
to are not strictly true, and whether the main provision founded upon them-
the llrovision which empowers the Court to ask what questions it pleases-is 
not essential to the administration of justice here. In saying that the Bench 
and the Bar in England play their respective parts independently, what I mean 
is that, in England, cases are fully prepared for trial before they come into Court, 
so that the Judge has nothing to do but to sit still and weigh the evidence pro-
duced before him. In India, in an enormous mass of cases, this neither is nor 
can be so. It is absolutely necessary that the Judge should not only hear what 
is put before him by others, but that he should ascertain by his own inquiries 
how the facts actually stand. In order to do this, it .will frequently be neces-
sary for him to go into matters' which are not themselves relevant to the matter 
in issue, but may lead to something that is, and it is in order to arm Judges 
with express authority to do this that section 165, which has been so much ob-
jected to, has been framed. 

"I have now referred to the main points in the Bill .which have been at-
tacked, and as I fully explained the principles on which it was founded more 
than a year ago, I have only to move that it may be taken into consideration." 

The Motion was put and agreed to •. 

The Hon'ble MR. STEPHEN then moved the following amendments :_ 

That, in section 8, instead of the second paragraph, the following be sub-
stituted :-

.. The conduct. of any party, or of any agent to and party, to any suit or proceeding in 
reference to Buch suit or proceeding, or in reference to any fact in issne therein or relevant 
th~reto, and tho conduot of any pOrHon an offence against whom is the subject of any proceed-
ing, is relevant, if slloh oonduct influences or is iufluenced by any fact in issue or relevant fact, 
alld whether it was previous or subsequent thereto." 

That, in section 9,line 3, after the word" which," insert the words" sup-
port or." 

'l'hat, in the explanation to section 57. &stead of the words "the Parlia-
ments of the United Kingdom of Great Britain, of England, of Scotla.nd, and 
of Ireland," the following be substituted:-

"1. The Parliament of the United Kingdom of Great Bl'itain and Ireland; 
Z. The Parliament of Great Irit.B.in 
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8. The Parliament of England; 
4. The Parliament of Scotland, and 
6. The Parliament of Ireland." 

131 

That the words cc or in any other case in which the Oourt thinks fit to dis-
pense with it" be added to the proviso in section 66. 

That the following new section be inserted after section 157:-
158. Whenever any statement, relevant under sections 82 or 88, is proved,' all mat-

ters ma.y be proved, either in order t{) contradict or to corroborate it, or in order to impeach or 
conAl'm the credit of the person by whom it. was made, which might have been proved if that 
perSon had been called B.8 a witness and had denied upon cross.examination the truth of 
the matter suggested." 

And that the numbers of the subsequent sections be altered accordingly. 

The Motion was put and agreed to. 

His Honour THE LIEUTENANT-GOVERNoR would ask the permission of His 
Excellency the President to move an amendment of whioh he had not given 
notice. He would observe that the Oouncil had had very short notice of this 
Bill being brought forward and passed to-day. The amendment whioh HIS 
HONOUR intended to propose was not of much importanoe; it was simply to lop 
off a dead branch of the Bill, namely, section 150 . 

. The H()n'ble MR. STEPHEN said that the seotion to which His Honour the 
Lieutenant-Governor referred was one of considerable importance, to which 
great weight was attached. He might say that the Council ought to have had 
notice of such an amendment. It was moreover a matter w hioh would give rise 
to a great deal of discussion. 

His Honour THE LIEUTENANT-GOVERNOR believed h~ was correct in saying 
that the Oouncil had not had notice, until yesterday or the day before, that the 
Bill was to be brought forward. He would not have Mked, at this stage. for leave 
to move a substantive amendment; his amendment was merely to lop off 8. dead 
branch. 

His Excellency THE PRESIDENT thought that this was a question of 
great importance, and that notice should have been given of the intention to 

move the amendment. • 
His Honour THE LIEUTBNA.NT-GoVERNOB said that, 86 His Excellency the 

President was of opinion that notice of the amendment should have been given., 
H:m HONOUB did not think that his amendment was of su1licient import&o.ce 
to delay the passing of the Bill. 
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The Hon'ble MR. COCKERELL felt very mlich inclined to support 
His Honour the Lieutenant-Governor in his attempt to have an amendment 
in the sense which His Honour had indicated brought forward, an~ thought 
that there were probably other members who were of the same opinion. . The 
section which it was proposed to omit was a dead branch, which it would be 
very well to get rid of. MR. COCKERELL had proposed a similar amendment in 
Committee, but had been overruled. 

His Excellency THE PRESIDENT observed that there seemed to be a 
strong feeling in favour· of the amendment; and although he was sorry 
that any further delay should occur to the inconvenience of business,· he 
thought that an adjournment of this Bill might, under the circumstances, be 
advisable. 

The Hon'ble MR. STEPHEN said that, looking to the great pressure of 
business before the Council, he would much rather consent to the amendment 
being brought on at once, than that ther~ should be an adjournment. 

His J:Ionour THE LIEUTENANT-GoVERNOR would express a strong opinion that 
his amendment was not of sufficient importanoe to call for an adjournment. 

His Excellency THE PRESIDENT had not had an opportunity of con-
sidering the nature of the amendment which His Honour the Lieutenant-
Governor wished to propose; but he would be happy to act according to 
the prevailing opinion of the Council. 1.'ho Hon'ble Member in charge of 
the Bill had himself expressed a desire that the amendment should be brought 
on and settled to-day. 

. His Honour THE LIEUTENANT-GoVERNOR then moved the Qmission of 
section 100. He had already stated, in regard to the amendment, nearly all that 
he had to say, namely, that the section was really a dead branch, without any 
effect or practical meaning whatever. It would not be nr,cessary for him, 
therefore, to detain the Council with many words upon the subject. It seemed 
to him that this section was the shadow of a real provision which had been struck 
out of the Bill, and which was past and gone. The Hon'ble Member in charge 
of the Bill had explained at considerable length, and in an extremely lucid 
manner, the circumstances under which a g~oup of sections found place in 
the Bill, nllmely, sections 146 to 150. HIS HONOUR might !lay, broadly, that the 
effect of these seotions, down to seotion 149, was to prescribe that. certain ques-
tions affecting the character of ~itllesses might, under certain circumstances, be 
admitted, and that, under certain other circumstances, such questions ought not 
to be admitted. Well, as the Bill was originally drawn, it not only laid down 
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what questions should be admitted and what questions should not be admitted, 
but another section prescribed penalties for the improper putting of such questiol1s 
by advocates or other persons engaged in a case. After a great deal of discussion 
he belioved, these penal provisions were struck out of the Bill. The conse~ 
qucnce was that advocates engaged in a case were subjeot, with regard to tht) 
putting or not putting of such questions, to no special penalties, but 
only to those rules which guided and governed an advocate's professional COll-

duct in regard to these as to all other matters. Well, then, if it be, as be said. 
that this section provided no penalties at all, and provided no course of proceed-
ing which the Court was not competent to take without it, it was in fact a fiction 
and a sham; a weak and defective compromise of a matter which had been 
disposed of. His Lordship and the Conncil were aware that, in this country, 
Courts of all descriptions, from the higher to the lower, were subject to the 
control of the highest Court: each was subject to the direct control of the 
Court uJ:!.der which it acted and by which it was supervised. No law was neces-
sary to enable an inferior Oourt to report to the superior Court any matter 
affecting any advocate who held his license from that Court. It seemed to HIB 
HONOUR that this provision was much more in the nature of a section to 
enable a teacher to report a boy to his parents or to one who heM a moral or 
legal control over him. The sootion was of no practical effect, but to some 
extent disfigured the Bill, as being a fictitious shadow of a reality which had 
passed away, and HIs HONOUR therefore proposed to omit it. 

The Hon'ble MR. OOCKERELL entirely agreed with what had fallen from 
Ris Honour the Lieutenant-Governor, and, in his opinion, if any provision of 
this kind could properly find a place in a legal enactment, it should mtllCr be 
in a. Bill relating to pleaders, such as the Bill on that subject wlJich ",as 
already before the Council. It seemed to him (MR. COCKERELL) entirely out of 
place in a Bill of this kind. He had always entertained this opinion, and preBSed 
it in Committee, and he thought His Honour had correctly described the clause 
referred to as a dead branch. But as it was one which could do no harm, MR. 
COCl[EREI.J. hn.rl not t,hought it necessary to repeat his opinion on the lIuhjAClt. 
and press his views upon the Council. As, however, the matter had been taken 
up, he was exceedingly glad to have tbis opportunity of expressing his full 
concurrenee in the Lieutenant-Governor's suggestion. 

The Hon'ble ?tIR. CHAPIUN could not help thinking that the proviJion 
which His Honour the Lieutenant-Governor proposed to omit 1V88 not a dead 
branch but a branch which had some vitality in it. If advocates practising in 
the M~fU8Sil knew that their conduct would be liable to be reported to the High 
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Court, and thus brought to the notice of the professio~, he thought this 
knowledge might act as a salutary oheck agl1inst those who were likely to abuse 
t.he liberty of the Bar. 

The Hon'ble MR. ROBINSON joined entirely in the view taken by his 
hon'ble friend Mr. Chapman. He thought that the provision of section 150 
would act as a very wholesome check upon vakHs who practised in up-country 
Courts. They aspired to rise to the judicial serviee, and it was desirable that 
the High Court should k~ow something of the character of the men practising 
in the Lower Courts, and more especially have their shortcomings brought be-
fore them. MR. RoBINSON thought that the provision which it was proposed to 
omit was a very good one, and he would therefore vote against the amend-
ment. 

Major General the Hon'ble H. W. NORMAN thought, on the whole, that 
the section should be retained; it might be the means of doing some good 
and he thought it could not do any harm. 

The amendment was then put and negatived. 

The Hon'ble ME. STEPHEN then moved that the Bill as amended be passed. 
He would not trouble the Council with any further remarks. 

His' Honour the LIEUTENANT-GOVERNOR said he would not like to let. 
this motion pass without saying a few words; he had passed so long a portion of 
his life in de:l.ling with evidence, th!l.t he hardly liked to say he was at the last 
moment compelled to take this Bill upon trust; but he might say that he had 
}lIaced his trust in a quarter in which it could be very well placed. It was a Bill 
that, he believed, had received thorough consideration and thorough sifting in a 
most thorough and systematic manner. It was in the hands of a man who was 
so extremely free from antiquated prejudices and antiquated notions, that be 
hoped the Bill bad been made 118 good as a Bill of this kind could be expected 
to be made in the hands of any man. HIS HONOUR had on a former occasion 
expressed his opinion against any law of evidence for this counLry. He hall 
doubts whether nny legal la.w of evidence, as distinguished from moral and 
metaphY8ioru laws, was really a good thing. But at the same time he felt that 
things had taken that oourse, and the oircumstances were now such tha.t it was 
hopeless to avoid some law of evidence; and he hoped and believed that a law of 
evidence, freed from intrica.oies and technicalities, had this very great advantage 
to the Courts of the country, that it at least put them, in respect of the law, on 
an equal footing with the advocates practising before them. It enabled the 
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J udg~ to say ~ the Advoca~, "I am 8S good a man as you: if you raise a. 
questlOn of eVIdence, there IS the law by which your question can be decidoo." 
It would put a stop to the practice, hitherto prevalent, of an Advocate shak. 
ing in the face of. the Oourt a my!lterious law of evidence, which was not 
to b~ f?und C?di1i~ anyw.here as substantive Jaw, or otherwis8, in any shape 
admIttmg of Its bemg easily referred to by our Judges and judicial officers of 
all grades. HIS HONOUR could have wished that the Hon'ble Member in charge 
of the Bill had not found it necessary to tell the Council that the Bill W&S, to n 
considerable extent, based on Tal/lor on ErJidence j because HIs HONOUR'S view 
was that it was not desirable to take a.ny dictionary of English law as the 
basis of a law of evidence in this oountry. If he could find any ground fOl' 
objecting to any part of the Bill, it was that, in some parts, it somewhat smelt, 
of the English law of evidence j but he hoped that most of the sting of Taylor 
had been taken out of him by the Hon'ble Member in oharge of the Bill, nnd 
by the Oommittee, in the course of their manipulations of the Bill. HIS 
HONOUR was also in one respect glad to observe that the Bill had been re-
considered, and that the result of that consideration was that it had come out of 
the hands of the Select Oommittee very muoh reduced in point of the meta-
physics which were somewhat conspiouous in the first draft. Tbat being 110, 

and the Act being, as the Hon'ble Member had explained, made large and 
wide, and C'.onstructed in Bucb a manner as, by many meshes, to hring into its 
'Joope almost every possible fact, he might 8&y that he looked upon the p88S-
ing of this Bill &8 hopefully as he would look upon the passing of any law of 
evidence; that he hoped for the best, and should look to the great wideness 
of its provisions as a. means of enabling the Courts to make t~e best of 
the law. For himself, in that view, he accepted it and thanked the Hon'ble 
Member for it. 

The Hon'ble Ma. STRACIlEY cxpl'essed, in a few words, his feeling, in 
whioh he was sure the Council wouJd agree, that India owed to his hon'hlp 
and learned friend a. great debt of gratitude for this Bill, whieh WII8 noW' aoont 
to 00 pa.'9Sl;Id •. MR. STRACHEY was confident that his hontble and learned 
friend had by this Bill conferred upon the. country an impo~tant benefit, ?f 
which they would see the result hereafter In a .really great Improvement In 

the administration of justice in India. The Oouned had to thank Mr. Steph~n 
for a very great deal of admirable work; ~nd lIB. 8TKAC~BY was ~ure tl~at hi. 
name would long be remembered in India, through tllls work m particular, 
which was now about to be completed. 

The Motion was put a.Jld Ilgreed to. 
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PANJAB MUNICIPALITIES ACT AMENDMENT BILL. 
The Hon'ble MR. COCKERELL presented the Report of the Select 

Committee on the Bill to prolong the operation of Act XV of 1867 (l'anjab 
Municipalities). 

The Council adjourned to Tuesday, the 19th March 1872. 

CALCUTTA; [, 

Phe 12th March 1872., 5 
H. S. CUNNINGHAM, 

Offg· Secy. to the Oouncil of tke G(1)r. Gent. 
for making Law, and Begulationa. 

On ........ '., 1.41& ORIraI Prl.lID« OQco.-!IIo, 11M L. 11. ____ ._. 




