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' '
Albstract of the Proceedings of the Council of the Governor Qeneral of India,
assembled for the purpose of malci;{g Laws and Regulations under the
provisions of the Act of Parliament 24 & 25 Vic., cap. 07.

The Couxicil met at Government Ilouso on Monday, the 156th March 1876.

. PRrESENT :
His Excellency the Viceroy and Qovernor-Goneral of India, 6. 1. s. 1.,
presiding.
His Honour the Licutcnant-Governor of Bengal.
His Excellency the Commander-in-Obiof, 6. 0. 1., 0.8. 1.
The Hon'ble B. H. Ellis. L]
Major-General the Hon'bls Sir H. W. Norman, K. 0. B.
The Hon'ble Arthur Hobhouse, @.c. °
The Hon'ble E. C. Bayley, o.s.1.
The Hon'ble Sir W. Muir, K. 0.8. I
The Hon’ble R. A. Dalyell.
The Hon’ble II. H. Sutherland.
The Hon’ble J. R. Bullen Smith.
The Hon’ble Sir Douglas Forsyth, x. c. s. L

PORT-DUES BILL.

The Hon'ble Mr. Ilonuouse presenied the final Report of the Selcet
Comimittee on tho Bill to consolidate and amend the law rélating ta Ports and
Port-dues, and moved that the reports on that Bill be taken into consideration.
He said that this was the motion which was postponed on the last occasion,
and he would briofly refer to tho points which the Belect Committeo
on the Bill had sinco considercd. The Committee mot and discussed the
matters for the sake of which the Bill was postponed, and tho result was
that two small, and as ho thought purely verbal, altcrations bad been introduced
in the Bill. The first of theso was in scction 5, whore the Committco
had altered the explanation by saying that “ high-water-mark was the
highest point rcached by ordinary spring-tides at any scason of the
year.” As ho believed, that was cxactly tho meaning which would have been
assigned to tho cxpression which was used before. Then they spoke of “opdi-
nary spring-tides,” and all that would havo to bo shown was that a tide was an
ordinary spring-tide; then the high-water-mark of that tide would designato

»
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* season’ of “the yea

~the . lmuts of the port. At all events the lmnts of the: p01t -would nof
‘bo of- Jess! 0xte11t than: the high-water of - tlmt tido. ' But as* it appeared
that, thexe wero'in Calcutta. two ouhnmy spung-tules, und as 1t was poss1ble to
* doubt whethor cach class’ of such tides was . ‘entifled to bo calle(l ¢ ordmmy
spunn-tldes,’{ or whethcx some calculatlon would be made as’ to: wlnch class-
- of. tides was. most flcquent so ¥ 1 that w]nch was most numelous the
£ oxdmzny spxmg-txde,” the Oommlttee ;had mtmducc(l tho wouls o at any

' that the ¢ spunrr-tlde “of au} seuson mlght be
i taken a8 malkméf thé hm' 3 of the poit.’/ He Was SOy 10560 fromi’a mcinoidal
\vluch came i1 that’ mornmg, tlnt ‘the) 1pmmn ownels "Wera of oplmon that-'.'
they wue m]mcd by tlns altcmtlon “His belxcf was that they were not injur-
ed 1f Act XXII ‘of " 18.)5 was to bé’ mte1p1eted in ‘n" Qourt™of ‘law,  he
thounht thexe was as muclx clmncc of its being construed” more unf'woumbly
to the upuuan OWDOIS, a8 thele was of its b%mo constmccl more' favourably to
t\\cm, than was actually done by the Blll “The present ]aw ‘said ‘that hwh-,
vatel mmk" was_ to bo. the limits” Jof ‘the ‘port, ‘and it was just’ as'éasy’ ‘to

constn ue « lucrh-water-mar ' to be the lnghest mark that the water evcr redch-
ed,’ as to constme 1t to be anythmf' lcss than what the Bill ‘construéd 1t to be.
'!;'_‘\tht the B111 d1(1 ‘was’ to ehmmute one element of uncertamty “He' Would .

not entm nfren_l mto tho m gumcnts upon wlnch the Oommlttce lmd u.rnved
thut it was ‘not 4 redsonable principle,”or th'tt it was not: necessary for the
pwtectmn of the public who use a port, to bring under public control all

thoso pleces of g1011nd which, undel the ouhnmy epcmtlons of nntme, wem
coveled wnth \vatm R

. o .,
T R R i :*' ,,':"--w. {fflf’\'...

'l‘he next ultemtlon was also, as it seemed to lnm, of a velbal olmracte). it
was in section 00 where, instead of saying merely that hospxtal port-dues might
" be upphcd for providing medical aid for the shipping and scamen in a port, the
Bill now said that it might bo applicd for providing sanitary supervision and
mc(hcal nid for the sluppm" and seamen. As hehad explained before, if samtary
supeunsmn was necessary for the physxeal healthiness ‘ of the shipping'and sea-

" men, it would como under the words * medical aid ;” ‘but tho Committee had

put in tho “words ¢ snmtary supcstxon” in order that therée might bo no
“dispute but that medical aid did include the more remote operation of sanitary
supcwlsmn as well as the more direct and 1mmcdnto modes of tu,(lmg tho sick.

_ Tl\OlO was only ono other point which the Commlttce had to. consxdel——
whether any exception should be made in the section which said that no
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port-due should be levied excopt under the authority of the Act. That was
section 45 which enacted as follows :— '

“ No port-dues or feea shall hereafter bo levied in any port except under the authority of
this Act.”

The question was whethor wo should tako notico of a port that was about
to be made at Madras, in which the Madras authorities would dosiro to levy
ducs cxceeding the maximum fixed by tho Act, and whether somo exception
should be made which would leavo tho Madras authoritics at liberty to lovy
larger ducs. The matter stood thus. According to the presont law, Aot XXII®
of 1855, tho Local Governments wero forbidden to lovy ony port-dues or
fces excepting what might bo levied under the authority of the Act. That
Act was passed in 1866. Then came the Indian Councils’ Act and gave,
power to tho local lcgislatures by? which thoy might sct aside any Act ofs
Council passed previously to 1861; so that in that way the Madras legisla:
ture might at this moment set aside any requirement in the Act of 1855
and make an enactment of their own. The principle of the present Bill-
was to bring the matter back to the position of 1856, and to make the
levying of port-dues rather a matter for the supreme legislature than
for the local legislatures to consider; and that principlo ho thought had botter
prevail even with regard to such a case as tho port of Madras. When we
know what was required, we might then relax tho limits placed by this Bill,
In the first place it would bo somo few ycars beforo the Madras authoritics
would be in a position to levy dues; tho port would not have been made, and
they could not judge now what would be the maximum dues they would desire
to be levied. It was clear that the maximum would be fixed according to the
amount spent in making the port: and that could not bo forescen. As the
Bill went on the principle of fixing tho highest charges which were to prevail
throughout India, it was on the wholo better that the scalo so fixed should not )

Do altered until we saw exactly what was to be done.

Tho Ion’ble Me. SuruerrAND had to apologize to Ilis Exccllency the
President for venturing at the last moment to troublo the Council with any
remarks on this Bill. Although he had not previously addrossed the Council
on thoe subject, ho had followed with interest the progress of tho Bill before
the Sclect Committee, and his hon'ljo and learned fricnd, Mr. IIobhouse, had
permitted him to -attend tho mceting of the Sclect Commitico when o pro.
posed to bring forward tho rights of the riparian proprictors as affccted by the
fifth scclion of tho Bill. Mr. 1llobhouso cxplained there, as he had done
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previously at a slttmg of tho Counml when Mr. SUTIERLAND was not present,
that this Bill was‘a consolidation Bill and alter ed in no way-the oxisting law.
The hon'ble and learned momber had pointed out that conflicting intercsts were
at’ stako, and that was not tho time to mterposo in favour of either of the
litigants.: MR. SUTHERLAND admltted the reasonablencss of the position taken
up, ])y the hon’ble member, and 110 was content to say nothing furthor upon
the' sub]cct and it was only with reforence, to the definition of * high-
water-mark ” that ho now desired to say a few words. As ho believed, this

}lnst dofinition affected the rights of the riparian. proprietors in & way which

tho provious definition did not. He admitted that the absenco of definition in
the existing law by no means prevented this last view being taken by tho
Cowrts of law. But if His Excellency would allow him, he would read to
the Council the definition under section b in' the Bill as introduced :—

o %

“TIn this scotion *high-water-mark’ means the line of the medium high tide between tho

-springs and the neaps.”

That definition was altered in the Bill as published on the 19th December

last, which enacted that— '

“In this section ‘high-water-mark’ means the high-water-mark of ordinary sl;ring-
tides.”

The definition was unaltered in the Bill as printed on the 6th March. In
the Bill now. before the Council, issued on the'12th instant, as the Hon’ble
Mr. Hgbhouse bad oxplained, the definition stood thus :—

¢ Tn this section ¢ lugh-wntcl -mark ? means the hlghcst point reached by ordinary spring-
tides at any season of the year.”

He' would submit that this last definition affected the private rights of
river-sido proprictors. Their contention was, as hon’ble members were aware,
that their rights to the foreshore extended to low-water-mark. It was not for
him to discuss the question, but he did know that in cer tain high legal quarters
it was thdught that their rights were good. Therefore, whilst he admitted that
the present definition was much more préeiso than any of the previous defini-
tions, ho submitted that precision was attained at the oxpense of private rights,

and he thought that the definition of 19th December and Gth March should be '
rctained.
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His Honour TNE LIEUTENANT-GoverNor thought it desirable that ho
should say a word or two in reply to tho remarks which had just fallen from
his hon’ble friend, Mr. Sutherland. It appearcd to him that the remarks which
bad been made by the hou'ble and learned Mover of the Bill oxactly mot the
point touched. Tho question was, what should bo tho definition of “high-water-
mark?”’  We contended that high-water-mark meant tho highest point which
tho water reached at regular and periodically recurring intervals ; that if somo
tides wore higher than others, the term * high-water-mark” meant tho highest
point which was reached by any tide, cxcept of cowrse oyelone-waves and
extraordinary physical disturbances : with tho cxception of thoso unusual and
abnormal occurrences, high-watcer-mark mecant the highest point which the
water reached at regularly and periodically recurring intervals.. If that wero
the sound and reasonable acceptation of the term, it seemed right, when you
came to consolidato tho law and to make every question as indubitable and as
indisputable as possible, to make that definition perfectly clear.” ITe thereforo
concurred with the hon'ble and learned Mover in stating that the Bill did
nothing more than give clear expression to tho law as it stood since 1855.

His hon'ble friend Mr. Sutherland maintained that certain riparian pro-
prictors had rights not only below high-water-mark, but down to low-water-

mark,
The Hon’ble Mr. SurnErLAND—That was their contention.

His HonNour continued :—that certain riparian proprietors contended
that they personally and individually happencd to lLavo rights not only
down to high-water-mark, but down to low-water-mark. The cxact fact
was that that contention depended upon certain proceedings takon by ocr-
tain Scttlement Officers somo ycars ago. If thoso proccedings virtually had
given away to particular persons rights which belonged to tho public or the
Government, and the Government now took those rights away, that would bo a
proper quést,ion perhaps of cquity, or perhaps for li'tiga'tion, to determine
whether thoso gentlemen had a claim to compensation or not. Tho claim
to compensation would arisc, not in any way from an interpretation of
the general law, but meroly in regard to tho legal consequences of certain
acts .of tho Revenue Officers of Government. If that, then, was the exact
question, their proper remedy was first to 9ppcal to tho -Locx.zl Govern-
mont as & matter of equity, and failing that, to try the question in a Court
of law. Tho question was not at all tho cffect of a definition jn

this Bill upon tho Act of 1865, but simply o question as to what were tho
n
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rcwlts and lcool conscquences of ccrtam ﬁsc'll acts*of
Beno'al Govomment on bchalf of’: tho Bengal Govcmment w“,

S “and., 1f. the npmlan propuet( } sf :
,;:E‘Zfrom us, they lmd thelr 1emcdy' law. Bl_lt it ‘was not” rnght for them to

nnd n<j;110 possxble lssue o}f a lef'al

I : Vo i
mtme to ra.lse e questlon hele, becauso the Local Govemmcnt had
oot ot g R ey
mpénsatlo ‘v_lneh 3 :ourl; of law or eventn.Court
“of ¢ equlty mlfrht gwe b We lind h'ld'to‘support". the" I’ort Commmsloners in
" 'the executlon of ‘thieir: duty undor the Bongal Act of 1870 the snid duty bemo

'to tako up land on the nvel-bauk for certain 1mportont pubho pur poses. A

G

Weil,‘ theo he had 'onl a a, very few WOldS mow to* trouble the

i ;hon ble and learned Mov . had been good enouo'h to explam tl|mt tlxo.
.”3; words luul been» enlmo'ed so as !tO 1nc1nde snmt'xry supenntendence as well
a8 medlcnl md to bo provnded for tho port.  His HoNoyr desired to say
that that extenswn of the wordlno' of the ‘Act was extlemely necessary, for, as

C f.,the Oonnctl nn"ht‘be well awule, the healthof the seumen and mauners .who .
: 1frequonted tlus poﬂ: was qulte as much dependent upon good sumtury super-
.. vision as upou medlcal aid. . It was the appheatlon of the old proveLb that
;proventlon was bottm than cure, and ho ; was sanguine thn‘: the power which the

- Bill gaye tho Govcrnmcnt to apply hospltal-port dues ‘to the sanitary - super-
., vision of. slups and of the wnters in’ which slnps lay at anchor, would be
.7 the menns of gwut m1p10vcment and tend to the welfare' of a very!important
"class of: Br itish sea.men and the mariners of other nations who frequented tho

- port of Cnlcutta

]\[&JOI‘-GODCI&I tho Hou’blo Sin - H W NormaN. havmo becn on the
‘Seleot “Committco on_ this- Bill, desired to say that he entirely’ agreed with
"what had fallen from his hon’ble friend. Mr. lIobhouso and His Honour. tho

flneutenant Goverhor.  Infihite troublo. lmd beon taken with the ] Bl]l and he
“did’ not tluuk it ‘was possiblo to arr wo at a bettor definition of lurrh-wator-mark
than that ‘to which tho Committee hud como, when it wag’ consxdme(l that the
Bill had to deal withall tho var ying circumstances of ports and rivers in Bmtxsh
India. o thought tho npmnn propnotms would certainly be in no worse
posntnon 1£ this' clauso were p'tssed than they wero in-at present. He desired
to dr m tho nttoutxon o[ the Council to the * way in ‘which puvnto rights wero
gu \rdcd by tho Bill." Clause (d) of scction 2 plowded that nothing contained



- PORT-DUES. 135

\

Jdn the Bill should “deprive any person of any right of property or other
.privato right except as hercinafter expressly provided.” Then, in the latter
part of clause (o) of scction b, it was enacted that tho limits of a port to be
laid down . were “subject to any rights of private property thercin;” and by
scction 6 the Local Government was empowered from timo to timo, with
-the like sanction, and subjcct to the rights referred to in scotion 5, to altor
thelimits of any port. Certainly it had been tho desiro of the Committeo
to protect in the fullest manner tho rights of private owners, and it appeared
to him that this was suflicicntly done in the Bill.

Thoe Hon'ble Mr. BuLLeN Syrri having made one or two observations
on the last occasion upon the first two points which had licen referred to
by the hon’ble and learncd Mover of the Bill, thought it would not be right
for him to let this mceting pass hy without expressing his entire satisfaction
at the changes which had been mado; and further he would assure the Council
that, in dealing with tho question of high-water-mark, they were not dealing
with a matter of theory, but that in this particular port of Calcutta at least the
difficulty was alrcady met faco to face. The Port Commissioners found, some
months ago, that it was absolutcly necessary to apply to Government for
some definition of the term high-water-mark, and altogether apart from this
Bill as a general Bill, if the work of the Port Comunissioners of Calcuttn
was to be carried on, it was absolutely necessary for them to recoive from
the Government somo clcar definition for their guidance. Sinco tho
Council last met he had been looking further into the matter, and it might
be satisfactory to the members, as it was to him, to know that the definition
which the Sclect Committeo had decided upon, and which he hoped would bo
accepted by the Council, was quite analogous to that which stood in the Bombay
Tort Trust Act, where high-water-mark was defined to bo the high-water-mark
of the monsoon-months; and further it would be satisfactory tothe Council
to know that in tho Mersey River Trust Act the definition was newrly analo.
gous to that given by the Seclect Committee. The Mersey Port Trust Act said
that tho point of high-water-mark should be tho highest point which the wn'tcr
reached oxcept when driven up by high winds, therchy expressly agrecing
with this Council as to unusual and extraordinary tides. 1lo entirely
approved of the definition as it now stood, and hoped that the Bill would be

passed.

Thoe TIon’blo Mnr. Iopiouss only wished to make a few observa.
bad been adverted to by his hon’ble friend

‘tions upon ono topic which s
Mr. Sutherland. 1Iis lon’ble friend contrasted the defivition now found
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in the Blll with. that wluch was in tho Bill as it was mtroduced ‘The
point ‘was :a‘ perfectly fair ope for tho hon’blo member: to take, and MR.
Honuousn was very much at his mercy on that- sub]ect He quite nrrrced
that’ the ‘present definition included a gncat deal morc gxound than the
definition in the original Bill did. - All that he had to say in answer was
that the first definition was a mistake: it was put in without suffic ient con~
sulexatlon, and if it was necessary to upolomzo for such errors, M. IIOBIIOUSE
must apologize to the Council for this. It was one of those mistakes which

- were made on the introduction’ of a Bill; which were made in tho stage

before discussion, in the stage when the idola spectls prevailed. But those
were just the mistakes hit in Select Committee, when the Bill was thoroughly
threshed out with the advantage of having a number of different minds
applicd to it, and with the further advantage of tho commonts of local author-
ities and of those members of the pubho :who interested themselves in the

‘business. Thefact was that he had too hastily taken up the decision given

by a Court of Judicature in ‘England without sufficiently looking at" the
cn‘cumstnnces under which that decision was given. That decision was not
a deﬁmtmn of a phrase occurring in any Statute; it was not for the purpose
of ascertaining how far the control of the publio was to go in any place used
for public objects, but ‘wag for the purpose of ascertaining and applying the
old Common Law expressions, by which the rights of the Crown, not speci-
ally in ports, but in the open sea-beach, were said to extend to high-water-
mark; and of scttling how far minerals belonged to the Crown,” and how
far to private owners,. all along the British shore. The circumstances were en-
tirely different. . ~When you came to construe the expression ¢ high-water-mark’
in the Ports Act you must construe it for the purposes of the Ports .Act, and
if you found that the Act gave to the Government great powers of control
for the purpose of protecting the public in the use of the port, then you would
ny——and it was tho duty of a Court of J ustlco to smy———thu,t the words should
receive that oue of their natural constructions which would afford tho full

. amount of protection aimed at by the Act. 1lis belief was that, if the Act of 1855

was pow to be construed, it would not be construed in a less extended way,
but might be construed in a more extended way, than was dono by the Bill,
14 . . . ' .

1Ie mentioned at tho outset that no one had come forward to say that tho
principle laid down in the Bill was an unrcasonable one. IIe would add
that in casesliko this, where property was at stake, it was by no means uncom-
mon for those who were asserting the rights of private property to take a legal
opinion as to the incidenco of the existing law and the rights which they had
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under it.  Wo had no such opinion here; the riparian owners here had not
consulted any lawyer as to the meaning of thoe expression *high-water-mark’
in tho Act of 1855, or elso, if they: had, they had not communicated to the
Council the result of that consultation.. Morcover, if we took the moro
contracted limit provided by the Bill as introduced, we should find that, in
point of fagt, powers were exercised beyond the limits allowed by that defini-
‘tion, and the definition now taken .was, so far as he knew, in accordance
with tho facts, and it was certainly moro in accordance with the facts and
a moro accurato definition than the one adopted at first.

The Motion was put and agreed to.

. The Hon’ble Mnr. Ioniiouss movcd that tho Bill as amended be
passed.

His Excellency ToE PRESIDENT said :—* In my judgment this is & measure
which the Council may pass with confidence. The subject-matter is of con-
siderable importance. To prescrve ports and harbourg from injury and
encroachment, and to recgulato their use, arc among the most obvious functions
of Government. In India, as in other countrics, these dutics in regard to ports
of any considerable importance are usually delegated to public bodies, to whom
certain legal powers are given. Ilere in Caleutta the duty, as I belicve, has
been very well performed by the Port Commissioncrs, and from what I have
scen and from what I have heard, the arrangements of the port are highly
créditable to the Commissioners and to the IMon’ble Mr. Schalch, who has
occupied so long the offico of Chairman. The Bill we are about to pass places
the law on the subject of ports and port-ducs upon a- sound and intelligible
basis. It is now to bo found scattercd throughout a varicty of enactments,
and in tho sccond schedule of. the Bill we are about to repeal seventeon Acts

which now deal with the subject.

« From my experionco in Parliament at Home I can fully appreciato the
dlﬂiculty of consolidating and amending tho Jaw on any subject of importance,
It'is & work of great labour and responsibility, of which much notice is not
takon, but which is of the highest benefit to those aflccted by the law, for, by
such consolidation, their dutics and responsibilities are placed clearly before
them. It has been tho constant aim of the Legislative Council of tho Qoy.
crnor General of India to pass from time to time measures of consolidation
and amendment of tho law, MMy hon’ble and learned friend Mr. Hobhouso has
continucd with great success the work of consolidation which he foung in
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pxovress when he succecdcd %6 tho offiec of Law Momber of Council. Many
measures of eonsohél'l.tlon have been passed within ' the last few years. 1
‘h'we obtained a list of those meéasures, and I find that sincd my hon’ble and
lemned friend Mr. Tlobhouse assumed his pxesent office, elghtoon Acts of the
Legislative Council of the Governor General have been passed for the purpose
of consohdatm« and armending the law. In these Acts twenty-one Statutes of
the Impeual Parliament of England have, under the _powers given to this
‘Oouncil, been repealed so far as they affect India; ono ‘hundred and sixty-
.seven Acts of the Indian Legislative Council have been repealed, besides one
hundred ‘and fiftcen Reguldtions which had the forco of law. The effect,
therefore, of passing these eighteen measurcs of consolidation has been fo
repeal three hundred and three Laws and Regulations, and the eighteen
now on the Statute-book stand in the place of the three hundred and three.
A great deal has been done in this direction ; something more remains to be
done, and I do not doubt that my hon’ble and learned friend will continue to
direct his attention to this subject.

«T think it is only right and fair to express the sense which I am sure the
Council entertain with me of the services rendered in preparing this Bill'and
.others by the learncd Secretary in the Legislative Dopartment, with whom the real
work of consolidation must of course naturally rest, who has carried it on with
great zeal and remarkable ability, and to whom it comes, as I know, as a labour
of love. Contrary to the feeling which is supposed to animate some lawyers,

our learned Sccretary desires to sce the law made as clear as possible to those
whom it affects.”

" The Motion sas put and agreed td

I’ANJAB GOURTS AND OTFICES BILL

‘The Ion’ble Sir DOUGLAS ForsyTn introduced the Bill to amend the law
rolating to certain Courts and Offices in the Panjéb, and moved that it be
referred to a Sclect Committee with instructions to report in six weeks. When
ho asked leave to introduce the Bill on ‘the last occasion, he had explained what
the object of the Bill was, and he had nothing to say now. The Bill was a

short ono.. Section 2 repealed section 20 of tho Panjib Courts Aot only for

tho purpose of further extending the powers of the officers to whom the
Exccutive Depmtmcnt had contcmplated to give certain powers for the pur-
pose of trying suits in tho appellate and original Courts.

The Hon'ble Mr. Erris had no intention of opposmo' the motion before
the Council. But he desired to say a few words lest it might be supposcd
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‘by his sﬂence that hc conmdelcd the scheme to which the Bill- proposed to give
«effeot the best . possible one which could .be devised for tho purpose. He
-gathered from the speech of his hon’ble friend Sir Douglas Forsyth that he was
"not altogether without doubts on the subject himself, and if Mr. ELris was
scorrect, he belicved his hon'ble friend only shared with = great many others
‘the opinion Mr. Erzis held in the matter. He regretted his hon’ble friend
was not able to bring inwa Bill to give effcct to-a more thorough separation of
the judicial and exeoutive services. in the Panjib. IIo was quite convinced
that the fear which exlsted in some quarters, that s scparato judicial service in
a country where a strong ‘Government was desirable, could not be kept in
subordination to the Executive, was not one which had any foundation: means
might easily be devised for keeping the two branches in their proper places. In
fact there was already = distinotion with regard to the relations which the Obief
‘Court of the Panjfb held to the Government, as distinguished from the rcla-
tions which the High Cowrts of other provinces held to their Governments. To
his mind it was clear that the combination ‘proposed under.the new system
was one which, in the present state of the Panjib, would bo to the eye only.
There must, in the present state of business, be a division of labour. ' The only
difference under this scheme would be, that persons who by tasteand qualifica-
tions were better adapted to one.particular class of work would be dealing
ith both kinds of work. Moreover, the difficulty experienced before, and which
the Bill was intended to remedy, would remain, namely, the difficulty of work-
ing the Chief Court in harmony with the Exccutxve whereas in the other
scheme both difficulties would bo avoided. Mg, Erris had great doubts whether
the proposed scheme would work; but he hoped the Council would give
effect to the Bill so asto try what had been decided upon by the Govern-
ment, though he regretted that this scheme was to bo carried out, ingtead of
the one which he desired to see, involving a more complete scparatlon of the
judicial and executive services in the Panjsb.

" His Excellency ToE PREsIDENT said :—* There can be no doubt that this

'is one of the most difficult problems which the Government of India has to
consider. As my hon’ble friend Mr. Ellis has mentioned or indicated, some
years ago the opinion of the Government of India was expressed to the effect
that the timoe had arrived for the complete separation of the judicial and exe-

- cutive services in the Panjéb. The Government at home expressed a doubt
whether this course should be adopted, and I was instructed shortly after my

arrival in India to take tho subject into consideration. I had the advantage '
in the autumn of 1872 of conferring with the Lieutenant-Governor of the
Panjb, and almost every ome of the officers upon whose opinion the greatest
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v'tlue is to Do attachcd in tlnt pxovmce, both from’ thexr ability’ and thcn' pos1--" -
tlon, and I- found tho balanco of opinion to bo dccldcdly against the. separa-,
tion of tho ]udlcml aud cxccutwe Dranches’ of tho servico at . the plcscnt time,

Huvmg that opmlon befow them, the: Govcmmcnt of Indn decided not to-
1ecommend 8 complcte scpamtlon, and’ the mc&sum wluch has been subsc-‘ o

-quently adopted with’ the appmv'll of the Sccretary of: State in Oouncll ‘has
- taken, a, course betwcen ‘o complete sepznatlon and tho entlrc amalwamatl 1
fof tho dutlcs wluch 1)1cv1ously ex1sted 'l‘hevB' s, brouO'ht before the Leo

. “ Althourrh I qulto udlmt that there are dxﬁicult sin.the questlon, nnd -
that thcro are arguments to- be used in ftwour of an' 1mmcdmt23 and complcte
«_sepamtxon of dutles, I must say tlmt the ba'hnco of mo'ument to my mmd .

stra
last Névumbcr f01 "the pmpose of cxtendmg tl\e} local alea over Wlnch the :
omnt of pxobuto opelated and; the oppmtumty Wns also’ taken of gwmg to .
certain persons whio had pmd too hwh o Oourt feo on ploba.tes nn(l letters of
_'.,fudmlmstmtlon tho 110'11t ’co 1ccover the excess ‘As ref'ards Lho ‘mdiin obJect of -
.ﬁ;f"tho Blll Wlm,h was the extensmn of tho area, of ploba‘:e, lxe mwht say "that’ the
Bill had 1em'une(1 uualtelcd smce it ‘was mtrodnce(l “the Committeo had only
added to it one or ‘two’ p10v1s10ns for the purposeof preventing any clashing
betWQen tho different IIwh Cotrts which might gumt probates extending all -
over Indm s For thoso pxovxslons we ere m(lebte(l to the High Courf of Bom-l
bay, wluoh scnt in a very uble paper by Mr. Orr, theu: Dcclesmstlcal chlstmr,
K gentleman of glcat experlenco m such muttms, who llad taken 1 paing to

¢ study. the subject and to send somo su"gestlons “hlch WOlO now embochcd m
the Bill. ‘ :

1111(310 were ono or two fulthcr alterations mado fox the pm poso of puttm"
mto the B111 n, Icw addlhoml cases m wluch a remission “of the fee should be
gmnted \thh lhosc altcntlons the Bill was 1opubhshcd and Mr. Orr had

o
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again sent in & paper with one or two practical suggestions which scomed
to Mr. Ilopwouse to o very useful. These were not put in the Bill
becauso they were rather matters to be dealt with by the Executive Depart-
ment than by this Council, and tle paper would be forwarded to tho Ohicf
Revenuo Authoritics in order that they might deal with Mr. Om's rccom-

mendations with respeet to the fees on probates.

Tho only other alteration of substance was this. Besides making provision
for the remission of the fco when too high a feo was paid, the Committee had
introduced & provision taken from the English law for the recovery of the
remainder of tho feo when too low a ono was paid.  That scemed to be only
fair: if it was just in the onc case to allow a remission when too high a feo
was paid, it was just in the other to recovor the balance in caso of the feo paid

being insufficient. '
[
They had also altered the shape of tho Bill by making it in form what it
was before in substance, an amendment of tho Succession Act and of tho Court

Fees Act. TFor that suggestion they wero indebted to the learned Advocate
General of Madras, and the Bill would now recad as a part of those two Acts, so

many sections being inserted in their proper places in those Acts.

The Motion was put and agreed to.
The Hon’ble Mn. HopuousE then moved that the Bill as amonded be

passed.
The Motion was put and agreed to.

The following Sclect Committeo was named :—
On the Bill to amend the law relating to certain Courts and Offices in the
Panjib——The ITon’ble-Mr. Ilobhouse and the Mover.

The Council then adjourncd sine die. )
WHITLEY STOKES,

Secretary to the Government of India,

CALCUTTA ; }
The 16th March 1876. Legislative Department,

Offica 3updt, Govt. Prioting,—No, 770, L D —10.3.76,—~250,





