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Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under lhe
provisions of the Act of Parliament 24 § 26 Vic., cap. G7.

The Council met at Government ouse on Tuesday, the 11th April 1876.

PrESENT:

His Excellency the Viceroy and Governor General of India, 6.:.8.1.,
presiding.

His Honour the Lieutenant-Governor of Bengal.

Major-General the Hon’ble 8ir IL. W. Norman, x.c.n.

The Hon’ble A. Hobhouse, Q. C.

The Hon’ble E. C. Bayley, c.s.1.

The Hon’ble Sir W. Muir, K.C.8.I.

The Hon’ble Sir A. J. Arbuthnot, K.c.s.I.

Colonel the Hon’ble Sir Andrew Clarke, R.E., K.0.M.G., O.B.

. His Highness the Mahdrdjd of Vizianagram, x.c.s.1.

The Hon’ble John Inglis, 0.8.1.

The Hon’ble T. O. Hope. )

His Highness Mahdrdjd Iswariparshid Ndrhyan Singh Bahddur, of
Benares. -

The Hon’ble D. Cowie.

The Hon’ble Réji Narendra Krishna Bahddur.

The Hon’ble J. R. Bullen Smith.

The Hon’ble F. R. Cockerell.

PRESIDENCY BANKS BILL.

The Hon'ble Sir W. Murr presented the Final Report of the Select
Committee on the Bill for constituting and regulating the Banks of Bengal,
Madras and Bombay, and moved that it be taken into consideration. Ile
said that since the first Report had heen presented certain other sug-
gestions and amendments had been broughfs under the consideration of thc
Committee. These had all been carefully disposed of ; and it would be seen
from the present supplementary Report that a few amendments had been made
' conscquence. These were all unimportant. There was only one which
deserved special mention, and that was the power provided in scetion 67, for the
winding-up of the Baunks, under certain conditions, at the instance of the share-
holders. This provision had been introduced at the desire of his hon’ble fricnds
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the Mercantile Members of the Committee. Not that any one anticipated
such a contingency;. but rather for the sake of completeness and because a
similar provision was ordinarily made in decds of the nature of the proposed
Act. It might confidently be hoped that there never would be any occasion to
- oxeroise the power. '

Evory point and suggestion in connection with the Bill had received the
most careful and patient attention, and ho believed had been satisfactorily
disposed of ; and the measure might now be looked upon as complete. He
took the opportunity of again thanking Messrs. Bullen 8mith and Cowie for
the valuable aid and counsel they had rendered as Members of the Committee.

This would be one of the last legislative measures which, if the Bill were
p.nsscd to-day, His Excellency would be required to give his assent to; and be
(812 'W. Muir) felt sure that it would be a satisfaction to His Lordship to have
seen the Bill passed into law during the period of his Viceroyalty. And
although the measure itself would not be launched under the personal direction
of His Excelloncy, still in all points respecting the terms of agreement and
other arrangements concluded with the Presidency Banks, the Financial De-
partment had enjoyed the benefit of His Lordship’s experience and advice.

+ They had endeavoured to consult the convenience and interests of the Banks
in oll these arrangements; and he (Siz W. Muir) trusted that the basis on
which these arrangements had been made was such as would secure in the .
conduct of their business the utmost degree of success.compatible with the
inevitable dissolution of the connection which had heretofore subsisted between
the State and the Banks. His Excellency would, he was sure, watch from
home the progress of the Banks under their new charter with interest; and we
might trust that under that charter a long and prosperous carecr lay before them.

The Hon'ble RAJA NArenpra KriseNA said the Presidency Banks Bill
would become the law of the land from this day. It was framed by an effici-
ent officer of Government, and its provisions had been carefully considered by
able officials and the influential merchants who were members of this Council.
This measure, the result of their joint wisdom, was expected to prove beneficial
to the public at large. The view taken by the R4j4 when this Bill was intro-
duced into the Council was opposed to their opinion, and if in practice the
working of the Banks proceeded in a satisfactory manner under the manage-
ment of non-official dircctors, he should then be agreeably surprised, although
he did not hesitate to affirm that honourable men liko the Morcantile Mem-

bers of this Council were able to manage the affairs of Banks as successfully
and cfficiently. as any other competent individual.
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The Hon'ble Mr. BurLieN Sarrim said that as s Momber of the Select
Committeo, he had an opportunity of expressing to his hon'ble colleagues in
Committee his opinion on the Bill, and it was thereforo hardly necessary for
him to trouble the Council with any remarks; but intimatoly conneccted as he
was with ono of the Banks, it would hardly be right for him to allow it to pass
with o silent vote. He desired to bear testimony to the correctness of Sir
W. Muir's statcment in regard to the questions discussed, and the great care
with which everything connoeted with the Bill had been considered in Com-
mittce. Nothing could have exceeded the care which had been bestowed on the
Bill. Various inconsistencies and unduo restrictions which existed in the old
charters had been modified in the Bill as it now stood. He thought the Bill a
good one, and that it might be expected.to work with advantage to the
institutions to which it applied. He had ounly, in conclusion, to join Sir
W. Muir in expressing the satisfaction be felt that a measuro which had been
& good number of years before the Government and the Council, had a pros-
pect of being passed into law before Iis Excellency left these shores.

His Honour ToE LIEUTENANT-GOVERNOR said he should like to ask one
" question which he believed could be satisfactorily answered ; but for the satis-
faction of certain Bengal officers and the public in general, he should like to
ask a question with reference to section 23 of the Bill. That section provided
that “ the Bank shall not be bound to recognize any legal representative of
such proprietor or shareholder other than a person who has taken out from a
Court having jurisdiction in this behalf probate of the will or letters of adminis-
tration to the estate of the deceased.” Now, he believed, subject to correction
by their hon’ble colleague in charge of legislation, that these words would in-
clude the jurisdiction of Civil Courts; that was to say, that Mofussil Courts
could grant probate under the wording of this section. He asked the question
because, when the Bill was first drafted, it was thought by certain Bengal
officers that the wording was so put that no Court oxcept the High Court
could grant the probate necessary in affairs relating to the Bank. Ho thought
that would be very objectionable, inasmuch as it would centre business in the
High Court and prevent Mofussil Courts from granting probates in this matter.
He belicved that the wording had becen so amended as to admit of probates
bqing granted by Mofussil Courts. Ilo asked tho question because, as Lo
understood, there was a doubt in the minds of Bengal officers as to whether
Probate in the strict scnse of the term could bo granted by Mofussil Courts.
Hebolieved, subject to correction of the hon’ble member, that probate could be
~0 granted. But it was desirable to clear up the point, and he thought that 1is
Lordship would agree that if thero was o question of a deceased sharcholder
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' -

in the Bank, the heirs should be able to take out probate in' the Mofussil and
not be under the necessity of coming down to Calcutta for the purpose.

The Hon'ble S1r W. Muir observed that the question was answered

in the Report of the Selcet Committee. The second paragraph of the final
Report said—

“ As regords transmission of shares on the death of the sharcholder, wo have reconsidered
our decision, and now have provided that, when by the death of any proprictor or sharcholder
his stock or shures shall dovolve on his legal representative, the Bank shall not bo bound to |
recognizo any legal representativo of such proprictor or shareholdor other than a person who
has token out from a Court having jurisdiction in this behalf probate of the will or letters of
administration to the estato of tho deceased.”

A District Court had under the Indian Succession Act (X of 1805) power to
groant probate and administration.

His Honour THE LIEUTENANT-GOVERNOE asked why the Bill should exclude
cortificates under Act XXVII of 1860.

The Hon'ble MR, CockrRELL observed that certificates under that Act
were limited to the collection of debts and the receipt of certain interest and
dividends. It did not authorize the grant of probates or letters of adminis-
tration, and it was never intended to apply to the decision of any claim of

. right to succeed to the estato of a deceased person or any part of it, such as a
share in a Bank.

His Honour THE LIEUTENANT-GOVERNOR said that there was another ques-
tion which he wished to ask, and it was in reference to section 9 of the Bill. It
had been pointed out by severnl Mofussil authorities that the effect of clause (a)
of thatsection when read with clauses () and (¢) would be virtually to compel the
Banks to make all their contracts, or nearly all their contracts, according to Eng-
lish law, and that under clause (a) they must be under the English law. By that
provision, the Council throw upon Mofussil Judges of all grades the duty—to them
a difficult duty—of deciding whether a particular contract which came before them
ought or ought not to be made according to English law, and it required them to
*he acquainted with the English law regarding contracts under scal, which' per-
haps might be a good thing for them to know, but still was difficult. If that was
the case, ho submitted that it did throw a certain amount of uncertainty on
matters regarding which there should be no risk of error. Again, there seemed
to bo apparently no particular reason why the Bank should be compelled to make
most of its contracts according to English law. If a contract was to be exe-
cuted partly in India and partly in England, or was exccuted within the local
limits of the jurisdiction of the High Court, or if for any other rcason it was
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desirablo to havo a’contract made according to English law, that would be right
and proper. But if a contract related solely to proporty in India, and to partics
in India, thero scemed to bo no reasonable ground why they should not make
their contracts according to the Indian Contract Law, according to tho law
wlhich regulated all other contracts and did not require instrumonts to be
under seal.  Why should the Bank ho compelled to obscrve formalitics for its
contracts to which other partics resident in India wero not subject ?  That as
the legal point. But he understood, subject to corrcotion of the hon’ble
member opposito (Mr. Iobhouse), that some of the other incorporated Companies
wore subject to the same obligation. First of all, ho would ask whother
or not this scction had the meaning, or was intended to have the meaning, which
he was advised to put upon it. Ie should have thought that, accord-
ing to the scction as woided, the Bank might do one of threo things. It might
cither make its contract according to English law if it saw fit: if it did sco fit,
it might fulfil all tho formalitios prescribed by tho English law ; or, socondly, it
might make a contract according to the Indian Contract Act. If that was so,
tho Bank might excroiso its own diseretion whethor it would make a contract
according to English law or according to Indian law. Or, thirdly, it might make
a contract verbally. But he now understood that the intention of the scction was
different; that the real effect of the section would be to compel the Bank to make
almost all its contracts according to English law. If that woroso, he would ask
whether it was necessary to subject tho Bank to all the formalitics required by the
Inglish law of contract under scal. Io submitted that it was not ncoossary to do
50 ; that the Bank should Lave the option which every other party in tho country
had of making its contracts according to tho Indian Contract law. If the Coun-
¢il wero advised by the hon’ble member that other incorporated bodies were
subject to the same restrictions, that was an argument for subjceting the Bank
to thoso restrictions as to its contracts. Still 1I1s 1IoNoUR could not help think-
ing that thoso restrictions were an inconvenienco to the business of the Bank,
and also inconveniont by compelling parties in tho mofussil, who had dealings
* with the Bank, to mako their contracts in Calcuita. o was advised that if
the words *if made according to Linglish law” were cut out in clauso («) of

acclion 9, perhaps tho difficulty would ho obviated.

The Mon'ble Mr. ITonnouse said that in answer to his hon’ble friend the
Licutcnant-Governor, o would first point out that 1lis Honour appeared to bave
Dbeen advised that the provision as to coutracts had a much greator extent than it
actually had, both in respect of the number of coutraots affected by the sub-scction
that referred to English law,and also in vespect of the legal operation of tho section.

The only object of scction 9 was to provide clearly what should be the formalitics
¢
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under which contractsshould he entered into so as to be binding on the Bank
With the substance of contractsit did not dealatall. Tverybody must he aware
that there was a great difference between corporate hodics entering into contracty
and privato individuals doing so, and that it was utterly impossible to give to a
public body the same frecdom of entering into contracts which the law gavo to
private individuals; for you conld not possibly give to o number of aggregate wills
the snne freodom as to a single will. It.was found nccessary in all countries,
certainly in England, to lny down rules by which it should be known whether
a corporate body had entered into a contract or had deputed authority to
those who had entered into o contract to bind it by that contract. The rules of
Fnglish law had sprung up partly through decisions of tho Courts and partly
from provisions that had found their way into Partncrship Deeds. Those rules
again had been adopted by Parlinment and passed into Acts of Parliament for
the general regulation of Companios. Now, the contracts which wero dealt with
by this Bill wero of throe kinds. He would take them in the inverse order in
which they came in the Bill. Under bead (¢) came all those little contracts
which peoplo were in the habit of making by mere words. For instance, a
contract to hire a swoeper might be made by mere words ; it 'might be made by
any person who was authorized either impliedly or expressly to make it by
words. If a contract was required to be made in writing, which some few
classes of contrnots were, then it should be made in writing by the person
authorized by tho Bank. And if a comtract was required to be made under
senl, as most solemn classes of contracts were required, then it should be
made under the corporate seal of the Dank. In these cases the substance of
the contract was not interfered with, but the Bill described the formalities by
which it should be known whether the contract was binding or not. If this was
altogether o new matter in India, there would be something to say for omitting
all referenco to English law. It was not, however, quite so simple a thing to
alter the scction as his hon’ble friond proposed, because if they wero to
striko out the words “if made nccording to English law to be under seal,”
they would immediately alter tho classification of contracts, and they would
have .to make a new classification which might bo a better one or might
be o worse, but would at all cvents be something different from the existing
olassification. Now, this provision was imported into the Indian law in
1860, nnd all contracts mado under the Indian Companies Act of 1866 were
subject to this provision. The law therefore had heen in force for ten ycaxs,
or ncarly so, and they had never heard of any practical difficulty arising from
it. Now ho submitted that there was no reason why those Banks should not
bo on tho samo footing, in this respeet, with every other Company in tho
country which was subject to the Act of 1866. If the law was bad let us alter
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it for all, but do not alter it until thero was somoe proof that it was had. The
law was on our Statute-hook in respect to other Companies, and it was the
plainest and simplest course to apply it to these Banks.  That was thoe simple
reason why scetion 9 had taken thiz form. Tt must be proved that there was
some practieal incouvenionce aftending this law of contruot hefore wo sot

ourselves to alter it.

In respeot to the other point about probates, the very object of the altera-
tion infroduced into the existing law was to give a wider rango to legal personal
representatives seeking to recover tho shares of their testators or intestates.
According to the present law, in Calcutta at least—ho rather thought: it was
dilferent in the other I'residencies,—a representative secking to recover Bank
shaves must cither put in a probate or letters of administration granted by
a High Court or a certificatec under Act XXVII of 1860 which would enahle
him to collect the debts of the deccased. The quostion might bo very fairly
raised whether the Bank should not stand on the same footing as everybody
clse who possessed assets of deceased persons.  But tho Bank had heen placed
in that exceptional position, and when they were so there was no Court which
could grant probate except the Iligh Court, and that was the rcason why a
grant Dy the High Cowmrt was required. But since that time the Succession
Act was passed, and it cnabled District Courts to grant probates and letters
of administration which should constitute the persons named therein
for all general purposes the legal represenfatives of the deceased; it was
therefore right to make them the legal representatives of thie deceased for the
purpose of recovering shares in the Bank. A certificate, as rightly said hy
his hon’ble friend Mr. Cockerell, dill not creato thoe holder of the certificate the
legal representative of the deccased ; it only authorized Lim to pcrform one
particular function, which was the collection of debts; and though under
such circumstances the holder of the certificate might recover dividends
that were actually due befors the testator’s death, he had pot acquired any title
to the sharoe itsclf. Thercfore it was a mistako to put the certificate on a level
with probate, and this Bill had now put Bank shares on the e footing ns

other property when probate was granted.

His Tlonour Tk TAEUTENANT-GoVERNOR would like to nsk wh ¥ a holder
of a certificate under Act XXVII of 1860 should not be competent to collect
dividends at tho Bank as much as any other debt of the deceased.  \Why should
the assets of the deccased man, when they happened to be in the shape of a di-
vidend of the Bank, be placed on a different footing fromany other asset P A
certificate-holder in the mofussil might collect every other kind of debt, but he
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could not collest a dividend of the Bank. Why -had this sort of distinction
been introduced in reference to the Bank ?

The Hon’ble Mr. CooRERELL observed that the law laid down by scction 8
of Act XXVII of 1860, s to the right of a cortificate-holder to receive divi-
donds, was wholly untouched by the present Bill.

1lis Honour TnE LIEUTENANT-GovERNOR would ask one other question,
subject to His Excellency’s permission, whether by the existing law the Banks
were bound to seal their contracts according to the English law.

The Hon’ble Mn. BurteN Sarm said thore were certain instruments
which, according to the existing practice, did not require o scal, but to all the

more important instruments the seal of tho Bank was attached in the presence
of certain oflicials.

‘His Exoellency ToB PRESIDENT obscrved that the discussion was becom.
ing irrogular. Qucstions should be put through the President and mem-
bers should not be oross-oxamined as in Selcet Committee with the view of
obtaining catcgorical answers. It struck him that the answer given by the
Hon'ble Mr. Hobhouse, as explained by the Hon'ble Mr. Bullen Smith, was
that the requiroments of the Bill as to the execution of contracts were very
much the same, if not cntirely the same, as the existing practice. He
believed that the question was thoroughly discussed by the directors of the

Bank, and it was a question rather for consideration in the Select Committee
than for discussion in Council.

The Hon'ble Mr. BULLEN Syrtn said that the directors of the Bank of
Bengal had felt no dificulty under the existing practice, and had therefore
askod for no differont procedure.

The Motion was put and agreed to.

The Ion’ble S1r W. MuIR then moved that the Bill as amonded be passed.
Thoe Motion was put and agrced to.

OBSOLETE ENACTMENTS BILL.

The Hon’ble Mr. onnouse moved that the Report of the Sclect Com-

mittoo on tho Bill for the repeal of certain obsolcto enactments bo taken into
consideration. He said that this Bill was brought before the Council originally

at Simla in tho month of October last, and he then explained to the
Council that it was one of those measures which wero brought in for the pur-
pose of cnabling us to publish a rovised edition of the Ac{s and Regulations
now iu foree in India. Ile then meutioned that they hoped to have the General
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Acts—Dy which he meant Acts which cither extended to all British Tndia, or
which were extendibloe to all British India, or which affected the threo Presideucy
Towns—published in the carly part of this ycar. Buttho work wasone of con-
siderable magnitude, and, as usual in such cases, its completion took longer than
was expected. They had got out two volumes, bringing the new edition down to
the end of 1871, and they hoped in the course of three or four months to pub-
lish the third volume, which would complete the cdition of the General Acts. They
would then proceed immediately to publish an edition of the Madras Rc"uln-
tions and of the Acts, whether passed by the Govornor General in Council
or the local legislature, which related solely to the Madras Presidency. In the

course of preparing these laws for publication many things wore found which
were mere dead matter on the face of the Regulalions and Acts, and which
would only disfigure a new edition. Therefore they put this Obsolete Knact-
ments Bill on the stocks and took the opportunity of sweeping away some
other matter from the General Acts and the Bengal and Bombay Regulutions.
Though there had been a great deal of that operation going on lately, still it
was periodically found that cither by the progress -of time or the change of
.circumstances, or from oversight, there wasx dead matter in the Statute-book

which might be removed.

He had more than once before now explained to the Council tho principle
upon which these enactments were framed, and this Bill followed the same
principle as its predecessors.

"T'he only objection he knew of to the passiug of the Bill was that the Mad-
ras (iovernment had intimated to them that they had it in mind to rc-cuact
the Madras Regulations in a morc modern shape; and they suggested that
the revised edition should not be proceeded with until these Regulations
had been put into the shape proposed. The answer Mr. Hosiouse would
make to that was that such a work was of counsiderable mu«rmtudc and im-
portance, and would occupy a long period of time. He had no doubt that the
Madras Regulations could not be recast without very minutc communioation
with the local officers and people acquainted with the working of the Regula-
tions,—probably a great many debates in Council, aud long and laborious

work in Committce. All that work would not be interfered with by this new
edition of the Madras 'chulatiuus aud Acts, but, on the confrary, would he much
lweiliteted, hecause the draftsman would have under lis eye, in one single
volume, the whole of the living Madras Regulations and the whole of the
living Madias Acts. Thereforo the Committee felt that they were not stand-
ing in the -w:ly of the Madras Government, hut were asvisting it to do its work.

Then the ouly question was whether it was worth while to pass this Bill and
[ 4



144 . LORD NORTHBROOK'S DEPARTURE.

publish the_new cdition. He thought it was worth whilo to completo a ufeful
work of which a great deal had been done : becz.tuse they were .n.lways liable
to loso the man who was charged with its execution, and the.n his labour 1\:ns
wasted. That remark was applicable anywhere, but peculmrl'y so to India;
and it applied to both sides of the business. In Madras they might bo dc.aluycd
by such an accident, and so their work might be prolonged beyond their ex-
pectation.  Speaking for the Legislative Department, Mr. Stokes .lm(l got
the new edition well in hand, and if any accident should call him away,
the labour which he had bestowed on it would he lost. For these rcasons
M. IIonuouse would urge the Council not to delay the passing of the Bill, but
to poss it in the form in which it was presented by the Committee, to enable
the Legislative Department to publish a more correct edition of the Madras
Regulations and Acts than they could othorwise publish.

Tho Motion was put and agreced to.

The Hon'ble Mr. Iobnxousk also moved that the Bill as amended be
passed.

The Motion was 'put and agreed to.

MERCHANT SEAMEN’S BILL.

The Hon’ble Mr. HonrousE asked for leave to postpone the presentation
of the Report of the 8elect Committeo on the Bill to amend

the law relating
to Merchant Seamen,

Leave was granted.

The Hon'ble Mr. Honnouse moved that the Hon’ble Mr. Cowio and the

Hon’ble Mr. Bullen Smith be added to tho Belect Committee on the Bill to
amend the law relating to Merchant Scamen.

The Motion was put and agreed to.

PRESIDENCY MAGISTRATES BILL.
The Hon'ble Mr. Horr nsked for leave to postpone the presentation of
the further Report of the Select Committee on

the Bill to regulate the proce-
dure and incrense tho jurisdiction of the Courts of Magistrates in the Prosi-
dency Towns.

Lonve was granted.

LORD NORTH BROOK'S DEPARTU RE,
Major-General the Ion’blo Sin Henrey

( Nonyaw, addressing Ilis Excel-
loney the President said :—

“I trust I may ho permitted on this the last
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occasion on which we shall havo the advantage of Your Lordship’s presence
here, to express the regret entertained by the whole Council at Your Lord-
ship’s departure, and our carnest hope that in England, with rencwed health
and vigour, Your Lordship will bo able, as we know you will be willing, to
rendor important sorvices to tho intorests of this country.”

His ExceLrLENcY TnE PresrpENT replied :—* General Norman, I believe
that the observations which you have mado are in accordance with the practice
on former occasions, otherwise, in my position of President, I should havo felt
it my duty to call you to order, as there is no motion before the Couucil.
Howover, in the conduct of legislative assemblies much weight is always
attached to precedent, and therefore I did not think it my duty to interpose.

“I am very grateful for tho expression of your good wishes on behalf of
yoursclf and of the Members of Council. It has been a great pleasure to me
to perform the duty which devolves upon the President of this Council. The
laws brought before us for consideration have been most carcfully prepared
previous to their introduction. Their consideration by Select Comrnittecs of
the Council has been most attentive. Members of Council, whether official or
non-official, have devoted great time and labour to this important duty. Both
in Select Committees and in the discussions which have taken place in Council,
I do not think that any legislative assembly could have shown a greater desiro
to arrive at correct conclusions upon all questions brought before thom, and to
give duc weight to all the opinions which have been expressed, although those
opinions might not have been represented by a majority.

“I can call to mind no instance in which the view held by s minority has
not becn most fully and carefully considered before the Council have arrived at
a, conclusion.

“I beg to tender my most cordial thanks to all the Members of Council
for the support which I have reccived from them upon all occasions in the
conduct of the business that has come before this Council.”

The Council then adjourned sine die.

CavrcuTta, } WHITLEY STOKES,

Secretary to the Govt. of India,

The 11¢h April 1876,
s dpril 1876 Legislative Depariment,

Uovernment (.cuu-..l l‘nu -Nu. 87 Ly D.=U-570.~239,





