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INTRODUCTION 

I, the Chairperson of the Joint Committee on Offices of Profit, having been 
authorized by the Committee to present the Report on their behalf, present this 
Twenty Eighth Report of the Committee. 

2. The Committee constituted for 16th Lok Sabha had undertook exercise of 
detailed review of the Parliament (Prevention of Disqualification) Act, 1959 for 
scrutiny of the Bodies under the administrative control of various Ministries/ 
Departments of the Government of India and the State Governments, from the 
angle of office of profit and with a view to update the list of bodies as included in the 
Schedule to the Parliament (Prevention ')f Disqualification) Act, 1959. Office 
Memoranda were issued to all the Union Ministries and Chief Secretaries of State 
Governments and Union Territories on 14.02.2015, seeking relevant informa-tion 
pertaining to various Bodies falling under their purview. The Committee also ca J led 
representatives of the 55 Ministries/Departments of the Government of India and 
State Governments in a phased manner for oral evidences. In this connection, 
Study Tours to 7 State Governments (Haryana, Himachal Pradesh, Chen nai, 
Karnataka, Kerala, Sikkim, West Bengal) and Union Territory of Chandigarh were 
also undertaken by the Committee. The representatives of the Ministry of Law and 
Justice remained present throughout these sittings and the Study Tours of the 
Committee. 
3. The Report on "A comprehensive Review of the Parliament (Prevention of 
Disqualification) Act, 1959-Way Forward" is a conclusive report on the 
comprehensive review exercise undertaken by the present Committee. It highlights 
the need for a proper definition of the term "Office of Profit" as also other actionable 
points which are considered important for a proper revision of the Act. 
4. The Committee discussed this Report in their sittings held on 31.01.2018 & 
25.07.2018 and adopted the same in their sitting held on 07.08.2018. 

5. The Committee believe that this Report will prove to be quite useful in bringing 
about the required modification::> in the Parliament (Prevention of Disqualification) 
Act, 1959. The Committee wish to express their thanks to the concerned 
Ministries/Departments and the State Governments for the information/cooperation 
received from them during the review. 
6. The Observations/Recommendations made by the Committee in respect of 
the matters considered by them are given in this Report in bold letters . 

NEW DELHI: 

07 August, 2018 
16 Sravana, 1940 Saka 

.. , '· KALRAJ MISHRA 
Chairperson, 

Joint Committee on Offices of Profit 



REPORT 

The concept of disqualifying a holder of Office of Profit for being chasen . 

as, and for being; a Memb~r of Legislature in a democracy originated frorn the 

need to prevent control and influence of the Exec.utive over the Legislaiure. 

Howeve~, considering the importance of effective coordination between 

executive and legislative; exceptions are felt necessary in the case of certain 

office bearers like Ministers and some other authorities. 

1.2 ., In India, the principle is embodied in Articles 102(1)(a) and 191 (1)(a) of 
• 1 • 

the Constitution of India in regards to the ·Members of Parliament and State 

Legislatures respectively. Article 102(1)(a) of the Constitution. reads as under: 

''A person sha!I be disqualified for being chosen as,. and for being,. a 
Member of either House of Parliament-

( a) If he holds any office of profit under the Government of India or the 
Government of any Stale, other than an office· declared by 
Parliament by law not to disqualify its holder." . . 

Explanation 

[For the purpose? of this ClaL.1seJ a person shall not be deemed to 
. . ~ 

hold an office of prpfit. un?er the Government of India or. the 

Government of·. any State by reason only .that he is a Minister either 

for the Union or for such State. 

1.3 The constitutional provision seeks to attain two fold objectives of (i) 

separation of power between the legislature and the executive and (ii) 

preven!ion of P?ssibility ·<?fa conflict betv.veen duty and interest of an individual. 

who is required to perform the role of both a legislator and a member of the 

executive. 

1.4 Certain legislations. were passed in the year 1950 (The P~rliament 

(Prevention of Disqualification Act) 1950 (XIX of 1950), 1951 ( The Parliament ( 
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Prevention of Disqualification Act ,(LXVIII of 1951) and 1953( The Prevention 

of Disqualification ( Parliament and Part C State Legislatures) Act, 1953 ( 1 of 

1954) by P.arliament, in terms of the provision of Article 102(1)(a). Sinc,e it 

was fert thf:lt these enactments had not appropriately covered all the 

necessary aspects of the issue, the Hon'ble Speaker, Lok Sabha in 

consultation with the Hon'ble Chairman o.f the Rajya Sabha, on the expressed. 

desire of members of various political parties,· con~titut.ed a Joint Committee 

under the Chairmanship of Pandit Th?kurdas Bhargava, M.P. to study various . . . . 

matters connected with the disqualification of members under Article 102(1) (a) 

. of the Constitution with the following terms of reference:-

to study various 1matters connected with disqualification of members, 

to make recommendation in order to enable the Government to consider 

the lines along which a co~prehensive legislation should be brou~iht before 

the House; and 

- collect facts, data and make suggestion as .to how the matter should. be 
. . .-

dealt with. 

1.5. The Bhargava Committee in their Report had observed that ordinarily 

Members of Parliament should be encouraged to go on such. Committees 
. . 

which are of an advisory character and represent the.local. or popular point of 

view in a manner which will effedively influence the officials' point of view. 

Members of Parliament by virtue of their membership are in a. position to say 

and represent ·certain matters with some authority and confidence, and their . ' . 
views are likely to go a·_ long way in influencing the view-point of officials. It is at 

the same time felt· that consistent with above view, Members of Parliament 

should not be permitted to· go on · ~ohlmittees,. Commissions, etc. which 
a o• • 

jeopardize their independence. or which. will place them in a position of power 

. or influence or in a p·osition where they receive some patronage from 

Government or are themselves in a position to distribute patronage.· 
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1.6 The Bhargava· Committee recommended, inter-alia, introduction of a 

comprehensive Bill having schedules enumerating the differen~ offices whi~h 

should not incur disqualification, offices to which exemption was to be granted, 

and .offices which would disqualify. The Bh~rgava ·Committee felt that sin ce a 

schedule of that natu_re could never. be exhaustive or complete and freq uent 

: scrutiny would have tO be made in cases of new bodies as· well as the existing 

ones, a Standing Committee should be appointed .. to undertake the work of · 

such continuous scrutiny. 

1.7 ·1n pursuance of the recommendc;:ltio.ns of the Bhargava Committee,. the 
. . . 

Government inttoduced in th.e Lok Sabha the Parliam~nt (Prevention of· ' . 
Disqualification) Bill on 5 December, 1957. It was referred to a '-J.oint 

. . 

Committee of the Houses and its Report was presented to the Lok Sabha on 
, r ' . . 

- 10 September, 1958. 

· 1.8 · The Bill, as introduced, did not contain any Schedules as 

recommended by the Bhargava Committee. The Joint Committee felt that the 

enactment should contain a Schedule enumerating the Government 

Ccimmittt?e whose membership. would disqualify .. The Joint Committ~e, 

accordingly, proposed a Schedule to the ·Bill, Part I of which enumerated the 

Committe.es, Chairmanship of which would entail disqualification and Part II, 

the committees in which the office of Chairperson, Secretary, or Member of 

· the Stand_ing or Execu.tive Committee would entail disqualification. Th? Bill, ~s 

further amended and .passed ·oy Parliament, received . the assent of the 

· President_'on 4 April,, 1959. . _ 

1.9 The Parliament (Prevention of Disqualification). Act, 1959 (Annexure I) 

was enacted by ~he Parli?ment, .to ?e<?lare that certain offi~es of profit under 

.· t.he Government shall nof disqualify the holders thereof for being chosen as, o~. 

for being a Member of Parliament. 

. 1.10. A Parliamentary Joint Committee on Offices . of Profit was. first 

constituted for the duration of the remaining period of Second· Lok Sabha on a 
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motion moved in Lok Sabha on t:1e 3rd August, 1959. It was constitutell(J 

successively for the duration of each Lok Sabha except for Sixt~. Lok Sabha. 

1.11. The functions and scope of.the Joint Committee on· Offices·of Profit are:-

(i) to examine the compositi<?n and character of an existing 'c_ommittees' 

. and an 'committees_' that may her~after be ~onstituted, membershiµ~f 

which may disqualify a person for being chosen as, and for belng, a 

Member of either House of Parliament under Article 102 of· the 

Constitution. 

(ii). to recommend · in relation to the 'commltte_es' examined by it what 
' 

offices should 1disqualify and what offices should not disqualify; and 

(iii) to scrutinize from time fo time the Sche'dule to the·. Parlia.ment 

(Prevention 0f Disqualification) Act, 1959, · and· to recommend· any. 

amendments ln the said Schedule, whether by way of.· addition, 

omission or otherwise. 

1.12 T~e Ministry of Law and Justice (Leglslative Department) is responslb le 

· for preparing drafts Bill and their .introduction fn the Parliament for amen0ment 
. . 

in the ~arlia~ent (Prevention of Disqualification) Act, 1959 in accor~ance with . 

the re.commendations_ of the Committee mad~ in terms of mandate indicated at 

1.11.(iii) above. 

1.13 Section 3 of the said Act as amendf:d from time to time provides tba~ 
. . 

· none of t_he offices mentioned therniD, _so far as it is an office of profi_t under 

· t~e Government of India or the Government of any State, shall disqualify the 
. . ' 

··-- .. ·holder thereof for bei·ng cho~en as 1 or for bei,ng a member of Parliament. The 

section· reads as under :- · - · . 

. '' Sec 3.° Certain .. offices of profit not to disqua!ify:-lt is hereby declared that 
none of the following offices, in so far as it is .an office of profit under: the 
. Government of India or the Government of any State; shall disqualify the 
holder thereof for being chosen as, or for being, a member of Parliament, 
namely:-:· · 
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(a) any office held by a Minister, Minister of State or Deputy Minister for 
the Union or for any State, whether ex officio or by name; · 

[(aa) the office of a Leader of the Opposition· in Parl[ament;J 
. . 

[(ab) the office of Deputy chairman, Planning Commission;] 

[(ac) the office of [each leader and deputy leader] of a recognized party , 
and recognized group in either House of Parliament;] 

[(ad) the office of the Chairperson of the National Advisory Cot..1ncil 
constituted by the Government of India in tfie Cabinet Secretariat vide 
Order No. 631/2/1/2004-Cab., dated the 31st May, 2904;] 

(b) the office of Chief Whip, Deputy Chief Whip or Whip in Parliament or 
of a Parliamentary Secretary; · 

[(ba) the office of Chakperson of-
1 

(i) the National Commission for Minorities constitutfJd under section 3 of 
the National commission for Minorities Act,_ 1992 (20 of 1992); · 

[(ii) the National Commission for the Scheduled Castes constituted 
under clause (1) of article 338 of the Constitution; 

(iia) the National Commission for the _Scheduled Tribes constituted 
under clause (1) of article 338A of the Constitution; 

(iii) the National Commissic-1n for Women constituted under section 3 of 
the National Commission· for Women Act, 1990 (20of 1990);] 

(c) the. office of member' of any force raised or maintained under the · 
National Cadet Corps Act, 1948 (31 of 1948), the Territorial Army Act, 
1948 (56 of 1948), or the Reserve and Auxiliary Air Forces Act, 1952 
(62 of 1952);· 

. (d) the office of a member of a Home Guarcj constituted U[)det any law 
for the time being in force in any State; 

(e) the office of sheriff in the city of Bombay, Calcutta or Madras; 

(f) the office of a chairman or member of the syndicate, senate, . 
executive committee, counr;il or court of a university or any other body 
connected with a university; · . . -- ... _ 

(g) the office· of a member of any delegation .or _mission sent outside 
India by the Government for any special purpose; · · 

' 
(h) the office of chairman. ·or member of a committee (whether 
consisting of one or more members), set up temporarily for the purpose 
of advising the Government or any other authority in respect of any 
matter of public importance or for the purpose of making an inquiry into, 
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or collecting statistics in respect of, any such matter, if -the ho/deJ of 
. such office is not entitled to any remune_ration other than compensat:ory 
allowance; · 

[(i) the office of chairman, director or member of any statutory or non-
statutory body other than any such body as is referred to in clause (f, ), if 
the holder of such office is not entitled to any remuneration other tnan 
compensatory allowance, but excluding (i) the· office of chairman of any 
statutory or non-statutory body specified in Part I of the Schedule, (ii) 
the office of chairman or secretary of any statutory or non-statutory 
body specified in Part II of the Schedule;] 

OJ the office of, village revenue officer, whether called a lambardar, 
malguzar, pate/, deshmukh or by any other name, whose duty is to 
collect land revenue and who is remunerated by a share of, or 

, commission on, .the amount of land.revenue _collected by him, but who 
., does not discharge any po/fee functions. 

(k) the office of Chairman, Deputy Chairman, ·secretary or Member (by 
whatever name ca/led) in sny statutory or non-statutory body specifjed 
in the Table; 

(I) the office of_ Chairman or Trustee (by whatever name called) of any 
Trust, whether public or private, not being a body" specified in the · 
Schedule; · · 

(m) . the office of Chairman, President, Vice-President or Principal 
· Secretary o_r Secretary of the Governing Body of any society registered 

under the Societies Registration Act, 1860 (21 of 1860) or under any 
other law relating to registration of sodeties, not being a body specified· 
in the Schedule.]-" · · 

"Compensatory Allowance" has been defi!led undt;;r Section 2(a) of the said 

Act, as any sum of "money payable to the holder of an office by way of daily 

allowance (such all_owance not exceeding the amo~nt of daily anowance to 

which _a Member of Parliament is entitled under the Salary,. Allowances and 

Pension of Members of Parliament Act, 1954) any conveyance a_llowance, 

hous·e-rent _allowance or travelling allowance for the purpose of enabling 

her/him to recoup any expenditure incurred by her/him in performing the 

functions of that office." 

Page I 6 



Guiding Principles laid down by the Joint Committee on Offices of 

Profit: 

1 :14 Keeping in. view the above statutory provisions as well as judicial 

pronouncement on the subject, the. Joint Committee on Offices of Profit, in 

their Tenth Report (ih Lok Sabha), presented to Lok Sabha on 7 May, 1 984, 

laid down the following guiding principles: 

"The broad criteria for the determination of the question whether an 
office· 'held by a person is an office of profit have been laid dovvn Jn 
judicial pronouncements. If the Government exercises control aver the 
·appointment to and dismissal from the office and over the performance 
and functions of the office and in case the remuneration or pecuniary 
gain,· either .tangible or intangible in nature, flows from such office 
irrespective of whether the holder for the time being actually receives 
such remuneration or gain or not, the office should be held to be an 
office of profit under the Government. Otherwise, the object of 
imposition of the disqualification as. envisaged in the Constitution will 
. become frustrated. This first basic principle would be the guiding factor 
in offering positions to a member of the Legislature." 

1.15 Keeping the above criteria in view, the· Joint Committee on Offices of 

Profit have been tallowing the undernoted criteria to test the Committees, · 

Commissions, etc. for deciding the questions as to which of the offices should 

disqualify and whic~ should not di$qualify a person for being cho~en· as, and 

for being a Member of Parliament:-. 

i Whether Govern~ent exercise ·control over the appointmenf to and 
removal from th_e office and over the performance and functions of the 
~~ -

.I 

ii Whether the holder draws any remuneration, like sitting fee, 
honorarium; salary, etc. i.e. any remuneration other than the 
'compensatory allowance' as ·defined in section 2(a) of the Parliament 
(Prevention of Disqualification) Act, 1959. · 

(The Principle thus is'that if a member draws not more than,what 
is required to cover the actual oqt of pocket expenses an"d does 
not give hif!I pecuniary benefit, it will not act as a 
disqualification.) 

iii Whether the body in which an ··office. Is held, ·exercises executive, 
legislative or judicial powers or confers powers of disbursement of 
funds, allotment of lands, issue of licences, etc, or gives powers of 
appointment, grant-of scholarships, etc. and 
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iv Whether the body in which an office held enables the holder to wiield 
influence of power by way of patronage. · · 

If reply to any of the above criteria is in affirmative then the office in 
question will entail disqualification. " · 

Scrutiny/Review of the Schedule by Pa,rliamentary Committees: 

1 .16. The Parliament (Prevention of Disqualification) Act, 1959 · vvas 

amended in the years 1993, 1999, 2000, 2006 and 2013 respectively. While 

almqst all the ame.ndment to the-Act were in the nature of insertion of certain 
\ ' 

offices I Office holders in section 3 of the Act, the amendments suggested by 
. . 

Amendment Bill, 2006 were major and substantial as it sought exemption 

from disqualification in respect of a numbe_r of bodies/entities in S_ection 3, . 
. . . 

notably a Table under Section 3 (k) containing a list of 55 bodies/organisations 
. . . . 

with . retrospective effect.. The Parliament (Prevention of Disqualification) 
. . - ... 

Amendment E}ill' 2006 was returned by the then Presiden~ of lndi~ invoking 

Article 11 ·1 of the Constitution of India. While reconsidering the said Bill by the 

Lok ·sabha on 31st July,2006, an assurance was _given on the floor of the 

House. that the variou_s points raised in the message of the Hon'ble president 

will be examined by the Joint committee of both the houses of Parliament. 

Accordingly,· Joint Committee of 15 Members of Parliament (10 of Lok Sabha 

and 5 fro~ Rajya Sabha) was. C(?l1Stituted to examine the Consti\utional and 
- . 

Legal Position Relating to Office of Profit on 18 August, 200_6. Tfle terms of 

reference of the said Joint Committee were as follows :-

"(i) to examine in the context of settled interpretation of the expr.ession 
."office of profit" in Article 102 of the Constitution and the underlying · 
constitutional principles therein, and to suggest a comprehensive 

· definition of "Office of Profit"; . 
(ii) to recommend, . in relation to "office of profit", the evolution of 

generic and comprehensive criteria which are jus.t, fair am;! reasonable 
and can be applied to all States °imd Union Territories; · 
(iii) to examine the feasibility of adoption of system of law relating to 

.. prevention of disqualification of Members of Parliament as existing in 
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the United Kingdom and considered by the Constitution (Forty-Se cond 
AmendmeQt) Act, 1976; and 
(iv) to examine any other matter incidental to the above.'-' 

1.17 The Committee submitted its Report to_ the Parliament on _22 
December, 2008. The Committee inter-alia made certain observations and 

recommended the amendment of Article 102(1 )(a) of the Constitution which 

provided for disqualification for Members of Parliament for being chosen' as, 

and for being, a Member of either House of Pariiament on certain w-ell 

delineated and defined conditions. The amendment of Article 191 (1 )(a) (t=or 

Members of State Legislatures) was also swggested by the Committee t=or 

amrndment on.the similar lines in order to maintain uniformity-in the matter .. 

In respect of the. -above mentioned terms of reference, the main. 
• I 

recommendations of the Committee(Annexure II) were as follows:-

(i) Need for definition of Office of Profit and its feasibility 

As mentioned in the report, the experts like Attorney General and 
the Ministry of Law and Justice were noL in favour of evolving a 
definition. In their opinion a workable definition, did not appear to be 
feasible , as it would open a floodgate of dispute. Relevant extracts of 
Committee's recommendations on these issues are reproduced below: 

" 6. The Committee felt that a precise definition is very necessary, 
primarily be,caljse without knowing what c.onstitutes an office of profit 
· and what does not, the exercise of giving exemptions from holding any 
office of profit seems. to be a vacuous one. The· Committee do not, · 
therefore, agree_ with ttie doubts expressed that it may lead to ·heavy 
litigation. On the contrary it will lessen the risk of litigation. The task 
must, therefore, be performed, however,_ difficult it may be. 

7. If the Parliament or any legislature feels that the definition covers 
an office that does not really advance the policy and purpose of the 
Constitution, ad hoc legislation may be resorted to for removing the 
disqualification in advance or OA discovery. 
- 10: To summarise'the advantages of having a definition of Offices 

· of profit, w6uldJnte_ralia be as foflow:-

(i) it would impart clarity to a large extent as 'ta what is. an office of profit 
. and what is not," 

(ii) it will reduce the arbitrariness, in such appointments and 
Governments would be extremely circumspect; 
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(i) 

(HJ 
(iii) 

_(iv) 

' \ 

(11i) the legislators cari make an informed choice before. accepting aQy 
office under the Government; 

(iv) chances of litigation would be reduced as (a) constitutional va/i<iity 
of the definition would not be in doubt as this would be largely based' on 
the criteria evolved by the courts themselves through their various 
judg17Jents, (b) arbitrariness would be vastly reduced in matter of 
appointments; 

(v) with _overall discipline in the system number of such appointments 
would fall substantially° which is a matter of concern presently; . 

(vi) transparency throug_h enactment of law would improve the public 
image of the legislators which is very important for representatives oF 
the public. 11 

(ii) Generic ¢r-iteria and definition 

11. The Committee feel that the issues relating to. uniform 
principles/common criteria and evolving a definition of 'office of profit' 

· and their application to various S.tates are interlinked and· are not 
mutua/ly exclusive. It was also felt that before defining the term 'office of 
profit' it is essential to evolve the principles and generic criteria. The 
definition would emerge from these criteri?J,. While discussing this 

· aspect the focu.s has to be on the following issues:-

to identify the generic criteria/principles which could determine what 
would constitute · an office of profit and what would not, leading to. its 
definition ; · 
how, this definition could be used uniformly; 
what criteria be employed for granting exemptions from disqua!ificafjon; 
exploring the possibility of having one to one correspondence between 
the offices/posts at the Centre c;1nd_in· different States for exempUons. 

41. After analyzing the issue threadbare, the Comf!7ittee feel that any 
definition of office of profit h~s to be the sum total of every conceivable 
ideas/opinions including coµrt. judgments reduced. in terms of · 
parameters/criteria such as salary, remuneration, functions, patronage, 

· powers including that of_disbµ,:sement of funds, issue of licenses etc. as 
it is 1not known as _to which element in terms of weightage would · 
precisely render an office into an office of profit in a given circumstan'ce 

_ under _legal_ scrutiny. At' the same time the Committee_ C?annot be 
oblivious of the observations made by the Ministry of Law and Justice 
(Legislative Department) according · to • which any . comprehensive 
definition of the· term "office of profit" which ca.st the net so wide that all 
our citizens with specialties and know-how offering some voluntary 
services in para-official, statutory or like projects run _or directed by 
Government or controlled by the State are inhibited from entering 
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_) 

elected organs of public administration, may be detrimental to the 
democracy itself. Accordingly, the Committee strongly felt that whfle 
defining an office of profit, it is also essential to identify the generic 
criteria of the offices/posts which would not constitute offices of profit .or 
in other words which would not be deemed.as offices of profit. And t/Jais 
aspect has to be the part of the definition itself. Accordingly, the 
Committee have identified the following three categories of offices 
which should not be deemed to be offices of profit:- · 

(1) Minister for the Union or for States; 
(2) Office in Parliament or State Legislatures;· 
(3) Advisory offices in Union or States. 

·. 1.18 On the question of generic criteria the Joint Parliamentary CommiUee . 

had observed that only JCOP were employing paramet,ers other than 
\ 

pecuniary aspect viz. functi.ons, powers, patronage attached with· any 
! 

particular office/post to determine whether or not it was an office of profit. 

The Ministry of Law and Justice had also provided a definition for. 

consideration of Committee.which has beeri reproduced below:-

"28. In.Article 102 of the Constitution, in clause (1) for the Explanation, 
the following Explanations shall be substituted, namely:-· 

Explanation !. For the purpose of this clause-

(!) "Office of profif' means-

Any office-
. . 

(i) under the control of the Government of lndiai or the Government of a 
· State, as the case may be, whether the salary or remuneration for such 
office is paid out of the public revenue of the Government of India or of . . 

the Government of State; or 

(ii) under a body, which is ,wholly or partially owned by the Government 
of India ·or the Government of any State and the salary or remuneration 
is paid by such body; and · 

(A) . · the. holder of office under sub-clause (i) is capable of exercising 
legislative, judicial or quasi-judicial power; · · 

(B) the holder of office under sub-clause (ii) is capable of exercising 
powers by means of disbursement of funds, allotment of lands, i$suing 
of licenses and permits or making of public appointments or granting of . 
such other favours of substantial nature. 
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(II) A person sha/1 not be deemed to hold an office of profit under t"1e 
Government of India or the Government of any State by reason only 
that he is a Minister either for the Union or for such a State." 

ExplanaUon II. For the purpo3es of this clause the expression-

(a) "office" means the permanent substantive position which exists 
independently of the holder of the office; 

(b) "remuneration" means any pecuniary gain commensurate with 
the status and responsibilities attached to the office; 

(c) "salary" means salary or pay scale attached to the office whether or. 
\ not the holder of such an office draws s.uch salary. · 

After Clausfl (1), the following cla.use sha/1 be inserted, namely:-· 

"(1A) Notwithstariding anytfiing .conta.ined in sub-clause (a) of clause 
(1) if a member.of either House of Parliament has become subject to 
any disqualification mentioned in that sub clause he shall not be so-
disqualified unless he has not "resigned from such office which is the 
supject to disquaHfication. ''. 

1.19 The Committee had however not found the definition satisfactory. It was 

felt that it did not specifically a_ddress the issue of profit arising out_ of 
. . 

pecuniary gain. As it took into consideration mainly the functions, powers, 

patronage etc. ·The Committee felt that aspect of pecuniary gain also needs to 
. . . 

be addressed while evolving definiti0n. 

1.20 . Thereafter; the Committee had also· suggested a definition of "office of 
profit" taking into account ~II the parameters . The· definition was as follows·:-

.. . 

" 49. Office of prof!t1' means any office-

(j) under the c6ntrol of the Government of India, or the Government of a 
State, as the case may be, whether or not the salary or remuneration 

··-·:···-~for such office is paid out of the public revenue of the Government of 
· · lndf a or of the Government of State; or (ii) under a body, which is wholly 

or partia!ly owned by the Government of India or the Government of any 
State and the salary or remuneration is paid by such body,: and 

(AJ the holder of which is. capable of exercising executivJ powers 
delegated by the. Government including disbursement of funds, 
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allotment of lands, issuing of licenses and permits or making of public 
appointments or granting of such other favours of substantial nature; or 
legis/ ative, judicial or quasi-judicial functions; and/or 

(BJ the holder under (i) or (ii) is entitled to draw salary or remun_eration 
irrespective of whether h.e actu_al ly receives it. 

A person shall not be deemed to hold an office of profit under the 
Government of India or the Government of any State by reasons only 
mat~ · 

(i) he is a Minister for the Union or for such a State; 

(ii)he is holding an office in Par/jament or sue!) a State Legislature; 

(iii)he is holding an advisory office for the Union or for such a 
State. 

Explanation 

(a) "offices in Parliament and State LegislatL!reJ! means the offices 
which are directly cCJnnected with the discharge ofJegislative functions 
in Par/jament or in a State· Legislature e.g. office of Leader of 
Opposition in Parliament, office of Leader and Deputy Leader of Party 
and recognized Parties/groups in Parliament, the Chief. 
Whips, Deputy Chief Whips or Whips in Parliament/State [egislatu_re 
etc.; 

(q) "salary" means salary or pay scale attached to the office whether or 
· not the holder of such an office draws such salary; 

(c} "remuneration" means any pecuniary gain commensurate with the· 
status and responsibiliUes attached to the office, but shall not include 
the expenditure incurred on staff and infrastructure for running office; 

(d) "compensatory allowance" means any sum of money payable to the 
holder of an office by way of· daily allowance (such allowance not, 
exceeding the amount of daily aflowcJ.nce to whjch a member of 
Parliament is entitled under the [$alaries and Allowances and Pensions 
of Members :of Parliament Act, 1954 (30 of 1954)) 
any c9nveyance allowance, house rent . allowance or travelling 
allowance for the purpose of enabling him to recoup any expenditure 
·incurred by_him in performing the functions of that office; 

(e) "Advisory office" means any office (by whatever name called) whic~ 
is associated with purely giving counsel or recommendation on any 
particular subject/policy, in respect of any matter · of public 
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importance/interest and no salary or remuneration except for 
compensatory allowance is attached with it. 

50. The general principle that emerges from the above definition is "j:hat 
· virtually all offices under Government are offices of profit until s'ta1ted 
otherwise. The Committee feel that this would amply clarify the concept 
of office of profit without much ambiguity.'! 

(iii) .The uniform application of the criteria 

62. On· perusal of Parliament (Preventidn of Disqualification) Act, 
1959 and other State Government Acts the Committee found that in 
granting: exemption from disqualification no specific criteria had been· 
followed except for, in few cases, remuneration. In not haying any 
criteria, except for remuneration, it ·seemed that the States too had . 

\ given exemptions on similar lines/pattern of exemptions given to certain 
posts/offices i(l 'the Central Act. 

63: Now that a definition of office of profit has been worked out and 
a criterion for giving exemptions from disqualification has been· 
identified, it is only logical that for having the desired results the. Gen tral 
and the State laws are brought on· equal· footing, . as is the existjng 
position. Accordingly the. Committee suggest that the Article 102.(1) (a) 
should be amended on the following fines:-

Article 102(1) , . ., 
A person shall be disqualified for ·being chosen as, and for being a 
member of either.House of Parliament (a) If he holds any office of profit 
under the Govemmerit of India or the Goverriment of any State, other 
than an office declared by Parliament by1aw not to disqualify its holder 

I. Provided that 
\ 

the .holder of such office should not draw any salary/remuneration 
except for compensatory allowance: 

II. Provided further that 

a person shall not be deemed to hold an office of profit under the 
Government of 
India or the Government of any State by reasons only thal-

. (i) he. is a Minister for the Unjon or.for such a State; 

. (ii) he is holding an office in Parliament o_r such a State Legislature/ 
(iii) he is holding an advisory office for the· Union or for such a State. 

Explanation : For the pucposes of this clause 

(a) "Office of profit" means any office-. 
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(I) under the control of the Government of India, or the Government of a 
State, as the case may be, whether or not the salary or remunerElltion 
for such office is paid out of the public revenue of the Government of 
India or of the Government of State; or . 
(ii) under,a body, which .is wholly or partially owned by the Govemrnent 
of India or the Government of any State and the salary or remunercition 
is paid by such body; and 
(A) the· holder of which is capable of exercising executive powers 
delegated by the government including disbursement of funds, 
allotment of lands, issuing of licenses and pr3rmits qr making of public 
appointments or granting of such other favours of substantial nature; or 
legislative, judicial or quasi-judicial functions; and/or 
(B) the holder under (i) or (ii) is entitled to draw ·salary or remuneration 
irrespective of whether he actually receives it. . ' 

. \ (b) "offices in Parliament and State Legislature"· means the ofnces 
which are directly connected with the discharge of legislative funcVons 
in Parliament, or. in a State Legislature e.g. office of Leader of 
Opposition in Parliament, office of Leader and Deputy· Leader of Party 
and recognized Parties/groups in Parliament, the Chief Whips, Deputy 
Chief Whips or Whips in Parliament/State Legislature etc. 
(c) "salary" means salary or pay scale attached to the office whether or 
not the holder of such an office draws such salary. 
(d) "remuneration" means any pecuniary gain commensurate with the. 
status and responsibilities attached to the office, · but shall not include 
the expenditure incurred on staff and infrastructure for running office. 
(e) "compensatory allowance" means any sum of mo{Jey payablf3 to the 
holder of ·an office by way of daily allowance (such allowance not. 
exceeding the amount of· daily .allowance to which a member of 
Parliament is entitled under the [salaries and Allowances and Pen.sions 
of. Members of Parliament Act, 1954 (30 of 1954)] any conveyance 
allowance, house rent allowance or travelling allowance for the purpose 
of enabling him to recoup any expenditure incurred by him fn 
performing the functions of that office. . . 
(f) "Advisory office" means any office (by whateve,r: name called) which 
is associated with purely giving counsel .or recommendation an any 
particular subject/policy, in respect of any matter of public 
importance/interest , and . no salary 6r remuneration except for 
compensatory allowance is attached with it. 

64. The Committee are also of the opinion that in order to maintain 
uniformity in the provisions of Articles 102(1 )(a) and 191 (1)(a), as is the · 
position at present, Article 191 (1)(a)may also be amended on the 
simila'r lines. · This would in no way take away or curtail any existing 
legislative rights of States, as has been apprehended in some quarters. 
Rather this would smoothen thii implementation of the provisions of the· 
Constitution thereby imparting cla'rity,. c;;ertainty and ·uniformity to a large 
extent in identifying offices of profit and reducing· arbitrariness in its 
application. Thus, the States would simultaneously retain the right to 
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legislate for seeking exemptfons from disqualification of offices kee,JJing 
in view the overall national perspective as well as the r ocal _ 
factors/compulsions, keeping the federal fabric intact. 

(iv) UK law and revisiting 42nd amendment 

75. The Committee finds that one clear merit of the approach fo/101.;ved 
in the United Kingdom is that there is no ambfguity surrounding whether 
or not the holding of a particular office would result in disquafificatiori. If 
an . office is fisted in the schedule then it would result in a 
disqualification, and if it is noi' fisted then it would not. 

76.. Notwithstanding the advantages of having such a negative list.as 
exists in U.K and as attfJmpted in Constitution 42nd Amendment Act, 
1976 in so far

1 
as they give clarity and_ certainty in identifying an office of 

profit which should not be held by a legislator, the Committee feel that 
this may not be sultable for the Indian system as here all the laws m_ade 
by Parliament are subject to judicial review whereas. in ·U.K. the 
Parfiamentis supreme which ·even exercises judicial powers. In Indian 
system, there will be a plethora of litigations involving the left over 
offices/posts, which have not been included in the negative list and 
otherwise are .available ·tor occupancy by the legislators on which 
nevertheless the shadow of office of profit will always loom large as 
'these would not be protected under any law.· Further, any office under 
the. Government of India, which fetches remuneration -.. higher than 
compensatory aflowance, is an office of profit ·except . the offices 
exempted unde_r the Jaw and the concept of disqualification on the 
ground· of office of profit does not seem to apply to the membership of 
the House of Lords, vvhich is a House of hereditary peerage. 

-
.. 77. The Committee found that in fact in the·U.K. law the actual use 

of the phra·se 'office of profit' is not used· while placing various 
offices/posts in the negative list and there is no bar in holding any office 
outside this list. Whereas in India, Article 102 (1)(a) specifically uses the 
phrase 'office · of profit'. The changes as proposed in the 42nd · 
Amendment Act wiHalso not be adequate in providing the real solution 
just because the officeslposls outside· the negative list will stfll not be 
safe as these would. be subject to the vagaries of 'office of profft1tests· 

· which will be determ)ned and decided by the court of law on the 
circumstance and · ·· - -·· 
medt of each case. 

78. In this regc:rd, _the Comm-,ttee also note tha_t the reas_CJl]__[J{l(__fl_n by . 
the Ministry uf Law & Justice (Legislative Department) for dropping the 
42nd Amendment Act, 1976 through 44th Amendment Act, 1978 in the 
context of office of profit was that it would jeopardize the in.dependence 
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of Members of Legislatures and would enable the Government of the 
day to 'pack 1 the legislature with persons .who would hold office of profrt 
for continuance in which they would be dependent upon Government. 

79. Most importantly, the Committee feel that the 42nd Constitution 
Amendment Act ·sought to vest a/I the powers in the hands of 
Parliament for declaring office of profit for disqualmcation, both at the 
Centre and the States. This, according to many States is ·not desirable . 
Here, the Committee note the . observation made by the Council for 
Political Studies, Kolkata according to which "a fully sovereign 
Parliament does not go with the spirit of the Constitution-· . the spirit that 
has been r~inforced by the Courts' judgment on the unamendability of 
the basic structure. 

80; The Committee, therefore, do not feei the need for adoption. o t 
the U.K. law or revisiting the 42nd cdnstitutional amendment in the 
matter. This is more so as a solution has been worked out under the I • • • 

existing system, albeit, sprucing it up. 

1.21 The above mentioned Report of the Joint committee was also forwarded 

to the Government of_ India for necessary action on the recommendations of 

the Committee contained therein. It is almost a decade that the report was . 

forwarded to Ministry of Law a_nd Justice. However, no concrete action has so 
- . . 

far been taken by the Ministry in this regard . On a recent enquiry by the 
. -

Committee, the Committee was apprised that draft Note for the Cabinet and a 

draft ~o-nstitution amendment Bill based on the Report (22.12.2008) of the 

Joint Committee constituted to examine the constitutional and legal position 

relating to the Office of Profit was circulated to 72 Ministries/Departments 
. . 

including the Planni~g . Commission and Election Commission and the 

Background Note along with. draft Bill was forwarded . to all State 
. . 

Governm·ents/Union Territory Administrations seeking their views/comments 

on the draft ~ill. So far Ministry has reportedly received comments/ information 
. . 

from 72 Ministries/Departments including Planning Commission and Election 

Comn:,ission and 26 State Governments and 7 Union territories have. provided 

inputs so far. The monthly ·progress reports as sought by the Committee are, 

however, not being furnished by the Mini~try. 

1.22. During 15th Lok Sabha the Joint Committee on ().ffices of Prpfit at their 

sitting held on 20 October, 2010 desired to amend the Parliament (Prevention 

of Disqualification) Act, 1959 to incorporate an .express provision iri section 3 
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of the Act. The Committee felt that this would dispel apparent conflict in i:he 

provisions of some statutes requir_ing election of Members of _Parliament for 

their appointment to Government bodies with that of the Parliamvent 

(Prevention of I?isqualification) Act, 1959. The Ministry of Law and Just ice 

had prepared a draft with the following express provision -

"In the Parliament (Prevention of DisqualificaUon) Amendment of Act, 
1959, in Section 3, after clause (1), the fol/owing clause shall be 
inserted-namely:-

(la) the office of the Chairman or Chairperson, member or Director of 
a Board, committee, commission, authority, council or court oF a 
university, body, society, trust,. (by whatever name called) held by c;my 

\ member of the House of the People or the Council of States on beiiig 
:, elected or appointed by the House or the Council, as the case may be, 

to -such office 1 constituted or established under any law for the time : 
being in force.'' · 

·1n· this connection the Bhargava Comm.ittee had also opined ln -para 74 of 
the report as reproduced below:- · 

"7 4 ....... ... The Speaker of Lok Sabha and Chairman of Raj ya 
. Sabha are independent of the executive Government and, therefore, 

the nomination by them cannot be said to affect the independence of 
the Members. Hence, the membership so acquired cannot be said to be 
an office of profit, but in qrder to remove doubt,° the Commdtee feel that 
they ·may be saved from incurring disqualification specifically." 

. . 
1.23 The Committee after all due deliberations, finally agreed with the 

. . 
proposal of Ministry of Law and Justice and adopted. the Eighth Report 

regarding the propo~al for Amendment of Parliament · (Prevention of 

Disqualification) Act, 1959. T_he report Wa!$ presented to Parliament o.n 

14.1.2.2012. The Ministry of Law a·nd justice was required to move the draft 

Bill, however '.1c; action has been taken by the Ministry so far . 

. 1.24 The ·Joint Committee on Offiqes. of Profit for the term of 15th Lok -Sabha 

was constituted on 11 O~cember,,2014. After its constitution, the co·mmittee 

in .its first sitting held·_ on 12 January, .2015, observed that sever.al entries in 

the Schedule to the. Parliament (Preventio'!_ ?f disqualification.) Act, 1959 .as 

amended from time to time; are obsolete as the 
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Committees/Bodies/Organisations have either ceased to exist or there has 

been significant changes in tile composition/character ._etc. of such 

Committee/ Commission/ Body/Organization after their inclusion in the 

Schedules. The Committee also took note of the fact that various Centrally. 

· sponsored Schemes/Programmes, such as MGNREGA and other flagship 

programmes, _are under implementatisrn, where Members of Parliament play 

a pivotal role. in the i_mplementation/delivery mec:;hanism. The. Committee, 

.therefore, decided to undertake a comprehensive review of the Act.· 

1.2,5 In pursuance of the said decisions of the Committee, information and 
1 

comments were sought from all Ministries/Departments of the Government of 
j . 

India and State Governments on the following major points:-

. (a) Details of Committees/Boards/Corporations/Bodies, etc. included 
in the Schedule of the Act, 1959 as amended from time to time, along 
with the present status of each such legal entity and details of changes 
in chronological order in case such Committees/ Boards/ Corporations/ . 
Bodies, etc. and have ceased to· operate/exist or nomenclature/title 
changed. · 

(b) . Details of Composition, Character, etc. of all the other 
Committees/Boards/Corporations/ Bodies, etc. wherein nomination of . . 

Members of Parliament have specifically been provided for in an Acts 
of Parliament. · 

(c) · Complete· detail.s of all Centrally · funded/sponsored 
schemes/programr:ies under the·, Administrative control of various 
Ministries wherein there may/may not be a provision for·· the 
nomination/election of Members of Parliament well as ·schemes/plans 

.wherein inclusion. of Members of Parliament is proposed in future. 

1.26 In this pr9cess. of comprehensive review, the Committee took oral 

evidences of55 Union Ministries regarding various Bodies/Boards/Co:mmittees 

functioning under their respective administrative domain. The representatives 

of the Ministry of Law and Justice (Legislative Department and Department of · 

Legal Affairs) were present in each· of these sittings. ·The Committee has 
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already presented Eight Reports pertaining to Eight union Ministries. Th:ese 

are as mentioned hereunder:-

(i) Ministry of Civil Aviations 

(ii) Ministryof External Affairs 

(iii} Ministry of Coal· 

(iv) Ministry of Commerce & Industry. 

(v) Ministry of Agriculture 

(vi) · Ministry of Chemicals & Fertilizers 

(vii) Ministry of Development of North Eastern -Region 

(viii) Ministry of Food, Public Distribution and Consumer Affairs. 
I 

\ 

1.27 In these reports, the Committee had been foc~sing on the various . . 
requisite changes/deletion/addition needed in the Schedule ofthe Parliament 

(Prevention of Disqualification) Act,_ 1959. . 

1.28 The Committee in connection with the examination· of bodies under 

various State ~overnments also visited State Governments of Tamil Nadu; 

Kerala,. Karnataka, Haryana, Himachal Pr~desh, Sikkim, West Bengal and 

Union Territory ,of Chandigarh to hold informal' discussions with the State 

authorities · to have a dear picture of the_ various State bodies and laws . . . 

applicable thereto ·in connection with Offices of Profit. 

1.29 From the deliberations held in these meetings with representatives- of . 

. Union Ministries, analysis of different cases referred to the Corr,imittee and the 

past efforts ~ade by the Parliamentary Committees to revisit the Act, .the 

following important points emerged, r:nost of which have already ·been 

reflected upon in __ the aforementioned Report_s on individual Ministries 

presented by the Committee . . 

- (1) The expression "Office of Profit"· has neither been defined in· the 

Constitution of l_ndia nor in any statute. Even. the Parliam~nt (Prevention of 

Disqualification) Act, 1959 does not p_rovide for the definition of "Office . of 

Profit". Though a definition of_ Office of Profit was attempted by th~ Ministry of 

Law and Justice during the examination of the Parliament .(Prevention of 

Disqualification) Amendment Bill, 2006 by the 'Joint Commjttee·to exa.mine the 
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Constitutional and Legal position relating to Office of Profit' , the same \r'Vas 

not found satisfactory by the Committee. The Joint Parliamentpry Commit;tee 

instead, had suggested a comprehensive definition as reproduced in Para no. 
. ' 

1.20 above. No concrete follow up action in this connection has been ta~en 

by the Ministry of Law and Justice so far. 

(2) The language and formatting of the Parliament (Prevention of 

Disqualification) Act, 1959 is very complex and· difficult to comprehend. 

During the evidence of _the Union Ministries, the Committee observed that 

most of the Ministries/ Departments were not very clear about the provisions 

of th,e Act. The complexity. of the provisions of the Act is also manifested in the 

dive~gent views takei;, by the Legislative Department and Department of Legal 

Affairs on the cases referred to them by the Committee, though both of them 

are departments of the same Ministry i.e. -Ministry of Law and Justice under 

whose purview the Parliament(Prevention _of Di_squalification) Act, 1959 

comes. Therefore, provisions of th~ 1959 Act is required to be simplified in . 

. order to make it comprehensible to all concerned . 

. (3) Under· clauses (a) to (m) of Section 3 of- Parliament (Prevention of 

Disqualification) Act, 1959. details of offices of profit exempted from 

· disqualification have been provided. Further, the clause (k) of the same 

Section 3 provides a list of 55 offices exempted from disqualification. Though 

the Committee ·understand that insertio_n of Table in. clause (k) was done by 
. -

way of amendments in the Act carried out _in the year 2006, yet it is felt that 

· such piecemeal insertions/amendments inake. the reading of the Act quite 

complicated. This needs to be· addressed so as to give a clear 

comprehensible reading of the Act. 

(4) The-Parliament (Prevention of Disqualification) Act, 1959 predominantly 

takes into consideration _pecuniary aspect relating to "office of profit" to 

determine and identify, if any office would be considered as an "Office of 
-·~ . 

Profit" under the Government so as t~ incur disqualification of nominated 

MPs. Other than that no $pecific criteria for prevention of disqualification 

has been ·specifically spelt out in section 3 of the 1959 Act. The criteria 
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followed by Joint Committee on Offices of Profit has been indicated in para 

no. 1.15 above. The criteria needs to be suitably incorporated in the Act O·f 
. . 

1959 to avoid any possible legal implications on this acco_unt. The JPC 

Report have also recommended accordingly in Para no. 28 of their Report 

as reproduced in para 1.18 above. 

(5) In certain cases there appears to be apparent conflict between The 
Parliament ·(Prevention of· DisqLialification) Ad 1'959 and certain other 

statutes which provide- for nomination/ election of MPs in organisations 

setup there under. As already indicated in para 1.22, the Committee in their 

Eig~th report (15th Lok Sabha) had recommended for insertion ·of an 

expr~ss provision in t~e AGt. The Ministry of !-aw and Justice are yet to take 

action in this rega.rd. 

(6) Presently,· MPs are involved in implementati9n of various flagship · 

. Sche.mes/Programmes ·like Swachh Bharat Mission, Smart City Mission, 

Deen Dayal. Upadhyay-Gramin Kaushalya Yojna etc. and other 

programmes. There may be cases, where MPs responsibilities and role in 

implemen.tation. of these programmes/ schemes are not ·strictly advisory in 

nature. Considering the importance of involvement of public representatives 

in review and monitoring of these scheme, .the Committee feel that such 

nomination should be saved from incurring_ disqualification: However, care 

should be taken by the Executive to ensure that the nc1ture of duties to be .. 
performed by the MPs an~ the allowances admissible to them, if any, are in 

accordance with the existing provisions .of the Act. 

(7) While so many amendments have been carried out in the Act, no efforts · 
. . . 

were apparently made. to remove/delete the obsolete/irrelevant provisions. 

Som~ such provi~i<:Jn~_are_ still existing in ttie Act wriich~are a~ follows: .. 

(i) Sect\on 4 of th~. Parliament (Preventio~ ·of Disqualificatio~) Act, 1959 

provides for temporary suspension of disquaHfication in certain cases whereby 

· a sort of grace period of 6 months has been provided for ·a person for being a 

m·ember of Parliament who immediately before the commencement of this Act 
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held an office of profit declared by any law repealed by this Act, not to 

. disqualify the holder thereof for .being such member, becomes .so disqualified 

by reason of any of the provisions contained in this Act, such office shall not , 

if held by $UCh person for any period not extending beyomd a period. of .six 

months from the commencement of this Act disqualify him for being a member 

of parliament. The said provision is no longer relevant. ·. 

(ii) As per the submissions made to the Committee, many Bodies mentioned in 

the Schedule to Parliament (Prevention of Disqualification) Act, 1959 have . 

ceased to· exist but still being reflected in the Schedule. Some such entities 

reported by the conc::ernecl Ministri2s/Departments are as under:· 

(a) Air India International Corporation established under section 3 of the 
Air Corporations Act, 1953 (27 of 1953). 

(b) Board of Directors of the [Hindustan Chemicals and Fertilizers Limited] 

(c) Board of Dir_ectors of the Sindri Fertilizers and Chemicals Limited 

(d) Coal Board established under section 4 of the Coal . Mines 
(Conse_rvation and Safety) Act, 1952 (12 of 1952) . 

(e} Goa! Mines Labour Housing Board .constituted under section E3 of the 
Coal Mines Labour Welfare Fund Act, (32 of 1947) 

(f) Cotton Textiles Fund Co.mmittee. constituted undJr the Textile Funds 
Ordina·nce, 1944 (Ord 34 of 1944) 

, 

(g) Tariff Commission established under Section 3 of the Tariff 
Commission Act, 1951 (50 of 1951) 

(h) Advisory Committee for the Air-India International Corporation 
appointed under Section 41 of the Air Corporations Act, 1953 (27 of 19~3) 

(i) Advisory Committee for the Indian Airlines Corporation appointed under 
. section 41 of the Air Corporatio11s Act, 1953 (27 of ·1953) 

. ' 
U) Indian Central Coconut Committee constituted under. Section 4 of. the· 
lndi_an Coconut Committee Act, 1944 (lO of 1944) · · 

(k) Indian. Central Cotton Committee constitute<:! under section 4 of the-
Indian Cotton Cess·Act, 1923 (14 of 1923) 
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(I) Indian Central Jute Committee 

(m) Indian Central Oilseeds committee constituted under section 4 of the 
Indian Oil\eeds _Committee Act, 194..6 (9 of 1946) · 

(n) Indian Central Sugarcane Committee 

(o) Indian Centrai Tobacco Committee · 

(p) Indian_ Lac Cess Committee .constituted under section 4 of the- lr:idian 
. Lac Cess Act, 1930 (24 of 1930) · 

. The Committee i~ their 5th, 3th , 9th 13th and 14th, Reports pertaining to 
Minisfries of Civil Aviations, Coal, Commerce arid i~dustry1 AgriculturE;l, 

. Cherrtjcals and Fertilizers have already recommended for deletion of bodies 
mentioned above. 

(iii) s·ome- Bodies included in the sc.hedule have been reportedly merged to 

form new entitiE~s. The following may be seen for. instance: 

(a) Air India · Ltd ar:,d Indian Airlines Limited amalgam·ated with 

National Aviation Company,. 

(b) Dock Labour Board, Bombay established under the Bombay'Dock 

Workers (Regulation of Employment) Scheme, 1956, made 

under the Dock Workers !(Regulation of Employment) Act, 1948 

(9 of .1948) has been Merged with Mumbai Port Trust , 

.(c) Dock Labour Board Madras, .Chennai established under the 

Madras Dock. Workers (Re.gulation of E~ployment) Scheme, 

19'56, pnade under the Dock Workers (Regulation_ of Employment) 

Act, 1948 (9 of 1948) Merged with Chennai Port Trus( -

In its ~th Report pertainir;ig to the Ministry. of Civil Aviations, c·ommittee 

has already recommende~ for updation of thE(Schedule. in respec;:t of Air 

--India Ltd and Indian Airlines Corporation. Therefore,. the relevan\ entries are 

reqwired to be amended to reflect the c~anged status of ttiese bodies . 
. . · .. ·- -~ ""'--~~- - . . 

(iv) -. The Part I of the Schedule to the Act includes seve.ral PSUs. Some of 

the listed PS Us in Part I of the $chedule are given below:-
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(a) Board of Directors of the Export Risks Insurance Corporation Limitecl 

(b) Board of Directors o(the Heavy Electrical Limited 

(c) Board of Directors of the HindJJstan Cables Limited 

(d) Board of Directors of the Hindustan Insecticides Limited 

(e) Board of Directors of the Hindustan Machine Tools Limited 

(f). Board of Directors of the Hindustan Shipyard Limited 

(g) Board of Directors of the National [Industrial] Development 
· Corporation Ltd. 

(h). Board of Directors of the National Instruments Limited 
\ 

(i) ' Board of Directprs of the National Small Industries Corporation 
Limited · . . . 

U) Board of Directors of the Neyveli Lignite Corporation (Private) Limited 

· The Act provides for disqualification specifically for the holders ·of the 

post of Chairman in the Bodies listed in this Schedule thereby implying that 

the Members nominated in the PSU's Boards would not attract disqualification. 

This is not in conformity with the OPE guidelines .. The Committee during the 

course of evidence have been apprised by the witnesses that Department of . . 
Public Enterprises governing Public Sector Enterprises · vide letter 

No.2(158)/70-BPE(GM) dated 1'2th · October, 1972 had issued_ certain 

guidelines-relating to composition. of Board of Directors of Central Public 

Sector Enterprises wherein Members of Pa'.liament were excluded from- the 

Board of 13,ublic Sector Enterprise~, based on the recommendations of the 
-

K~ishna Menon CommitteB. The OPE guidelines have been reproduced below .. 

.. · " Composition of Boards of Directors of Public Enterprises~ (BPE 
_ ... _ . ."'.: No._ 2(1 ~8)ll</~ BP.F= {(#,JVI) dated 13~h October, ·1972). 

Corr,position of Board o~ Directors 39. DPE/Guidelineslll(b)/1 
J 

'Composition of Boards of Directors of Public Enterprises 

The . question as to how the structure of the Boards of Directors of 
Public Enterprises can be rationalized, consistent with efficient 

·- functioning of these enterprises _has been under consideration of · 
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Government for some time. It has now been decided that the followi*1g 
principles should be followed by the administrative Ministries in this· 
regard: 

i. For large multi-unlt enterprises and large trading organizations, tne 
typical structure of a Board could be ·a full-time Chairman-curn-
Managing Director assisted by at feast two functional Directors, one of 
whom would be in.:.charge . of Finance, and part-time Directors. As 

· regards_ the Inclusion of Generai Managers of constituent units . and 
executive in charge of diffe,ent regions in the Boards of mufti-unit or 
multi-regional enterprises, inclusion of a few General Managers and 
Directors by rotation could be considered. Even if all the General 

. Managers are not made directors, those left out . should also, in 
pri{Jciple, be invited to attend and participate in all the. Board meetings. 
ft is, of course, understood that in certain situations, they may not, For 

\. good reasons, all be invited to a particular meeting. 

ii. · A typical structure. of a 8oard for the smaller enterprises could be a · 
Chairman-cum Managing Director with one, and possibly even two 

· senior officers of the undertaking itself as functional Directors together 
· with some part-time Directors. One of the functiona{Directors could, if 

necessary, be designated as Executive. Director or Director (Co-
ordination), should the burden on the Chairman-:-cum-Managing 
Director be too heavy. · · 

iii. . In the cases referred to in (0 and (ii) above, there should be no bar to· 
the appointment of a part-time Chairman, if in particular cases th is 
.course appears desirable. In such cases, a suitable whole-time 
Managing Director should invariably be appointed. 

iv. The number of part-time· non-official Directors. on the Boards. of mufti-
unit and multiregionaf Public Enterprises may be about 113rd of the total 
strength, which may be of thf] order of 12 to 15. In relatively smaller 
enterprises, the Board strength should be between 8 and 12, including 
official and non--official part-time Directors, the number of the latter 
being about 113rd of the total. 

v. The policy regarding appointment of full-time . Chairman! Managing 
Directors/Functional Directors from out of the ''panels" being prepared 
by the Empanelment Selection Board in accordance with the Prime 

-··--Minister's directtve, ·should-. be folfowJJd_without -exception to en~ure 
maximum utilization· of the panels._.· The. aim shoµJd · be for the 
enterprises themselves fa. generate their own top executives at this 

· level also, . who should, therefore, be screen.ed by the Empane}ment 
Selection Board before · considering empanelment of Government 
servan"ts .and men from private enterprises. 

Page I 26 



vi. Appointment of Government representatives on the Boards sh our d 
ordinarily_be restricted to the dealing Joint Secretary/Director, but in th e 
case of some Ministries, other offjciafs within it.might be chosen so·a s 
to constitute a Management Coordination Cell, as proposed to be don e 
in the Minisfry of Industrial Development and Internal Trade or to meet 
the conditions about the number or dir~ctorships held by each officer. 

vii. With regard to part-time Directors, as.-an interim measvre, the services 
of those from lhe private sector, who have volunteered for fuff-tim e 
appointment in Public· Enterprises and considered fit and empanelled to 
hold such top level posts in Public· Enterprises may be adyantagf]ously 
utilised. A comprehensive fist of · those considered suitable for 
appointment as part-time Directors will, in due course, be prepared and 
circulated, it being understood, how~ver, that discretion would ·be 
available to appoint those outside the fist, where· necessary. The final 
decision on\ the question ·or representation of. workers on the Boards of 
Industrial E?iterprises peing pursued by the Department of Labour and 
_Employment will als·o be relevant inthis context. · 

·viii. On the question whether Government representatives on the Boards of 
Public Enterprises· should necessarily include a represf!ntative of the 
Finance · Ministry, while J-inance Ministry representatives may be 
appointed to the .!Jlajor Public Enterprises, the relatlvely smaller· 
enterprises may do without representatives of the Finance Ministry. In 
such cases, however, where there is no representaNve of the Finance 
Ministry on the Boards, the undertakings should ensi,re that th_e 
concerned Financial Acjvisers (Heaqs of the respective Expendfture. 
Divisions in the Finance Ministry) receive, sufficiently in advance of the 

· Board meetings, the· agenda papers, as a/so the minutes of "the 
rrjeetings. · This will enable the Finance Ministry to keep in touch with th.e · 
activities of the. enterprises. 

ix. The policy decision. in · regard to the excf usion of Members of 
Parliament in the Boards of Public Enterprises, which. is based on the 
recommendations of the Krishna Menon Committee. should remain 
unchanged. (The relevant oxtract from: the. report of the Krishna Menon 
Committee on State Undertakings and Government's decisions 
thereon, referred to above, is enclosed in Annexure). 

2. The above deci~ions are brought to the notice of the Ministry ·of 
petroleum and Chemicals, etc., tor.information and compliance. 

ANNEXURE 

42. · Members of.Parliament on Boards · -

A more djfficult question to decide arfaes in ..the. matter of Members of 
Parliament or LegislativEJ Assemblies, EJnd ·whe_ther they should be 
members oi Boards of Management. The overwhelming weight of 
consideratior.s must be against it. Such membership even if H carries 
no emoluments, carries much power and patronage. The Member of 
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Parliament concerned is part of the organ of public con trot' and js the 
exponent of pL[blic criticism Jn ParHament. As a Director ·or part of a 
concern's administration he _is responsible for the very conduct and 

. affairs which Parliament, and therefore, he is caffed upon to examine, 
criticize. and judge. Having specialized and inside knowledge, he can 
use it in Parli_ament and e!sawhere, when he has disagreements with 
his colleagues on the Board and wfahes to take a line apart from the. 
team of which he is a Member. His col leagues who are not Members of 
P?rliament like himself cannot reply. They are "officia/s"-emp/oyed iri 
State Undertakings. His · Parliamentary colleagues are also at a 
disadvantage because he purports to. speak ftom 'expert and ,inside 
knowledge. The Minister finds himself in a. very embarrassh1g position 
when the matter is debated in the·House. · 

43. · There is also the further consideration-for whom does he speak?' (1) If 
he speaksJor the industry in Parliament he takes the place of the 
Minister; (2) if he speaks for the Board as Managing Director or-
Chairman, ·being.one himself, then he has greater facilities which other 
MPs _do not have; (3) if.he turns critic, _he places everyone including the 

. industry in an adverse position · · · 

44. ft wit/be understood that s.uch a Member of Parliament, who is not a 
member of Government, cannot take over the functions and duties of a 
Minister. He cannot be. a critic for the reasons stated above. ThZis, he 
can neither defend nor criticize, for as Chairman or a Director of the_ 
C_ompany concerned he has access to informa_tion which others do not . 
have and which he shoul9 not use. Therefore, if a Member of 
Parliament is Chairman or even a Director, he would disqualify himself ' 
for parUcipation in ·discussions in regard to the concern he is associated 
.with, and there would be_-sev_ere limitations in regard to his particip9tion 
in debates on similar concerns or State concerns as a whole. On the . . . . . 

other hand, he cannot be obliged to sit in Parliament unconcerned, 
when the debate is on matters of which he has knowledge. ·This, in 
effect, would prevent him from· functioning fully as a Member of 
Parliament., If, · on lhe ·other. hand, he were to L!Se his position and hiS'. 
knowledge, then hf9 place_s the· concern of which he is an active and 
responsible part and the Board at a great disadvantage as well as in a 
position of embarrassment. His colleagues and the concern· are not. 
represented in· Parliament except through. the Minister. Conffjcts wi//' 
arise as to whom the Minister r_epresents. Jn the result, theref0re, 
appointme.nt of Members of Parliament in Corporations is altogether an .... 
unhealthyptactice_ and is d[fficuft.to justify. 

Government's Decision on the Above R_ecommendation 

·. "Members of Parliament shbuld not be appointed to Boards · of_ 
Directors". · 

_:(BPE No. 2(158)/70-BPE_ (GM) da_ted 13th Octobe0 1972) 
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Thus, the position relating to induction of. Members of Parliament in the 

Board of Public Sector Undertaking was clarified way back in the year 1972. 

The Schedule to the 1.959 Act has been amend~d 'five times, post issuance of 
. . 

OPE guidelines dated 13 October, 1972 but in none of these amendments thi::s · 

issue has ever seems to have ~een addressed. 

(v) During the course of review the Committee also noted that ~everal new 

bodies have come . intQ existence post. enactment of 1959 Act, having 
. ' . 

Members of Parliament nominated in different capacities. These Bodies need 

to be taken into account and suitable. provisions need to be made to prevent 
\ . . 

undue .aisqualification of the· .Members under the Parliament (Prevention of 
J . . . 

Disqualification) Act, 1959. 

(vi) As per th~ information provided by the concerned Ministries, there are 
. . 

some Bodies /Committees/ Corporations listed in the Schedule of the Act of 

1959, but never had Members of P2rliament nominated/appointed, such .as-
. . 

(a) Central Warehousing. Corporation (CWC) under the. Department of 
Food and Public Distribution. · 

(b) Licensing Committee and Tariff Commission, under the Department of 
lndustriaL policy and promotion. 

(c) Hi'ndustan Insecticides Limited under Department ·of Chemicals and 

Petrochemicals. 

(d) Hindustan Shipyards Limited under Department of Defence Product_ion. 
. . 

( e) Company' Law Advisory Commission .. under. the 'Ministry of Corporate · 

Affairs. 

Under the . Ministry of Minority Affairs a) National Commission for 

Minbrity,b). o·urgah Khawaj~ Saheb, c) Central Waqf Council, and/ 

d) Maularia Azad Education Foundation. (MAEF) . . . ' ~ . . . 

1. 30 · Entries relating to such Bodies, . where the[~: .is .Jm. sc,ope for 

nomin.ati~n or appointment of a member. of Parliament does not serve any 

useful purpose. The Committee in their 9th Re.port pertaining to Ministry of 
. -

Comme~ce and Industries has already recommended deletion of entry of 
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Licensing Committee in Part I of the Schedule to the Parliament (PreventioM 

of Disqualification) Act, 1959 .. M/c Law and Justice, in cons~ltation with 

concerned Ministries/ Departments may take action for deletion of all , 

obsolete/ redundant entries as indicated in Para 7 [ (i) to (vi) ]. This is 

re·quired to· be done in a time bound manner under intimation to the 

Committee. 

' . 
1-.31 The Committee after taking stock of the progress made with ~eference 

to the comprehensive review of the Act undertaken by it, decided in its 
# • ' •• • 

meeting held on 31.1.2018 tc:i present a consolidated Report highlighting its 

major findings and suggesting the way.forward. \ ' 

./ 

·~- ,---- --·----·-----
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RECOMMENDATIONS/ OBSERVATIONS 

1.32 The Committee is well aware that the constitutional provision 

enshrined in Article102(1)(a) ~eek_s to attain two fold objectives of (i) 

separation of power between the le~islature and the executive and (ii) 

prevention of possibility of a· conflict between duty and interest: of-an 

individual who is required to perform the role of both a legislator· and a 

member of the executive. The Parliament (Prevention of Disqualification) 
. . 

Act, 1959 · is the only Central legislation governing "Office of Profit". On 

taking up th~ir work, the Joint Committee on Offices· of P~ofit constituted 
\ ' . . . 

for the. 16th Lok Sabha were ·fully conscious of the fact that d~spite 

· several amendme~ts that had taken place in the past; no concrete efforts 

were made by the Government for a comprehensive review qr revjsion of 

the Act, ·despite such recommendation having been given from time to . 
time by the prev{ous Jb.int . Committee · on Offices of Profit The. 

Committee, therefore felt that a. c·omprehensive review. of the Act; in 
. . 

order to make it contemporary and responsive to the current socio 

econ.omic environment, is need of the hour. 

1.33 The Committee undertook a,.comp_rehensive review of the Act. In · 

the pr<;Jcess of. review, · the Committee held. discussions . with the· 

representatives of 55 Union M~nisfries . and their Departments. Eight 

Reports pertaini.ng fo. Eight individual . Union. Mini~tries namely the 

Ministry of Civil Av.iati~ri~,' Ministry of Ext~rnal Affairs, Ministry. of · C~al, . . .. ... 
" . 

. Ministry· of Commerce & Industry, Ministry of Ag.riculture,. Ministry of 
. . 

.-.-.G.hemicais & .f e_~i!_izers, Ministry of Development · of North Eastern 

Region and Ministry of Food, Public Distribution anq C<:msumer Affairs .· 

hc:ave already been· presented by the Committee to the Parliament ·In - . . 

these Reports, the Committee mai_nly focuse~ upon various requisite . 

changes/deletion[addition nee.ded ~n the Schedule· of° the Parliame_nt . · 

{Prevention of Disqualification) Act, 1959. 
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1.34 During the course of review, the Committee felt_thata revisit, not 

mereiy to the Schedule, but of the whole Act was important. l_n this 

connection, the Committee -als~ considered important to take into 

account the previous recornm~ndatkms of the Committees constituted 

earlier and the action taken thE;!reon by the Government. 

1.35 While going into the details of past efforts made·. in-· this 

connection, tf-:ae . Comm'ittee· noted that ~h-e Amendment Bill 2006 for 

sub.stantial amendments in the P·arliament (Prevention of [?isqualificaticin 

)Act;.19.59 w~s returned by the then · President ~-f lndi·a invoking Article 
. . ' . ( . . 
111 of the Constitution of India.' While reconsideri~g the said BiH by th·e 

. Lok Sabha on 31st July,2006,. an ~ssurance was given on the· floor of the 
. . . 
House that the various points raised in the message of the Hon'ble . . . ' .. · . . . . 

president will be examined by the Joint committee of both the Houses of 

Parliament In pursuance of that assurance, a Joint Committee of 1.5 . . . 

Members o~ Parliame·nt (10 of Lok Sabha and 5 fr~~ Rajya · Sabha) was 

constituted .to examine the Constitutional and Legal Positio~ Relating to 
Office .of Prof.it on 18 August, 2006. · 

The said Joint committee had emphasized upon the need for definition . . . . 

of Office· of ~rofit and .nad _.also suggested: a comprehe~sive definition. . . . . 
specifying ·the criterions·. for determination of the Office of: Profit. The 

Committee had. also recom'mentjed suitable ·~miendments in Article 

102(1) (a) of the .Constitution. The Committee is however, disappointed to . . . . . . 

note 'that that despite the matter being so imp'orfan't as to an assurance . . . . . . ~ . 

glven to the Parliame~t in respo~se to a message received :frqm 'the . . 
- · Hon'ble President, no concrete action has so far. been taken by the 

. . . . . . . 
Ministry of L;3.w and Justice in this regard even after a decade,. . . 

· Similarly, during 15th Lok· Sabha -:fhe Joint Committee on Offices of 

- · ··· Profit ·at·-their· sittin~ .held· on '20 October, 2010 desired to .amend the. 

Parliament (Prevention of Disqualification} Act, 1959 to incorporate an 
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express provision-in Section 3 of the Act. The Committee felt that 11::his 

would dispel apparent conflict in the provisions of some stab.ates 

requiring election of Members of ParHament for their appointment to 

Government Bodies with that of the Parliament (Prevention of 
Disqualification) Act, .1959. Although, the Ministry .of Law had prepa red 

and got .a a draft approved by the Joint Commi:ttee on Offices of Profit, 

no further action was taken by them to introduce a draft legislation. 

1.36 Taking into ~ccou.nt the past e~orts, analysis of cases referred to 
them and the submission made during the review of various Miriist~ies 

and ?ep~rtments, the committee recommend the follqwing: 
\ . 

(1) . The expression "Office of Profit" has neither been defined in the 
, . 

Cor:istitution of ln.dia nor in a·ny statute. Even the Parliament (Prevention 

of Disqualification) Act, 195$ do· not provide for the definition of ".Office · 
, , 

of Profit". · The JPC had suggested a comprehensive definition as 

· reproduced in Para No. 1.20 above. No concrete follow up a·ction in this· 

connectio:n has been taken .by the Ministry of Law and Justice so far. 

Expressing its displeasure on this inordinate delay, the Committee direct 

the Ministry of Law and Justice to take it up on priority and submit action 

taken report on monthly basis as already asked for. 

(2) The language and formatting of the Parliament (Prevention of 
, . 

Disqualification) Act, 1959 is very complex and difficult to comprehend. 

Durin·g ~he evidence of th_e Unio_n Ministries, the Committee observed · 

t~at most of the Ministries/Departments were not very clear about the 
•' 

. provisions of the A<:;t. On a number of occasions, divergent views are 

taken ·by the Legislative Department arid Depart_ment of ·Legal Affai'~s on ' 
' , , 

· the same.issue. Therefore, provisions of the 1959 Act is required .fo be 
, , , 

simplified .by the Ministry of Law and Justice in ·order to· make it 

comprehensible to all concerned. 

' ·(3} The Parliament (Prevention of. Disqualification) Act, 1959 

predominantly. takes into consideration pecuniary aspect .relating to 
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"office of profit" to determine and identify, if any office would be 

considered as an "Office of Profit" under the Government so as _to 
. . 

incur disqualification of nominated MPs. Other than that no specific 

criteria for prevention _of .disqualification has been specifically spelt 

out in sec"tion 3 of the 1959 Ac~. The criteria followed by Joint 

Committee on Offices .of Profit need to be suitably incorporated in the 

Act .of 1959 to_ avoid .any possible legat imp~ications on this account. 

Th.e JPC Report referred to-in Para 1.18 above have also recommended 

accordingly. The Ministry of Law and ·Justice may submit an Action 

Taken Report within a month. 
\ 

(4) tn certain cases there appears to be apparent conflict between the 
• j • ' ' • 

Parliament ( Prevention of Disqualiffoation) Act 1959 and certain other 

statutes which provide for nomination/election of MPs in organisations 

setu-p thereunder. As already indicated in Para 1.22, the Committee . . 
had recommended for insertio-n of an express provision in the Act in 

. . . 
their Eight report (15th Lok Sabha).The Ministry"~f Law and Justice are 

yetto take actio11 in this regard. The Committee directs the Ministry to 

expedite the same and report action taken to the Committee within . . . . . . 
· three months positive·ly. 

(5) Presently, MPs are involved in implementation of various flagship . . . 
Schemes"tProgrammes. like Swachh Bharat Mission, Smart City 

Mission, Deen Da.yal Upadhyay-Gramin Kaush,;ilya Yojna etc. and other. 

programmes. There may be cases, where MPs responsibilities and role 

in . implementation of these. Programme$/ Schemes ~re not strictly 

advisory in nature. Considering i_mportance ~f involvement of public 

representatives in review and_ monitoring of t~ese scheme; the 
.. - . ~ - . . " . . - . . . .. --- .. . ~ - . 

Committee feel that such nominations should be saved from im;urring 
-------·· ·- --- - --·- -·· ·-·-·-· ··-·. 

disquaHfication. However, care should be taken by the Executive to 
--·---·-··ensure that the nature- ot duties to ·.be~p~rt;;~~~d- by. the-MPi·:~ilcf the 

' ~ • I 

allowances admissible· to. them, if any, are in accordance with the 

existing provisions of the Act. The· Committee' re~ommends th.at the 
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Ministry of Law and Justice issue suitable advisory to the 

Central/State Governments in this connection. 

(6) While so many amendments have been carried out in the Act,., no 

efforts were apparently made to remove/delete the obsolete/irrelevant 

provisions. Some such provisions still existing in the Act are as follo'I..Ns: 

(i) Section 4 of the Parliament (Prevention of Disqualification) Act, 1 959 

is no longer relevant for the reasons given in Para 1.29{7}{i) above. 

(ii) As per the submissions made to the Committee, many Bodies 

mentioned in the Schedule to Parliament (Prevention of Disqualificatfon) 

Act, 1959 have ceased to exist but are still being reflected in the 

Schedule. Some such entities reported by the concerned 

Ministries/Departments are mentioned in Para 1.29(7)(ii) of the Report. 

(iii) Some Bodies included in the Schedule have been reportedly 

merged to form new entities. Some such examples are given in Para 

1.29(7)(iii) above. 

(iv) The committee was also apprised that there are some Bodies 

/Committees/ Corporations listed in the Schedule of the Act of 1959, but 

never had Members of Parliament nominated/appointed. Some such 

examples have been given in Para 1.29{7){vi} above. 

(v) The Part I of the Schedule to the Act of 1959 includes several PSUs, 

examples _of which are given in Para 1.29(7)(iv) above. The Act provides 

for disqualification specifically for the holders of the post of Chairman 

in the Bodies listed in this Schedule thereby implying that the Members 

nominated in the PSU's Boards would not attract disqualification. This is 

not in conformity with the OPE guidelines as reprocluced in 

Para.1.29(7}(iv) above. The Government's decision on the issue is very 

clear that "Members of Parliament should not be appointed to Boards of 

Directors". 
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The Ministry of Law and Justice need to take into account the ;above 

obsolete entries in the Act for appropriate amendment in a time bound 

manner. They may also take a vjew in consultation with the cone emed 

authorities regarding the relevance of OPE guidelines to State/UT PSU 

Boards. The Committee, however feel that the rationale behind the said 

DPE guidelines should hold good for State/UT, PSUs also in so "far as 

appointment of MPs in the Boards of such PSUs is concerned. 

(vi) During the course of review the Committee also noted that coming 

up of new Bodies or winding up/closing of existing ones having 

Members of Parliament nominated in different capacities is a regular 

feature. Therefore, no list of such bodies can be treated as final/static or 

all inclusive. The need therefore, is to have a proper reporting 

·. mechanism which may enable the Committee as well as the Nodal 

authorities in Government to have an updated position of all such 

entities where MPs are involved or proposed to be engaged. The 

Committee feel that appropriate application of 'e-governance' shou Id be 

considered by the Ministry of Parliament Affairs so as to have the 

position updated on real time basis or at quarterly intervals whatever is 

feasible, available on the Ministry's Dashboard for use by all concerned. 

NEW DELHI: 
07 August, 2018 
16 Sravana, 1940(Saka) 

KALRAJ MISHRA 
Chairperson, 

Joint Committee on Offices of Profit 
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THE PARLIAMENT (PREVENTION OF DISQUALIFICATIO"NJ ACT, 1959 
(10 OF 1959) 

[ 4th April, 1959. J 
An Act to declare that certain offices of profit under the Government shall not disqualify the 

holders thereof for being chosen as, or for being, members of Parliament. 

BE it enacted by Parlia111ent in the Tenth Year ofthe_Republic ofindia as follows:-

1. Short title.-This Act may be called the Parliament (Prevention of Disqualification) 
Act, 195.9. 

2. De:finitions.-In this Act, unless the context otherwise requires,-
-\ ' 

. ( a)''"compensatory allovyance" means .any sum of money payable to the holder of an office by 
way of daily allowance [such allowance not exceeding the amount of daily allowance to which a 
member of Parliament is entitled under l[the Salary, Allowances and Pension of Members of 
Parliament Act, 1954 (30 of 1954)]], . any · conveyance allowance, house rent 
allowance or travelling allowance for the purpose of enabling him to recoup any expenditure 
incurred by him in performing the functions, <if that office; 

(b) "stahttory body" means any corporation, i::or'nmittee, commission, council, board or other 
body of persons, whether incorporated or not, established by or under any law for the time being 
in force; 

(c) "i'-1on-statutory body" means any body of persons· other than a statutory body. 

3. Certain offices of profit not to disquaiify.-It is hereby declared that,.none of the following 
offices, in so far as it is an office of profit under the Government of India or the Goverrunent of any 
State, shall disqualify the holder thereof for being chosen as, or for being, a member of Parli.ament, 
namely,-

(a) any office held by a Minister, Ministei· of State or Deputy Minister for the Union or for 
. any State, whether ex officio or by name; 

2 [(aa) the office of a Leader of the Opposition irt Parliament;] 
3[(ab) the office of peputy Chairman, Planning Commission;] 

:[(czc) the office of 5[each leader and deputy leader] of a recognised party and 
recognised group in either House of Parliament;] . 

. . 
6[(ad) the office of the Chairperson of the National A_dvisory CouncH constituted by the 

Government of India in the Cabinet Secretariat vide Order No. 631/2/1/2004-Cab., dated the 
31st May, 2004;] 

(b) the office of Chief Whip, Deputy Chief Whip or Whip in Parliament or of a Parliamentary 
Secretary; 

I. Subs. by Act 54· of 1993, s. 2, for certain words (w.e.f. 27-8-1993). 
2. Ins. by Act 33 of 1977, s. 12 (w.e.f. 1-11-1977). 
3. Ins. by Act 54 of 1993, s. 3 (w.e.f. 19-7-1993). 
4. Ins. by Act 5 of1999, s. 5. 
5. Subs. by Act 18 of 2000, s. 5, for certain words (w.e.f. 7-6-2000). 
6. Ins. by Act 31 of2006, s .. 2 (w.e.f. 18-8-2006). 



1[(ba) the office of chairperson of-

(i) the National Commission for Minorities constituted under section 3 of the Nation al 
Commission for Minorities Act, 1992 (19 of 1992); 

2[(ii) the National Commi_ssion for the Scheduled Castes constituted under clause (I) of . 
article 338 of the Constitution; 

(iia) the National Commission for the Scheduled Tribes constituted under clause (1) of 
article 338A of the Constitution;] 

(iiz) the National Commission for women constituted under section 3 of the National 
Commission for Women Act, 1990 (20 of 1990);] 

ec) the office of a member of any force raised or maintained under the National Cadet Corps 
Act, i948 (31 of 1948), the Territorial Army Act, 1948 (56 of 1948), or the Reserve and Auxiliary 

. I 

Air Forces Act, 1952 (62 of 1952); 

(d) the office of a member of a Home Guard constituted under any law for the time beingi11 
force in any State; 

(e) the office of sheriff in the city of Bombay, Calcutta or Madras; 

(f) the office of chainnan or member of the syndicate, senate, executive committee, council or 
court of a university or any other body connected with a university; 

(g) the office of a member of any delegation or mission sent outside India by the Government 
-t:or any special purpose; 

(h) the office of chairman or member of a committee (whether consisting of one or-more 
members), set up_ temporarily for the purpose of advising the Government or any other authority 
in respect of any matter of public importance or for the purpose of making an inquiry into, or 
collectir}g statistics in respect of, any such matter, if the holder of such office is not entitled to any 
remuneration other than compensatory allowance; 

3((i) the office of chairman, director or member of any statutory or non-statutory body other 
than any such body as is referred to in clause (h ), if the· holder of such office is not entitled to any 

. remuneration. other than compensatory allowance, but excluding (i) the office of chairman of any 
statutory or non-statutory body specified in Part I of the Schedule, (ii) the office of chairman or 
secretary of any statutory or non-statutory body specifi_e,d in. Part II of the Schedule;] 

, (J) the office of village revenue officer, whether called a lambardar,. malguzar, patel 
deshmukh or by any other name, whose duty _is to c.ollect land revenue and who is remunerated by 
a sha;e of, or commission on, ·the ~mount 0f land revenue collected by him, b~1t_ who does not 
discharge any police functions, · 

4 
[(k) the office of ChainNan; Deputy Chainn~, Secretary or Member (by whate~er 

name called) in any statutory or non:.statutory bqdy specified in the Table; 

1. Ins. by Act 54 of 1993, s .. 3 (w.e.f. 27-8-1993). 
2. Subs. by Act28 of2013, s, 2 (w.e.f.19-2-2014) . 

. 3. Subs. by Act 54 of 1993, s. 3, for clause (i} (w.e.f. 19-7-1993). 
·4. Ins. by Act 31 of 2006, s. 12 (w,e'._f: 4-4-1959). 

/ 



(l) the office of Chairman or Trustee (by whatever name called) of any Trust, whether public or 
private, not being a body specified in the Schedule; 

-
(m) the office of Chairman, President, Vice-President or Principal Secretary or. 

Secretary of the Governing Body of any society registered under the Societies Registration 
Act, 1860 (21 of 1860) or under any other law retating to registration of societies, not being a 

' body specified in the Schedule.] 
1[Explanation l].-For the purposes of this section, the office of 2[Chairman, Deputy Chair~an or 

Secretary] shall include every office of that.description by whatever name c~lled. 
3[Explanation 2.-In clause (aa), the expression "Leader of the Opposition" shall ha;e the 

meaning assigned to it in the Salary and Allowances of Leaders of Opposition in Parliament 
~ . 

Act, 1977 (33 00977).] 
4[Explanation 3.-In clause (ac), the expressions "recognised party" and ''recognised group" shall 

have the meanings assigned. to them in the Leaders and Chief Whips of Recognised Parties and . 
Groups in Parliament (Facilities) Act, 1998 (5 of 1999).] 

4. Temporary suspension of disqualification in certain cases.-If a person being a member of 
Parliament who immediately before the commencement of this Act heid an office of profit declared 
by any la~ repealed by this Act not to disqualify the holder thereof for being such member, becomes 
so disqualified by reason of any of the provisions contained in this Act, such office shall not,' if held 
by such person. for any period not extending beyond a period of six months from the commencement 
of this Act disqualify him for being a member of Parliament. 

5. Repeals.-The Parliament (Prevention of Disqualification) Act, 1950 (19 of 1950), the 
Parliament Prevention of Disqualification Act, 1951 (6.8 of 1951), the Prevention of Disqualification 
Act, 1953 (1 of 1954), and any provision in any other enactment which is inconsistent with this Act 
are hereby repealed. 

1. Explanation numbered as Explanation l thereof by Act 33 of 1977, s. 12 (w.e.f.l-11-1977). 
2. Subs. by Act 54 of 1993, s. 3, for certain words (w.e.f. 27-8-1993). 
3. Ins. by Act 33 of1977, s. 12 (w.e.f. 1-11-1977). · 
4. Ins. by Act5 of 1999, s. 5. 
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THESCHEDULE 

[See section 3(i)] 

PART I 

BODIES UNDER THE CEN'.[RAL GOVERNMENT 

Air-India International Corporation established under section 3 of the Air Corporation.s 
Act, 1953 (27 of 1953). 

Air Transport Council constituted under section 30 of the Air Corporations 
Act, 1953 (27 of 1953). 

Boar4 of Directors ofth.e Export.Risks Insurance Corporation 1* * * .I,imited. 

Boarct"ofDirectors of the H;eavy Electrical 1* * * Limited. 

Board of Directors of the Hindustan Cables 1* * * Limited. 

Board of Directors of the Hindustan Insecticides 1* * * Li~ited. 

Board ofDirectors of the Hindustan Machine Tools 1* * * Limited. 

Board of Directors of the-Hindustan Shipyard Limited. 

Board' of Directors of the 2[Hindustan Chemicals and Fertilizers Limited]. 

Board of Directors of the National Coal Development Corporation (Private) Limited. 

Board of Directors of the National 3[Industrial] Development Corporation 1* * * Limited. 

Board of Directors of the National Instruments 1* * * Limited . 

. Board of Directors ofthe National Small Industries Corporation 1* **Limited. 

Board of Directors of the Neyveli Lignite Corporation (PriVc.te) Limited. 

Board of Directors of the Sindri Fertilizers and Chemicals 1* * * Limited. 

Board of Directors of the State Trarj.ing Corporation oflndia 1* * * Limited. 

Central Warehousing Corporation established under section 17 of the Agricultural Produce 
(Development and Warehousing) Corporations Act, 1956 (28 of 1956). 

Coal Board established under section 4 of the Coal Mines {Conservation and ·Safety) 
Act, 1952 (12 of1952). 

Coal MiI).es Laboux Housing Board constituted under section 6 of the Coal Mines Labour Welfare · · 
Fund Act, 1947 (32 of 1947). · 

Commissioners for the Port of Calcutta. 

Committee for the allotment ofland in the township of Gandhidham. 

Company Law Advisory Commission constititted under section 410 of the Companies 
Act, 1956 (1 of 1956). 

!. The brackets and word "(Private)" omitted by Act 58 ofl960, s. 3 and the Second Schedule. 
2. Subs. by Act 58 of 1960, s.3 and the Secorid Schedule, for "Nangal Fertilizers and Chemicals (Private) 

Limited". 
3. Ins. bys. 3 and the Second Schedule, ibid. 
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Cotton Textiles Fund Committee constituted under the Textile Funds 
Ordinance, 1944 (Ord. 34 of 1944). 

Dock Labour Board, Bombay, established under the Bombay Dock Workers (Regulation 
of Employment) Scheme, 1956, made under the Dock Workers (Regulation of Employment) 
Act, 1948 (9 of 1948). 

Dock Labour Board, Calcutta, established under the Calcutta Dock Workers· (Regulation of 
Employment) Scheme, 1956, ~ade under the Dock 'vVorkers (Regulation of Employment) Act, 1.948 
(9 of 1948). · 

Dock Labour Board, Madras, established under the Madras Dock Workers (Regulation 
of Empjoyment) Scheme, 1956, made under the Dock Workers (Regulation of Employment) 
Act, 1948 (9 of 1948). 

- ! 
Forward Markets Commission established under section 3 of the Forward Contracts (Regulation) 

Act, 1952 (74 of 1952). 

Indian Airlines Corporation established under section 3 of the Air Corporations 
Act, 1953 (27 of 1953). 

Industrial Finance Corporation of India established under section 3 of the Industrial Finance 
Corporation Act, 1948 (15 of1948). 

Licensing Committee constituted under Rule 10 of the Registration and Licensing 
of Industrial Undertakings Rules, 1952, made under the Industries (Development and 
Regulation) Act, 1951 (65 of 1951). 

Mining Boards constituted under section 12 of the Mines Act, 1952 (35 of 1952). 

National Co-operative Development and Warehpusing Board established ·under section 3 of the 
Agri_cultura! Produce (Development and Warehousing) Corporations Act, 1956 (28 of 1956). 

. 
Rehabilitation Finance Administration constituted under section 3 of the Rehabilitation Finance 

Administration Act, 1948 (12 of 1948) . 

. Tariff Commission established under section 3 of the Tariff Commission Act, 1951 (50 of 1951). 

Trustees of the Port of Bombay._ 

· Trustees of the Port of Madras. 

Trustees or Commissioners of any major Port as defined m the Indian ·Ports · 
Act, 1908 (15 of 1908), other than the Port 6f Calcutta, Bombay or Madras. 

BODIES UNDER STATE GOVERNMENTS 

Andhra Pr.adesh 

Agricultural Improvement Fund Committee constituted under section 3 of the Hyderabad 
Agricultural Improvement Act, 1952. 

Co-operative Agricultural and Marketing Development Fund Committee. 

Livestock Purchasing Committee. 
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Assam 

· Adhi Conciliation Boards constituted under section 2A of the Assam Adhiars Protection 

and Regulation Act, 1948. 

Assam Evacuee Property Management Committee constituted under section 12 of the Assarn 

Evacuee Property Act, 1951. 

Assam Text Book Committee. 

Bihar 

Mining Board for Coal Mines. 

Text Book and Education Literature Committee. 

\ 
Bombay 

Allocation Committee (Allcipathic) under the Employees' State Inslirance Schertie. 

Allocation Committee (Ayurvedic) under the Employees' .State Insurance Scheme. 

Board to conduct over-all supervision of the business · and affairs of the Narsinggiriji Mills, 
Sholapur. 

' . 
· Bombay Housing Board constituted under section 3 of the Bombay Housing Board Act, 1948. 

Bombay State Electricity Board constituted under section 5 of the Electricity (Supply) 

Act, 19.48 (54 of 1948). 

Bombay State Electricity Consl1!tative Council constituted under section 16 _of the Electricity 

(Supply) Act, 1948 (54 of 1948). 

Medical Service Committee under the Employees' State Insurance Scheme. 

Pharmaceutical Committee under the Employees' State Insurance Scheme. 

Regional Transport Authority for Ahrnedabaci, Aurangabad, Bombay, Nagpur, Poona, Rajko1 

and Thana constituted under section 44 of the* Motor Vehicles Act, 1939 (4 of 1939). 

Saurashtra Housing Board constituted under section 3 of the Saurashtra Housing Board Act, 1954. 

State Transport-. Authority · constituted under · section 44 of the* Motor Vehicles 

Act, 1939 (4 of 1939). 

Vidarbha Housing Board constituted under section 3 of the Madhya Pradesh Housing Act, 1950. 

Kerala 

Board of Examiners appointed under rule 8 of the Travancore-Cochin Boiler Attendants Rules, 

1954. 

Panel of Assessors constituted under rule 63 of the Travancore-Cochin Boiler Attendants Rules, 

1954. 

Panel of Assessors constituted under th~ Travancore-Cochin Economiser Rules, 1956. 

Madhya Pradesh 

Madhya Pradesh Housing Board constituted under section 3 of the Madhya Pradesh Housing 

Board Act, 1950. 

Mahakoshal Housing Board. 

*Now see the relevant provisions of the Motor \lehicles Act, ·19·ss (,59 of 1988): 

. . ~~  
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1[Tamil Nadi1] 

Committee to select Books for Study for S.S.L.C. Examination. 

Landing an~ Ship~ing Fees Committees for Minor Ports. 

Local Committee constituted under regulation lOA of the Employees' State Insurance (General) . 
Regulations, 1950. 

Madras Board of Transport. 
2[Tamil Nadu Electricity Board] 

1948 (54 of 1948) .. 
constit~1ted under section 5 of the Electricity (Supply) Act, 

- Madras State Electricity Consultative Council constituted under section 16 · of the 
Electricity (S~pply) Act, 1948 (54 of 1948). 

' 
Port Conservapcy Boards. 

Port Trust Boards of Minor Ports. 

State Boarci of Communications. 

Text Books Committee. 
3 [Ka;nataka] 

Board of Management, Mysore Iron and Steel Works, Bhadravathi. 

Board of Management ofindustrial Concerns. -

Orissa 

Appeal Committee under the Board of Secondary Education. 

Orissa Board of Communications and Transport. 

Regionc1l Transport Authority constituted under section 44 of the *Motor Vehicles 
Act, 1939 (4 of1939). 

State Transport Authority constituted under section 44 ofthe *Motor Vehicles 
Act, 1939 (4 of 1939). 

Punjab 

Ptm_iab State National Workers (Relief and Rehabilitation) Board. 

Rajas than 

· City Improvement Trust, Kota constituted under the City ofKota Improvement Act, 1946. 

Excise Appellate Board, Ajmer. 

Rajasthan State Electricity Board constituted under section 5 · of the Electricity (Supply) 
Act, 1948 (54 of 1948) . 

. Urban Improvement B_oard, Jaipur. 

L Subs. by the Madras State (Alteration of Name) (Adaptation of Laws on Union Subjects) Order, 1970, for 
"Madras" (w.e.f. 14-1-1969). 

2. Subs. ibid, for "Madras State Electricity Board". 
3. Subs. by the Mysore State (Alteration of Name) (Adaptation of Laws on Union Subjects) Order, 1974, for 
"Mys·ore"(w.e.£1-11-1973). 
*Now see the relevant provisio~1s of the Motor Vehicles Act, 1988 (59 ofl988). 



Uttar Pradesh 

Government Cement Factory Board. 

Local Committees for Agra, Kanpur, Lucknow and Saharanpur appointed under section 25 of th.e 
Employees' State Insurance Act, 1948 (34 of 1948). · 

Sub-Committee to select books-for Educational Expansion Department. 

U.P. Sugar and Power Alcohol and Labour Housing Board constituted under section 10 of the 
U.P. Sugar and Power Alcohol Industries Labour Welfare and Development Fund Act,· 1950. 

West Bengal 

Licensing. Board constituted under the regulations made under rule 45 of the Indian Electricity 
\ 

Rules, 1956. · 
\ 

West Bengal Housing Board constituted under the West Bengal Development Corporation 
Act, 1954. 

BODIES IN UNION TERRITORIES 

Delhi Development Authority constituted under section 3 of the Delhi Development 
Act, 1957 (61.of 1957). 

Delhi Electricity Power Control Board constituted under section 5 of the Bombay Electricity 
(Special Powers) Act, 1946, as applied to Delhi. 

Delhi State Electricity Council constituted under section 16 of the Electricity (Supply) 
Act, 1948 (54 of 1948). 

PART II 

BODIES UNDER Tf-IE CENTRAL GOVERNMENT 

Advisory Committee for the Afr-India International Corporation·appointed under section 41 of the 
Air Corporations Act, 1953 (27 of 1953). 

Advisory Committee for the Indian Airlines Corporation appointed under. section 41 of the Air 
Corporation·s Act, 1953 (27 of 1_953). · 

Central Silk Board constituted under section 4 ofth~ Central Silk B·oard Act, 1948 (61 of 1948). 

Coffee Board constituted under section 4 of the Coffee Act, 1942 (7 of 1942). 

Coir Board constituted under.section 4 of the Coir Industry Act, 1953 (45 of 1953). 
. . 

Development Council for Acids and Ferti1izers established under section 6 of the Industries 
(Development and Regulation) Act, 1951 (65 of 1951). 

Development Council for Alkalis and Allied Industries established under section 6 of the 
Industries (Development ru1d Regulation) Act, 1951·(65 of 1951). 

Development Council for Bicycles established 1.fo.der section 6 of the Industries (Development 
and Regulation) Act, 1951 (65 of 1951) 

Development Council for Drugs, Dyes and Intennediates established under section 6 ofthe 
Industries (Development and Regulation) Act, 1951 (65 of1951). 

Development Council for Food Processing Industries established under section 6 of the 
Industries (Development and Regulation) Act, 19_51 (65 of1951). 



Development Council for Heavy Electrical Engineering Industries established under section 6 c:,f 
the Industries (Development and Regulation) Act, 1951 (65 of 1951). 

Development Council for Internal Combustion Engines and Power Driven Pumps estab[ishe d 
under section 6 of the Industries (Development and Regulation) Act, 1951 (65 of 1951). 

Development Council for Light Electrical Engineering Industries established under section 6 of 
the Industries (Development and Regulation) Act, 1951 (65 of 1951). 

Development Council for Machine Tools established under section 6 of the Industries 
(Development and Regulation) Act, 1951 (65 of 1951). 

Development Council for Non-ferrous Metals including alloys established under section 6 of th.e 
Industries\ (Development and Regulation) Act, 1951 (65 of 1951). 

Development Council for Oil 0 based and Plastic Industries established under section 6 of th.e 
Industries (Development and R~gulation) Act, 1951 (65 of 1951). 

Development Council for Sugar Industry established under section 6 of the Industries 
(Development and Regulation) Act, 1951 (65 of 1951). 

Development Council for Textiles made of artificial Silk including artificial Silk Yarn established 
under section 6 of the Industries (Developme~t and Regulation) Act, 1951 (65 of 1951). 

Development Council for Textiles made of Wool; including woollen yarn, hosiery, carpets 
and druggets established under section 6 of the Industries (Development and. Regulation) 
Act, 1951 (65 of 1951). 

Durgah Committee, Ajmer, constituted under section 4 of the Durgah Khawaja Saheb 
Act, 1955 (36 of 1955). 

Indian Central Arecanut Committee. 

Indian Central Coconut Committee constituted under se·ction 4 of the Indian Coconut 
Committee Act, 1944 (lO of 1944 ). 

Indian Cenfral Cotton Committee constituted under section 4 of the Indian Cotton Cess 
Act, 1923 (14 of 1923). 

Indian Central Jute Committee. 

Indian Central Oilseeds Committee constituted under section 4 of the Indian Oilseeds Committee 
Act, 1946 (9 of 1946). 

Indian Central Sugarcane Committee. 

Indian Central Tobacco Committee. 

Indian Lac Cess Committee constituted under section 4 of the Indian- Lac Cess 
· Act, 1930 (24 of 1930). 

Rubber Boa.rd constituted under section 4 of the Rubber Act, 1947 (24 of 1947). 

Tea Board constituted under section 4 of the Tea Act, 1953 (29 of 1953). 
'-• -· 

BODIES UNDER STATE GOVERNMENTS 

Andhra Pradesh 

Market Committee constituted under section 4 of the Hyderabad Agricultural Market Act No. II 
of 1339F. 

Market Committee constituted under section 4A of the· Madras Commercial Crops Markets 
Act, 1933. 
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Bihar State Board ofReligiqus Trusts_ 

Bihar Subai Majlis Awqaf. 

Bihar 

Bodh Gaya Temple Advisory Committee constituted under section 15 of the Bodh Gaya Temple 
Act, 1949. 

Body Gaya Temple Management Committee constituted under section 3 of the Bodh ·Gay a 
Temple Act, 1949. 

Kerala 

Administration Committee for Coir Purchase Scheme. 
I • 

\ 
Malabar Market Committee constituted under section 4A of the Madras Commercial Crops 

Markets Act, 1933. 

Tapioca Market Expansion Board. 
1 [Tamil Nadu] 

Area Committee for Hindu Religious and Charitable Endowments constituted under section 12 
of the Madras Hindu Religious and Charitable Endowments Act, 1951. 

Madras State WakfBoard constituted under section 9 of the Wakf Act, 1954 (29 of19.54). 

Punjab 

State Marketing Board constituted under section 3 of the Patiala Agricultural Produce Markets 
Act, 2004. 

* 

S.No. Name of body 

(1) (2) 

* 
3[TABLE 

[See section 3(k)] 

* * 

1. The Tripura Khadi and Village Industries Board, a body constituted under the Tripura Khadi and 
Village Industries Act, 1966. _ 

2. The Ut_tar Pradesh Development Council. 

3. The Irrigation and Flood Control Commission, Uttar Pradesh. 

4. The Indian Statistical Institute, Calcutta . 

. 5. The West Bengal Handicrafts Development Corporation Limited. · 

6. The West Bengal Small Industries Development C_orporation Limited. 

1. Subs. by the Madras State (Alteration of Nm:ie) (Adaptation of Laws on Union Subjects) Order, 1970, for 
"Madras" (w.e.£ 14-1-1969). · 

2. Part Ill omitted by Act 54 of1993, s. 4 (w.e.f. 19-7-19'93)'. 

3. Ins. by Act 31 of 2006, s. 3 ( w.e.£ 4-4-1959). 



(1) (2) 

7. The West Bengal Industrial Development Corporation Limited. 

8. The Sriniketan Santiniketan Development Authority, a body constituted under the West Bengal 
Town and Country (Planning and Development) Act, 1979 (West Bengal Act No. 13 of 1979). 

9. The Haldia Development Authority, a body constituted under the West Bengal Town and Country 
(Planning and Development) Act, 1979 (West Bengal Act No. 13 of 1979). 

10. The West Bengal Minorities Develo.pment and Finance Corporation, a body constituted under the 
West Bengal Minorities Development and Finance Corporation Act, 1995. 

11. The Hooghly River Bridge Commissioners, constituted under , the Hooghly River Bridge 
~ ' 

Act, 1~69 (West Bengal Act No,. 36 of 1969). 

12. The Board of Wakf, West Bengal, a body constituted under the Wakf Act, 1995 (43 of 1995). 

13. The State Fisheries Development Corporation Limited, West Bengal. 

14. The West Bengal State Haj Committee, qonstituted under the Haj Committee 
Act, 2002 (35 of2002). 

15. The Asansol Durgapur Development Authority, West Bengal, a body constituted under the , 
West Bengal Town and Country (Planning and Development) Act, 1979 (West Bengal 
Act No. 13' of 1979). 

' ' 

16. The West Bengal Pharmaceutical and Phytochemical Development Corporation Limited. 

17. The West Bengal Handloom and Powerloom Development Corporation Limited. 

18. The West Bengal Khadi anct'Village Industry Board. 

19. The Society for Self-employment for Urban Youth, a society registered under the West Bengal 
Societies Registration Act, 1961 (West Bengal Act No. 26 of 1961). 

20. The Tirumala Tirupathi Devasthanams Board. 

21. The Agrict1ltural and Processed Food J>roducts Export Development Authority, an authority 
constituted under section 4 of the Agricultural and Processed Food Products Expo1i Development 
Authority ·Act, 1985 (2 of 1986). 

22. The National Agr\cultural Co-operative Marketing Federation oflndia Limited (NAFED). 

23. The Indian Fanner Fertilizers Co-operative Limited (IFFCO). 

24. The Krishak Bharati' Co-operat_ive Limited (KRJBHCO). 

25. The National Co-operative Consumers Federation ofindia Limited (NCCF). 
I 

26. The Auroville Foundation established under sub-section (]) of s~ction 10 of the Auroville 
Foundation Ac~, 1988 (54 of 1988). 

27. The National Commission of Enterprises in the Unorganised Sector. 

28. The Planning Board (Asiatic Society) established under sub-section (]) of section 8 of the Asiatic 
Society Act, 1984 (5 of 1984). 

29. The Delhi Rural Development Board. · 

30. The Maulana Azad Education Foundation. . , 



(1) (2) 

31. The Indira Gandhi National Centre for the Arts. 

34-. The Dr. Ambedkar Foundation. 

33. The Bihar State Board of Religious Trust, a body constituted under the Bihar Hindu Religious 
Trust Act, 1950 (Bihar Act No. I of 1951). ' 

34. The Research and Infonnation System for the Non-Aligned and Other Developing Countries. 

35. The Indian Institute of Psychometry. 

36. The Uttar Pradesh Film Development Council. 

37. The DJttar Pradesh Provi:ncial Co-operative Federation. 

38. The Uttar Pradesh Co-oper<jl.tive Federation Limited. 

39. The National Co-operative Union ofindia. 

40. The Uttar Pradesh Krishi and Gram Vikas Bank. 

41. The Uttar Pradesh Co-operative Bank Limited. 

42. The Indian Council for Cultural Relations. 

43. The Board of Control - A.N. Sinha Institute of Social Studies, Patna. 

44. All India Council for Sports. 

45. The Howrah Improvement Trust. 

46. The Dalit Sena, 12, Janpath, New Delhi. 

47. The Soda] Justice Trust, 12, Janpath, New Delhi. 

48. The Bahujan Foundation (Charitable Trust), Lucknow, Utiar Pradesh. 

49. The Bahujan Prerna Charitable Tr:ust, Delhi. 

50. The Central WakfCouncil, established under section 9 ofthe Wakf.Act, 1995 (43 of 1995). 

~l. The Nehru Memorial Museum and Library (NMML). 

52. The Jalianwala Bagh Memorial Trust. 

53 .. The Haj Committee of -India constituted under section 3 of the Haj Committee 
Act, 2002 (35 of2002). 

54. The Mallickghat Phoolbazar J:'arichalan Committee. 

55. The We~t B~~ga.l Fis.i1eries Corporation Limited.] 
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PART JI 

CONCLUSIONS AND RECOMMENDATIONS 

The terms of reference of the Joint Committee to examine the constitutional and legal 
position· relating· to office of profit as per the motion adopted in Lok Sabha on 17.8.2006 and 
concwrred in by RajJa Sabha on 18.~.2006 are as follows :--: 

\ 
(i) to examine, in the context; of settled interpretation of the. expression "office of 

profit" in Article 102 of the Constitution and the underlying constitutional principles 
therein, and to S\Jggest a comprehensive definition of "office of profit";. · 

(ii) to recommend in relation. to "office of profit", the evolution of generic and 
comprehensive criteria which are just, fair and reasonable and can be applied to a\l 
States and Union Territories; 

(iii) to examine the feasibility· of adoption of system of law relating to prevention of 
disqualification of t;\embers of Parliament as existing in the United Kingdom and 
considere.d by the Constitution (Forty-Second Amendment) Act, 1976; and 

(iv) to examine any other matter incidental to the above. 

2. Basel on the material placed/evidence tendered before them the Committee have made, 
analysis of each of the above terms of reference. Some of the views/ideas being discussed in the 
succeeding paragraphs may not strictly be under the terms· of reference (i) to (iii) above·, but 
all the same are germane in so far as understanding the issues in right perspective is concerned 
and are incidental to the t.erms of reference of the JPC. ' 

(1) .Need for definitipn and its feasibility 

3. The .constitutional experts including the Attorney General of India were of the opinion· 
that while a definition of 'office of profit' was a theoretical poss1bility, its application, encompassing 
the entire gamut on the issues involved, tci have the·desired results would be very difficult in. 
terms of interpretation of the -words/phrases/clauses contained in it which would result {n 
numerous court cases. Therefore, majority of them were not in favour of evolving any definition: 
According to the Ministry of Law &. Justice (Legis_lative Depart.ment), the Attorney General of 
India had . opined against laying down any particular criteria defining office of profit as the 
judgments of the Courts were enough guid~lines to determine whether a particular office was 
an office of profit er. not· and a workable definition did not appear to be feasible. -

4. The Minist.ry of Law & Justice (Legislative Department) were also of the opinion that 
evolving of common criteria would open flood gates of .disputes because the determination of the 
fact as to whether the holder or ~ny particular office other than the office of profit would fall 
within the guidelini::s or principles, itself would be a point of dispute or form part of that dispute. 
Moreover, there would be an increase in the reference under Article 103 of the Constitution 



virtually leading to an ·enormous rise .in the election petitions to be decided by the Presiden t and 
Election Commission. · · 

5. Many of the States were also against any uniform definition, although on different grounds 
altogether. They had apprehensions that it might go against the federal.structure of the Constilution. 
thus curtailing their legislative powers and in the process undermining their authority. Some of 
them were of the opinion that the definition might at best be illustrative only. Nevertheless a 
few States had endorsed the draft definition provided by the Ministry of Law 8: Justice, as 
according to them it was quite comprehensive although not exhaustive. 
~\ '. ' 

\ 6.)frhe Committee fee( that a precise definition is very necessary, primarily because 
wit:l:@.0f.kn0wfr1_g wh~t ~-~nstitutes an office of profit and what does not,· the. exercise of gi.v-in.g 
exemptions from holding any office of profit seems to be·a vacuous one. The_Co.mmittee do . . ·1- . : . . - . 
not, therefor(;),, agre.~. with the doubts expressed that it may lead to h_eayy_lit.ig9tion. On the· 
contr~ry it will lessen the risk of litigation. _The task must, therefore, be performed, however, 
difficult it ~ 9y be. -------··· 

7. ff the Parliament or any legislature feels that the definition covers an office that does 
riot really advance the .policy and purpose of the Constitµtfon, ad -/Joe legislation may be 
resorted· to for· removing the disqualification in advance or on discovery. 

8. As regards appr~hensions by the State Governments that enactment of law on definition 
might go against the spirit of federal structure of the country, the Committee would like to 
recall the views expressed by the Government of Tripura according to which while the power 
of the State legislatures to make laws. under article 191 should remain with the States, there 
was a need for amending the ConstituUon to bring about a comprehensive definHion of office 
of profit for uniform application. Taking the cue the Committee _feel that federalism has to 
survive through .some common den.ominator vis-a-vis the country as a whole. A pointer in 
this regard is the existing almost identical language and provision of Articles 102(1 )(a) and 
191(1)(a}. The States have the liberty to enact laws on creating exceptions for disqualification 
from offices of profit but not to define the term '.office of profit' itself, it is felt. Jn this 
regard the views expressed by a former Chief Justice of India are also perhaps worth mentioning 

. ac~ording to which in India, a unified judidary with the Supreme Court at the apex level 
ensures a uniform standard and meaning of the rule of law throughout the country. Hence, 
there would be no scope for conflicting interpretations of the meaning of 'office of profit' 
after evolution of a generic and comprehensive criteria emerging from it. 

9. On the other hand the fall out of not having a definition of office of profit is there 
to be seen.for al[ in whatever had happened in the year_ 2006 in the run up to the constitution· 

... ·-·-··-···of the Joint. Committee to examine. _the constitutional and legal position relating to office of 
·profit whkh need not perhaps ·he elaborated here.. . 

.· ··1Q.To summar:ise, the advantages of having a definition o.f the office of profit would friter-
alfa be as fo!lows:-

(i) it would impart clarity to a large. extent as to what is an office of profit and what 
is· not;. 

~ 

{ii) it wiH reduce the a'rbitrariness, in such appointments and GovernmeAts would be , . 
extremely circumspect; 

) 



14. Whether an office in order to be characterized as an office _of profit under the Government 
should satisfy these tests or whether any one or more of them might. be decisive of its true nature 
and even what weightage was to be assigned to each factor had been the subject matter of 
several cases decided by the Supreme Court. But no decision appeared to lay down concl usively 
the character of an office of profit under the Government although the court had no doubt 
determined in each case whether a particular office involved in the case before it was or was 
not an office of profit under the Government. 

15. A perusal of Parliament (Prevention of Disqualification) Act, 1959 and other State 
Governments Acts revealed that in grantin·g exemption from disqualification ~o specific criteria 
had been followed except for remuneration in few cases. The Committee noted that there were 
number of P?sts bearing the same name with same duties. But while some Boards/Corporations/ 
Bodies like F,ishery Boards, Haj · Committee etc. have been given exemptions in some States, 
similar bodies have not been given exemptions in other States. 

16. A pro-pensity of the Government has been seen, tie it the Union or the States, to include 
an ever increasing number of offices under the exemption list.. The Committee observe th.at the 
Constitution (Ninety First) Amendment Act, 2003 has placed a ceiling on Council of Ministers in 
the Union and the States [Articles 75(1A) and 164 (1A)) and prohibited members being disqualified 
on grounds of defection from holding any "remunerative political post" till they got re-elected 
(Article 361 B). Here the Committee would endorse the sentiments of a legal expert that the very. 
purpose of the amendment would be defeated if one were to liberally interpret the cone ept of 
"office of profit" so as to comprehend within 'its scope for giving e~emption to .a very large 
number of offices from disqualification under Articles 102 (1 )(a) and 191 ( 1) (a), circumventing the 
provisions of those Articles. 

17. Also according to this expert any definition of 'office o(profit' could be introduced only 
through an amendment of Article 366 of the Constitution, which defined the phrases and words 
used in various provisions of the Constitution. 

18. Again according to the-National Law School University, Bangalore some aspects viz. 
compulsion of coalition Governments both at Centre as well as in the States, various local 
factors/conditions which varied from State to State and private interests of legislators should be 
taken into account while evolving definition/generic criteria on office of profit. 

19. On the issue of principles, which were to be follo_wed in the matter of office of profit, 
a former Chief Justice was ats·o of the view that the. difficulty arose because of-·the ambiguity 
created by the latter part of sub-clause (a) of clause (1) of Art. 102-'other than an office 
declared by Parliament by _law not to disqualify its holder'. The provision while empowering the 
Parliament to create exceptions to the disqualification prescribed in the first part, did not specify 
the principle to be applied in creating exceptions to the general rule. That being so, .the principle 
governing the exercise of power by the Parliament" had- to be deduced on the basis of general 

· rules of interpretation, reading the- provision as a whole and bearing in mind the avowed object. 
Any. interpret;ation, which rendered the provision o'tiose by the second part neutralizing the first· 
part, had to be rejected. An interpretation, which empowered the Parliament to destroy the 
disqualification relating to a basic feature, had to be rejected. If the amending power of the 
Par.liament·under Art. 368 could not destroy a basic feature of the Constitution; it could _not be 
so done by a law enacted under Art. 102(1) (a), he opined. 
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{iii) the legislators can make an informed choice before accepting any office under the 
Government; 

(iv) chances of litigation would be reduced as (a) constitutional validity of the definition 
would not be in doubt as this would be largely based on the criteria evolved by 
the courts themselves through their various judgments, {b) arbitrariness would be 
vastly reduced in matter of appointments; 

{v) with overall discipline in the system number of such appointments would fall 
substantially which is a matter of concern presently; 

(vi) transparency t/lrough 
1

enactment of law would improve the public image of the 
legislators which is very important for representatives of the public. 

(ii) Gen,eric G:riteria and definition 

~i-he C;mmittee ;eel that the issue; relating to,uniform principles/common criteria and 
evolving a definition of 'office of profit' ansJ their application to _various States are inter-
linked and are no.t mutually exctu·sive. It is a.!-so felt that before deffning the term 'office of 
profit' it is essential to evolve the. principles and generic criteria. The definition would 
emerge from these criteria. While discussing this aspect the focus has to be on the following 
issues:-

(i) to identify the generic criteria/principles which could determine ~hat would constitute 
an office of profit and what would not; leading to its definition ; (ii) how this definition could 
be used uniformly; (iii) what criteria be employed for granting exemptions from disqualification; 
(iv) exploring the possibility of having one to one correspondence between the offices/posts 
at the Centre and in diffe_rent States for exemptions. 

12. There is general agreeme·nt over the fact that the office of profit disqualification sought 
to maintain two constitutional principles (i) the separation of ·power between the legislature and 
the executive and (ii) the prevention of the possibility of a conflict between duty and interest 
of an individual who had to perform the role of the legislator and a member of the executive. 

13. The essential feature of ·an 'office' is_ that it must exist independent of its holder. An 
important expression that occurres in· article 102(1 )(a) of the Constitution is 'under the 
Government'. The expression 'office of profit' occurres in various Articles ·viz. 18(3), 18(4), 
58(2), 66(4), 102(1}, 158(2) and 191(1). The expression has been used in different contexts in 
different Articles except for 102(1) and 191 {1) and nowhere it has been defined. The courts have 
enunciated [(in the Shivamurthy Swamy lnamdar etc.. Vs. Agadi Sanganna Andapa (1971 )· 3 sec 

. 870] certain broad criteria for determining whether a particular office co·uld be termed as· an 
office of profit under the Government for the purposes of Article 102(1)(a) and Article 191(1)(a) 
of the Constitution. These are as follows:-

(a) Whether. Government made the appointment; · 

(b) Whether Government had ·a right to remove or dismiss the holder of office; 

(c) Whether the Government paid the remuneration; 

(d) What were the functions of the holder of office; and. 
" ' . 

(e) Did the Government exercise any control over the performance of those functions. 



20_ The Committee agree with this view, in principle. 

21- Further some of the .experts had opined th·at the explanation to Clause 1 of, Art. 102, 
which exempted the Ministers from disqualification was relE;>vant as an aid to construction o f any 

· law thereunder. The National Law Sch.oat University, Bangalore were of the view that no definition 
was necessary an"d Parliament might by law include only such offices, which were ministerial in 
character but not in nomenclature. 

22_ This would perhaps mean that the categories of offices which would not be dee!T)ed 
to be offices of profit should be identified on the lines of exi5,ting provision of the Constitution. 

. ' 

'23 .. 4 legal expert stated that the power of exemption must have followed a rigorous procedure 
to ensure that it was not misused. Any appointment must be for the public interest, and under 
conditions of transparJrcy and accountability. He· proposed that:- · : · ,,' 

(a) the system be operated so th~t appointments were made only in' the publk interest; 
(o) the appointments be approved by the Caoinet; 
(c) A public statement needed to be made that such an appointment was in the public 

interest with an explanation (a)' giving the ·reasons for such an appointment; and 
(b) full disclosure of the perks and emoluments;· 

(d) The public statement must te simultaneously placed before the House concerned; · 
(e} The appointment was to be for the term of that Parliament; 
(f) All efforts should be made to make the appointments on a voluntary and pro .bona 

basis. 

24. Further., the Committee noted that there was a Joint Cory,mittee on Offices of Profit 
(JCOP) in Parliament, which was constituted at the beginning of each Lok Sabha. That Commit~ee 

. examined the composition and character of Government bodies from office of profit angle and 
made suitable rE;>commendations in the matter. The JCOP generally applied two tests in deciding 
whether a member of a body ought to have been exempted from disqualification i.e. (a) the 
emoluments and allowances attached to the members; and. {b) the nature and function of the 
body. If a member of a body got only compensatory allowance and the body exercised. merely 
an advisory function, then no disqualification would arise. But if the allowances given were more 
than compensatory allowance and/or the body exercised executive and financial powers and was 
in a position to wield influence and.patronage, then its membership would not be exempted from 
disqualification. Based on the recommendations of the JCOP, exemptions ·had been made by 
adding certain offices to the list from time to tim,e. There was, however, no such i.nechanisr)l iD 
place in any State legislature.'.i, the Committee noted. 

25. The Joint Commi~tee on Offices of ·Profit (JCOP) in their report (9th Report 7th LS) were 
of the view that if the real spirit of Articles 102 and 191 of the Const\tution was to be maintained 

· sacrosanct, the exemption enabling provision should have been kept within its bounds and 
restricted in its scope both in regard to th.e areas of operation and legislative competence .. 
Otherwise,, the object of the imposition of the· disqualifications as envisaged would become 
frustrated. In the wake of recommendations of the JCOP an exercise of inviting comments/views 
·Of the States on evolving common principles/criteria for unifor:m .application was undertaken by 
the Mirtistry of Law and Justtce. However, the Min1stry of Law and Justite apparently did not'· 
·pursue the matter due to lack of consensus among the States/UTs. 



26: As was found in the past, the current exercise undertaken by this Committee also received 
almost similar reactions from the various State Governments. While; some of the States were 
amenable to the idea of- evolving a common criteria based on certain principles which could be 
made applicable to a\l the States, albeit by bringing out constitutional amendment,. a lar_ge 
number of States were against any such move citing diverse needs· based on. cultural/socio· 
economic and political. ethos of each State/region. Here the compulsion of coalition. politics, 
which was very common at the prevailing time, was also a determining factor. Yet some of the 
States were in favour of having general guiqelines, which might be followed by them instead of 
fixed definition/common criteria for identifying offices of profit without any legal binding . .Mostly 
it was felt that there should be some guiding principles, which could be suggestive in nature for 
declaring a particular post, or office to be an office of profit bu~ it should be left open ultima.tely 
to. the legislat.ure to decide on the matter. One of the views given ·by Ministry of Law and Justice 

· (legislative Department), which found many takers, was that if at all the common criteria had 
to be evolved, that could be ehforced only through constitutional amendment.. Here the. State 
Governfoent of Nagaland had sounded a discordant note. According t~ them such uniform principles 
could be evolved by Parliament only for members of Parliament and not. for the members of the 
·State L,egislature as Parliament did n·ot have t~e legislative competency in view of provisions in 
article 19i (1) of the Constitution. Subsequently, however, on a specific query whether the 
Parliament had the c9mpetency under Article 368 to amend the article 191 (1}, the State 
Government of Nagaland stated that it was possible but hav1ng a uniform definition would be 

'--· . 
difficult. 

27. Again the Ministry of Law and Justice (Legislative Department) were of the opinion that· 
evolvirig common criteria would lead to several dispu.tes because the determination of the fact 
as to whether the holder of any particular office other than the office of profit would fall withi.n 
the guidelines or principles; would itself be a ·point of dispute or form part of that dispute. 
Moreover, ·there would be· an increase in the numb~r of references under Article 103 of the 
Constitution virtually leading to an enormous rise in· th-e election petitions to be decided by the 
President and Election Commission. 

2.8. On the question of generic· criteria it was ·apparent that only JCOP were employing 
parameters other thari the pecuniary aspect viz. functions, powers, patronage attached with a 
partiCLJlar post/'office to determine whether or not it was an office of profit. The text of the 
definition provlde.d by th~ Ministry of Law and Justice, Government of India for consideration by 
the. Committee. which read as under .".Vas based on these p~rameters:-

"/n Article 102 of the Constitution, in clause (1) for the Explanation, the following Explanations 
· shall be substi(uted, namely:- . · · 

Explanation /. For the purpose of this douse-

(/). (!Office of profjt" means-

~ny ofJ;ce-

(1) under' th·e controi of the Government of India, or·_the Government of a State, as th_e 
I• cose may be, w{lether the salary or rt:muneration for, such pf/ice is paid out of t:he 

public revenue of the Government of Indio or of the Government of State; or - .. . . .. .. ) 
I 

~ 



(ii) under a body,-which is· wholly or: partially owned by the Government of India or the 
Government of any State and the salary or remuneration is paid by such boo-'y; and 

(A) the holder of office under sub-douse (i) is capable of exercising legislative, J:Udicial 
or quasi-judidal powl?r; · 

(B) the holder of o/fice under sub-do.use (i1) is capable of exercising powers by means 
of disbursement of funds, allotment of lands, issuing of licenses and permits or 
making of public appoint/pents or granting of such other favours of substantial 

I 

nature. 

(II) A person shall not be deemed to hold an office of profit under the Ciovernment o-_/ India 
or the Government of any State by reason only that he is o hfinister either for the Union 

. . I . 
or for such a State." 

\ 

Explanation II. For the purposes of this clause the expression-

. _ (a) "office" means the permanent substantive position which exists independently of the 
holder of the office; . · · 

(b) "remuneration" means any pecuniary gain commensurate with the status and 
responsibilities attached to the office; 

(c) "salary" means sdlory or pay scale attached to the office whether or not the hold?r 
of such an office draws such salary. 

After Clouse (1), the following clause shall be inserted, namely :- . 
"(1A) Notwithstanding anything contained in sub-clause (a) of clause (!) if a member of 

~ither House of Parliament has become subject to any disqualification mentioned in 
that sub clause he shall not be so disqualified unless he has not resigned from such 
office which is the subject to disquo/Jfication. " 

29. The Committee note that the above definition does not specffical[y address the issue 
of profit arising out of pecuniary gain_ Rather it .dwells on the functions, power;- patronage 
etc. The aspect of pecuniary gain, perhaps, also needs to be addressed while evot ving a 
definition. 

30. On the other hand, some of the top legal experts, the National ~aw School University, 
Bangalore and majority of the State Governments were veering to the idea that the remuneration/ 
pecuniary aspect should be the major criterion in determining an offic:e ~f profit as it was the 
only parameter whk.h · could be quantified. All other parameters were more or les·s subjective in 
nature. In this regard·. the Government of Nagaland were of the view that there was no office 
in the executive realms, which did not involve exercise of power or influence. Again acco'rding 
to fl· legal expert, perception of ·<;:onflict aros~ not because of the riature of the- powers. one 
exercised. This perception arose because one was earning an _income, a profit or gain from the 
Government; it did not matter what powers one exercised.-::An eminent lawyer went to the extent 
of recommending insertion of a specific provision in the .Constitution to the effect that a person 
should hot be disqualified for being chosen as, or for being a Member of either House of 
Parliament or of a State Legislature, only because that person held an GJffice under the Government 
of India or the Government of any State, whether it be an office o'f profit or not, so long as that 



person did not in- fact receive or enjoy any benefit, whatsoever, monetary or otherwise, in 
connection with the holding of that office. Further he stated that it should also be clarified in 
a sub-clause inserted in article 103 {and a corresponding provision in Article 192) that where a 
person held any office (whether an office of profit or otherwise) under the Government of India 
or the- Government of any State, and a question arose as to whether that person had or had not 
received, _or _had or had not enjoyed a benefit (monetary or otherwise) in connection ,,vith 
the holding of that office, the burden of proving that he ·or she· had not ·received or enjoyed 
any. benefit with reference to that office should be on the person who held that office. This 
should be in addition to the existing prevention of disqualification law as enacted and as 

I 
amended. · · 

3 i. On the issue of onus of burden of proof, the Committee., feel that the matter perhaps 
comes. under. the rea!m of ''laws of evidence and/or laws· of jurisprudence and accordingly 
should be.left'to the Government/Courts to decide. ln any case it does not make any material 

I ' -:, 

d_ifference to the subtect matter being dis~ussed and cons_ider~_d by the Committee._ 

32. A contrary view has, however, been held on the issue of remuneration by the Administrative 
Reforms Commission. ft has held that holding of positions, in the advisory_ capacity, carrying 
certain r1=munerations and other perks did not make them executive offices; According to the 
Commission, often the crude criterion applied was whether or not the office carried remuneration. 
In the process, the real distinction of whether executive authority was exercised in terms of 
decision-making or direct involvement in deployment of pl:lblic funds was often lost sight of_ The 
Supreme Court's clarification about the appointment and removal being in the hands of the 
executive branch ofGovernment did not help either, because many appointments made might be 
in advisory capacities. According to the report, legislators who were not Ministers- often did have 
significant expertise from ~their own personal or professional -background. ln addition,. their 
experienc~ in public service -gave them unique insight .and understanding of public policy. Such 
expertise and insights would. be valuable input to executive in policy making. Therefore, th~ 
Committees and Commissions of a purely advisory nature could be constituted with legislators_ 
The Constitution recognized that holding of such offices in expert and advisory bodies did not 
violate separation of powe·rs and left it. to Parliament and ~tate Legislatures to exempt such non: 
executive offices from disqualification. But appointment in statutory or non-statutory authorities 
with direct decision making powers and day to day control of field personnel, or positions on the 
governing boards of public sector undertakings or as Government nominees in private enterprises 
clearly carried direct executive responsibilities and involved decision making powers. Such 
appointment would undoubtedly violate separatio·n of powers_ Giving discretionary powers to 
legislators to sanction or approve public works was clearly an exercise of executive function·, 
whether or not the Government appointed the legislators to a designated office. It was necessary 
to sharply distinguish executive functions and exercise of executive authority wh.ile deflning 
office of profit, Irrespective of whether such a role or office carrif:d remuneration and. perks. 
Accordingly, the Commission has made the recommendations for amendment in the Law to define 
office of profit bas<=:d on the following· principles: ... · 

(i) All offic~s in purely advisory bodies where the experience, insights and expertise of 
a legislator wol!ld be input~ in governr:nental policy, should not be treated as 
offices of profit, irrespective of .the remuneration and,.perks associated with,.such an 
office. · 
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(ii) All offices involving executive.decision .making and control of public funds, including 
positions on the governing boards of public undertakings and statutory and non-
statutory authorities directly deciding policy or managing institutions or authorizing 
or approving expenditure should be treated as offices of profit, . and no legisla t:or 
should hold such offices. 

(iii) lf a serving Minister, by virtue of office, was a member or head of certain organizations 
like the Planning Commission, where close coordination and integration between the 
Council of Ministers and the organization or authority or committee was vital for the 
day to day functioning of government, it should not be treated as office of prof it. 

/ 

33. The Committee note that the Administrative Reforms Commission do not recommend 
a blanket exemption for the Ministers to hold any office of profit unlike the existing provision. 
lt says that an o/fice shall not be treated as an office of profit only in cases where a Minister, 
by virtue of his ,being a Minister is a member or head of certain organization which is vita[ 
for day to day functioning of the !Government. This is a new concept in as much as it see-ks 
to curb the hitherto unrestricted access to offices of profit enjoyed by the Ministers, ostensibly 
to cater to the westminister mode! in which executive {Council of Ministers) is drawn from 
the legislature. However, the Committee feel that incorporating it in the definition, disturbing 
the status quo, would create serious imbalance in the overall scheme of things as it stands 
today. 

34. The Bhargava Committee. appointed in 1955 had also echoed almost the same sentiments. 
As per Bhargava Committee (report presented in Nov.1955), Members of Parliament should be 
encouraged to serve on such Committees, which were of an advisory chara_cter and represent the 
local or popular point of view, in a manner, which would effectively influence the official point 
of view. Members of Parliament by virtue of their membership were in a position to say and 

· represent certain matters with some authority and confidence, and their views were. likely to go 
a long way in influencing the view point of officials. But at the same time, it felt that consistent 
with the above view expressed, Members of Parliament should not be permitted to serve on 
committees, commissions etc. which jeopardized their independence or which would pl.ace them 
in a position of power or influence or in a position where they received sorhe patronage from 
Government or were themselves in a position to dist(ibute patronage. 

35. On the issue of identifying ah office of profit one of the suggestions given by a Senior 
Advocate was to classify the agencies and bodies intb the following four categories keeping in 
view the nature of functions and activities being performed by them:-= 

(i) Directly under the Government; 

(ii) Statutory authorities or Corporations in which Government have the power either to 
appoint or remove ·or both; 

(iii) Public Sector Undertakings owned wholly or partly by the Government where the 
Government have th.e power to appoint or remove; 

(iv) 'Other bodies' significantly funded by the Government where the Government have 
pervasive control. 

36. So far as the first three of the above categories of offices are concerned, the import of 
the suggestion was that legislators should not hold these offices. As regards the fourth category 
of bodies, exemption from disqualification etc. should be made on the basis of recommendations 
of a designated Committee following due procedure. 
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37. For the purpose of office of profit, yet another two categories of offices of different §5enre 
had been identified by an eminent lawyer which are as follows:-

(i) Offices in the judiciary; and 

(ii) Legislators of some other legislative body or Panchayat. 

38. On the question of definition of office of profit, a new con·cept was introduced by State 
Government of Nagaland, which envisaged rewording of Article 102 on the pattern of Article 361 B 
which dealt with 'remunerative political post'. 

39. The.State Government of Nagaland were of the view that the proposed definition given 
by the Ministry of Law and Justice {Legislative Department) did not define the 'Office of Profit' 

l : . 

comprehensive,[y. According to them, the definition of 'Office of Profit' in. the proposed Article 
was same as the definition of 'remunerative politicat post' provided in Article 361 B. 

40. The Committee f~el that although the idea prop,ounded by Government of Naga land 
seems to be bit interesting, there does not· appear to be overwhelming reasons for ma king 
or even perceiving that Article 102(1){a) or 191(1)(a) are almost analogous to Article 3618, 
which otherwise, embody entirely two different concepts, philosophy and ideals. The canvas 
for 'office of profit' is much larger than. the 'remunerative political post', it is felt. 

4 "1. After analyzing the issue threadbare, the Committee fee{ that any definiqon of offi0e 
of profit has to be the sum total of every conc.eivable ideas/opinions including court judgments 
reduced in terms of parameters/criteria such as sal,ary, remuneration, functions, patronage, 
powers including that of disbursement of funds, issue of licenses etc. as it is not known as 
to which element in terms of weightage would precisely render an office into an office of 
profit in a given circumstance under legal scrutiny. At the same time the Committee can not 
be oblivious of the observations made by the Ministry of law and Justice (Legislative 
Department) according to which any comprehensive definition of the term "office of profit" 
which cast the net so wide that ail our citizens with specialties and know-how offering some 
voluntary services in para-official, st~tu_tory or _like projects run or directe·d by Government 
or controlled by the State are inhibited from entering elec,ted organs of public administration 
_may be detrimental to the defl:ocracy itself. Accordingly, the Committee strongly feel that 
while defining an office of profit, it is also essential to identify the generic criteria of the 

' offices/posts which would not constitute offices of profit or in other words which would not 
be deemed as offices of profit. And this aspect has to· be the part of the definition itself. 
Accordingly, the Committee have identified the following three categories of offices. which . .. . . ~ 

should not be deemed to be offices of profit:-

( 1) Minister for_ the Union or for States; 

{2) Office in Parliament or State Legislatu.1::.es; 

(3) Advisory offices in Union or States. 

42. The ration-ale for identifying the above three categories is-dealt with in tl;1e succeeding 
paragraphs. 

. ~ i 



(1) Minister for the Union or for States 

43. This is as per existing provision of the Constitution i.e. to account for the Westminist er 
model in which the executive (Council of Ministers) is drawn from the legislature. 

(2) Office in Parliament or State Legislatures and Advisory offices in Union or States 

44. These generic criteria have been identified to account· for the very spirit and so.ul 
(sanctum sanctorum) of the provisions of Article 102(1) (a) which, it is felt, need to be bracketed 
under a separate category, as in case of item ('l) under paragr~ph 41 above, through positi've 
assertions of the lofty ideals, philosophy on which the article is based in so far as evolving the 
generic criteria for keeping outside the purview of office of profit is concerned. This would al so 
impart clarity a~d teeth to the. definition of the office of profit sought to be inserted in the 
article. 

I 

45. lv\any experts and National Law School of India University, Bangalore are of the opinion 
that the explanation to clause 1 of Article 102 which exempts. the Ministers from" disqualHication 
is relevant as an aid to construction of any law made there~nder and Parliament may by law 
include such offices which are ministerial in character but not in nomenclature. 

46. Also there appears to be a clear consensus, as brought out in the reports of Joint 
Committee on Office of Profit (JCOP), Administrative Reforms Commission, among experts and 
cognoscenti that in a parliamentary democracy services of the representatives of the people 
having proven expertise, skill, vision, perspicac.ity etc. i,n various spheres of public importance. 
should be utilized in the nation building process, policy formulation and governance, besides law 
making activities, by associating them in various government bodies, committees etc. in advisory 
and honorary capacity utilizing their core competence. 

47. Again for vibrant and smooth functioning of parliamentary democracy certain posts/ 
offices directly connected with the Parliament/State Legislatures such JS office of Leader of 
Opposition in Parliarrient, office of Leader and Deputy Leader of Party and recognized Parties/ 
groups in Parliament, the Chief Whips, Deputy Chief Whips or Whips in Parliament/State Legislature 
etc. are needed to be kept outside the purview of the office of profit. From perusal of 1959 Act 
as amended till date it can be seen that these categories of offices are already included in it. 
Given the lofty ideals behind the provisions of Article 102 (1 }(a), these exemptions perfectly fit 
into the scheme of things. 

48. Other exemptions suggested in the Act, although may fall under some generic nature, do 
not seem to fit into 'not be deemed to hold an office of profit' category going by above 
yardsticks and may be dealt under office declared by Parliament by law .not to disqualify its 
holder'. 

49. In view of the above, the Committee suggest the definition of office of profit as follows;-
. . . . 

"Office of profit"·means any office-

(1) under the control of the Government. of India, or the Gov'emmen{of a State, as 
the case may be, whether or not the salary or remuneration for such office is 
paid out of the public .. revenue of the Government of India or of,.the Government 
of State; or / 



(ii) under a body, which is wholly or partially owned by the Government of India or 
the Government of any State -and the salary or remuneration is paid by- such 
body; and 

(A) the holder of which is capable of exercising executive powers delegated by the 
Government including disbursement of funds, allotment of lands, issuing of lie enses 
and permits or making of public appointments or granting of such other favours 
of substantial nature; or legislative, judicial or quasi-judicial functions;. O.rJdlor 

(B} the holder under {i) or (ii)fs entitled to draw salary or remuneration irrespE"ctfve 
of whether he actually receives it. 

A person sha[l not be deemed to hold an office of profit under the Government of 
.India or f'he Governmeflt of ariy State by reasons only that:..... 

' (i) he is a Minister for 'the Union or for such a State; · 

(ii) he is holding an office in Parliament or such a State Legislature; 

(iii) he is holding an advisory office for the Union or for such a State. 

Explanation 

(a) "offices in Parliament and State_Legfs/ature" means the offices which are directly 
connected with the discharge of legislative functions in· Parliament or in a State 
Legislature e.g. office of Leader of Opposition in Parliament, office of Leader and 
Deputy Leader of Party and recognized Parties/groups in Parlf.ament, the Chief 
Whips, Deputy Chief Whips or Whips· in Parliament/State Legislature etc.; 

(b) "salary" means salary or pay scale attached to the office whether or not the 
holder of such an office draws such salary; 

(c) "remunerotl'on" means any pecuniary gain commensurate with the status and 
responsibilities attached to the office, but shall not include the expendhure 
incurred on staff af!d infrastructure for running office; 

' (d) "compensatory allowance" means any sum of money payable to the holder of an 
office by way of daily allowance /such allowance not exceeding the amount of 
daily allowance to which a member of Parliament is entitled un_der the [Salaries 
and Allowances and Pensions of Members of Parliament Act, 1954 (JO of 1954)/ 
any conveyance allowance, house rent allowanee or travelling allowance for the 
purpose of enabling him· to recoup any expenditure incurred by him in performing 

. the functions of that office; 

(e) "Advisory office" means any office (by whatever name called) which is associated 
.with purely giving counsel or recommendation on any particular subjectlpolfcY, 
in respect of any matter of public_ importance/interest and no salary or 
remuneration except for compensatory allowan_ce is attached with it. 

50. The general ·principle that emerges from the above definition is that virtually all 
offices ur;ider Government are,offices of profit until stated otherwise .. T,he Committee. feel 
that this would amply clarify the concept of. office of profit without much ambig~ity. 



Exceptjons from disqualification 

51. ln regard to creating exceptions from disqualification declared by law which is quite 
distinct from exceptions made in the definition under the 'not to be deemed as office of 
profit' category~ the Committee feel that the pecuniary aspect could be one of the criteria. 
In fact this criteria has been the mainstay of the Union and most of the· State Acts. 

(iii) Opportunity for Resignation 

52. As regards incorporation of an . enabling provision in the Constitution for an elected 
member of Parliament to exercise an option to resign from an office in the event of the office 
he was holding being determined as an "office of profit" under the Government without losing 
his membership of the House, the majority of the State 0overnments were in favour of such a 
provision subject tb modification ih the definition incorporating such a clause proposed by the 
Ministry of Law and justice (Legislativ~ Department), Government of lndic:1 which re~d as under:-

"(t}(A) Notwithstanding anything contained in sub-clause (a) of douse (1) if a men;ber· 
of either House of Parliament hos become subj~ct to any disqua/1/icotion mentioned fn that 
sub-clause he shall not be so disqualified unless he hos not resigned from such office which 
is the subject to disqua/1/icotion. " 

53. It has been the opinion of many of the Stat~ Governments that the manner in which such· 
a clause has been drafted, it has the effect of giving unrestricted discretion to the legislator to 
continue in office notwithstanding) occurrence of disquat'ification if he did not resign. 

54. It was felt that the issue of resignation clause needed to be dealt with in the light of 
op·inion expressed by a few experts and National Law Sshool, Bangalore that there should not be 
any retrospective exemption from disqualification from certain offices of profit by legi~lation. For 
having proper appreciation and correct perspective of the matter, the views expressed by one 
of these experts in this regard (on resignation) could be summoned here. The thrust of his 
argument was that it made perfect sense to have such a clause, as after having done all the hard_. 
work in getting elected to Parliament or State Legislature the members should not find themselves 
on the wrong side of the law simply on account of holding some office/post which otherwise were 
perfectly alright until they got elected but subsequently turned out to be office of P.rofit under 
the intense glare of legal scrutiny rendering them disqualified from being chosen as or beif)g a 
member of the legislature. And they could not do anything about it. In this connection the 
Committee also wondered why only membership had to be sacrificed, especially when they had 
been elected by the people, and not the office/post which was·the r,oot cause of the problem. 

55. The National Law School University; Bangalore, however, thought otherwise. According to 
them such a clause i.n the proposed definition would defeat the constitutional purpose of punishing 
holder of office of profit. Alternatively, they had giv:en a suggestion that a 2-month moratorium ' 
might be allowed after constitution of the new 'House to the elected members holding office of· 
profit to resign. those offices, which would ensl!re avoid:ance of unnecessary disqualification. 

56. Further, an expert has introduced a concept whereby a distincdon was made betwee·n 
'being chosen as' and"for being' a member of the legislature. According to this view currently, 
article.s 102 and 191 envisaged an absolute disqualifkation, /_ e. all offices ,of profit ·must be givefil 
up before the· election. However, this absolute disqualification was too wide and unnecessary. 
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According to him there was a distinction between two fundamental principles as t.o whiy -t,he 
'office· of profit' concept was created. Broadly, these prohibitions applied to legislators (a) to 
prevent undue influence during elections; and (b) to avoid a conflict of interest after elections. 
For this reason, he had proposed that (i) the question of undue influence be dealt with under 
the applicable electoral law on the basis of which 'office of profit' holders must resign all their 
posts before filing· their candidacy nominations for elections; a.nd (ii) avoiding th_e problems posed 
by conflict of in_terest could be resolved by an elected legislator r.esigning his remaining off ices 
of profit after the elecl'.ions. On the basis of this distinction there might ·be: 

(a) offices that fllUSt be g.iven up before an election; 

[such persons {civil servant under Articles 310 and 311 and members of Judiciary), 
must resign their office before becoming candidate in .an election. This was in order 
to\. ensure that p) undue advantage in ."the electoral process is avoided; and 
(2)'conflict of interest was eliminated in so far as process of election was concerned] 

! . ' 
. and 

(b) off:ices {Article 12 institutions or bodies and legislator.s or members of so'me other 
legislative body or Panchayat) that must be given up after an election but before 
taking oath as a member of the legislature. 

57. For this purpose Articles 102 and 191 would require to be -amended to categorize 
disqualifications into those for 'being chosen as' and for 'being' a Member of the Legislature. 
The question of a uniform approach to the States was resolved if amendments were made to 
corresponding Articles in the Constitution, for both the Centre and the States. _Statutorily this 
would mean that Sections 9A and 10 of the Representation of People Act, 1951 (which provjdes 
an absolute disqualification for persons holding Government contracts or an officer of a Governr:nent 
company), would have to be repealed. However, the parliamentary scrutiny was necessary which 
could be_ achieved in the following two 1Nays: 

(i) At the beginning of every Parliament, a full declaration must be made _by all ili1Ps/ 
1\1\LAs. The list of offices held by MPs/MLAs could then be scrutiniz,;:d by the 
Joint Parliamenta.ry Committee on the basis of the criteri·a mentioned above, after 
which it could determine whether Parliament should validate those offices; 

(ii) Thereafter, if the Government made any appointment of a legislator to an office, it 
· must. be referred to the Joint Parliamentary Com·mittee. The findings of the Committee, 

although recommendatory, must be taken into account in the final determination by 
the Election Commisston if a question arose under,Ar.tkle 103. 

58. The Committee, however, are of the view that they have been mandated to .suggest 
·a comprehensive definition of th~ office of profit in th·e context of settled interpretation of 
the expression in Article. 102 of th.e Constitution. They have _to take the cori_stitutional 
scheme as it was. They are not authorized to interpret how Article 103 should be changed. 
T_hey ·can not even make distinctions between p"re-election dfaquaJification and post-election 
disqualificati~n ·because Article 102 was committe.9 to that. The same disqualifications apply 
·and. that was the settled aspect of the matter. Any deviation on this count has to be through 
constitutional amendment only. 

59 _ Coming to Article •·i 03 the Committee note that with reference to a query whether 
there could be any au~hority other than those provided under the existing law for decidir:ig 
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whether a particular office was an offic~ of_ profit or not the over.whelming vie"'( amo ng the 
experts and the States was that the existing scheme in this respect should not be tarnpered 
with. · 

60. The Committee feel that the objective behind the proposed resignation claus..e may 
have some merit. However, with the evolution of the definition of office of profit, which 
would clearly indicate, as to what is an office of profit and what is not dee'med to be an office 
of profit, and also which office is exempted from disqualification under the law, eta rity to 
a ·very large extent would be available before the persons intending to contest the elections. 
Accordingly they may make an informed choice before filing nomination papers. This clarity 
is presently not available. Thus, the main reason for which the resignation clause was. 
intended to be inserted would now be addressed by the definition. On the other hand the 
proposed insertion of resignation clause may cause some disputes in regard to identifying the 

\ 
offices in the respestive categories viz. the offices which-are to be resigned before election 
and those which are to be resigned aftier election, even within the ambit of articles mentioned 
above. Moreover this move may not be consistent with the constitutional principles and may 
not stand judicial scrutiny. ln this regard the Committee also note th'e apprehensions expressed 
in some quarters about inserting this clause as it would defeat the very purpose of provisions 
of disqualification on account of holding office of profit. Accordingly, the Co"mmittee feel that 
a resignation clause may not be necessary after having defined the office of profit. 

61. Regarding appointment of a Committee for scrutiny of offices of profit, while the 
concept envisioned by some of the experts may be a laudable one, the proposal does not, 
perhaps, fit into the overall perspective of the Committee and· also constitutional scheme of 
things vis-a-vjs Article 103.· ln any case, the Committee feel that the· existing JCOP are 
addressing the issue to a large extent, · 

(iv) Uniform applkation of the criteria and definition in. Union and State Governments/ Union 
Territories 

-
67:.. On perusal of Parliament (Prevention of Disqualification) Act, 1959 and other State 

Government Acts the Committee found that in granting exemption from disqualification no 
specific criteria had been followed except for, in few cases, remuneration. In not having any 
criteria;'except for remuneration, it seemed that the States too had given exemption$ on similar 
lines/pattern o.f exemptions given to certain posts/offices in the Central Act .. 

. 63. Now that a defiriit.ior:i of office of profit. has been wo"rked out and a criterion for _giving 
exemptions from disqualification has been identif_ied, .it is only logical that for having the desired 
results the Central and the State laws are brought on equal footing, as is the existing position. 
Accordingly the Committee suggest that the Article 10t.(1 )(a) should be amend.ed on the foltowing 
lines:-

, Article 102(1) 

A person shall be disqualified for be1n.g chosen as, and for being_ a member of either 
House of Parliament -

(a) Jf he holds a·ny office of- profit under the Government of India· or the Govern.ment 
.of any State, other than an office declared by P,ar!iament by law not to disqualify 
its holder: 

l. Provided that 
,the holder 1·of such office should not dr9w any salary/remuneration except for 
compensatory allowance: 



II. Provided further that 

a person shall not be deemed to hold an office of profit under the Government of 
India or the Government of any State by reasons only that-

(i) he is a Minister for the Union or for such a' State; 

(ii) he is holding an office in Parliament or such a State Legislature; 

{iii) he is holding an advisory office for the Union or for such a State. 

Explanation : For the purposes of this clause 

(a) '"Office of profit" means onJI.. office-.. 
(1) under the contra/of the Gov.emment of Indio, or the Government of a State, as- the . 

cofe may be, whether or not the salary or remuneration for such office is paid out 
I , 

of the public revenue of the Government of India or of the Govemm.ent of State; or 

(ii} under a body, which is wholly or partially owned.by the Government of Indio or the 
Government of arw State and the salary or remunerati"on is.paid by such body; and 

(A) the holder of which is capable of exercisin!J executive powers delegated by the 
government including disbursement ·of funds, allotment of fonds, issuing of licenses 
and permits or making of public appointments or, grantin!J of such other favours of 
substantial ·nature; or lesislative, judicial or quasi-judicial functions; ondl or 

(B) the holder under (1) .or (ii) is entitled to draw salary or remuneration irrespective of 
whet.her he actually receives it . 

. (b) "offices in Parliament .and State Legislature" means the offices which ore directly connected 
with the discharge of legislative /unctions in Parliament or in a State Le:1islature e.g. 
office of Leader.of Oppm"ition in Parliament, office of LE'Oder and Deputy Leader of Porty 
and recognized Parties/groups in Parliament, the Chief l,,l/hips, Deputy Chief Whips or 
Whips in· Parliament! State Legislature etc. ' '· 

(c) ·"salary'' means salary or pay scale attached to the office .whether or not the holder of 
such on office draws such salary. . 

(d} "remuneration" means any pecuniary gain commensurate with the status and 
responsibilities attached to· the office, but shall not Include the expenditure inc.urred on 
staff and infrastructure for running office_ 

(e) "compensatory allowance" means any sum ofmoney'poyable to the holder of an office 
by way of daily allowance (such allowance not exceeding the amount of daily allowance 
to which a member of Parliament is entitled under the [salaries and Al low.onces and 
Pensions of Member.s of.Parliament Act, 1954 (JO of !954)} any conveyance ol!owona::, 
house rfnt allowance or travelling allowance for the purpose of enabling him to recoup 
any expenditure incurred by him in performing the functions of that office. 

'(/) ·"Advisory office" m·eans any office (by whatever name called) which is associated with · 
purely giving counsel or recommendation on any po.rticu!ar subject/policy, in respect of 

,, any matter @f public importance/Jnterest and.no sa/ar,y or remuneration except for 
compensatory al!owanceJs attached with it. 



a 
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64. The Committee ar:e also of the ·opinion that in order to maintain uniformity in the 

provisions of Articles 102( 1 )( a) and 191 ( 1 )(a), as is the position at present, Article 191 (1 )(a) 
may also be- amended on the similar lines. This would in no way take away or curta ii any 
existing legislative rights of States, as has been apprehended in some quarters. Rather this 
would smoothen the implementation of the provisions of the Constitution thereby imp arting 
clarity, certainty and uniformity to a large extent in identifying offices of profit and reducing 
arbitrariness in its application. Thus, the States would simultaneously retain the right to 
legislate for seeking exemptions from dtsqualification of offices keeping in view the overal! 
national perspective as well as, the local factors/compulsions, keeping the federal fabric 
intact. For example, Manipur Government have stated that there are more than 
33 different communities of tribes and more than 7 non-tribal communities speaking different 
languages w~ich need to be given representation in the Government. As a natural cor o[i°ary 
the Committee, therefore, feel that there cannot and need not be a one to one correspondence 
between the offices exempted 1 from disqualification under the Union and various State laws, 
in absolute terms,. even while agreeing_ on common principles/cdteria. , 

(v) U.K.law and revisiting 42nd Amendment 

65. The Committee note that the conundrum thrown up by the existing system had necessitated 
in having a serious rethinking on its efficacy in dealing- with the seemingly intractable problems 
on the issue of office of profit. This had opened up a search for an alternative method which 
was in the form of examining the feasibility and exploring the possibility Df adoption of system 
of law relating to pr~vention of disqualification of Members of Parliament as was existing in the 
United Kingdom and considered by the Constitution (Forty-Second Amendment) Act, 1976. It was 
felt that introduction of negative list on the pattern of U.K. law could obviate the need for 
having a definition of 'office of profit' and evolving of uniform criteria. 

66. It was observed that The House of Commons (Disqualification) A.ct, 1975 disqualifies a 
large number of public office holders. It was the single most important legal measure affecting 
eligibility for parliamentary candidature. It laid down six classes of office holders \Vho were 
disqualified which were as under:-

(1} Holders of certain judicial offices including High Court and Court of Appeal judges 
(Law Lords are pi-squalified already by i1irtue of being membe"rs of the House of Lords); 

(2) Civil servants, whether establi~hed or not, and whether full-time or part-time; 

(3) Members of the regular armed forces; 

(4) Full-time police offices; 

(5) Members of the legislature of any country outside the Commonwealth; .and 

(6) Holder of any of the offices listed in Schedules of the Act. 

67. The Act also limited the number of Ministers who could sit in the House of Commons at 
a time. The Act enabled the government to add or vary the. list from time to time by Parliamentary 
resolution and an order in Council. The judicial Committee of the Privy Council had jurisdiction 
to decide matters in relation to jurisdiction under 1975 Act provided that an election petition 
was not pending or that the Commons had not made an orderi·directing that the disqualification 
should be disregarded. 

-, . 
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68. Importantly, there appeared tp be no criteria in the schedule for what exactly constit:uted 
an office of profit under the Crown. 

69. One clear merit of the approach followed in the United Kingdom was that there was no 
ambiguity surrounding whether or not the holding of a particular office would resu lt in 
disqualification. If an office is listed in the schedule then it would result in a disquatifica tion, 
and if it is not listed then it would not. 

70. There are certain basic differences between the Indian Act (Parliament (Prevention of 
Disqualification Act, 1959)] and th'e House of Commons Disqualification Act. These were (i) The 
House of Commons Act did not adopt the concept of compensatory allowance in the context of 
office of profit, whereas this allo_wance was a major factor in the determination of an office of 
profit in the !1ndian law. (ii) The House of Commons Act specified the disqualifying offices fairly 

\ ' exhaustively and declared that n9 other office or place of profit under the Crown should disqualify 
the holder for th~ membership of the H9use. The Indian law specified the offices, which disqualify 
as well as dci not disqualify. It did not, however, contain any definitive declaration in regard to 
non-disqualifying offices other than those specified in the Schedule. (iii) further, under the Indian 
law any office under the Government, which fetched remuneration higher than compensatory 
allowance, was an office of profit except the offices exempted under the Constitution. {iv) the 
concept. of disqualification on the grounq of office of profit did not seem to apply to the 
membership of the House of Lords, which was a House of hereditary peerage. The Indian law 
applied to both Houses of lndian Parliament and Article 191(1) covered the State Legislatures. 
The State Legislatures had also enacted laws in this regard. (v) The Constitution of India exempted 
all Ministers of the Union Government as well as of the States from disqualification on account 
of holding an office of profit. The House of Commons law put a restriction on the number of 
ministers who can- sit and vote in the H·ouse. 

71. There was, hoiNever, one similarity. The term "office of profit" had not been clearly 
defined either in the House of Commons Act or the Indian Act. 

72. Sections 19· and 32 of the Constitution (Forty-Second Amendment) Act, 1976 aimed to 
reverse the.basis of disqualification by providing that only those offices which were specified by 
law made_ by Parliament would disqualify the holder on the lines (!f the United Kingdom law, 
namely the House of Commons Disqualification -Act, 1975. 

73. The above amendment in 1976 was brought with a·view that there should be an exhaustive 
list of offices by a Parliamentary legislation which disqu~lify its holder being chosen, as or for 
being a member of either House of Parti_ament or State Legislature. The power to enact law to 
declare offices _of profit, which would attract disqualification c:if its. holder for being· chosen as 
or being a member of a State Legislature, was also vested in the Parliament. However, the 
sections 19 arid· 32 of the said constitutional amendment w·ere not brought into force and the 
same were omitted vide section 49 of the Con.stitut:ion (Forty-Fourth Amendment} Act, 1978 .. It 
was ·felt in regard to the amendment made by the Constitution (42nd Amencjment}, Act 1976 that 
it would jeopardize the independence of Members of Legislatures and would.enable the Government 
of the day to 'pack' the legislature with persons who would,.hold offices of profit for continuance 
in which they would be dependent upon Government. . 



. While many of the States were in favour of adoption of system of law relating to prevention 
Jalification of members of Parliament as existing in the United Kingdom and reintroduction 
1sion as envisaged in Constitution (Forty-Second Amendment) Act, 1976 as it (negative lis. t) 
:d certainty and clarity regarding the offices/posts holding of .which would attract 
ification, some of the State Governments and prominent experts had advised against the 
1s according to them United Kingdom did not have a written constitution. There, the 
1ent was supreme. It even exercised judicial power in England. There Courts did not have 
to strike down laws of Parliament. They could only declare that these laws would no.t be 
ve until Parliament otherwise decided. Whereas in India the Constitution was Suprem€., 
er, there were stark differences between the ground realties in both the countries. 

The Committee finds tl)at one clear mer.it of the apP(oach followed in 'the United 
m is that there is no ambiguity surrounding whether or not the holding of a particular 

I • 
would result in disqualification. If an office is listed in the schedule then it wou Id 
in a disqualification, and if it is not !Jsted then it would not. 

Notwithstanding the advantages of having such a negative list as exists in U.K. ·and as 
)ted in Constitution 42nd Amendment Act, 1976 in so far as they give clarity and 
1.tY in identifying an office of profit which $hould not be held by a ,legislator, the 
ittee feel that this may not be suitable for the Indian ·system as here all the laws made 
liament are subject to judicial review whereas in U.K. the Parliament is supreme which 
:?Xercise;; judicial powers. In Indian system, there will be a plethora of litigations 
ng the left OVf::r officesiposts, which have not been included in the negative list and 
1ise are available for occupancy by the legislators o'n which nevertheless the shadow 
ce of profit will always loom large as these would not be protected under any law. 
·r, any office ·under the Government of lndia, which fetches remuneration highe.r than 
·nsatory allowance, is an office of profit except the offices exempted under the law and 
·ncept of disqualification· on the ground of office of profit does not seem to apply to 
embershlp of _the House .of Lords, which is a House of hereditary peer.age . 

. The Committee finds that in fact in the U. K. law the actual use of the phrase 'office 
fit' js not used while placing various offices/posts in the negative list and there is no 
holding any office outside this list. Whereas in India, Article 102 {1 ){a) specifkatly uses 
1rase 'office of profit'. The changes as proposed in the 42nd Amendment Act will also 
? adequate· in providing the real solution just because the offices/posts outside the 
ve list will still not be safe as these would be subject to the vagaries of 'office of profit' 
Nhich wilt be determined and decided by the court of law on the circumstance and 
of each case. 

_ ln this regard, the Committee also note that tlie reason given by the Ministry of Law 
tice {Legislative Department) ~or dropping the 42nd Amendment Act, 1976 through 
(l.mendment Act, i 978 in the context of office of profit was that it would jeopardize 
dependence of Members of Legislatures and would enable th.e Government of the day 
1ck' the legislature with persons who would hpld office of profit f Qr continuance in 
they would be dependent upon Government. 

. ,. 



79. Most importantly, the Committee feel that .the 42nd Constitution AmendmerJt Act 
sought to vest a!! the powers in the hands of Parliament for ~eclaring office of proFit for 
disqualification, both at the Centre and the States. This, according to many States is not· 
desirable. Here, the Committee note the observation made by the Council for Political Studies, 
Kolkata according to which "a fu![y sovereign Parliament does not go with the spirit of the 
Constitution-the spirit that has been reinforced by the Courts' judgment on the- unamendability 
of the basic structure." 

80. The Committee, therefore, do not feel the need for adoption of the U.K. law or 
revisiting the 42nd constitutional amendment in the matter. This is more so as a solution has 
been worked out under the existing ·system, albeit, sprucing it up. 

----·"' -. .. .. -·--· --· -· . . . ~-

/,, 



App~ndix-1 

EXTRACTS OF THE MINUTES OF THE FORTY NINTH SITTING OF 
THE JOINT COMMITTEE ON OFFICES OF PROFIT (SIXTEENTH LOK SABHA) 

HELD ON 31 JANUARY, 2018 

The Committee met on Wednesday, 31 January, 2018 from 1500 hrs to, 1600 

hrs. in Committee Room 'C', Ground Floor, Parliament House Annexe, New Delhi. 

Shri Kalraj Mishra 

2. Smt. Meenakshi Lekhi 

3. Shri Bhagwant Maan 

4. Shri M.K. Raghavan 

5. Shri Janardan Mishra 

6. Shri Mahesh Poddar 

1. 

2. 

3. 

Dr. Preeti Srivastava 

Smt. Rita Jailkhani 

Smt. Maya Lingi 

PRESENT 

MEMBERS 

LOK SABHA 

RAJYA SABHA 

SECRETARIAT 

Chairperson 

Joint Secretary 

Director 

Additional Director 

2. At the outset, the Chairperson welcomed the Members to the sitting of the 

Committee and apprised them about the agenda of the sitting. 

3. xx xx xx xx 



4. xx xx xx xx 

5. xx X;( xx xx 

6 Thereafter, the Committee deliberated upon the issue of Reports on the 

comprehensive review of the Schedule to Parliament (Prevention of Disqualification) 

Act, 1959 undertaken during the 16th Lok Sabha. It was noted that Reports on 8 

Ministries/Departments have already been presented and some more reports are under 

preparation. The Chairperson emphasized upon the need for suitable amendments in 

the Act, simplification of its provisions and need for a proper definition of the Office of 

Profit. In this connection he also emphasized upon the importance of recommendation 

given in the previous Reports of the Joint Committee to examine the constitutional and 

legal position relating to office of profit (14th Lok Sabha and that in the sth Report (15th 

Lok Sabha) pertaining to Proposal for amendment of Parliament (Prevention of 

Disqualification) Act, 1959 on which action is yet to be taken by Ministry of Law & 

Justice. The Committee unanimously agree-d that instead of separate Reports giving 

recommendation in respect of the bodies under individual Ministries/Departments, a 

composite and comprehensive Report containing important recommendations should be 

presented which may lead to suitable/required amendments in the Act. 

The Committee then adjourned. 

xx matter not related to this Report. 



APPEND!.>( 11 

EXTRACTS OF THE MINUTES OF THE FIFTY SECOND SITTING OF THE JOI NT 
COMMITTEE ON OFFICES OF PROFIT (SIXTEENTH LOK SABHA) HELD 

ON 07TH JUNE, 2018 

The Committee met on Thursday, oth June, 2018 from 1500 hrs. to 1545 hrs. 

in Committee Room No. '03', Parliament House Annexe Extension Building, t\Jew 

Delhi. 

Shri Kalraj Mishra 

PRESENT 

Chairperson 

MEMBERS 

LOK SABHA 

2. Smt. Meenakashi Lekhi 

3. Shri M.K. Raghavan 

4. Shri Kunwar Pushpendra Singh Chandel 

5. Shri Janardan Mishra 

RAJYA SABHA 

6. Shri Manas Ranjan Bhunia 

SECRETARIAT 

1. 

2. 

3. 

Dr. Preeti Srivastava 

Smt. Rita Jailkhani 

Smt. Maya Lingi 

Joint Secretary 

Director 

Additional Director 

2. At the outset, the Chairperson welcomed the Members to the sitting of the 

Committee and apprised them about the agenda of the sitting which are as follow: 

3. 

(i) xx xx xx xx xx xx xx 

(ii) Consideration of the Draft consolidated Report " A Comprehensive 
Review of the Schedule to the Parliament (Prevention of 
Disqualification) Act, 1959 - Way Forward". 

xx xx xx xx xx xx xx xx 

__ q-/ ~-



4. The Committee then considered the second agenda draft Consolid2ii! ted 

Report on " A Comprehensive Review of the Schedule to the Parliament (Preven1:tion 

of Disqualification) Act, 1959 - Way Forward", prepared in pursuance of the 

Committee ·s decision during the sitting of the Committee held on 31.1.2018. "The 

draft Report was discussed in detail. The Committee observed that it is an import:ant 

draft as it is not only a conclusive Report depicting comprehensive review exercise 

undertaken by the present Committee but it also highlights the need for a pro per 

definition of the term 'Office of Profit' as defined in the Parliament (Preventioni of 

Disqualification) Act, 1959, and emphasises upon the Actionable points emerg ing 

from the Reports of previous Parliamentary Committees which are still pending with 

the Ministry of Law and Justice. It was felt that all the Members of the Committee 

should go through the draft Report and offer their valuable suggestions if any, for 

further modifications and improvements within the next ten days i.e. by 18th June 

2018. The same may be discussed in the Committee's meeting again thereafter, 

before finalisation of the Report for adoption. 

The Committee then adjourned. 

XX Matter not related with this Report 



APPENDIX 111 

EXTRACTS OF THE MINUTES OF THE FIFTY THIRD 
SITTING OF THE JOINT COMMITTEE ON OFFICES OF 

PROFIT (SIXTEENTH LOK SABHA) HELD ON 
WEDNESDAY 25TH JULY, 2018 

The Committee met on Wednesday, 25th July, 2018 from 

1515 hrs. to 1545 hrs. in Committee Room 'E', Basement, 

Parliament House Annexe, New Delhi. 

Shri Kalraj Mishra Chairperson 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

1. 

2. 

3. 

MEMBERS 

LOK SABHA 

Adv. Sharad Bansode 

Smt. Meenakashi Lekhi 

Shri M.K. Raghavan 

Prof. Saugata Roy 

Smt. Supriya Sule 

Kunwar Pushpendra Singh Chandel 

RAJYA SABHA 

Shri Mahesh Poddar 

SECRETARIAT 

Dr. Preeti Srivastava -

Smt. Rita Jailkhani 

Smt. Maya Lingi 

Joint Secretary 

Director 

Additional Director 



2. At the outset, the Chairperson welcomed the Members to 

the sitting of the Committee and apprised them about the 

agenda of the sitting. 

3. xx xx xx xx 

4. The Committee then discussed the draft Report on 'A. 

Comprehensive Review of Schedule to Parliament (Prevention 

of Disqualification) Act, 1959 - Way Forward'. The Hon'ble 

Chairperson, while-highlighting the importance of the Report 

and its special features, emphasised upon the comprehensive 

approach adopted in examining and drafting of the Report. He 

once again invited comments and suggestions for improvement 

of the Report from the Members of the Committee present in 

the sitting. The Members of the Committee, however, 

requested that the draft Report be considered in the next sitting 

of the Committee. The Chairperson agreed to their request and 

decided that another round of discussion on the Report may be 

held in the next sitting of the Committee. 

5. The Committee then adjourned. 

XX Matter does not pertain to this Report. 



APPENDIX-IV 

MINUTES OF THE FIFTY FOURTH SITTING OF 
THE JOINT COMMITTEE ON OFFICES OF PROFIT (SIXTEENTH LOK SA13HA) 

HELD ON 07 AUGUST, 2018 

The Committee met on Tuesday, 07 August, 2018 at 1500 hrs. in Con--imittee 

Room No.03, Block A, Parliament House Annexe Extension, New Delhi 

Shri Kalraj Mishra 

PRESENT 

MEMBERS 

LOK SABHA 

2. Smt. Meenakashi Lekhi 

3. Shri M.K. Raghavan 

4. Smt. Supriya Sule 

RAJYA SABHA 

5. Shri Mahesh Poddar 

6. Shri Manas Ranjan Bhunia 

1. 

2. 

3. 

SECRETARIAT 

Dr. Preeti Srivastava 

Smt. Maya Ling, 

Shri Munish Kumar Rewari 

Chairperson 

Joint Secretary 

Additional Director 

Deputy Secretary 

2. At the outset, the Chairperson welcomed the Members to the sitting of the 

Committee and apprised them about the agenda of the sitting. 



3. Thereafter, the Committee considered and adopted the draft Twenty Eighth 

Report pertair.ing to "A Comprehensive Review of the Parliament (Prevention of 

Disqualification) Act, 1959-Way Forward. 

4. The Committee considered and adopted the Report with minor modification. 

5. The Committee also authorized the Chairperson to finalize the Report and 

present the same to the Parliament in the current Monsoon Session, 2018. 

The Committee then adjourned. 




