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. .4b8tract of lIte Proceedings of tM OounciZ of lIte Oooe1'no1' Oineral of India, 
~~bled for tke purp08e of malcitlg LatOB altd Begtllation8 unde,' lIte pro-. 
"iBidf1-8 of tke. .tJ..ct of Parliametlt 24 at"l 25 ric., cap. 67. 

The Council met at Simla on Friday, the lOth September 1869 • .. 
PRESENT: 

His Excellency the VICEROY and GOVERNOR GENE'" l T of I d' .&......... n 13, E.r., 
G.O.S.I., presiding. 

His Excellency the COlIYANDER-IN-CnrEF, X.C.D., G.C.S.I. 
Mnjor-General the Hon'ble Sir H. M. DURAND, O.D., K.C.U. 
The Hon'ble H. SUMNER MAINE. 
The Hon'ble JonN STRACllEY. 
The Hon'ble B. H. ELLIS. 
The Hon'ble F. R. COCKERELL. 
Colonel the Hon'ble R. STRACllEY. 

VOLUNTEER CORPS DILL. 
His Excellency the COIDUNDER-IN-CnmF moved that the Report of tho 

Select Committce on the Dill to runcnd Act No. XXIII of 1857 be tnkcn into 
. consideration. He said that he had expla.ined on Il. formcr occnsion tlUltt thero 

might be reason for re-considering tho form of thc'proposed Act. 

ne had found on rcferrinoo to Act XXIII that further Illtcmtions wero o 
required, and the Select Committee had come to the conclusion that, instead of 
passing Do mere amending measure, it would be better to repeal thnt Aet nnd 
to re-enact it with thc changcs nccessary to nd:lpt it to tho Articles of War 
nnd the present CU·cwnsto.nces of the country. 

They ho.d expressly extended the proposed Act (so far as rcgnrds British 
subjects) to allied Native Stntes. 

. They had declared thnt the procedure in Volunteer Courts lfD:rlbi should 
be 1D. accordance with tluLt of Courts Ma.rtial held under the Articles of War 
for the time bcinoo in force for Hcr Mnjesty's army. o 
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In acoordance with o.,recent chango in the Articles of War, they had made 
nine, instco.dof thirteen, the minim:um number of members of a General Oourt 
Martial," /': 

./ .. 

. :. They bad provided that the sum adjudged by a Regimental Court Martial 
;.: 'in' CIlS~. a '~rei4iri,g me.~~er 0.£ a Volunteer Corps failed to deliver his arms, &0., 
::. sho~d ~e recoverable as if a decr~e had been pronounced for it under the Oode 

of Civi1,J;>~ocedUre ;anci in lieu of the provision contained in section 14 of 
. th~ .A~t:theY 'proposedthal fl~es i:W,p~s~d by a Court Martial should be recovered 

.,:",~y,~,¥agistrate as if they had been imposed by himself. 

wstly, they were of opinion that section 22 of the present Act might be 
omitted as obsolete. 

These were the principal changes which had been suggested. If the 
Council agreed to them, His Ex.cellency would have, at 0. subsequent stage, to 
move a further amendment. 

The Motion was put and agreed to. 

His Excellency the OOlIlUNDER-IN·CIIIEF then moved that in section 2 
the following words be omitted :_CC But nothing in this Act shall apply to any 
,Volunteers listed or mustered and in pay." This clause was taken verbatim from 
th~ present Act. He had made enquiries, but lm.d been unable to ascertain the 
intention of the Legislature in introducing it. In fact, he could not understand 
its purport or effect. He was of opinion that if it were left, considerable con· 
fusion might be caused. There were several Volunteer Oorps which received a 
grant and capitation a1lowan~e, and it was at least arguahle that the members 

. of such COl'PS were cc in pay" within the meaning of the clause quoted. It was 
obviously desirable that there should be no doubt as to whether the Bill affected 
suoh persons. 

The Motion was put and agreed to. 

1:Iis Excellency the CO:ln[a~DER.IN·OIlIEF then moved that the Bill, as 
amended, be pnssed. 

The :Uotion was put and agreed to. 

EUROPEAN VAGRANCY BILL. 
The Hon'ble lIn. Y..um: presented the Report of the Select Committee OD 

the Bill to provide against European Vagrancy. 
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GiRo HILLS BILL. 

The Hon'ble Mn.. OOCKERELL introduced tho Bill to remove tho GOro Hills 
from the jurisdiction of the tribunals established under the ·gencrnl Regulations 
and Acts, and moved tho.t it be referred to 0. Se1eot Committee with instructions 
to report in a ~eek. 

He said that the Dill was framed on the model of Act XXII of 1860. That 
Act was passed for the purpose of removing cort.'\in hill traots within the limits of 
the District of Ohittagong from the jurisdiction of the ordinary tribunals under 
circumstances very similar to those which had givcn rise to the present legisla-
tion; and the Bill would divest the civil, criminal, and revenue Oourts of all 
jwisdiction, and suspend the law l'elating to procedure, within the troct 
of country comprised in the Garo Hills, the boundaries of which wore described 
in the 4th section. 

The administrntion of justice within that tract would be vested in such 
officers as tho Lieutenant-Governor might appoint, subject to suoh rules of 
~rocedure as might from time to timo be prescribed by tho same authority. 

Provision was also made for the enforcement by the Locnl Government of 
the separation from tho estates of zamindllrs of any portion oC tho hill tru.cts 
bordering on such estates which were attached, 01' were clnimed to be attached, 
to the samo, nnd for "awarding the znmindlLrs such compensation as they might 
be found to be entitled to for the compulsory sW'l'onder of their rights. 

The Dill further proposed to rcpcal Regulation X of 1822, and 80 much 
of Act VI of 1835 as relates to tho Khasytl Hills. . 

Most of the provisions of the former enactment bd become obsolete. 

The office oC Special Commissioner for tho administration of tho North-
East Frontier hOO long since been amalg:l.lnatcd . with thnt of Com~s
sioner of Assrun, nnd that officer o.t tho present tl.Dl~ had no. conn~bon 
with the rulminish-ation of o.ny portion of the tract to whlch the Dill npplicd. • 

Th . te f th distinction as to jurisdiction nnd procedul'o 
e malO nance 0 e b 1 cd to th Gliro 

betweon suits in which one or both of the litigants ? ong e or 
other hill tribes and suits in which neither of the parties WlIS oC those races, 
created by socti~n 0 of that enactment, was inexpedient. 

.. 
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As the law stood, a Buit instituted by a. zamindll.r against the Govern-
ment, tllC causo of action arising witbin tb~ bill tract, and seriously affecting tIle 
whole policy of the'Government towards the inhabitants of that tract, would. 
if the amount at stake exceeded five tbousand rupees, bo ultimately referahle 
to tbe Higb COlU't, and thus one of tbe main objects of the present legislation 
would be completely defeated. 

Tbe need for repealing BO much of Act VI of 1835 as refcrrcd to the 
'Kbasya HillR was explained by MR. COCKERELL when the subject of the 
proposed legislntionwns last before the Council, but he had since' been in-

. formcd tbat some sma~l trilCt of country witbin these hills did form part 
of Dritish territory. The reasons for removing the Gliro Hills from the juris-
diction of the ordinary courts wore no less applicable to this tract as well ns to 
tho Jintf6. and Naga Hills, and the propriety of extending the provisions of 
tbe Dill to all those tracts wOlud be a. question for the consideration of the 
Select Committee, to which he hoped this Dill would be referred. 
, , . . :\ ... ~ 

The Motion was put and agreed to. 

COURT FEES' BILL. 
The Jlon'ble MR. COCKERELL moved for leave to introduce. a Bill to provide 

for the' better regulation of Court fees. 

He said,_cc The ~stronp fees now le~iable in judicial pr~ceedings were fixed 
by Act XXVI of 1867. ' 

The alterations of the former law effected by that enactment embraced-

l,t.-A. general enhancement of the scale of fees leviable on the institu-
tion of nll civil suits; 

, 2ncl.::-'An increased valuation of land for the purpose of cOll1puting the 
amount of the fee chargeable on suits relating to such property ; 

Srd.-The nbolition of the privileged rates up' to that time Ilccorded to 
suits instituted in the revenue courts between landlord Ilnd tenant, 
nnd the application to such suits of the rates leviable in the civil 
courts; 

4th.-The imposition of a fee of one rupee on the institution of certo.in 
criminal complaints; 
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5th.-A slight enhnncement of the fees obtaining in certain misoellaneous 
judicial proceedings, and the imposition of a feo on certain peti. 
tions and applications when presented to the Magistrate in his 
executive capacity, 

These ohanges were avowedly experimental. It had been strongly repre-
sented to the Government that tho litigation of tho country coulcl, without 
prejudice to the administration of justice, benr 0. grenter burdon of taxation 
than it had up to that time been subjected to: it was certain that the scale of 
fees then in force needed revision on accOWlt of its irregularity, and tbe extreme 
inequality of the incidence of the taxation imposed by it, and it wns considor. 
ed expedient and equitable that the opportunity afforded by such revision 
should be taken to obtain the increascd re\'enue needecl to cover tho nd.ditional 
outlay which had then been resolved on for tho improvement of ow' courts of 
justice. 

But when after the new rows had been some months in OpCl'lltion, alloga-
tions of their repressive effect on the general litigation of the country reached 
the Government. Your Excellency's predecessor on ono publio occnsion at 
least pledged the Government to wateh closely the operation of the now Act, and 
to grant relief if, after a careful investigation of its results, such a measure 
should seem to be called for. 

The Act onme into force on the 1st lIny ISm. The resnlts or its opcmtion 
during the first twelve months have been examined in comparison with the results 
of the operation of the former law during the corresponding period immediate· 
ly preceding the date from which the existing law took e11'ect. 

The effect of the general enhancement of tho rotcs of fees lcviable on all 
civil suits combined with the increased vnluntion of land, was 0. reduction in the 
nwnber of institutions during tho first twelve months or the operatidn of Act 
XXVI of 1867, o.s compared with the number instituted during tho twelve 
months immediately preceding the date on which it camo into foree, of nearly 
14. per cent. 

This general result, examined in detail, shoWS a ~l1ch larger Jl~Jlortion of 
decrease in the number of institutions of suits regnrchng Innd tlmn In tllo case 
of claims to money, the proportion of suits involvi~g IIOm~ interest in mn,d 
Which, under the former ll1W, was about one-fifth haVIng, during tl~c tl:st yenr A 

operation of the e~ting Ja,w, i'ullcn to less than one-sixth of the cntU'C l~tigntion. 
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Such a marked decreaso as 14 pel' cent. in the number of suits instituted 
is in itself sufficiently suggestive of the baneful effects of the existing law upon 
the administration of justice, but it becomes more ,so when contrasted with the 
course of litigation previous to the enactment of that la.w; fqr the returns of 
the four years immediately preceding 1807, show a steady progressive increase, 
. year by yenT, of from five to six per cent. in the entire number of civil suits 

. ;ins~tuted t4roughout India; hence as, but for the passing of Act XXVI, there 
,,:wouldhaveprobably been a cOlTesponding increase in 1807, tIle actual decrease 
; c~~~d' by the enhanced rates during the first twelve months in which they were 
, in,f~rc~ IIlnybe reckoned at not less than 20 per cent. 

As oJrendy stated, the special investigation traced the results of the existing 
rates of institution fees down to the 30th April 1868. Fl.u,ther statistics 
bringing the record of the general litigation of all India, except the territories 
subordinate to the Government of Bombay, under the operation of these rates 
to the close of the year 1868, havo been recently obtained. In the Bombay 
Presidency the provision of the High Court's letters patent, which empowers the 

, local . Gov;emment to cnll for statistics regarding the administration of justice, 
and lays 'that court under an obligation to comply with 81lch'req~sition, would 
appear to be inopel'ntive, as I am told that no such statistics are furnished by 
the High Court, and I have. on that account been unabl~ to procure the required 
information in regard to Bombay. 'l'1ie returns which have been furnished show 
that whilst a not inconsiderable reaction has taken place in regard to the resort 
of the people to the civil courts of such recently-acquired territories as 
the Central Provinces, Oudh and even the Palljab, in the older territories of 
Bengal Proper, the North-Western Provinces and Madras, where the British 
Administration is of much longer standing, and civil rights are better defined 
or at least be,tter understood, the repressive influence of the new rates on 
litigation is rather increased than abated. 

With these facts before it, the Government has decided on conceding a 
. considerable reduction of the existing rates of court fees leviable on the 
institution of civil suits j and I venture to add that it is not the least satisfac-
tory reflection in regard to this decision, that it should have been arrived at, 
whilst the GovernmeI;lt still retained the advantage, of which it is, unfortunately 
for tlia country, so soon to be deprived, of the counsels of ID:Y honourable and 
learned fdend (Mr. Maine), who, as a member of the then existing Government, 
is fully convel'sant with the circumstances which nttended the legislation of 
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1867 on this sUbjeot; and thnt the present mensure should be • ted as 
I belieye it to be, with that gentleman's full concurrence. mallolPlll'Q" 

Repressive as the ro.tes fixed by the Act of 1867 are believed to hnve 
been, their financial results have been eminently successful. It is true that the 
somewhat extravagant anticipations of their projectors have not been even ap-
proximately roolized, but a very oonsiderable increase of revenue hils been obtained . 
through their operation. I think it nccessnry to draw attention to this filet, be-
cause I have seen it stated on more than one occasion that not only hnd the 
generalliti~tion of the country been checked to a very serious extent, but 
that the publio excbequer had actunlly been a loser by the change in the lnw. 
So far from thnt being the caso, notwithstanding the number of suits ins~tuted 
fell off to tho extent a.lready doscribed, the revenue dorived from the decreased 
number of institutions wns no less than 13-} lakhs, or nearly 25 per cont. in 

. excess of the amount obtained under the provisions of the former law. 

The cbanges effected by Act XXVI in re~rd to suits instituted in the 
revenue courts between landlord and tenant resulted in the fulling off of the 
number of such suits instituted during the first year's opero.tion of that enact. 
ment to the extent of about 26 per cent. as compared with the institutions of the 
year immediately preceding. and D. simultaneous increase of revenuo to the 
amount of upwards of three lo.khs, or nearly double the entire amount of 
revenue yielded by suits of this class under the former law. 

The burden of this greatly increased taxation WIlS further 1L~m.vatcd by the 
absence of any express pronsion in the enactment fol' ~etcrmlDlDg tho valun-
tion of certain suits of this class, c. g., suits to recover a rIght of occupanoy or to 
enforce ejectment and suits to obtain a patta, or 0. knbUliyat,-the value 
of the subjoct-~ttcr of which, though not absolutely indeterminate. can 
only be determined and even then not very satisfactorily, o.fter a protracted and 
intricate investigation. For a claim to recover 0. righ.t of occupancy. of, or 
enforce a right of ejectment from, auy land bears obl"~ously 0. very di1l'erent 
value from that of a claim to recover 0. proprietary ~itlo ~ suoh land, and t~o 
rule for the computation of the latter is altogether mapphco.ble to the former. 

Th t f 1 ~ tl rrnid"nco or tho Courts in the asscssment of e wan 0 a ru e ,or 10 0- .. • .. 
SUch claims hM necessarily led to a great variety of pract,.ce, and on no POlDt 
is the amendment of the existing law more urgently rcqwrcd. 
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So far as the working of the one-rupee stamp in celiain Climinal cases can 
be tested by the statistics which have been furnished, the impost would appear 
to have had littlo or no deterrent effect on the institution of such cases, for the 
returns show a falling off of five pel' cent. only in the number instituted during 
the year, subject to the payment of a fee, as compared with the number instituted 

,during tho oorresponding period when no fee was required. I have little 
• doubt, however, but that the returns for the period during which the fee was not 

imposed nre imperfect, and cannot be safely used for the purposes of com· 
parison; for in the absence of any special register of the class of petitions 
to. which the fee was intended to apply, there would be no certain guide for 
the preparation of a correct return. of such petitions, and it is most probable 
that many which should have been included in the return have been omitted. 
Opinions founded on administrative experience of the question are pretty 
cyenly divided. Whilst the Governments of Bombay and Madras and most 
of their subordinate officers advocate the abolition of the fee, the several 
Administrators of the Provinces included in the Bengal Pre~dency are, with 

,rare exceptions, in favor of its retention. ,On the side of the abolitionists 
, ; . opinion is purely theoretical, no facts are adduced to show th,at any real hard· 

ship is inflicted on the community by requiring persons to contribute something 
towards the cost of the machinery employed in the' re~ss of their petty 

.,' grievances i whilSt on the other side it has been shown that a small fee does ~ 
. act as a rough sieve to the multifarious complaints whiph would otherwise 
inundate tho criminal courts, wasting the time of the magisterial officers, 
entailing much hardship on persons, who are often needlessly and even vexa-
tiously brought into the courts as witnesses in such cases, and tending to no 
public benefit. 

The change of the law in -regard to the fees leviable on miscellaneous 
petitions and applications has produced an increased revenue of about 6 laikhs, 
without appo-rently entailing any hardship save in a few exceptional cases. 
For example, (1), a fee of one anna only is charged on a petition relating to 
consen-ancy matters addressed to a Municipal Commissioner in a Presidency 
town, but under the opemtion of the existing law such a petition, when present-
eu. to a. Municipal Commissioner in the Mofussil, is subjected to a fee of eight 
annas. (2), A. salt-merohan~ desiring a pass, or a licensed spirit-vendor re• 
quiring a renewal of his license, must each pay a fee of eight annas on their 
respective petitions or applications tQ the Collector, although the communi. 
cation is necessitated by the nature of their cbntmct· and dealings with tho 
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Government. (8) The farmer of a publio ferry CIUl onI btain th • • 
ti f th '11.1"_ • "-t to y 0 e mtcrp081-

on 0 e .n:wglSw-u e secure the recovery of an unpnid toll of triftin 
amount by. the payment of 0. similar fee on the petition whioh he::r resen~ 
to the MRglStrate ~or that purpose. p 

. 
Equitable considerations c1enrly ooll for a.. certain mensuro of relief in such 

cases. ' 

I now come to the concessions and other alterations of the existing law 
contemplated in the Bill. 

It is proposed, first, to substitute 0. fee of 6 nnnas on the institution 
of a suit not exceeding Rs. 5, and a. fee of 12 D.nnns on a. suit exceeding 
Rs. I) and not exceeding Rs. 10, for the one rupee chargeable in either case 
under tho existinl? law. , 0 

Secondl!!, to reduce the average percentage of the institution fee on oll 
civil suits of amount ranging between Rs. 10 and Rs. 1,000 from 10, the 
present rate, to 71, to effect a smo.ll reduction of the percentage of institution 
fee, on suits of amount exceeding Rs. 1,000, and to revert to the principle 
of a maximum fee which obtD.ined under the former law, mo.king Rs. 6,000 
the fixed limit. 

Thirdl!/, to reduce the fixed valuntion oftempomrily settled land IIJld land 
exempt from the pnyment ·of Government revenue from 8 to 5 times the 
amount of the annual revenue, and from 20 to 15 times the annuo.l 1)1'011t8 of the 
land, respectively, and also to restore the provisions of No to (e), Article 11, Sohe-
dule D, Act X of 1862, or to introduce Do provision of similar import. 

Forerthl!/, to provide for the computation of the institution fee leviable on 
suits for the recovery of a right of occupancy, a?d ~ther suits ~etween ~dlord 
and tenant, the value of the subject-matter of wluch IS not rcndlly determinable, 
upon one year's rent of the land to which such suits have reference. 

Fifthl!/, to reduce the fee on criminal petitions from one rupee to eight o.nno.s. 

Sizthl!/, to reduce the fee on certain miscellnnoous petitions from eight 
IlllDas to one nnna, nnd to exempt certain other potitions _from the payment ot 
any fee. 

3 
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Seventhly, to sul)stit.nto for t.he acZ valorem fcc now leviable ou certain sum-
mlU-Y suits instituted in tho TIombay Presidency under Act XVI of 1838 and 
the Bombay Act V of l8G-i., a fixed rate of eight annas. 

The first of these proposals involves a concession to suits of very small 
nmount or valuo not accorded to them under nny previous law. Heretofore an 
Uniform mte of ono rupee has been levied on all suits up to Rs. 10 in amount 
'or Vnluo,by which the overwhelming mnjority of suits of this class arc mnde 
tOQeart\'tax wholly disproportioned to that imposed on: suits of lnrger amount, 
and as about one-sixth of the entire litigation is included in this class, the area 
of unequal taxation is considerable. 

By the contemplated re£luetions,' the proportion of the institution-fee to 
the amount of suits of this class will be brought into harmony with tho scalo 
of fees ap11licnble to other suits. 

, The 7 t '[>Or cent. on tho amount of suit at wlllch pate it ~s prop9se~ to fix 
the institution-fee on suits of amount or value rangingbetw~en Rs~ 10 and 

,).tIJ. 1,OOO, rell~~nts t4e ,euot Jlle~nper~~I!-~g~qp.~~~o~tJ~t4~ted of the 
yaryiug l"ates, applicable to ,such suits ullde~ thf3 operaHon~f tlLe sca1~ of fees 
contained in Act X of 1862, and as the, ascents of the exist,ing scale will 

"be maintained, the contemplated reduotion amounts to a surrender 'of one-fourth 
',' of the revenue now derived from this. which is, both nll.pl61·i~lll and with 
. regard to the aggregate amount of fees derived from it, by far the most im-
portant class of suits. • 

The proposed scale of fees is not calculated to effec~ any material reduc-
tion of existing rates on suits whose amount or value ranges between lb. 1,000 
and Rs. 1.0,000. 

The reduction becomes greater when tnc litigated~ount exceeds Rs.10,OOO, 
and thc benefit of the maximum fcc is enjoyed when that amount reaches 8! 
lnkhs of rupees. 

Suits involving n larger amOl.mt are doubtless of rare occurrence but as . , , 
'sucll claims do 'Occasionnlly ariso, and the present unlimited scale of fees is 
believed to operate ns an 'absolute prohibition of the litigation of those cases 
it bas becu thought desirable to revert to the princillie of the former law in 
this respect. 
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As regards the valuation of landed property, it is not thought that tho 
nIue of fund undor permanent settlement, fixed by the ,existing In.w is, in averago 
IJjlses, in excess of its real value, but eight times the nmount of the Govern-
ment reven~o is believed to be a relatively excessive valuation of temporarily 
settled fund, bn.ving regard to its much heavier nsscssment and the nn.rrower 
margin of profit wbioh it yields to the settlement-holder. It is thought also 

. that fifteen times the nnnulli profits accruing therefrom afford a better nppl'oxi-. 
Jl:I.atioI). to the true DlD:rket-vnlue of Innd exempt froID the payment of Govern-
meJl.t revenue, thnn the valuation which obtains in regard to suits rclatin", to , 0 . 

such land under the present system. 

There is a lnrge class of suits also to which neither of these forms of 
valuation nro properly applicable. I refer to clnims to mere pm'cels of land 
included within the limits of somo settled estate, hut not assessed with nny 
defined or specified portion' of the amount of the Government revenue pay-
nble on the latter. Such cases were formerly met by thc provisions or Noto (0), 
Article 11, Schedule B, Act X of 1802, which it is now proposed to l·estOl'c. 

For suits to recover n right of occupancy and the like, the value of the 
subject-matter of which. is not susceptible of ready determinn.tion, some 
arbitrary method of valuation must bo adopted, and the n.nnual rent o~ the 
land to which such cases relate 'seems to afford the best relative criterion of the 
value of the thing sued for. 

The mnintenance of tho fee levied on certain crimitllli petitions ill, l'cgnrded 
fl'om a financial point of view, unimp0l'tant, fOl' its operation thus far yields an 
annunl revenue bUl'ely amounting to 2~ lt1.kbs. Dut having regard to the 
cnse made out for its retention by tho authorities in Dengal, it cannot bo nlto-
gether abandoned, nnd the bcst practicable solution of tho difficulty created by 
the conflict of opinion which prevails on the su1)ject seems to lio in tho com· 
promise of n reduction of tho amount of thc fcc from ouo rupee to eight 
annas. 

The reduced rote of fecs and miscellaneous petitions and applications is 
intended to apply only to petitions relating to conservancy, presented to 
Municipal Commissioners, or by persons lmving contracts or doolings with the 
GOvernment, such petitioDs or applioations being in the nnture of communicn.tions 
addressed to the officers of Government on the subjcct of such tmnsactions. 
Petitions of this class will thus be placed on the samo terms ns applications 
I'ddressed to a Collector of Customs. 
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~ Loo1dnS to the character of the n\Vurus obtained in summary suits insti. 
tuted in tho courts of the Bombay Presidency under tho pro"isiollS of Act XVI 
of 1838, and the Bombay Act V of 1864, i. e., their liability to be set asidQ 
by judgments passed in rogard to the same causo of nction in a rcgular suit, 
it socms more equitable to trent such institutions ~s miscellaneous applications, 
ana subject them to 0. feo of eight annas only. 

.As n ~et-off agninst the proposed concessions, and the probable loss of 
revenue rcsulting therefrom, it isproposed,first, to discontinue thogrnnt of any 
refund of fees levied on the institution of ol'iginal suits, and secondly, to raise the 
duty chargeable on tho grant of probates and letters of administration under 
tho Indian Succession Act and of certificates under Act XXVII of 1860, to 
an equivalent with the rates levied in England in like cases. The Rystem of 
refund as applied to the fcos paid on the institu~QP. of original suits is incon· 
sistent with the principle on which those fees a1-'f'¥egulated; for their amount 
is fixcd not in proportion to the measure of labour imposed upon the court in 
. the adjudication of the suit, but according to the vnlue of the matter litigated, 

• I. ·e.,·in proportion to the advantage whioh the suitor pbtaips 'or seeks to obtain 
through the court's action. Now in the vast majoritY of-cases in which the 

, plaintiff withdraws -from his suit at an early stage of the proceedings, and 
.. thereby recovers by refund 0. moiety of the institution-fee, he has obtained no 

less advantage from the court's agency than the Buitor whose c;.se has proceeded 
to an ao~unl trial, and if such is the casel, tlien on t~e principle on which these 
fees are fixed and levied, the suitors in either case should contribute equally 
to the cost of the machinery from whioh they derive aD. equal benent. 

The enllancement of the rates of duty leviable on grants of probate and 
letters and certificates of adqrlnistrntion to a par with the rates charged in li~e 
oases in England seems olearly justifiable. 

In the case of most other stamp-duties. the rates arc, where they differ 
from, in excess of, the English rntes, and thel'e seems to be no reo.son for im-
posing in those cases a lightcr taxation than. they would be subjected to under 
the English lnw. 

I have gone somewhat further into the details of the proposed Bill than is 
usual at this stage ot legislation, bco~use I think it most desirable that the first 
intima.tion of any reduction of the judicial stamp fees now in operntion having 
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been actually resolved on, shoulcl be accompanied Willl tho most explicit and un. 
qualified statement of the exact measure of tho concessions which the Govern .. 
mont is prepared to gmnt. 

The first sound of any overt action on the part of this Council in the 
direction of reducing the charges on the administration of justice, is sure to 
have .the effect of arresting and keeping back as much of the incoming 
litigation as can be postponed consistently with 0. due regard for the Act of 
limitation, n.nd of thereby seriously disturbing the business of the courts. It' is 
on this account most desirable that the progress of measures of this kiud should, 
after theu' introduction into the Council, bo as rapid as possible, nnd thnt they 
should not be kept long before the public, thereby prolonging tho dcrangement 
of the administration of justice which must continue to n cortain extent ns long 
as they remain pending. ~ 

It was this considerntion which justificd thc rapid progress of the existing 
mw through the Council, and must ever be held to excuse speed on the part of 
the legiRlature in dealing with like measures. 

Viewed in this light, the present time seems most opportune for the 
inauguration of this measure, for, throughout the grenter part of the country, 
the civil courts IJ.re about to be closed for a considerable period. There 
will be ample time consequently during the recess, without prejudico to 
the course,of litigation, for a thorough ventilation of public opinion on tho 
details of the proposed legislation, amI I trust that, soon after the courts 
rc-open, wc mny be in a position to procced with the Bill, aD.d pass it through 
its remaining stages, ere the close of tho current year, so that the new law 
may bo brought into operation, simultancously with the now Stamp Act, on 
the 1st January 1870." 

The Hon'ble Mn. !IAINE obtained the pel'mission of the President to 
offer some observations on the Motion, upon the ground that he would not have 
nn opportunity of joining in the discussion o.t o.ny latc~ stage, o.nd said that, 
independently of the roference which his hon'blc friend had been goo:! 
cnou"'h to make to him, he had been desirous of explaining o.wny two misnp-
preh:nsions, ono much more important than the other, which were disclosed 
by the papers whic~ he and his hon'bla friend had examined. One of these wns 
the mistnken ideo. thnt the Government of India had eVf'lr started or encourn.ged 
the doctrine that the taxation of the ndministmtion of justico wns 0. 

'4 
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justifiable mode of recruiting the general finances of the empire. In 
order to dispose of that statement, it would be enough to refer to a paper 
furnishecl to MR. MAINE by the Secretary in the Financial Department. The 
figures could not be quito confidently interpreted on account 'of the system 

, which, MR. MAINE hoped, would be abolished, of lumping together the revenue 
derived from general or documentary stamps and that derived from judicial 
IItnmps,which "'Yere in reality court fees. A conclusion which was roughly 
tru'e might. however, be founded on the figures, and it appeared from them that 
the litigating part of the Indian community paid just about half the expense 
of the administration of justice, and this result was reached' without debiting 
that administration with the cost of the revenue courts, which, of course, in 
many of their functions, were just as much courts of justice as any others. 
The inference was that the part of the com:munity which, in India, availed itself 
of the courts, contributed less to their cost than the' corresponding section of any 
civilized community, although the courts in this country were resorted to in 

,many matters which elsewhere wero settled by private adjustment. All the 
rest of the expense of the administration of justice-ras paid, by the general 
body of ~~po;yers for which the Government was trustee. The' question, there-
fore, whether justice might be to.xed for the general purposes of the State did not 

,nrise in India. ,Nor did the history of the scale of 1867 bear' out the 
doctrine he had been disclaimi?g. Mr. Cockerell had cqrrtly stated that 
there had ,been many representatIons to the Government of India that the scale 
of 1862 was too low and capriciously arranged. These representations might 
not have been attended to but for the anxiety of the late Viceroy to carry into 
effect a measure which, in the farewell given to Lord Lawrence by the commu-
nity of Caloutta, had been desolibed by the Commander-in-Chief as one of his 
highest titles to the recollection of the people of India. Lord Lawrence had, 
very early in his career. formed 'the opinion tha.t the greatest evils arose ll'Om 
the under-payment of the lower Mofussil Judges and of the officers of their 
Courts, and he had much at heart the improvement of their position. The plnns 
which he had been considering came to maturity in 1866; but, as nis Excellency 
,,,ould easily believe, the finances of the country were ill able to bear the nddi-
tional burden. Accordingly, it was determined to institute an enquiry directed 

, to [Ulcertain whether, as the qunlity of the justice to be administered was to be 
so much improved, the suitors might not fairly be asked to contribute some-
thing more towards the eost of administeri.D.g it. Every precaution was taken 
to secure a grcnt weight of authority for the new scale. The Commission 
appointed by the Government included gentlemen of the highest judicial 

• 
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eminence both in tha High and in the Mofussil Courts, and it was rcq~ested 80 

to 8.lTange its sittings as to be assisted by the Additional members of Oouncil who 
were just .arriving in Oalcutta. The soole of 1867 was the result of the laboUl'S 
of ~tho Commissi9n, and though, as Mr. Cockerell had put it, there might be 
some appearance of hu.ste in passing the measure through the Oouncil, this haste 
was, as his hon'ble friend had also eorrectly stated, no more than. was inevitable. 
in the case of taxing bills of this nature. There was nothing like preci. 
pitation in settling the basis' of the measure. Mr. Cockerell was further right 
in saying that Lord Lawrence promised an enquiry into tho working of the 
new scale, which some had questioned from the :first, though these were mostly 
persons under the influence of a priori ideas. The prescnt mensure resulted 
from that enquiry. The stntements and opinions placed before Government 
perhaps struck MR. lfAINE as rntl~er more contradictory nnd unsatisfnctory 
than they appeared to his hon~b1e friend; but still lIR. MAINE had no doubt 
that the scnJ.e required reduction in some particulars. Suoh experiments as 
the Commission of 1867 had attempted were always, as he supposed, more or 
less, leaps in the dark; and it certainly seemed as if the Oommission had to 
some extent leapt too far. Dut assuredly the last thing which could be 
attributed to it, or to the Government, was a policy of taxing litigants, 8S a 
separate class, for the benefit of the general finances. 

The other ~i~npprehension to which MR. MAINE had referred was of very V 
much less importance. It seemed to be supposed that he himself hnd at some 
time or othor elabol':l.tely justified the policy of filling the 'l'rensury by 
taxing litigo.nts. lIe might be permitted to say that ho had never done anything 
of the kind. What he really had done was to contend against the extreme 
theories-and His Excellency must have already learned that this wns a country 
of extreme theorics-of certaiu gentlemen who argued, if tho logical conse-
quences of their doctrines were to be accepted, t11nt the litigo.nt should contli-
bute nothing towards the expences of litigation. Some people seemed to sup-
pose that Governments ought to be like oriental monnrchs who first appro-
pl'iated the greatest pnrt of the property of their subjects, and then, by way of 
compensation, sat in the gate and administered justice for nothing. Mn.. MAINE 
was not going to trouble the Council with any discussion of abstract doctrines j 
but, as in matters of this kind a groin or two of fact 1I"Q.S worth a bushel of 
theory, 4e would call their' attention to Do fact immediately before their 
eyes which cruno home to them for Do special reason. A late colleague 
of theirs, Blibu Prnsannn Kumar Thakur, a most astute lawyer, left a 

• 
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will in which, for reasons entirely personal to himself and his family, Lo 
raised 0. series of tbo most difficult questions which could .pb~sibly perplex 
an Indian Court. IIe in fact attempted, for objects of his own, to see how 
far some of tho most recondito feudal doctrines of English law could be made 
. to apply. to Indi..'l.. . During the last few months, muph of the time and a vast 

• amoun~ of the intclleotunl strengtll Of the Calcutta. High Court had been 
,employed in construing this will. But why on e~·th should the Government 

, furnish for nothing a most costly machinery for the purpose of unrnvelling tbe 
perplexities of such 0. document? Or, to take the converse case, why should it 
supply judges gratuitously to -co~true perfectly stupid o.nd ungrnmmatical wills? 
Or why should it pay for the winding-up of an insolvent joint-stock Company? 
Tho tl'uth was that, though people were often involved in litigation through no 
fault of their own, yet a vast amount of litigation arose from complications of 
fact produced by the neglects of themselves or their predecessors in title, by un-
business-like habits, by heedlessness, or by sheer folly. The true doctrine, MR. 
lliINE submitted, was that the litigants and the general tax-payers should each 
contribute something. Nobody denied that the litigants benefited by the Courts, 
and nobody would deny that the rest of the communitidenved some advantage 
from the solution even of suoh questions as those r8.ised by this Bengali 
gentleman's will. What the proportion Paid by eaoh should. be, was a question 
not of theol'y, but of experience, to be equitably sottled by the Govornmcnt as 
trustee for all" and it was due to the Commission of 1860 to\ay that they had 
furnished the Government with much valuable experienoe to work upon. 

/' Tho Motion was put and agreed to. 

The following Select Committee was named on the GB.ro Hills Bill :-The 
lIon'hlo Mr. Maine and the Mover. 

The Council then ncljourned to Friday, the 17th September 1869. 

• SUI LA, l 
The 10th September 1869. ~ 

WHITLEY STOKES, 
Sec!!. to tlte Council of tke Go"r. Genl. 

lor making Law and Begulatio1t8. 




