
Wednesday, July 11, 1866

COUNCIL OF TH£ 60\1£RNOR 6£N£RAL 
OF INDIA 

\{OL. 5 

JAN. -DEC. 

1a66 

P.L 



..tf6.trncl q/ tAB Proceeding' of the O(JUl2cil o/'he 00",-''''01' '1 clleral 0/ Ilia;", 
,"IIBm61t'cI far lAs p",rpOIB of ",okin!1 LaUJ8 oncl BrUlllalio",."de,' the pro-

t"; flilion. 01 tllB .dr.t of Parliament 24 ~ 25 'Pic., cap. 6'1 . 

.. 
The Oounl,il met at Simla on Wednesday, the 11th July !S06. 

PRESENT: 

His Excellenoy the Vioeroy nnel Governor Genornl of T ndia, 1m .idi"g. 
The Bon'ble H. Sumner Maine. 
1'he Hon'ble W. Grey. 
The Hon'ble G. lfoble Taylor. 
l'he Right Hon'ble W. N. Massey. 
The Bon'ble Colonel H. M. Durand, O.D. 
The Hon'ble W. Muir. 
The Bon'hle H. P. A.. B. Riddell. 

HIGH OOURT, NORTH·WESTERN PROVINOES, 
PROOEDURE BILL. 

The Bon'ble MD.. MA.INE, in moving for leave to introduce a Bill to amend 
the procedure of Her Majesty's High Oourt of J udionture of the N ortb-West. 
ern Frovinces of the Fresidenoy of Fort William, said that the mntter was 
urgent, as there was no aVllilable prooedure for the trial of European British 
subjects by the new High Court of the North·Western Provinces. It was 
almost unnecessary til remark tbnt one of the most important branohes of 
jurisdiotion of that Oonrt, was its power to try, under Clause 15 ·of its 
Letters Patent, European llritish subjects. In fnot, the desirability of creating 
a tribunal for the trial of such persons, less remote than the High Court at 
Oalcutta, had been one of the principal rellsons for the establishment of the 
High Oourt at Agra. The jurisdiction in question was intended to oorrespond 
with that exeroised on the one side by the Ohief Oourt in the Punjab, and on 
t~e other by the High Court of Bengal, whether holding its ordinary sittings 
at the Presidenoy TO\vn, or oal'rying out a system of locnl trial by Judges 
under Commissioner, 0. system whioh had been nlready arranged between tbe 
Government of India, the nigh Court, and the Government of Dengal, and 
which would come into operation as soon as His Excellency in Oouncil had 
been assured by the Governmont of Dengal that proper plaoes of intermediate 
custody for Europeans had been provided. A diffioulty, howevor, arose in coil • 

• 
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lequenoo of the mannel' in whioh Olause 29 of the Letters Patent was framed. 
Under thnt ~1ausa the procedure in all criminal cases :tno"ught before the new 

, Court in tho exeroise of its"ordina.ry original o~iminal jurisdiction, WQS to be regu-
lated by the" procedure and praotice whioh were in use in the High Oourt of Fort 
Willia"m immediately before the 11th June 1866, the date of the publication 
of the- Oharter, subject to any lnw whioh had blen or might be made in re-
lation tbereto.by eoulpetent legislative authority in India. It WQS doubtful 
whetber the procedure thus referred to was that in force in the High Cou~t 

" at Oalouttll at its usual place of sitting, or whether it WfiS the modified prace-
. dure provided by Act No. XIII of 1865 for the Judges of tbe High Oourt 
aoting under Oommission in the Mofusail. It ,vas probable tbat the latter 
system was intended, but botb systems were inapplicable to the High Court 
of th~ N Oloth- Western Provinoes j the first, because that High Oourt had not 
the elaborate official machinery, the growth of nearly a hundred years, wbiob 
was necessary to work it; the second, beoause the provisions of Aot No.< XIII 
of 1e65 which applied to the Mufussil, were designed for the cnse of single 
Judge going temporarily on oircuit-a sta.te of things obviously different from 
that of a. Oourt generally exercising its jurisdiction at a permunent place 'of 
litting. I 

He, therefore, proposed that the Council ahould exercise the legislative 
powers to which, under Olause 85, the provisions of the Letters Patent were 
subject. Seotions 2 to 17 of the Bill provided a criminal procedure, whioh was 
neither that. of the Presidency towns, nor that provided by Act No. XIII of 1865 
for Judges action under Commission. ThQY were transcribed with a few neccs-
S3.1'y modifioations from the Punjab Ohief Oourt Act (No. IV of 186"6), Seotions 
21 to 86. The prinoipalof these modifications were the following :-In Section 2 
l'eferenoe was made to a reoent Act of Parliament (28 Vic, cap. 15, Section 8) 
empowering the Governor General by order to alter the local limits of the 
jurisdiotion of the High Court all regal'ded European British subjects. Under 
Seotion S. not only the High Court, but any Officer speoially authorized by the 
High Court, would oonsider the oharge and might amend, alter. or add to the 
same. Seotion 7 provided that the High Court should ordinarily" hold its sit-
tings at such place 8S the Lieutenant·Governor should direct; but that the 
High Court, or any Division of the Higb Court, might, from time to time. with 
llis o.pproval, hold ~ittingl at such other places in the N orth-West Provinces liS 

should seem couvenitmt. The provision as t.o tbe Division of the High Court 
hnd been introduced at tbe suggestiqn of the Hon'ble the Judges of, that Oourt. 
nud was likely to be useful when the Oourt should be in course of removal from 
Agm to AIb'habarl.. In Section 9 a ()1a.use, modelled on Seotion 4.36 of the Code-
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of Oriminal Prooedure, empowered the High Oourt to diroct that persons 
chargod should be ndmitted to bail, or that the bail requh'od should be reduoed. 

Tho opportunity of the present Bill hnd boon taken of making somo 
amendments of the oivil, testamentary and intestnte procedure of the Oonrt. 
Seotions 18 to 21 oorresponded with Seotions 6, 6, 8, 9 of Aot No. XX of 1862. 
whioh suspended the operntion in the High Oourts at Onlcuttn, Madms, and 
Bombay of certain Seotions in the Oode of Oivil Procedure uD:ulnpted to 
OourtB of 8uoh dignity, and made other useful provisions 88 to thetimo of prefer-
ring appeals, as to the issue of execution before the ascertainment of amount due 
for costs, and 8S to acts l'f!quired by the Oode to be done by a Pleader, but whioll 
might, under Act No. XX of 1862, -be done by nn Attorney. !...rlstJy, 
Section 22 of the Bill provided that the procedure in all oases whioh should 
be brought before the High Oourt in the exeroise of its original, testamentary 
and intestate jurisdiotion, should be regulated, so fllr as the ciroumstanoes of 
the case would admit, by the rules of prooedure laid do\vn in the Indian 
Succession Act, 1SatS. This provision was not absolutely necessary, as Olause 
28 of the Ohll.rter empowered the High Oourt to make rules Ilnd ordel's as to 
the proceedings in its testamentary and intestate jurisdiction. But the Section 
in question was almost identical with a rule which had rec~ntly hoen made by 
the High Court at Oaloutta, and as it was desirable that uniformity in such 
matters should, so far as possible, prevail throu~hout India, the present Seotion 
had bean introduced into the Bill with the concurrence of the Judges of the 
High Oourt of the North-West Provinoes. 

The Motion was put and agreed to. 

The Hon'ble Mn. MAINE then applied to His Excellenoy to suspend the 
Rules for the Oonduct of Business. 

The PBESIDENT declared the rules suspended. 

The Hon'ble Ma. MAINE then introduced the Bill and moved that it be 
taken into oonsideration. In doing so he observod tho.t, IlS the matter was 
urgent, as the Bill WIU little hut a trnnscript from former Acts, and os, more-
over, it had been submitted to and approved by the Hon'ble the Judges of the 
new High Oourt, it was desirable that it should be passed at onco. 

The Motion WIlS put and agreed to. 

'fhe Hon'ble MR. MAINE then moved that the Bill be passed. 

The Motion was put and agreed to. 
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HI~H\ OOURTS'Dll1POSITS ,'l'RA1i'BFER TO GOVERNMENT DILL., . . ..' . 
il'he Right Hon'ble MR. lbEiSEY· introduoed tho Bill to transfer to the 

, .. " •. ~'.""" . .... ·f ':~;<'~". . .', ',,", -I .', ,'.. ',-·:,',,:I·"~.,I· •. :.. '. " 

Goverpmentof.lndio: oertainseouritles and monies depp,sit.edi~ .tl1e High Courts 
. of JridlQature at Fort·William, Madras and D9mbay. andintheSuprome bour~ 
of~~~~~~it8"~~:ttiement~ apd.t4~ proceeds'of oel'tain e8ta~es.in.the cilarge. of 
tue AdoiinisttatorGenerll1 of Dengal. nnd moved that it be taken into considera-

·!·~tioii;ii~H~~b·serve(fthnt· the nili had-been publiahed three times in.the G"zelte~ 
.. , and thattbe Oo~noU: were .therefore doubtless acquainted with i~ provisions. l,'he 
~~"Stitifu;iit~6-f Objeota and :R.easolls gave full information as to the circumat;mces 
"~:;'~Jd~i~;I;i~l(tiie,'Billi~ad been prepared. Oonsiderable sums. originally. d~; 

. posited in' the course of suits, were now in the High OQurts of the three Presi-
den~y Towns, and in tbe Supreme Courts of the Straits' Settlement. Some of 
these monies hnd been in deposit so long a9 sixty years, and all sums 60 in de-
posit, on whioh the Dill proposed. to operate, had beAn unclaimed. for more than 
twenty years. There were also the proaeeds of oertain estates administered by 
order of tbe S~preme Oourt of the Straits' Bettlement which hnd been unolaim_ 
ed for fifteen years. The Bill proposed to transfer all these 8ums to Govern-
ment. It was not likely that any olaims thereto would be preferred. Bllt 
shou.ld any luoh olaim be' hel'eafter established to the satilfaction of the Cou.rt 
from which·the tranlifer had been made, the I Government would pay to the 
olaimant the principal 80 transferred, or so much thereof aa should appear to 
be due to him • 

. Tbe present opportunity had been taken to remedy a defect in thA law re. 
garding unclaimed est.ates in tbe bands of the Administrator General of 
Bengal. Estates administered by the Aqministrators General of Madras and 
Bombay, which might be unclaimed f~r more than fifteen years, were, under 
Aot No. VIII of 1855, Seotion 61, credited to the general revenue!!, lIubject· 
to any claim thereto being afterwards ~stablished. But there was. owing 
doubtless to an oversight, no provision of the kind with regard to ~states 
coming into the official charge of the Adminstrator General of Bengal, 
subsequent to the passing of that Act. The present Bill aocordingly contained 
provisions similar to those of the Section just referred to, and would, it it 
became law, place the assets in the handsof the Ad~inistrator General of 
Bengo.l on t~e same footing as those in charge of the two other Administrator!i 
General. 

These shortly WAre the provisions of the Bill, whioh would not, be might 
remark, injure in any respeot the seol1rity of suoh persons a8 might hereafter 
establish their olaim to any portion of the sums proposed to be traDsfArred. 
On the contrary, these funds would be safer in the custody of the Government 
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of India, thBnthey could possibly be even in tllllt of a nigh Court or Ad. 
ministratot Genernl. It 'Was highly desirable, for flnandal cOllsideratioDs, U'tat 
the Bill should pass at once, and he therefore apl,lied to his Excellency the Presi. 
deD~ to suspend the Rules for theOonduct of Business. 

The PJLESIDENT declared the Rules suspended. 

The Hon'ble llK. MASSEY theu mOTod f,hat the Dill be passed. 

The Hon'ble llR. M'ATNB nsked whether it had not been suggostod thnt in 
Spotion 4. of the Bill, for the ,,,ol'ds " Accountnnt. General to tho Governm'ent 
of Bengal," the ,,"ords II ,Oomptroller Gellel'lll of Accounts" should be substi-
tuted. 

Tbe Right Hon'ble MB.. 11 USEY said that the suggestion hnd been made, 
but that he'preferl'ed to leave the Dill as it wns. 'l'he correspouding word. 
in Section 52 of Act No. VIII of 1555 were, "Acoountant General to the 
GOTernments of Fort St. George and Bombay respectively," and uniformity 
was of course desirable. Moreovel', if the change suggested were made, it 
might be taken as being impliedly II. legislative sanction of the power which he 
understood, in some, instances, tile High Oourt at Caloutta bad assumed of 
gmnting, and the Administrator General of Bengal of taking out, Lettt"ra of Ad. 
ministration in caSE'S of British luhjects whose assets were wholl,. outside the 
Presidenoyof Fort William. 

The Motion was put and agreed to. 

The Council tbe~ adjourne~ to the 18th July 1866. 
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