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A bstract of the Proceedings of the Council of 'he G G 1 f I d' , • overnor e~era 0 n la, 
i asse~~led for the purpose 0/ making Laws ana Regulations under the 

provls'Wns 0/ the Act 0/ Parliament 2.4 & 25 Vic., cap. 67. 

THE Council met at Government House, on Saturday, the .19th July 1862. 

PRESENT: 
His. Excellency the Viceroy and Governor General of India, presiding. 
Major-General the Hon'ble Sir R. Napier, K. c. B. 

The Hon'ble H. B. Harington. 
The Hon'bl~ W. Grey. 
The Hon'ble C. J. Erskine. 
The Hon'ble W. S. Fitzwilliam. 
The Hon'ble D. Cowie. 

HIGH COURT. 
The Honourable MR. HARING TON moved for leave to bring in a Bill to 

provide for the levy of Fees and Stamp Duties in the High Court of Judi-
cature at Fort William in Bengal, and to suspend the operation of certain 
Sections of Act VIII of 1859 in the said High Court. He said that the 
p~ncipal object of the Bill, as Honourable Members would hav~ observed 
from the copies of the Bill in their hands, was-firstly, to make temporary 
provision for the levy of Court Fees in the business coming before that part 
of the High Court of Judicature recently established at Calcutta under Her 
Majesty's Letters Patent, which represented the late Supreme Court of Judi-
cature at Fort William in Bengal, thus continuing for a time the practice in 
respect to the payment of F~s which obtained in that Court; and, secondly, 
for taking Judicial Sta,mps in accordance with Section XXX of Act X of the 
current yea... in that part of the High Court which represented the late 
Court of Sudder Dewanny and Nizamut Adawlut for the Lower Provinces 
of Bengal. ., 

Tlie Act of Parliament passed last year, under which the Letters Patent 
constituting a High Court of Judicature at Calcutta were iSSUed, contained 
a provision for the settlement of Fees to be allowed to the Sheriff, Attorneys, 
and all Clerks and Officers of the High Court; but it' was oPl8n to question 
whether, under this provision, Fees could be levied whicH, although paid to 
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office~s of the Court, were not to he allowed to the officers, receiving them, but 
were IDten~d to be carried to the credit of Government. By an arrangement 
made between the Government and the late Supreme Court, certain officers of 
that. Court, who were previously paid by Fees, were remunerated for their 
servICes by fixed. ,salaries instead of by Fees, and the Fees received by thl~m 
were accoun~d for to Government, and formed into a General Fund, out of 
which the salaries of the officers were paid. It was considered. desirable to 
continue this arrangement, for a time at least, not only as respects certain of 
th~ officers attached to the late Suprem,e Court who had been appointed. to the 
HIgh Court, pending a revision of the entire ministerial establishment of the 
Court, but also in regard to other officers who might be appointed. to the Higli 
Court while the present Bill re.mained in force. 

In the late Sudder Court for the Lower Provinces of Bengal, Stamp 
Duties were chargeable under Section XXX of Act X of 1862 on all instru-
ments and writings of the kinds specified as requiring Stamps in Schedule B 
annexed to the Act, but Courts established by Royal Charter, which it was 
unner,essary for him to say was the character of the High Court, as represent-
ing both the late Supreme and the late Sudder Court, were excepted by express 
words from the operation of the Section, and SOIIlfl provision of law was there~ 
fore required to enabli.~ the High Court to continue, as a temporary arrange-
ment, to levy Stamp Duties in cases coming before it in which they would have 
been leviable had they come before the late Sudder Court. Whether it would 
be right to maintain the distinction contained. in this Bill, according to which 
Court Fees would be taken in some portion of the business coming before the 
High Court, and Stamp Duties would be charged on other business coming 
before the Court, or whether a uniform system in the form either of Court 
Fees or of Stamp Duties should not be introduced throughout the Court, were 
questions deserving of consideration. The Government would consult the 
Honourable and learned Judges of the High Court on the subject, and on 
receiving the opinion of the Court, they would propose such legislation a,s 
might appear proper. One of the reasons for giving a temporary character 
to the presen.t Bill, which it was proposed should remain in for~ for a period 
of only six months, was that these questions might be fully considered before 
any permanent measure was proposed for adoption. Another reason was, 
that it was not thought proper to pass any permanent law introducing grea,t 
and important changes in the practice of the High Court without a previous 
publication, for the usual period, of the Bill proposin~ such ~lt£rations, .and 
without giving every Honourable Member of the Coun.CI~ full tll~e.to conSIder 
the same. These r~marks applied al~ to the remalDIDg prOVls~on~ of t~ 
13Ul as printed,. 
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The first of the!\e provisions proposed to s d th t" tIl 
H · h C t f . S . uspen e opera Ion m e 

19 our 0 certam ectlOns of the Code of C' '1 P d h' h 'b db' IVl roce ure,' w IC pre-
scn e, y a senes of rules, the manner in which th . d t d d f h C . . . e J u gmen s an or ers 
o t e ourts of CIVIl J udlCature were to be recorded. There could be no 
doubt that the observance of these rules imposed considerable labor on the 
Judges, and w.!re attende~ with an ~xpenditure of time which, looking to the 
very heavy arrear.s of busmess pendmg before the High Court, the Judges of 
that Court could III afford to give to the task. The Sections in question were 
well adapted to, and were very suitable for, the Mofussil Courts. But they 
were not equally well adapted to the High Court, and there could not be the 
same necessity for their strict observance in that Court. The Royal Com-
missioners, who were the original framers of the Code of Civil Procedure, 
exempted the judglll'.~nts of the High Court from the operation of these 
Sections, and the legislature of this country which passed the Code into law, 
never intended that it should apply in its entireness to the High Courts. 
Indeed he might say that it was always contemplated in this country, that a 
separate Code of Civil Procedure would be' prepared for the High Courts 
whenever they should be established. What was now proposed was that, 
pending further legislation, the Judges of the High Court should record 
their judgments and orders in such manner as that Court should by rules to 
he framed by them direct. 

The next provision of the Bill related to the appeals which were to be 
allowed from decisions passed by the High Court, in the exercise of its ordi-
nary original civil jurisdiction. The only appeals allowed from the decisions 
of the 1ate Supreme Court were to Her Majesty in Council. But as the High 
Court \vas constituted, decisions passed by a lY~nch consisting of one or more 
Judges of the Court, not ~ing a majority of the full number of Judges, in 
the exercise of the ordinary original civil jurisdiction of the Court, would lie 
to another bench of the Court~ Under the Code, ninety days would be allowed 
for preferring such appeals, which was obviously too long a time. In ,fixing 
ninety days as the period within which apwals should be preferred to the 
Sudder Courts, tb~ framers of the Code were obliged to have regard not only 
to the parts of the country within the jurisdiction of the Sudder Courts in 
the neighbourhood of the place where the sittings of the Courts were held, 
but also to the more remote parts, and for such parts t.he time allowed was not 
too long. But the appeals coming within the Section of the Bill to which he 
was now referring. would be made in cases arising within the immediate vicin-
ity of the High Court, and as these appeals would be very much in the nature 
of applications for a WlW trial, it did not seem necessary that a very long tim') 
should be allowed for pref~rring them. It was proposed to allow the High 
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Court to fix the time by rule. th~ rule so framed might, probably with 
advantage be embodied in any Bill hereafter introduced to amend the Code 
of Civil Procedure. Meanwhile, it would be right that the rule adopted by 
the Court should be published in the Gazette for general information. 

The next Section was intended for the High Courts which :might bI~ 
establishecf within the next months at Madras and ·Bombay. Then foHowed 
a Section giving retrospective effect to the Act, wliich seemed necessary in 
respect to any Fees or Stamp Duties levied since the establishment of the 
Court on the 1st of the present month. 

The concluding Section provided that the Act should remain in force 
until the 1st January 1863. This would give tim,e for the consideration of 
any further legislation relating to the High Court, not only on the points 
mentioned in the Bill, but also on other points in I"~spect of which some legis-
lation might intermediately be shown to be necessary. 

MR. HARING TON went on to say that, since the Bill was printed and circu-
lated, he had been asked to introduce three more Sections. The first related 
to what were called warrants of attorney to confess judgment, and cognovits. 
He was informed there were many such instruments in existenoo upon which 
judgments had not yet been signed. They gave power to confess judgment. 
or to allow judgment to go by default, only in the late Supreme Court, and a 
qUestion might arise. and indee~ he believed had already arisen. whether this 
power extended to that part of the High Court which represented the late 
Supreme Court. The Section was intended to remove all doubt upon the 
point. and to prevent what would be a fraudulent defence in order to escape 
from what was taken as a security for money lent, being set up. 

The next new Section had reference to the costs of suits declded by the 
High Court in the exercise of its ordinary original civil jurisdiction, after 
judgment had been given. By a Section in the Code of Civil Procedure. the 
amount of costs with other particulars was required to be entered in the 
~cree. and the decree could not be signed by the Court, much less executed, 
until the costs had been entered in it. But the costs of suits in the late 
Supreme Court were always taxed by an officer appointed for the purpose. 
This often occupied soIde time, and if the decrer. could not be enforced until 
the c06ts had been taxed, it would give judgment-debtors an opportunity of 
making away with their property. of which they would not be slow to avail 
themselves. The Section gave power to the Judges of the High Court on the 
application of judgment-creditors to enforce decrees passed by the Court in 
the exercise of its Qriginal jurisdiction. with the exception of so much 9f. the 
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decree as relatetl to the costs of suit although th f th 
h · . ' e amount 0 e costs should 

not ave been ascertamed by taxation or entered· i th d n e ecree. -

The remaining new Section related to the legal P t·t· f th H· h C rac I lOners 0 e Ig 
ourt. They were of three classes, the AdvocatJes, Pleaders or Vakeels, and 

the Attorneys-at-law, who might also be Vakeels. By the Code of Civil Pro-
~ure, many acts .:would require to be done by Advocates or Barristers, which 
In the late Supreme Court were performed by Attorneys. This would add 
greatly to the expenses of litigation, and the object of the Section was to 
allo~ Atto~ys. to do all such acts in the High Court, as they had been in the 
habIt of domg In the late Supreme Court. They would continue to appear 
and act, but would not be allowed to pI.ead. 

The Motion was put and agreed to. 

The Hon'ble MR. HARINGTON then applied to His Excellency the Presi-
dent to suspend the Rules for the Conduct of Business, which relat'3d to the 
introduction and pass~ng of a Bill, with a view to enable him to move that the 
Bill, with the amend.ments referred to, be pas~. 

His Excellency THE PRESIDENT declared the Rules In question to be 
suspended. 

The Honourable MR. HARINGTON then introduced the Bill, and moved 
by way of amendment that the three following new Sections be inserted after 
Section VI. :-

"(1) Judgment may be signed in the said High Court upon every warrant 
of Attorney and' cognovit actionem' upon which a judgm'ent might have been 
signed in the said late Supreme Court if such Court had not been aboJ,ished, 
and every such judgment may be signed, enrolled and enforced in and by the 
said High Court in tke same manner, and in tlte sam.e manner only, as it might 
have been in the said Supreme Court. 

"(2) Whene'Der it shall appear necessary to a Judge of the said High 
Court that a decree made in the eX/ercise oj the ordinary original civil juris-
diction of the said Court ought to ~ enforced before the amount of the costs 
incurred in the suit can be ascertained by taxation, the Judg1e may order that 
the deer,e.e shall be executed forthwith, except as to so much thereof as relates 
to the costs; and as to so mUc/t th).ereof as relates to the costs, that the same 
may be executed as soon as the amount taereof shall ue ascertained by tax-
ation. 
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"(3) Whenever any thing is direct..ed by the said Act J'IIlo11859 to be 
done by or th1-ough a pleader, the said High Court or any Judge the~oj in tlwJ 
exercise of the ordinary original civil jurisdiction of the said Cowrt may 
authorize such act to be done by or through an Attorney-at-law oj tke Court. 
Provided that no A ttorney shall be authorized under the provisions of this 
Section to plead in the said Court or in any Division for any person." 

The Motion was put and agreed to. 

The Honourable MR. HARINGTON then moved that the Bill, as amended, 
·00 passed. 

The Motion was put and agreed to. 

The Council adjourned. 
A. G. MACPHERSON, 

CALCUTTA, 
The 19th July, 1862. 

Offg. DeP'!!. Secy. to the Govt. of India, 
Home Depart1fl¥Jnt .. 

IS. G. P. 1.-:5'0. 7'1 L. D.-I 6·11. 
~ 




