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• I . 
Abstraot of the Prooeedings of the Oouncil of the GOrJe'nlor General of It d' 

assen:~led for tke purpQse of making Laws and Regulation8 und:' ;;; 
prOvt8zons of the Act of Parliament 24 ~ 25 rio., oap. 67. 

THE Council met at Government House on Wednesday, the 25th February, 1868. 

PRESENT: 

M.ajor.GeneraI the Hon'ble Sir R. Napier, x.c.n., presiding. 
HIS Honor the Lieutenant·Governor of Bengal. 
'1'he Hon'ble H. B. Harington. ' 
The Hon'ble H. Sumncr Maine. 
The Hon'ble Sir C. E. Trevelyan, x.c.n. 
The Hon'ble C. J. Erskine. 
The Hon'hle W. S. Fitzwilliam. 
The Hon'ble D. Cowie. 
'1'he Hon'ble Rajah Deo Narain Singh Bahadoor. 
The Hon'ble Rajah Dinkar Rao Rugonauth Moontazim Bahadoor. 
The Hon'ble R. S. Ellis, c.n. 
The Hon'ble A. A. Roberts, c.n. 

, RELIGIOUS ENDOWMENTS. 

The Hon'ble the LIEUTENAN1'·GOVERNOR of Bengal presented the Report of 
the Select Committee on the Bill to enable the Government to divest itself of the 
management of Religious Endowments. He said that the principal change which 
had been made was in defining more distinctly the two classes of Endowments to 
which the Bill was applicable. There were some Endowments, the Trustee or 
Manager of which was nominated by the Government, or in which the nomination 
of the Trustee or Manager was suhject to the confirmation of the Government. 
And there were others in which the nomination was neither made by, nor subject 
to, the confirmation of Government. By the BiIl88 now framed it WBB provided 
that, where the Trustees or Managers had, up to the present time, .not been ap-
POinted or confirmed by the Government, they should in future be left wholly 
free from. Government control or interference, the Trustees exercising their func-
tions lind performing the trusts committed to them, subject only 'to the usual 
control of the Oivil Courts. But where the Govemment had theretofore nominated 
or confirmed the appointment of Trustees, the Government should, once for al1 . 
in the first instance, appoint a Committee to exercise all the powe1'8 theretofore 
exercised by the Government. When vacancies occurred in aoy of these Com-
mittees, the Government wonId have nothin:: to do with filling them up. The 
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vacancies would be filled up by election under rules framed by Government. If, 
when ~ vacancy occurred, delay was made in proceeding to an election, any 
party mterested might apply to the Civil Court either to order an election to be 
made, or to appoint a new Trustee or Manager. It was unnecessary he should 
enter further into the details of the Bill, but he might remark that while the 
earlier Sections of the Bill affected only the Endowments to which the Regula-
tions repealed by it related, Section XXII was of general application, and wholly 
dissevered Government from all future connection with these trusts in all parts 
of India. Nothing less than this would seem to mark the determination of the 
Government to rid itself of a burden which had been bequeathed' to it by the 
former Rulers of India, and to abstain from all further concern with Religious 
establishments. 

His Honor also applied to the Hon'ble the President to suspend the Rules 
for the Conduct of Business, and, on thc suspension of the Rules, moved that 
the Report be taken into consideration. 

The Motion being agreed to, His Honor moved the omission of the words 
" except the Settlement of Prince of Wales' Island, Singapore, and Malaooa" 
at the end of Section XXIV. 

The Motion was put and agreed to. 

The Hon'ble MR. ERSKINE moved, in Section III, the omission of the 
words" in which at the time of the passing of this Act, the nomination of the 
Manager, Trustee, or Superintendent shall be vested in, or," and the substitution 
of the words" to which the provisions of either of the Regulations specified in 
Section I of this Act are applicable, and the nomination of the Trustee, Man-
ager, or Superintendent whereof at the time of the passing of this Act is vested 
in, or may." . 

The Motion was put and agrecd to. 

His Honor the LIEUTENANT-GoVERNOR then moved that the Bill as amend-
ed be passed. 

The Motion was put and agreed to. 

WORKS OF PUBLIC UTILITY BY PRIVATE PERSONS 
OR COMPANIES . 

The Hon'ble M 
on the Bill to pro'Vide 
by private persons or 
works on land so takel 
made in this Bill by the 
specified in Section II 0 

• ARINGTON presented the Report of the Select Committee 
;aking land for works of Public utility to be constructed 
lpanies. and for regulating the construction and U8e of 
·IJe said th!l.t the principal alterations proposed to be 
'Cd Committee were, the omission of some of the works 

e Bill, as works of Public utility to which the 
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provisions of the Bill might be applied, and the giving power to the local Govern-
ments, before ordering a Public Work to be provisionally registered under the 
Bill, to appoint a Oommission of Inquiry, in order to obtain full information on 
the subject of the projected work, and the grounds of any opposition that might 
be offered to it. It was thought that the works proposed to be omitted were 
not of a nature to require general legislation, such as t~t designed in the Bill. 
and that the Report of a Commission of Inquiry, appointed as proposed, would 
assist the local Government in coming to a decision as to whether any work 
proposed to be constructed under the Bill was of sufficient publio importanoe to 
justify the application of the provisions of the Bill to it. The other alterations 
proposed by the Select Committee related chiefly to matters of detail, and did 
not affect the principle of the Bill. 

The Hon'ble lb. HARINGTON applied to the Hon'ble the President to sus-
pend the Rules for the Conduct of Business, and on the Rules having been sus-
pended, moved that the Rcport be taken into consideration. 

The Motion was put and agreed to. 

The Hon'ble'the LmuTENANT-GoVERNOR. with reference to the proviso at 
the end of Section XXVIII, wished to ask the Hon'ble Member whether that 
would have the effect of preventing Government from taking land by private 
purchase without having recourse to Act VI of 1857. 

The Hon'ble MR. HARINGTON said that the proviso alluded to in Section 
XXVIII would not, in his opinion, prevent the local Government from privately 
purchasing any land required for any work of public utility under the Bill. 

The Hon'ble lIB.. HARINGTON moved the substitution of the word II district" 
for" country," in line 24 of Section IX; also the insertion of the words "of 
India" before the word co in," in line 6 of Section XLVII; and of the words 
" of such work" before the word" to," in line 8 of Section LI. 

The Motion was put and agreed to. 

The Hon'ble MB, HARINGTON also moved that the Bill as amended be passed. 

The Motion was put and agreed to. 

PARTITION OF ES'l'ATES. 

The Hon'ble liB.. HA.IUNGTON moved that the Rcpo~ of the Selec~ ,Com-
mittee on the Bill to consolidate and amend the la.w relatin.g to t~e Partition of 
Estates paying Revenue to Government be taken Ulto consIderation. 

The Motion was put and agreed to. 
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The Hon'ble MR. HARINGTON also moved that t·he Bill be passed with the 
amendments recommended by the Select Committee. . 

The Moticu was put and agreed to. 

RECOVERY OF RENT (N. W. P.) 

The Hon'ble MR. HARINGTON moved that the Report of the Select 
Committee on the Bill to amend Act X of 1859 (to amend the law relating to 
the Recovery of Rent in the Presidency of Fort William in Bengal), so far as 
it relates to the territories under the Government of the Lieutenant-Governor 
of the N orth· Western Provinces, be taken into consideration. 

The Motion was put and agreed to. 

The Hon'ble MR. HARINGTON then said he did Dot propose to move the 
I amendment to this Bill, of which notice had been circulated. The Clause pro-
. posed to be added to Section 1 of the Bill was intended to apply only to ad. 
vances made by Zemindars and others in receipt of the rent of land, and to ryots 
and other under-tenants for the purchase of seed, bullocks, and the like; but it 
had been suggested that the Clause as worded would embrace many other 
classes of advances in respect of which disputes constantly arose, and that it 
would not be right to exclude such disputes from the cognizance of the Civil 
Courts. As the extent to which this Clause might properly be carried deserved 
further consideration than he (Mr. Harington) had been able to give to the 
subj,'e thought it would be better for the present not to disturb the existing 
law an ,ctice. He would move that the Bill be passed as amended by the 
Select <.. 1ittee. 

'rhe 1.. 'n was put and agreed to. 

RECORD:tlItS' AND SMALL CAUSE COURTS (BRITISIT .HURMAH). 

The Hon'ble MR. lIARINGTON moved that the Report of the Seloot Com. 
mittee on the Bill to constitute Recorders' Courts for the Towns of Akynb, 
Rangoon, and Moulmein in British Burmah, and to establish Courts of Small 
Causes in the said Towns, be taken into consideration. 

The Motion was put and agreed to. 

The Hon'ble lb. IlARINGTON also moved that the Bill be passed with the 
nmendments recommended by the Select Committee. 

The Motion was put and agreed to. 

ABKAREE REVENUE LAW AMENDYENT. 

The Ron'ble MR. HARINGTON moved that the Report of the Select Com. 
blittee on the Bill to amend Act xn of 1866 (to coDlOlidate nnd amend the law 
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relating to the Abkaree Revenue of Fort William in Bengal) and Aot XXIII 
of 1860 (to amend the said Act XXI of 1856) be taken into consideration. 

The Motion was put and agreed to. 

. The Hon'ble MR. HARINGTON tb.en said that, before moving that this Bill 
be passed, he wished to observe that the Bill, as originally framed. applied only 
to the Presidency of Bengal. In introducing the Bill he stated that, after con. 
sulting his Colleagues, the Hon'ble Mr. Erskine and the Hon'ble Mr. Ellis. he 
had come to the conolusion that it would be better to leave the Legislatures of' 
Madras and Bombay, after obtaining the consent of His Excellency the Gover-
nor General (which was rendered necessary by the chamoter of the legislation), 
to legislate for their respective Presidencies. But on tho publication of the 
Bill, communications were received from the Governments of Madras and Bom. 
bay, which led the Select Committee on the Bill to alter it to the form in which 
it now stood. The Governments of Madras and Bombay stated that. with 
some slight modifications, the Bill would be adapted to those Presidencies, and 
the only objection pointed out by the Government of Madras to the extension 
of the Bill to that Presideney was, that it might interfere with the consoli4a-
tion of the general Abkaree Laws of the Presidency, which WIl8 in contem-
plation. He (Mr. Earington) however imagined that, whenever the Madras 
Legislature felt disposed to undertake the task of consolidating and amending the 
Abkarce Laws of the Presidency, they would find no difficulty in embodying the 
provisions of the present Bill in any Bill brought in for the purpose. In the 
meantime he thought there would be a convenience in the present Bill being 
made applicable to Madras as well as to the rest of India. 

The Hon'ble MR. ERSKINE moved the omission, in the first four lines of 
Section II, of the words "or other Chief Revenue Authority by whatever name 
such Authority is called," and the substitution of the words" or other Anthori. 
ty specially authorized in that behalf by the local Government." And in 
S('ction III the omission of the words "Chief Revenue" before the words 
.. Authority" in line 4. 

The Hon'ble MR. I£ARINGTON expressed his concurrence in the amendmeDtI 
proposed. 

The Motion was put and agreed to. . . 

The Bon'hIe lb. H&BINOTON .... mond tbattba BiD ... mODeled be ~\ 
The Motion,... put and aped to. ,\ 

'.!I:. 
,~ 
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MERCHANT SEAMEN. 

The Hon'ble MR. H.A.RINGTON moved that the Report of the Seloot Com. 
mittee on the Bill further to amend Act I of 1859 (for the amendment of the 
Law relating to Merchant Seamen), be taken into consideration. 

The Motion was put and agreed to. 

The Hon'ble MR. HARINGTON also moved thnt the Bill be pa~sed with 
the amendments recommended by the Select Committee. 

The Motion was put and agreed to. 

MUNICIPAL ASSESSMENT (STRAITS' SETTLEMENT) BILL. 

The Hon'ble MR. MAINE moved that the Report of the Select Committee 
on the Bill to authorize tIle extension of tIle term of Office of the Municipal 
Commissioners in the Settlement of Prince of Wales' Island, Singapore, and 
MaIaccn, be taken into consideration. 

The Motion was put and agreed to. 

The Hon'ble MR. MAINE also mOTed that the Bill be passed with the 
amendments recommended by the Select Committee. 

'I'he Motion was put and agreed to. 

REGISTRATION OF ASSURANCES. 

The Hon'bIe MR. ELLIS moved that the Report of the Select Committee 
on the Bill to provide for the Registration of Assurances be taken into consi. 
deration. He said that he trusted that, in connection with this Bill, ho might 
be allowed to remind the Council of the very great service rendered by a late 
Memuer of this Council, Mr. Forbes, in originating legislation on this import-
ant subject, and in taking a IeS:.illg part in framing the Bill which was now 
before the Council. So far back as in 1857, Mr. Forbes urged on the Madras 
Government, the necessity of a legislative enactment to establish throughout 
the Indian Empire offices for the registration of all documents, and to provide 
that unregistered documents should not be admitted as evidence in any Civil Court 
of J Wltice. The main object of lIuch a measure was to check the monstrous system 
of perjury and forgery which had prevailed, and continue to prevail, in aU parts of 
India, in connection with Civil Suits, and which had done 80 much to bring our 
Colll'ts into disrepute. The enquiries suggested by Mr. F~bcs obtained, from those 
1Iloat competent to form an opinion, a complete conflrmationof what Mr. Forbeabad 
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advanced in respect to the existence throucPhout Ind' f th 
Budder Court at Madras prepared tI:e draft °of a law ::'tOh ebs~ evils,. ~nd the 
t J f d t' f h . . . e su loot, whlCh was Ie oun a Ion 0 t e BIll wIth WhICh Mr. Forbes' name w h . . ft . as so onourably Iden. 
b ed, and WhICh was now before the Council. TIle delay that had' . 
b' . th' . occurred In 

rlngmg 1S very lIDpOl·tant measure to completion was not, he (Mr. Ellis) 
thought, a matter for regret. The Bill had passed throucPh three SIt C i 

• 0 ~ e ec- omJ" 
nuttees,. and, in its earliest stage, had the advantage of the opinion and 
suggestIOns of the learned Chief Justice. The Select Committees h d I . f' . a a so, 
m rammg tIns measure, the invaluahle assistance of the late Mr. Ritchie, 
an~ of so accomplished a jurist as his (Mr. Ellis') Honourable frien(i Mr. 
Mame. What was contemplated and hoped by the originator of this Dill. 
Mr. Forbes, had accordingly taken place. and while tho principles on wllich 
the original Bill was hased had been preserved, many most import:mt 
additions and alterations had been made in the Bill. The Select Committees 
had received most valuable eommunications on the subject of registration from 
the several local Governments, who had also forwarded the opinions of 
many public Officers of great experience in the administration of Justice, 
Throughout the country there had been the greatest unanimity &II to tho neces. 
sity of some such legislative enactment as that which was now before the Council. 
It was evident that the laws regarding registration at. present existing had 
proved inoperative: this arose chiefly because the complinnce with these· laws 
remained optional. and also, partly, because the machinm'Y for rt'gistmtion W88 

cumbrous. and had not given that facility for registration which was essential 
if the system was to become popular. Although there was th,is unanimity of 
opinion as to the necessity of radical alteration and amendment of the present 
laws relating to registration. there was a considerable conflict of opinion as to 
the extent to which registration should by law be made compulsory by the ex. 
elusion of all unregistered documents 8S l'vidence in the Civil Courts. There 
was a great preponderance of opinion as to making the registration of all 
Instruments relating to immo,'cnblc property above 100 Rupees in value 
compulsory, but those who were in favour of making all registration compulsory 
urged, that the same reasons which applied to making registration of Instru. 
ments referring to landed propeJ·ty compulsory. applied with very nearly equal 
force to transactions relating to moveable property; and it was argued that, 
even if the mensure proposed should entail some hardship and vexation 
in respect of bonds on the poorer class of borrowers, it would be infinitely 
less than the ruin to which they were exposed by the present state of the law. 
On the other hand, to the proposed compulsory registration it was ohjected, 
that if not really and fully carried. out, the effect .would be to invl1li,date a 
large proportion of the Deeds on whIch the transactions of the country Were 
founded; and in the absence of a sufficient machinery, thia would doubtlets 
be an ovetwbelming objection. It WDS aOO argued that the compulsory regia. 
tration of aU transfers of movl'.able property would operate &II a check upon 
trade, and would seriously interfere with the orwlW'1 tl'8llSD.ctionB of life. 
It had heen the duty and the anxious care of th(! Select CommittePs to ~'hich 
the Bill hud been referred, to prcsen'e tbe principles which, it was hOI>f'd. would . 
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make this m~D.sure It most valuable addition to the laws of this country, and, 
at the same time, to guard against the serious evils which miIPht result from a 
too sudden introduction of a measure of radical reform in the matter of re-
~stration It ~as felt that the Act would have to he applied to many and very 
dIfferent countrIes, and to people who would be slow to inform themselves of 
a new law, or to realize at once the very great advantages which might be rea-
sonably expected to result from this measure. With the permission or the Coun-
cil, he (Mr. Ellis) would briefly state the most important provisions contained in 
the Bill now before the Council. The registration of all Deeds of Gift relnting 
to immoveable property was rendered compulsory, by excluding all such Deeds 
€Xecuted after the passing of this Act, if unregistered, from being received in 
evidence by the Civil Courts of the country. So also the registration of all 
Instruments, not being leases for less tlmn one yel1r, relating to immoveable 
property of more than ] 00 Rupees in value, was mnde compulsory. The 
Instruments, the rcgistration of which was, by the Bill, permissive were Instru. 
ments relating to immoveable property of less than 100 Rupees in value, lenses 
for periods not exceeding one year; and Instruments of various descriptions 
relating to moveable property. Proyision was also made for the registration on 
certain conditions, of Instruments executed before this Act should come into 
force. But the Bill, while leaving the registration of these Instrnments permis-
sive, provided that there should be a limit to the time allowed for bringing ac-
tions on Instruments, the registl'l1tion of which had been provided for permis-
sively,in the Bill, but which, after the Bill became law, should not have been so re-. 
gistered. No action would, after the Bill became law, be entertained, unless Buch 
action should, if it related to immoveable property, be brought within two years; 
cr if it re1::tted to moveable property, within six months from thfJ date when the 
cause of action arose. It was hoped that this limitation would have the effect of 
making the registration of such Instruments very genem.!, while at the same 
time no undue stress would he laid upon the public, who might with justice com-
plain, if suddenly, and without sufficient preparation, tho registration of all 
Instruments whatsoever had been made compulsory; and ho (Mr. Ellis) 
believed, a most valuable addition had been made to the Bill by the Sections 
which provideti that regitltered Bonds for the payment of monoy not cxceeding 
the sum of 100 Rupees might be enforced without tho expense and delay 
attending a. Regular Suit, and also that registered Bonds for the pa1ment of 
sums exceeding 100 Rupees should in like manner be enforced, provided that 
the parties to sucb Bonds, f!,t the time of ~heir regiatrat~on, ~ad signified and 
recorded their assent to those Bonds belDg enforced 10 thlS manner. This 
summary method of enforcing such Bon~ would very greatly an~ mOlt 
advantRoooeously diminish the number of SUits for small e:moonta whIch now 
occupied the Civil Courts of the country; would save mu~h time and expense to 
Suitors, and would, while affording all reasonable protectIOn to a11cgod debtora 
who were enabled to show ca.UBe against the issue of execut.ion, greatly Iacili-
tate the recovery of debts. Many of the alterations in tI~c Bill. were of such 
great importance that, however anxious the Select Co~ttee DUght have beeD 
to hasten the promulgation of a. law 80 urgently required, thq had CODIid. 
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ered it more prudent not to recommend that the Bill should at onoe be pasSed. 
They considered it very desirable that this Bill, in its present complete form 
should again be published, so that the local Governments and the public gener~ 
ally, who were so deeply interest~d in a law of this nature, should be well ac-
quainted with its provisions, and that opportunity should be afforded for the 
expression of public opinion on the whole Bill as it now stood. The delay as 
to the time at which the law would actually come into force throughout the 
whole of India would not, by this postponement, be as great as might at first 
sight appear. If the Bill were to be now passed, it would have been necess~ 
to leave it to the local Governments to determine the date at which the Act 
should come into force in each Territory, and as the arrangements to be made 
for the thorough organization and establishment of Registra.tion Offices would 
hav~ been attended with more difficulty in some than in ot.her .parts of India., 
the Act would have come into force irregularly at different times in the several 
parts of India. It was proposed in the Dill as it then stood, that the Act 
should come into force throughout the whole of I1ldia simultaneously on the 
1st May 1864, or in a little more than a year from the present time. The 
Committee had also had undcr their consideration the advantage which would 
result if the provisions of the Act were extended to the local jurisdiction of all 
Courts established by Royal Charter, whether in the Presidency Towns, or in 
the Straits' Settlement; but they felt that it would be very desirable to obtain, 
on this subject, the opinions of the Judges of those Courts. The delay in the 
passing of the Bill would, it was hoped, enable the Oommittee to recommend 
the removal from the Bill of those Sections by whir.h it WtIB provided that the 
Act should not apply to unregistered Instruments relnting to immoveable pro-
perty situate within the limits of the jurisdiction of Courts established by 
Royal Charter, and would thus render the Act universally applicable through-
out India. 

The Motion was put and agreed to. 

The Hon'ble MR. ELLTS then moved that the Bill be re-published al re-

commended by the Select Committee. 

The Motion was put and agreed to. 

WASTE LANDS BILL. 

Th H 'bl"''' HABINGTON introdUced tho Hill to provide for the speedy e on e ~~R. • h b' eel th 
ad' udication of claims to Waste Lands. He said that, SlDOO e 0 ta.in e 

l .. f th Council to introduce this Bill, he had bad the advantage of 
pe~on o'th e ra1 of his Bon'ble Colleagues on the 81lbject of the Bill, ani confemng WI seve . made' th • 
the result had been that many important alteratioDi bad been 1U e Bill 
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as originally drawn. He (Mr . .i:larington) thought these alterations were great 
im~rovements, and that they would be generally concurred in :-firBt, the 
perIod of the advertisement mentioned in Section I of the Bill had been extend. 
ed from thirty days to three months. It was considered by the Hon'ble Rajah 
Deo N arain, and the Hon'ble Rajah Dinkur Rao, that if the shorter period 
were retained, many persons having an interest in the land proposed to be sold 
or otherwise disposed of might be prevented, by absence or other cause, from 
hearing of the advertisement in time to admit of their appearing to prefer 
their claims or objections; and that injustice might in. consequence often be 
done. These objections, coming from such a source, were entitled to ,much 
consideration. In Section V words had been introduced, giving the Oellectors 
or other Officers power to extend the time within whieh persons intending to 
contest, by a Regular Suit, orders rejecting their claims or objections, should 
notify such intention; and the period allowed in Section XVIII for instituting 
a suit for compensation after any land had been sold or otherwise disposed of 
on account of Government, had been enlarged from twelve months to three 
years. In Section VI, the word" persons" had been substituted for the word 
"Judges" in order to show clearly that the Local Governments were not to 'be 
considered as restricted to official persons in constituting a Oourt under tho 
Section. The Local Government would no doubt deem :it advisable, that one 
or more of the persons appointed to be Judges of such Courts should be persoDi 
not in the service of Government. 

The Hon'ble lb. HARINGTON then applied to the Hon'ble the President 
to suspend the Rules for the Conduct of Business, and on the suspension of the 
Rules, moved that the Bill be taken into consideration. 

The Hon'ble MR. OOWIE said that, from the nature and objects of this Bill. 
it undoubtedly ought to have been subjected to .pub~c criticism by pUblication 
in the Gazette in the ordinary way. But bemg mtroduced at this very late 
period of our legislative year, the result of such publication w.ou~d have been to 
postpone the passing of the Bill for several mont~8 i and behevmg that those 
interested or likely to be interested in the purchase of Waste Lands would 
much prefer the passing of such a Bill at once, he would offer no objectioll to 
the measure, though he thought it right to point out this departure from the 
usual wholesome rule of publication. 

The Hon'ble MR. HAlI.INGTON expressed his entire concurrence in what 
had f llen from the Hon'bJe Mr. Cowie. 'fhe Bill would have been brougbt in 

a much earlier date i but before it was introduced it was thought ad. on a very . . 
visable to consult the various local Governments upon Its proVlliions. The 

I " f e of these Governments had only lately been received, whioh bad. rep 168 0 som . . . " 
caused the delay that had taken place In the mtroduction of the Bill, and which 
the Government very much regretted. 
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:rhe Hon'ble ~he PREsmENT said he quite conourred in the remarks of the 
Hon ble Mr. CowIe, a.nd he thought it would have been much bettE-.r if the Bill 
could have been brought forward in time for being published but ·d • . ' conS1 er-
ing the Important interests awaiting a decision, it was very desirable that the 
Bill should be passed without further delay. In regard to the extension of the 
period during which claims might be submitted for possession of the land 
it must be remembered that on one side the interests of the intending purchase; 
and Government were identical, the one in obtaining the land. the other in 
bringing it under cultivation, and their influence would be much weightier than 
that of any probable claimants: the Government therefore could not be too 
careful in guarding the rights of any just claimants. It would be the duty of 
the ~xecutivp, Government to make it thoroughly known in every part of the 
country, that Waste Lands were under sale, and in the instructions for the com-
position of the Courts of Adjustment, to convey their desire that the interests 
of al,l parties should be fairly represented. 

The Hon'ble SIR CHARLES TREVELYAN said, it occurred to him to suggest 
the adoption of a practice which was found very useful in Ceylon, and was likely 
to prevent lands which had rightful owners being offered for sale by the Govern-
ment. The practice he referred to was, that all lands which were supposed to 
belong to the Government, and were considered suital!le for sale, were surveyed 
and their boundaries marked out beforehand, so that there always was a stock of 
land ready prepared for the market. This previouA survey and demarcation of 
the land was It matter of local notoriety, giving all who were interested an oppor-
tunity of coming forward before the lands were offered for sale at all; and more-
over, it prevented persons who were desirous of purchasing lands from being sub-
jected to any unnecessary inconvenience or delay. The adoption of a simple 
expedient like this in India would let the public know what lands were available 
and would enable intending settlers to make their arrangements much more easily 
than they could at present. Although the land rules in Ceylon presumed. that 
a special preliminary application was made in reference to cach lot of ground, 
requestinO' that it might be surveyf'd and the boundaries marked. out previously 
to its sale~ and that a regulated advance waR made for the expenses, which was to 
be returned if the land was not knocked down to the applicant; the actual fact 
was, that the lands available for sale by Government were all first lurv('yed and 
demarcated, and then advertised from time to time, after which intending pur-
chasers chose for themselves. 

His Bonor the LIEUTENANT-GoVERNOR said that the following lteps had 
been taken in Bengal with reference to the survey and measurement of Waste 
Lands. It llad been found 8.8 yet impossihle to undertake a generallurvey of all 
the districts in which Waste Lands were situated. Such a survey co~ld not be 
commenced in Assam until some of the sun e1 parties noW' employed In Bengal 
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were available. But even in Assam, surveyors had been sent to survey and mark 
off all such lands ~ had been applied for by purchasers. In Cachar, where de-
marcation preparatory to a genera] survey had commenced, the Officers engaged in 
the operation were instructed first to survey and lay down the boundaries of all 
lands actually granted and sold, and then, as to the remainder, to divide them off 
in blocks of convenient size, with distinct landmarks, natural where they were to 
be had, and pillars built of masonry if natural boundaries did not exist. In 
Darjeeling, which consisted chiefly of Waste allds, a topographical survey had 
been completed some time ago, ~nd a map was now in the possession of the Super-
intendent, showing the position of the various streams and spurs of mountains. 
This map was accessible to intending purchasers, and on referenoe to it, any land 
applied for could be approximately marked off and disposed of under the rules for 
the sale of Waste Lands. Occasionally, uncertainty as to the exact boundary 
might arise from deficiencies in the map. or rather from its not being fully under-
stood by those using it; but in any such case the matter was practically settled 
without difficulty by the Superintendent, the purchasers being willing to abide 
by his decision. 

The Hon'ble SIR OHARLES TREVELYAN explained that, in the observntions 
which he had made, he had not contemplated that all the Waste Lands of a 
Province should be surveyed and marked out in anticipation. Oertain parts 
of a district were usually peculiarly suited for early scttlement, as being the 
most eligible. What he meant to suggest was, that each Local Government 
should ascertain what lands were more immediately dcsimble for settlement, 
and should have them surveyed so as to prepare a stock of land beforehand 
ready for the market; all qucstions of title, boundary, and the like would thus be 
wettled before the sale. He thought it was hardly hoooming that any land should 
be brought by the Government into the market, the right to which might be rCb,-
Bonably questioned. The Bill before the Council W88 quite in hannony with 
the practice to which he had referrcd, and he had mnde these suggestions only 
becausc he thought they were likely to be of public utility. In India., an intend-
ing purchaser often did not know where Govornment lands suited to his purpose 
\tere to be found. In Oeylon, although the law was much the same 88 here, in 
practice all the land was surveyed and mapped out beforeha.nd, a.nd intending 
settlers became aware by the Government advertisements what lands were to be 
had, and waited till the next periodical sale. 

The Motion was put and agreed to. 

The Hon'ble lb. lIABINGTON then moved that the Bill be passed. 

The Motion was put and agreed to. 



( 59 ) 

MASTER'S OFFICE, HIGH COURT. 

The Hon'ble MR. MAINE introduced the Bill to make provision f th peed dill. di . . or e s y 
an e. Clent sposal of the busmess now pendmg in the Office of the Maste f 
the High Court of Judicature at Fort William in Bengal. He said that, be:o~ 
he asked the President to suspend the Rilles, the Council would expect him to 
say something of the additions made to the Bill since the description he gav~~i 
it at the last sitting. They would recollect that he moved for a Bill limited to 
the High Court of Calcutta, but the Hon'ble Mr. Harington bad suggested that 
some such measure might be required at Madras and Bombay. The Govern-
ment had been in telegraphic communication with the Governments of Madras 
and Bombay, and the answer of Bombay had been, that they would be glad to 
have such a measure; of Madras that they did not require it. In that state of 
things, he proposed to follow a legislative precedent of last year, to make the 
Bill primarily applicable to Bengal, but as in Act XVIII of 1862, to give the 
Governors in Council of Madras and Bombay a power of extending it to the High 
Courts of those Presidencies. The other additional Clauses had been inserted 
with the full concurrence of thc Chief Justice and other Judges of the High Court 
at Calcutta. Act V of 1840 had substituted solemn affirmations for the old mode 
of swearing Hindoos and Mahomedans by the Ganges water and the Koran, but 
it was confined to the Mofussil; it would now be extended to the High Oourts 
exercising original jurisdiction, and some words would be added embracing affi-
davits. Sections X and XI had reference to the system of signing and serving 
process introduced by the Code of Civil Procedure. Under that Code, judicial 
process issuing from the High Court when exercising original jurisdiction was 
signed by the Judge, and served by a particular Officer of the Court. It was 
found, however, in Calcutta, that there was evil in distracting the attention of the 
Judge while engaged on important judicial business, by compelling him to go 
through the formal act of signing process; and indeed the Small Oause Courts' 
Act allowed process to be signed by the Clerk of the Court. The 8fstem, again, 
of serving writs by the Officer of the Court was more adapted to the Mofussil, 
where individuals were (so to speak) further Ilpart from each other, and wer~ 
easily identified,· than to great cities like .Ca1c~t~ and Bomoo.y, whcro 
the serving Officer had much difficulty in. IdentifyIng !he ~rson u~n 
whom service was to be effected. Moreover, this Officer had IDCOnS18tent duties. 
He was at once expected to be abroad serving writs, and in Court proving the 
service. There seemed therefore to be strong reaso~ for reve~g to the English 
practice of allowing process to be served by the partIes or their attorneys. These 
h tr 1 recommended by Sir Mordaunt Wells, the J udgo who had 

c anges were song y , · __ 1· :-.!: t' h· h had 
been most concerned with that part of the ongIww JurlD\UC Ion W Ie most 
to do with the matters adverted to. It was well known to all w~o had watc~ed 
the working of the new system, that Sir l£ordaunt had m~t futhfully carried 
out the application of the Code of Civil procedure to the High Oourt; and ~ hia 
energy and assiduity was attributable, in great measure, tbe really extraordinary 
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~es~a~h. of business (as it appeared to an Engli!\h Lnwycr) in that branch of 
JUl'lBdlction. The recommendation of this J udO'e concurred in by the Ohief 
Justice, would doubtless have much weight with the Oouncil. 

The Hon'ble MR. MAINE then moved, under the suspension of the Rules, 
that the Bill be taken into consideration. 

The Motion was put and agreed to. 

The Hon'ble Mn. MAINE also moved that the Bill be passed. 

The Motion was put and agreed to. 

The Hon'ble the PnEsIDENT said· he was sure that the Members of this 
Council would join him in congratulating their Hon'ble Colleague, Mr. Haring-
ton, on the mark of confidence, and of the sense of the valuable services he had 
rendered to the Government, shewn by the Governor-General in appointing him 
to be Lieutenant-Governor of the North-Western Provinces. Whilst regretting 
the loss of Mr. Harington's valuable assis~ance, they heartily rejoiced, and 
wished him every honour and success in his new appointment. 

The Hon'ble Mlt. HARINGTON expressed his grateful acknowledgments to the 
Hon'ble the President for the manner in which he had noticed his (Mr. 
Harington's) services in that Council, and his appointment to the Office of 
Lieutenant-Governor of the North-Western Provinces, which His Excellency 
the Viceroy had done him the honour to confer upon him. 

The Council adjourned. 

CALCUTTA, 1 
The 25th Fehruary, 1868. J 

M. WYLIE, 
lJep!l. Secg. to the Goo'. of India, 

Home Depa,.tment. 




