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* •T dsspat, 20tĵ  PeA uaby , 1923— 
laid on the Table • •

The Pri^nerB (Amendment) Bill 
The Indian Na?|l Armament Bill •
The Workmen's Compeniution Bill J , 

l^mipsDAY, 21st Fe b b v a b y, 1923—

Besdution re AdminUtration of Ajmer-Merwara..............................................
ReBolntion re Cognizance by Le^UI at ore of Matters on which Govern

ment of Indiii has undertaken legislation [Modification of Rale 23 (1) 
' of Ihe flules of Buaineea]- . . . . , . . .
Reftolution re Recommendations of the Committee on Indian Arma 

i^nles

Thubsdat. 22st> Febeuaby, 1P23—

T16 Criminal Law Amendment Bill laid on the Table • . .
Mensago from the L^gihlative Asaemblj . . . . .
The Workmen’s Compensation Bill .............................................
The Indian Factories (Amendment) Bill . • . ,
The Hindu Cereraonial Emoluments Lill . . . .
Statement of Business .

M o h d a y, 26t h  Fe b b u a e y , 1923—
Quest ions and Anrwers .
Bills laid on the Table • • . • . .
RfHolution re Keoommendations of Committee on Indian Arms Rules 
Rpsolution re A.mendment of Standing Ordern . . . .  
riscuHsion on the Criminal Law Amendment Bill . . .

T uesday, 27t h FEtiBUARy, 1923—

Message from the IiCgiBlative ABgemblj . . . . .
BillK laid on the T a b l e ...............................................................................
The Indian Paper Currency Bill . . . . , ,
'i he Prisoners (Amendment) B i l l ............................................ ............
The Repealing and Amending Bill . . . , . .

 ̂ The Hindu Ceremonial Emoluments Bill , , . . .
* Message from the Legislative Assembly • • . , .

W edhesday, 28th F e bBu a b y, 1923—  ^

bill laid oo the Table
Conference re Regulations under the Electoral Rules . . .
Resolution re Appointment of Indians to the Traffic Inspector Cadre 
Resolution re Appointment of Indians as Departmental Secretaries, Join 

Secretaries, etc..........................................................................• . , "
Statement liuliness • * ..................................................

Thubbday*, 1st*M abch, 192^ --

Member Sworn • • •
The Budget V . . •
The Criminal lil̂ w Aiaendment Bill

Paoes..

886 '  

83« 
8 ^ - 7 9

8 7 9 - 88

888— 90ti

907

O
909
909

909-17

917— 20

929— 81

931

933— 33

938

939— 62

962— 64
061

967

1»()7
967— 68

908 

969

969— 95

996

997
997

997— 1020

1020-50

1050

1061

102lr-69
1060-8S



liODOAT, 5th Mabch, 1023—

• Cjc^tloMMid ............................................................
Statement laid on the Table  ̂ . • . . •
Rett lution re Imposition of an Export Duty on Benzine and Petroi* 

^ReBolniion rf Bights and Status of Indians in Kenya . . •
The Married WomcnV Property (Amendment) Bill . .

I * T c e 8d a t , 6th  M a r c h , 1923—
ifember Sworn . . . .  . • • •
Questions and Answers
The Code of Cilminal Procedure (Amendment) Bill . .
^ills assented to by the Governor General . . . . .

W ednesday, 7th Mahch, 1928—

The Budget . .............................................

P a o s s . '

r 108S 
108& 

1086— 1101 
1 1 0 2 ^
r > 2 i - 2 i

1127
1127— 29
1129—81
1 1 3 1 -3 2

1133—81
T hubsdat, ?th Mabch, 1023—

Absence from House at question time of Members who have given notice 
of QueBtionB . . . . .  . . .

Quebtions a?id Answers . . . . . . .
Draft Notification rr Emigration of Unskilled Labour to Mauritius
The Indian Cotton Cess Bill . . . , . . .
The Indian Income-tax (Amendment^ Bill . . . .
The Government Savings B^nks (Amendment) Bill . . .
The OflBcial ^ecrt-ts Bill . . . . . . .
Messpge from the LegiBlative Assejably . . . . .
Statement of BasineBs . . .  . . . .

Monday, 12th Makch, 1 9 2 3 -
Questions and Answers . . .  . . . .
Meipage from the Loginlative Assembly . . . .
Bill laid on the Table . . . . . . .

,  Kebolution rc ArocndmcMit of Electoral Rules . . . .
The Malkharoda and Gaontia Villages Laws Bill . . .

Tuesday, 13th Maech, 1923— ^
Announcem ent of Summer Session in July, 1923 . . ,
The Code of Criminal Procedure (Amendment) Bill . . .

Wedsesday , 14th Mabch, 1923— \
Questions and Answers . . . . . . .
Kesolution re Iij^ian Stores Dei)artment . . • . V
Resolution re Eligibility of Political P.riBoners for Election to Logialttture 

TflUitsDAY, l^^H ^ a b ch , 1923—
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COUNCIL OF STATE.
Thursday, the Ut March, 1983.

The Council assembled at Metcalfe House at Eleven of the Clock. The
Honourable the President was in the Chair.

MEMBER SWOEN:
The H o n o u ra b le  Mr. ALI BAKSH MUHAMMAD HUSSAIN (Sind:

Muhaniniadan):

THE BUDGET. .
The H o n o u r a b le  Mr. E. M. COOK (Finance Secretary): Sir, I rise

to present a Statement of the estimated annual expenditure arid revenue of
the Governor General in Council for 1923-24. I have been charged b j the
Honourable the Finance Member to express his regret that, owing to' the

of the Legialature, he is unable to be here, to present this Budget
’̂ personalty. He is "however looking forward to 'jfacftig the music in this
Chamber at about 11 o ’clock on Wednesday next. At the conclusion of
my remarks this morning, there will be distributed to Honourable Mem
bers, together with a number of other papers relating to the Budget, a copy. 
of the speech which the Finance Member is now, I have reason to hope, mak
ing in another place. Honourable Members w411 find that that speech con
tains, besides the usual account of the financial results of the current year
and an estimate of the expenditure and revenue for next year, an appreciation
by the Finance Member of the general financial position of India as it
appears to him—a new-comer indeed to this country, but one, if I may
say so, whose reputation as a financier has preceded him. I  do not
propose therefore to duplicate in my remarks this morning what Sir Basil
Blackett has said, or rather is saying or will be saying, in the speech which
will be in Honoui^^le Members’ hands shortly. I will confine myself,,
as 1 did a year ago, to giving the Council a brief summary of the more im
portant facts regarding the current year. I will then proceed to announce
our estimates^of revenue and expenditure for next year, explaining at the
same time what action we propose to take as a result of the inquiries of the
Indian Retrenchment Committee. And finally I will indicate how far,
after taking such credit as we can for the Inchcajje Committee’s recommen
dations, it will be possible to balaiice the revenue and expenditure of the
Central Government.

Now, as regards the current yfear, it ̂ 11 be mthin the recolliection of"
Honourable Members that the Budget for 1922-23, as it emerged from the
LegiBlatiu*e, left us with a deficit of 9 drores 16, lakhs. Hotiourable Mem
bers will also recount that Sir Malcolm Haildy warned the Legislature
that the provision enter^ in the Budget for ei^enditure in Wazinst^n
should be regardftld isls dhily tentative aind he hintrf that p6ssibly the p»o> 
vision Qf 2 croriss lakhs on that accouiat woiflti prove insuffieient. Well,
Sir, iiif vifî W of. the I gave in the Peptemb^^ssidn to a ques
tion wTiiph was asJcM,me,,I^think by m j HbnouraMis frimd Mr. Sethiia,
regarding the progress of reveiiue and expenditt»re thfe je&t ao iar as they
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[Mr. E. M. Cook.] *
<5ould then be foreseen, the Council, I think, will not be surprised to hear 
that the estimate deficit of 9 crores 16 lakhs is going to be exceeded. As 
now revised, the estimates point to a deficit of about 17  ̂crores, that is a net 
worseness of crores. There will probably be a saving of 4 crores 14 
lakhs in expenditure but revenue will be some 12 crores 48 lakhs less than 
the estimate.

When we framed our revenue estimates this time last year, we did not 
t)0unt on any hope of a marked or sudden revival in trade, although we 
certainly expected some improvement on the general trade conditions of the 
preceding year. On the whole. Sir, our anticipation has been justified. 
There was considerable stagnation during the earlier part of this summer but 
now I think, except perhaps in the cotton mill industry in Bombay, the 
general feeling in ^ e  business community is at present one of mild optim
ism. Considering the impoverishment of most of our former customers 
our exports have undoubtedly shown a very promising recovery. I will 
give the figures. So fur as merchandise alone is concerned the balance of 
trade in favour of India during the first 10 months of this financial year 
has been 62 crores, which contrasts with an adverse balance of 29J crores 
in the corresponding 10 months of the preceding year. As against this there 
has been a substantial net import of bullion, but after including the bullion 
figures there still remains a net balance of 20 crores in favour of India 
instead of an adverse balance of 33 crores in the first ten months of last 
year. *

I will now make a few remarks about the figures under the mote im
portant heads. Under customs we budgeted for a total net revenue of 45J 
crores, of which 9 crores was expected to accrue from the enhancement of 
duties imposed last March. We now expect a customs revenue which will 
be some 3 crores short of the figure which we budgeted for. Honourable 
Members know, I think, that the dominant factor in our custojns revenue 
ior the last year or two has been the import of sugar. In the previous year 
we got 6J crores from sugar, although the duty was only 15 per cent.; in the 
current year on the increased duty of 25 per cent, we hoped that we might 
realise about crores. Actually we now expect that the revenue from 
sugar will be less by a crore and a half than the budget figure. The excise 
duty on cotton manufactures will also bring us in substantially less than 
we expected, and we shall probably be about 60 lakhs down under 
that head. As regards the other tariff heads, it is probable that there 
will be some deficiency in the revenue from liquors, matches, machinery, 
and cutlery, but any losses under those heads should be counter-balanced 
by increased revenue from the import duties on cotton piece goods, which 
are likely to give us n ^ ly  a crore more than our estimated revenue of 
i560 lakhs, and iron, steel and other metals, while the new excise duty on 
kerosene is likely to bring us in 89 lakhs as against 40 lakhs budgeted for. 
As regards the so-called ** luxury articles, which are assessed to duty at 
SO per cent, the Council may be interested to know that, in spite of a very 
substantial fall in prices, we expect to get 273 lakhs as against 284 lakhs 
budgeted for; that has been due to the fact that the import of most of 
ihese articles has increased. Up to the present nearly twice as many motor 

ccars have been imported as in the corr^ponding period of the previous 
years. On the whole, therefore, I think. Sir, that our* estimates from 
-customs, all things considered and having regard to the great difficul
ties of estimating til̂ e yield from increased taxes have not turned out so 
l»adly. But it is as regards Bailways that the returns have been most
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n a  Bin>aiT. 1053" •
disappointing. The increase in passenger fares was expected to add some 
6 crores to the receipts. The traffic, however, both passengei; and goods, 
especially goods has fallen off, and as against the ©Stmiated gross traffic 
receipts of 99J crores, we do not expect to get more thtSi 92 crores. What 
small improvement there has been over the receipts of the previous year has 
been due to the increased passenger fares. On the other hand, we expect a 
saving of over 2 crores on programme revenue expenditure, but an excess of 
about a crore in ordinary working expenses, so l^at, altogether, our net rail
way revenue is likely to be down by 6} crores; and 1 am sorry to say that, 
softer taking into account interest charges, the final result for the general tax
payer will be that there will again be no profit from railways but a loss 
of about a crore. As regards Post and Telegraphs revenue, the effect of 
the new postal rates during the first few months of the year w^s to reduce 
•correspondence. But since then there have been distinct signs of recovery, 
and it is clear that the public are now gradually getting used to the higher 
postal charges. For the present, however, I think we must anticipate a 
decrease of 106 lakhs in our anticipated receipts. There is a small saving 
in working expenses, and after debiting interest, the Department will pro
bably prove to be running at a small profit of about 24 lakhs. As regards 
*our income-tax collection, the Council will remember that we expected to 
make large collections of arrears, but after the beginning of the year it 
ibecame evident, not only that the allowance that we should have to make 
for bad debts would be large, but also that our revenue was going to be 
seriously affected by the heavy refunds which have had to be made, chiefly 

•in Calcutta, as a result of the adjustment system in force under the former 
Act. Fortunately, this complication will, under the new Act, not disturb 
our estimates again. I understand that in Calcutta in many cases Com
panies have actually received a cheque from Government instead of paying 
any tax at all; and the net receipts in Bengal are not expected to be more 
than crores. In other provinces the collections have been good, espe
cially in Bombay, though I am afraid that the lower profits which the 
cotton mills are now making are going to affect our revenue from that 
city next year. Altogether we anticipate under Income-Tax a total dete
rioration of 8i crores. As regards other heads, I think I need only say that 
v̂e expect to get 89 lakhs more from Opium than we anticipated and pro

bably a slight improvement of Rs. 7 lakhs or so under Salt.
As regards our expenditure, the only important variation that I need 

mention in our civil expenditure is the fact that there has been a substantial 
saving of about 186 lakhs in the budget provision for interest on debt. 
That is mainly due to the fact that a full half year's interest in respect of 
the greater part of our rupee and sterling borrowings this year will not fall 
4ue till after the end of the financial year.

I now come to the military- expenditure. Bat before I give the figures,
1 must explain to the House a change of some importance that has been 
made in the method of exhibiting them. I do not think I need explain 
it at any great length, because the matter has already been discussed in 
this House a year ago, both in the general discussion on the Budget and 
also on a Resolution moved by my Honourable friend Mr. Kale. This 
change affects all the non-commercial heads, but it is specially marked in 
the case of military Expenditure. I think most Honourable Members know 
that our practice in the last 2 years, in distributing the exchange adjust
ments, has been to show them against the individual heads of account in 
the case of 'coftimercial services, and that as regards other heads, we 
used to lump tljem together under the one bead, Bzchange.”  Now,
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[Mr. E. M. Cook.] "
of course, ̂ tfaat method would answer well enough if the difference between 
the statutory of 2 shillings and the actual rate had been less; it gives 
the figui«8 a very misleading appearance when the difference between the 
two rates has been as large as it has been for the past two years or so. We 
have now decided to distribute the exchange adjustments between the indi
vidual heads in all future accounts and estimates; and the figures of 
military expenditure that I shall give this morning have accordingly been 
arrived* at after converting sterling expenditure into rupees at the rate of 
Is. 4d. Instead, therefore, of speal^g of the military budget for the 
current year as being 62 crores 18 lakhs, as we spoke of it this time last 
year, I shall speak of it as being 67f orores, which is the correct figure if 
YOU take the sterling expenditure at Is. 4d.

Now, the military budget provided 65 crores and 10 lakhs for the 
established charges of the Army, 213 lakhs for Waziristan expenditure and 
52 lakhs for demobilization charges, making, as I have said, a total of 
67} crores, Waziristan expenditure in the current year is now estimated 
at 385 lakhs. Tlie demobilization charges will probably amount to 208 lakhs 
ô dnss: to unexpected progress that has been made with the discharge of 
surplus officers. On the other hand, the established charges will now 
amoimt to only 60J crores owing to a continued shortage of British troops, 
the fall in prices and various other causes. A very careful control has 
been maintained over these charges, and savings in budget grants have not 
been allowed to be re-appropriated for new measures involving a permafi- 
ent liability of any magnitude. By those means, in spite of the excess 
expenditure of 172 lakhs in Waziristan and of the increasexi demobiliza
tion charges, we have been able to effect a saving of 46 lakhs in the totaf 
budget grant for military expenditure.

I now come to the Budget for next year. The question, of course, 
that must be uppermost in the minds of all Honourable Members is, what 
we are going to do about retrenchment. Here, Sir, we oome at once up 
against a matter that has made the preparation of this Budget so ex
ceedingly difficult. Since they assembled in November last, Lord Inchcape 
and his colleagues on the R^renchment Committee, and their Secretary, 
a distinguished predecessor of mine, have worked at their task with a 
devotion to the public interests which it would be impertinent for me to 
dwell on. I only invite the attention of the Council to the fact that each 
of these six gentlemen has attained a position of considerable eminence in 
the buî n̂ess world, and that the sacrifices which they have made in leaving 
their large and varied commercial interests in order to undertake a task 
of this magnitude must have been very considerable. I xhiiik. Sir, that 
we in this Council can '<vell feel proud that two Members of the Com
mittee are our cdileagues here. When the Committee’s report is published, 
the public will understand what an exacting task theirs must have been. 
Government feel confident that they will have the Legislature and the 
country behind them in seeing to it that the labours of the .Committee shall 
not W ve been iii vain, and that every e^rt is made to go to the utmost 
length in carrying the Committee's reconrniendatiops into practical effect, 
at as early a date as possible, and to the tx âximum extent practicable.

' But, Sir, the more i'nmi^iate pit^blem is the extent to which we’ can 
translate th6 CommHlee's recommendations into the bjidget for 1^8-24. 
Lord Inchcf^pe*# C^munittee, recognizing the difficulties in which we have 
been placed b̂ Hng tb the necessity for presenting tht budget on Man*
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xm  BUDoxr, 1055f
1st, have veiy kindly provided us with a number of instahnents of their 
report. We received the first portion a little more than a fortnight ago, 
the second p<Htion last Saturday night and the third porticm yesterday. 
These three parts cover the greater portion and all the more important 
heads of our expenditure. We understand that the last portion will be 
received during the course of the next day or so, and we hope then to 
publish the report as a whole, in complete form, as soon as the necessary 
number of copies can be printea. I think Honourable Members will now 
xmderstand what I meant when I spoke about our difficulties in framing 
the budget. To present a budget with no Inchcape in it at all would be 
unthinkable— ît would be likd trying to play Hamlet without the Prince. 
On the other hand, when we attempt to calculate, at such very short notice 
and without there having been time to make any careful or detailed exami
nation of the report, the extent to which we can take credit in this present 
budget for the Committee s proposed savings, once we attempt to cal
culate that, Sir, we are at ones met by certain very grave practical diffi
culties. In the first place, even if we blindly accepted the Committee s 
recommendations lock, stock and barrel, it is obvious to the Council that 
some time must elapse, and in certain cases indeed a considerable time, 
before the full effect of the retrenchments can be reached. Indeed, when 
one comes to read this report ii is clear that the amount of what I may 
call the ‘ lag’ must be considerable. A second and very important fact, which 
1 would ask Honourable Members to bear in mind when they come to 
read the report in a few days time, is that the Committee were through
out working on the budget estimates for 1922-23. Now, Sir, the budget 
estimates for next year, which necessarily had to be prepared without any 
specific reference to the Inchcape Committee s recommendations, already 
show a substantial reduction as compared with the budget for the current 
year. This is due to various causes; one of them is the general atmosphere 
of economy which, I am glad to s^ , now prevails; another cause is the 
fact that a good many of the savings are automatic, due to the fall in 
prices and so forth. Now, when one makes an allowance for these two 
important considerations, namely, the lag and the fact that the reductions 
proposed by the Committee are reductions on the 1922-23 scale of expendi
ture, then the extent to which credit can be taken in the budget for the Com
mittee’s recommendations, even supposing it were possible, which obviously 
it is not, for Government to accept the whole of the recommendations 
without any examination, becomes very much smaller than might at 
first sight appear.

I had to clear the ground in this way in order to enable the Council 
to follow me when I now inform it of Government’s exact intentions. There 
is, however, just one more word of explanation J must give. I said that 
oin: budget estimates for next year as originally framed were prepared 
without specific reference to the Committee’s recommendations. There 
are t\̂ ô exceptions to that; one is the military budget, which I will refer 
to later, and the second is the pos  ̂ and telegraph budget, in respect of 
which we had had some earlier information and therefore we were able 
to take into account sc«ne, though not all, of the Committee’s proposed 
reductions.

•
I now come to the actual budget estimates. I will first take the civil 

expenditure. *I have already indicated, Sir, that Government are not yet 
in a position to announce definitely which of the particular recommenda
tions of the Committee will be adopted: nor has it been possible for ug
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to frame an aoourlte forecast of the allowance which is to be made for 
wfaat I have called the lag. Nevertheless the Government of India are of 
opinion that the situation is one which necessitates their taking some 
budgeting risks, and they have decided therefore to take the respon- 
sibiUty of saying that in the civil estimates they believe that a reduction 
of four crores can be effected duri^ the 12 months commencing April 1st 
next, over and above the reduction for which credit had already been 
taken in the post and telegraph estimates, either in the ways proposed by 
the Committee or by some modification of them. Now, in the civil por
tion of our budget, excluding interest, the Committee have recommended 
reductions which, although we have still a few pages of their report to 
receive, we expect will amount to about eight and a half crores. The total 
civil expenditure in the 1922-23 budget is 103 crores and 9 lakhs. Now, 
the corresponding figure in the budget estimates for next year, as originally 
prepared last month, is 101 crores and 3 lakhs, that is, 2 crores and 6 
lakhs less. The House will see therefore that our cut of 4 crores, together 
with this amount of 2 crores and 6 lakhs, makes a total of 6 crores and 6 
lakhs; that is to say, out of a total reduction of 8J crores proposed by the 
Inchcape Committee we propose in this budget to make allowance, on 
account of the lag or on account of any retrenchments which may be found 
impossible, for less than 2 crores. I think, Sir, that this allowance, or this 
margin as I may call it, is, having regard to all the circumstances which 
I have mentioned, a small one. The Government of India will leave no 
stone unturned to make actual reductions which will effect the fu lle r  
saving of 4 crores which I have mentioned in civil expenditure. But I 
must not conceal from the Council that it will tax all Government’s ingenuity 
to give full effect to thia 4 crores reduction within the year 1928-24.

As regards military expenditure risks of the same kind, and also of 
other kinds, are being taken. In spite of the fact that it will be necessary 
to provide 169 lakhs for expenditure in Waziristan next year, the Govern
ment of India are budgeting for a military expenditure which will be 6} 
crores less than the current scale. That is to say, they will be budgeting 
for 62 crores as against a current military expenditure of 67J crores. I 
am not in a position to-day to give precise details of the particular retrench
ments in military expenditure which the Government hope to effect. I 
may say, however, that in the forefront of those reductions, and forming 
the pivot on which the other reductions depend, is a substantial reduction 
in the strength of British and also of Indian troops. These reductions are 
being discussed between the Government of India and His Majesty’s 
Government. The exact form which they should take is necessarily a 
matter of some intricacy jfnd complication, for it is obviously desirable to 
impair as little as possible the essential structure and organisation of the 
Army and so to retain, after the reductions have been made, the maximum 
degree of efficiency possible. The decision, as the House will understand, 
is also a very responsible one, and, the difficulties being what they are,̂  
there simply has not been time to arjive at a final decision. In any case, 
the full financial effect of these reductions, and of certain otlier pro
posals in regard to the military expenditure, could not for practical 
r^sons be expected in the coming year. But if those reductions and 
others which have been agreed upon could have been fully and effectively 
in operation from the 1st of April next, then the net military expenditure 
for 1923-24 would be 57J crores, that is a reduction of 10 crores on the 
current scale of expenditure.
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Ab regards our expenditure estimates as a whole, I do not think I need 
take the Council in detail through the various heads. I ^ink it is enough 
for me to say tliat, as compared with the budget estimate of eiq)enditure 
for 1922-23 of Bs. 215 crores and 27 lakhs, inclusive of the working expenses 
of commercial departments, our total expenditure for 1923-^, taking 
the sterling expenditure at le. id., is estimated to be 204 crores and 37 
lakhs, that is, a reduction of 11 crores in spite of an increase of 1} crores- 
on interest charges.

Similarly, as regards our estimates of revenue. I do not propose to 
trouble the House with many details. I will only say generally that we 
have assumed that trade conditions will continue very much as they are 
at present; we have not counted on any eju*ly boom or any sudden revival 
in trade. The utmost we have done is to allow for a small growth in 
revenue, such as may normally be expected from year to year. Under 
the various heads of our customs revenue, we have either repeated the 
figure which we anticipate for the current year, or we have provided for a 
small increase where an expansion seems probable. Altogether we are 
assuming a net customs revenue of roughly 45 crores, or 2J crores more 
than in the current year. This estimate, I ought to mention, provides 
for a reduction to 5 per cent, all round, with no rebate, of the export duty 
on hides and skins. That reduction has been necessitated by the state of 
trade. In respect of income-tax we are not allowing for any increase over 
the current year’s revenue of 19 crores. We shall not have the same 
heavy refunds to make, but, on the other hand, we expect that there will 
be a fall in revenue in Bombay. The liailway budget as originally framed, 
provided for a small profit of Bo lakhs. We are assuming, however, that 
as a result of the lietrenchment Committee s recommendations for a reduc
tion in working expenses, there will be a profit of 3 crores. Similarly, 
in Posts and Telegraphs we hope by retrenching working expenses to realise 
a profit of 147 lakhs. The nec result, after taking credits for retrencli- 
ment, military and civil, is that we are budgeting for an expenditure of 
204 crores and 37 lakhs, against an expected revenue, on the basis of 
existing taxation, of 198 crores and 52 lakhs, leaving a deficit of 5 crores 
and 85 lakhs.

5 crores and 85 laklis. What are we to do about that deficit? Are we 
going to leave it uncovered? 1 will answer that question in a moment. 
But meanwhile there is one thin« we can do, which although it is not very 
much more than a change in book-keeping methods, nevertheless does 
relieve the revenue'account. The Gold Standard Reserve-consists approxi
mately of £40 milhons and is invested in British treasury bills and other 
short term securities. Government propose to utilise the interest on 

these securities by crediting it to revenue instead rf)f adding it to the Reserve 
itself, and this will reheve the revenue account to the extent of 159 
lakhs. The Council, 1 think, will remember that last year the Legislature 
agreed to this being done in the case of the interest on the securities in 
the Paper Currency lleserve, and we feel that to a very large extent these 
two measures are analogous.

There will thus remain a deficit of 4J crores, and what are we to do 
about ttiat? Some Honourable M^n^bers, who may fully share our anxiety 
to balance our budget, may suggest that we may safely leave that uncovered, 
in view of the fact that as time goes on the Inchcape Committee’s recom
mendations will be brought more and more into effect and that, with the 
disappearance of the lag/' the budget will in a year or two be bound to 
balance itself. Sir, the Government feel that,»however attractive such a
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course m a / appear to some, it would, to say the least, be a dangerous one. 
When one examiAas the Betrenchment Committee’s proposals, it will be 
«een that, taking the militarY budget alone, over 2 orores of the reduotions 
represent merely a rqducfion in stocks, in oiJier words, that particular saving 
is non-recurring, for as soon as the stocks ure worked down to the new 
minimum, the normal annual purchases will have to be resumed. The 
same thing is true of the Railway budget and the Posts and Telegraphs 
budget, and also of the budgets of one or two other Departments. Further, 
Government realise, and this 1 suggest is a consideration of the 
utmost importance, that this budget provides, to their great regret, for 
no reduction in the provincial contributions. Government are very much 
impressed by the undesirability qf any further indefinite continuance of the 
present very unsatisfactory position as regards these provincial contribu
tions. They have stated more than once that, as soon as they are in a 
position to do zo they intend gradually to reduce and finally extinguish the 
provincial contr.butions, the aggregate amount of whî '̂  ,.is about 9J crores. 
Now, the essential preliminary to any such reduction be the balancing 
of our own budget. If this present deficit ot crores is'to remain uncovered, 
then I must warn the Council that anŷ  substantial relief to the provinces 
will almost certainly have to be deferred for some years, if not posti)oned 
indefinitely. On the other hand, if we can cover the deficit this year, 
then any improvement in our financial position, due to the ringing 
into full effect in subsequent years of the retrenchments proposed, or to 
any possible future improvement in our revenues, can and will be devoted 
til giving to the provinces that relief of which most of them are so greatly 
in need.

There is only way in which we can bring that relief, if not actually 
within sight, at any rate within the range of practical politics, and that is 
by additional taxation. The Government of India dislike proposing addi
tional taxation just as much as the Legislature will the voting of it. They 
feel, however, that the situation calls for it, not only because India s 
credit is very vitally involved, after the 100 crores of deficits that we have 
had in the last five years, in making a final and successful effort to balance 
our Budget, but also because without it the relief which the Provincial 
Governments and Legislatures have been anxiously awiuting must again 
fade into the indefinite future. The Government have carefully reviewed 
the whole sphere of taxation and have been obliged to reject all possible 
measures except one, and that is the increase of the salt duty to Rs. 2-8-0 
a maund. In a full year this increase will probably give us 6 crores of 
rupees, although in the first year of its imposition it is not likely to bring 
in more than crores. If we can get this additional revenue, the deficit 
will be covered and we shill have a balanced budget, with a small surplus 
of about a quarter of a crore.

I have so far said nothing about ways and means estimates. During 
the last year or two public attention has naturally been concentrated 
mainly upon the ordinary revenue and expenditure, owing lo the very large 
deficits that have occurred. But my Honourable and revered friend Sir 
Dinshaw Wacha has, I believe, on more than one occasion pointed out 
r^re the great importance of the ways end means figures, for it is in their 
ways and means operations that the actual financial policy of Government 
n manifested. At the same time, it is very difficult to budget for ways 
and means in the same way we budget for our ordinary revenue and ex
penditure, and it is never ̂ possible to adhere to any strict programme in
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regard to operations which consiBt in financing the country’s various liabi
lities and in finding cash for our own and the provinces* day to day dis
bursements. Of course we may say beforehand that we Jaope to do so and 
80, but it is never possible to forecast with any accuracy the changing 
conditions of the money markets, both here and in London. I am not 
therefore going to trouble the House with many details about ways and 
means. Honourable Members will find, however, in the Finance Member’s 
speech a summary of our ways and means operations during the current 
year and a forecast of our liabilities and assets next year. T^e only thing 
I wish to say about the current year is to draw attention to the fact that, 
owing to our large rupee and unprecedentedly large sterling borrowings, 
we have been able to make a substantial reduction in our floating debt. 
We have reduced the Treasury Bills held by the public by 32J crores and 
we have cancelled Treasury Bills held in the Currency Beserve to the 
extent of crores. We cannot hope to make such laĵ <?e reductions in 
the ensuing year, but it is Government’s intention to do all they can to 
pursue the policy of funding the floating debt by converting it into securities 
of longer tenn.

These large sterling borrowings of ours in the current year have also 
facilitated the provision of funds in London to meet our sterling obligations. 
As the House knows, we took advantage of the strengthening of exchange 
which occurred at the New Year to remit funds to England by the sale of 
Council Bills. We did this somewhat in advance of the Secretary of 
State’s actual requirements but at a time when we knew that it would be 
convenient to the market, and when we knew also that we could hope to 
get our money home at fairly favourable rates.

As regards next year, we are providing the usual 30 crores for railway 
capital expenditure plu8 the large lapse which has occurred in this year’s 
grant, making a total of 38  ̂ crores. We shall unfortunately have to allow 
certain l^rovincial Governments large overdrafts to meet their revenue 
deficits, and we also are making loans to several of them for capital expendi
ture, particularly a large amount to the Bombay Government for expendi
ture on their development scheme. Altogether, as the estimates stand 
at present, we expect to have to meet liabilities of about 67 crores, and 
we are assuming, of course purely for budget purposes, that we shall be 
able to secure a rupee loan of 25 crores and to make sterling borrowings 
of £15 millions. With these resources, added to certain other assets whidi 
are mentioned in the Finance Member's speech, we hope to meet the 
liabilities I have mentioned and in addition to effect a further reduction 
cf 5 or 6 crores in our floating debt. On the estimates as they stcmd at 
present it will be necessary to remit the sum of rfibout £27 millions sterling 
to London during the course of the next year. That can be done in two 
ways. Firstly, we can purchase exchange, one method of which is by 
selling Council Bills in London, and se(^ndly, we can draw on the Paper 
Currency Beserve or the Gold Standaixi Beserve in London, against a 
corresponding ear-marking out here; but it is obviously impossible for 
Government to commit themselves in advance as to the extent to whidi 
they will combine these two methods, it must depend on the actual money 
and exchange conditions of the moment. ^

That completes my summary of the Budget and I have only to thank 
the Council very cordially for the great patience with which they have 
listened to what I fear has been a rather bald recital of dry facts and figures.



• THE CRIMINAL LAW AMENDMENT BILL.
%

The H o n o c r a b l b  M r . J. CBEBAB (Home Seoretttfy): Sir, I move that:
** The BiU further to amend the Code of Criminal Proce<hiif./1898, the Europeas 

Vagrancy Act. 1874, the Indian Limitation Act, 1906, and the Central Provmcea 
Courts Act, 1917, in order to provide for the removal of certain existing discrimina
tions between European British, subjects and Indians in criminal trials and proceed* 
mga, as passed by the Legislative Assembly, be taken into consideration."

The H on o u b a b le  Sib MALCOLM HAILEY (Home Member): Sir, 1 
rise to support the motion which has been put forward by Mr. Crerar. The 
BiU has been so much before the public and has been discussed at such 
length both in the Press and in another place, that 1 need not deal at any 
length with any question of detail that arises, for the details are no doubt 
well known to all Members of this House. I desire to deal with the 
motion, and 1 hope that the House will allow me to do so, on somewhat 
broad lines. This Bill will, 1 believe, be of exceptional interest to this 
House because there must be many here whose recollections, and indeed 
periiaps whose public life, date back to the time when this controversy 
was last before the Legislature, and aroused such animosity and hostilit> 
between the two communities. Since then India has gone far: and perhaps 
there is no greater proof of the change in the political and social atmosphere 
between these two communities, than the fact that we can now bring 
forward a measure of this type without ngain raising the antagonisms of 
the early eighties. It is not, 1 think, that Indians feel any less than they 
did then that the maintenance of special trial privileges in favour of Euro
peans constitutes a slur on the Indian judicial administration; it is not 
that they believe any less strongly that the maintenance of these special 
privileges involves on many occasions a miscarriage of jlistice. Nor do 
they feel any less that these privileges in themselves constitute a claim 
of superiority of one community over another. It is certainly not the 
case that Indians have less capacity for voicing their sentiments on this 
subject, nor have less power in giving effect to those sentiments in the 
fephere of legislation. Nor, again, do I think that Europeans cling any 
less tenaciously to their demand for the traditional privilege of a trial by 
a jury of their own countrymen. On both these positions the communities 
stand firm. But if we have been able to make an advance by mutual 
agreement on this question, it is, I think, because we have made a real 
advance in the path of statesmanship in India. I think that Europeans 
on their side realize that, if they are to maintain their position in India, 
it cannot be by emphasising that they belong to a separate community, 
by standing aloof from Indian questions, unmindful of the depth of senti
ment on an issue which Lidians themselves consider so vital as this. They 
recognize that it is necessary to make sacrifices on their side if they are 
to give a proof to India of their changed position. I think that Indians 
on their side, too, have felt that, if they can secure the good-will and co
operation of Europeans in working out purely Indian problems anvi if at 
the same time they can secure from Europeans some concession to Indian 
sentiment on a niatter which has so moved the Indian national spirit, 
th^n it is worth while to make some abatement of the standpoint which 
they formerly held.

If I am correct, this is the true analysis of the circumstances by which 
we have been able to arrivj at this agreement. For this is an agreement
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which we ask the Legislature to ratify, an agreement of the representa
tives of the two communities, arrived at by a process both of levelling 
down and of levelling up. The net result is that Eurojieans retain prac
tically a minimum of their former privileges; that is to say, that they will 
be distinguished only by the fact that they will not be tned by second 
( r third class Magistrates, they will not be subject to the exceptional powers 
of those Magistrates who enjoy what are known as Section Thirty powers, 
and they will not be subject to a sentence of whipping; though in regard to 
the last, I may mention that the whole question of whipping is about 
to be investigated anew as a result of the recommendations of the Com
mittee. Then Indians on their side, it is generally admitted, have also 
gained much. They have gained greatly in respect of the procedure regard
ing appeals. They have gained greatly extended powers of habeas corpus; 
rnd they have gained in another l-espect to which I know many Indians 
(ittach great importance: that is to say, that while we retain the safeguard 
of the right of Government to appeal against verdicts of acquittal, Govern
ment will now be able to make that appeal where racial considerations 
are involved both on fact as well as law. That I know Indians regard 
as safeguard against miscarriage of justice in those very vexed and un
fortunately much advertised cases. ~

That, then is the net result of the agreement which we are asking the 
Legislature to approve. But I think, perhaps, the greatest result of all is 
this, that, T̂ 'hereas before the whole controversy turned on the question 
of the njitionality of the judge, whereas Indians then claimed that there 
was no reason why Indian judges should not try Europeans, and Europeans 
maintained on their side that they would not be tried by Indian judges, 
row that question no longer exists. Nowhere in our new procedure will 
you find a reference to the nationality or the race of the judge. Europeans, 
except for the small point which I have mentioned, namely, that they will 
not be tried by second and third class magistrates, can be tried by any 
Indian magistrate or any Indian judge.

I do not think lhat my presentation of the case would be complete 
if I stopped at the agreement itself; because, as is well known, that 
agreement has been modified in two respects under the instructions of 
the Home Government, and this fact has been widely discussed in the 
Press. I do not expect this House, any more than the public, to accept 
j\’ithout some expression of its feelings the fact that His Majesty’s Gov- 
(inment have modified tlie agreement amved.at by the representatives of 
the two communities. But I claim that that modification does not, as 
has so often been represented, in itself afford any proof that His Majesty’s 
Government have been prejudiced against the clj îms of India, or is callous 
to the sentiment of India on the subject of the disabilities of Indians in 
respect of franchise and other civil conditions in the colonies. For myself 
1 claim that the fact that His Majesty’s Government has insisted that 
Dominion subjects resident in India should retain the rights which they 
now possess, is simply the result of a calculation of the advantages to be 
derived from two alternative lines of action. The Committee would have 
withdrawn from colonials the rights which they now enjoy. Now, that 
could not have been intended so much as a reprisal, as an insirument ior 
negotiation with the Dominions in securing fuller rights in regard to the 
franchise and. better legislation in regard to immigration procedure. But 
\ŝ ien one looks closely into the circumstances one is obliged to realize 
lhat the number of Dominion subjects resident ^n India is so infinitesimal
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that the withdrQwal of nghts from them would not in itself be sufficient to 
put any real pre&slire on the Dominions. That is to say, it might be a 
threat, but it would not be a threat whioh would carry with it any 

.terrors. On the other hand, an attitude of forbearance and large- 
mindedncss oa the part of India might well secure for India 
that better atmosphere which her own Ambassculor has done so much 
to foster in the Dominions, and which he, better than any one 
•else, knows to be the one avenue for success in securing better treatment 
•of Indians in the Dominions themselves. I claim, therefore, that, whether 
His Majesty's Government were right in their calculation, or whether we 
tshould be right or wrong in throwing away the opportunity of legislating 
ir the sense recommended by the Committee, the decision arriv^ at in 
England does not show any prejudice on the part of His Majesty’s Govern
ment against the claims of India, nor does it show that it is desirous of post
poning the claims of India to those of the Dominions themselves. Then 
there is a second point, one which I admit has attracted far less public 
jittention and is in itself perhaps of minor importance, I mean the modi
fication in regard to the trial of certain cases which come under the Army 
Act. As the House knows, there ure five major offences, which by virtue of 
section 41 of the Army Act are withdrawn from the purview of courts- 
martial and must be tried by civil courts. These cases now come before the 
High Courts but under our new procedure will be tried by Courts of Session. 
Only His Majesty’s Government have required that the Act should contain a 
clause providing that at the instance of a competent military authority these 
cases should be transferred from the Court of Session to the High Court. But, 
ab has been pointed out elsewhere, there is a substantial reason for this. Men 
serving under the Army Act do not come out to India of their own will; they 
are drafted here in the course of their military service. Already, when they 
come to India, they have what must certainly appeal* to them an inferior 
judicial status compared to that which they enjoy in England. That is to 
•say, in England, it they are to be sentenced to more than six months’ impri
sonment they can claim a trial by jury. That trial in the case of all major 
offences would be before a Court of Assize presided over by a Judge of the 
High Court; when they come here they will find that for minor offences, 
they can receive at the hands of Indian magistrates in cases where no racial 
considerations are involved imprisonment up to two years without the bene
fit for jury. That is one point. Another point is this, that whereas before 
they knew that for the major offences which are withdrawn from the purview 
of courts-martial they would *be subject to trial by High Court, now they 
will be subject to trial by Court of Session. But since the law provides that 
these cases are withdrawn from the purview of courts-martial when they 
:are committed within a hundred miles of a competent court, and whereas 
the competent court is now the High Court, for the future since the com
petent court will be the Sessions Court, we are obviously extend
ing greatly the sphere of trial by civil courts. I do not think it is 
unreasonable on the part of His Majesty's- Government if, in view 
of the light in which this • change of procedure is likely to appear 
to the British soldier serving in India and in order to prevent 
discontent arising from that fact, they have insisted that we should 
pkce in our Bill a provision that competent military authority should on 
occasion be able to require a transfer from the Court of Session to the High 

Oourt. I  would remark that we have confined the definition of competent 
military authority to the higher authorities, namely, to the Army Command
ers who iiT0 only foiu* in% number,’ and we have a guarantee from the
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Commander-iii-Chief i^at this authority will be exercised only in exceptional 
oases. " *

, That then is our Bill as based on the recommendations of the Committee 
a!*d as modified under the instructions of the Home Gk)vemment. It has 
been discussed widely in the Press, it has been submitted to close scrutiny 
in another place. The only amendment of any importance there effected, 
iji that relating to the provision of an appeal against whipping where whipping 
is the only sentence. That, of course, is not a point relating explicitly to 
any racial consideration. It was intended as an improvement of the general 
law. I shall not dwell further on thai point now, because an amendment 
will shortly be coming before the House on which the whole question can 
hr discussed. With that, Sir, I commend this Bill to the House. I believe 
that this House in accord with the greater part of the pubhc will welcome- 
it, not only as an improvement in our judicial procedure, but more— b̂ecause 
it is an agreement between the two communities involving sacrifices and 
concessions on both sides, and because it should go far to put an end to a 
c^^utroversy which has lasted for 40 years. But most of all, I claim that 
î  should be welcomed because it affords a guarantee that Europeans and 
Indians are prepared to work together in harmony and in mutual co-opera
tion towards a common object, the development of India on lines which 
will fit it to take its place as a self-governing unit of the Empire. For 1 
maintain that if India is to gain that position, it is essential for her to carry 
with her in her task the good-will and the assistance of the Europeans 
resident in this country.

Tho H o n o u r a b l e  S a ty id  RAZA ALI (United Provinces East: Muham- 
niadcin): Sir, it is not without mixed feelings of hope and doubt that I
rise at this stage to suy a few words on the Bill— ĥope, because I find that, 
v.fter all, the Government have been able to remove some of the inequali
ties applicable to the procedure in cases in which nationals of the two 
races appear as accused in the dock: and doubt, because the distrust and 
suspicion that pervade the Bill are I am afraid bound to react on public 
opinion in this country. I must confess that if persuasive powers were 
allowed to influence the judgment of a man, I must stand absolutely con
verted to the views of the Honourable Sir Malcolm H^ley. He put his 
case so sweetly, and so persuasively that I for a minute had coi»iderable 
doubt whether this Bill, after all, was not a measure of perfection. For 
a minute it appeared to me that all racial distinctions had been obliterated, 
that there was no preference shown in the matter of procedure relating to 
trials, and in a jvord so far as the Courts of law were involved, that the 
millennium had come. But, Sir, fortunately, I pulled up towards the 
end of the Honourable Member's speech, and I would try to express 
shortly the unprejudiced view that can be taken of the provisions of this 
Bill. I must at once say that the Bill marks a definite stage in the 
removal of inequalities in judicial procedure. The Bill is, and it has been 
admitted by the Honourable Sir Malcolm Hailey, by no means a perfect 
measure, but I do not think that it would be an extravagant claim on the 
part of the Government of India to say that they were guided by 'tiie 
considered report that was submitted to them by the representatives of the 
two communities, that sat and considered the whole question* Unfor
tunately, it appears that His Majesty's Govermnent has again assented 
its will, not only asserted but imposed its will on* the Government 
of ii^dia in three and not two matters as pointed ‘ out by tTie 
Hortourable Member in charge. The two points he has already 
placed before this Council. I find that th e»  is yet another matter in
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which the Indian||Opinion demaBded reforms to be introduced but on which 
we find no action has been taken— I am referring to the procedure relating 
tu the trial of Europeans and Americans. I know, Sir, it has been pointed 
cut that because the Cxovemment of India had entered into certain 
tuaties with certain countries, it is not possible to take away the rights 
which the subjects of those countries in India enjoyed. It is further 
j.ointed out thj.t if the rights of a certain particular nationality, namely, 
the nationality that has entered into a treaty with India, are not to be 
taken away, it would be introducing an invidious distinction to retain 
those rights while taking away the rights of the subjects of those countries 
who have not made any treaties with India and to whose subjects Indians 
are not bound by treaty obligations. Sir, if the recommendations of tiie 
Committee had been accepted in their entirety and the Secretary of State 
on the one hand and the Government of India on the other had not 
interfered with that report, the Bill would have been a far more welcome 
measure than it is to-day. It is true that the Bill marks a memorable

• stage inasmuch as it takes away the disability of the trying judge based 
•on his colour to try cases in which European British subjects are the 
necused. That 1 must at once say is a very considerable advance hut 
after going carefully through the Bill one would find that that is practically 
the only advance which can be brought forward by Government in support 
<:f the Bill. Sir, the measure was committed to the care of the committee 
at a time when unfortunately racial bitterness ran very high in this countr)^ 
As one who not only gave evidence before that committee but was also 
present when the evidence of some English witnesses was ttiken, I can say 
that great stress was laid by certain leading witnesses representing the 
non>o^cial British community on the fact that racial feeling at that time 
wa? at its height. Some of them went on to say that but for the fact that 
+he political situation was so grave and racial feelings were embittered 
the non-olficial British community would have been prepared to go much 
farther to bring about the removal of these inequalities. That was, Sir, 
in January last year. Thirteen months have passed since and every one 
knows that the'situation in the countr> is much better and more hopeful 
than it was then. Was it too much then to expect that the non-official 
British community and the Anglo-Indian community would make good their 
promise and would be prepared to consent to the removal of those 
inequalities that yet disfigure or will disfigure our Statute Book? But, Sir,
I can understand the case of a special procedure in criminal trials being 
<5onceded to Colonials or the British residents in this country. Indefen
sible though the retention of such procedure would be, it has at its back the 
sanction of usage and law which have obtained in this country for many 
many years. What I entirely fail to see. Sir, is why non-British Europeans 
and Americans should be accorded any preferential treatment in this 
country. Sir, only the other day the Supreme Court of the Uni^d States 
^denied the rights of citizenship to an Indian. Is this the record which 
i?hould encourage us to extend this privilege to the people of America 
which are not enjoyed even by ourselves? Sir, I will venture to say, 
that the attitude of Government on> this question as regards the inhabitants 
^  the United States in relation to us is one of adding insult to inju^, 

it comes very closely upon the decision of the Supreme Court of the 
T^nited States. I hope, Sir, I have not used any unparliamentaiy langu^^e 
find that I am within my rights in criticising the aUitude oJ the Supreme 
■Court of the United Stateii.
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Now, then coming to our own* disqualificationfl 1 find that sections 30 
^nd 34 of the Criminal Procedure Code have been retained. It might be 
open to one to say that though that in a way evinces inequality in the 
matter of procedure, yet it is not a very serious complrfnt, 1 submit, Sir. 
if the powers of the magistrate empowered under sections 30 and 34 when 
trying an Indian were to be compared with his powers if he were to try an 
European British subject, the comparison would evince a great disparity. 
It would disclose in fact a concession in the case of the European British 
subjects and would amount to hardship in the case of the Indian inas
much as the magistrate would be in a position to impose an enhanced 
(sentence. The Honourable Sir Malcolm Hailey has already dealt with 
the question of the definition of ‘ European British subject ' as embodied 
in the Bill. Sir, nobody wants to start a campaign of reprisals against 
Colonials. Nobody wants in fact to subject them to any disadvantages 
in this country. We are not vindictive and we do not propose to take 
any reprisals hut our proposal bo modify the definition of the European 
British subject was not based on any vindictiveness. The simple question 
was whether in this country we should give any people a right which we 
ourselves do not enjoy. In the case of European British subjects, as 
Honourable Members are aware, those rights are much wider even than 
those which have been extended to non-British Europeans or Americans. 
Lastly the proposal t  ̂ make it obligatory that every case in which a 
British soldier is charged with a major offenoe, on the report of the 
niilitar>̂  authorities, should be transferred to the High Court does l^ e ly  
nullify the effects ot improving the procedure to the extent to which it has 
been improved by the committee. The net result. Sir, let me say at 
once, will be this that, whereas in the case of a British civilian it would 
be open to the Sessions Judge to try him, if the accused happens to be a 
British soldier, the accused would be in a position to insist, if a report 
to that fctffect is made by the military authorities, that his case should be 
transferred to the High Court, and the High Court is not given any power
to exercise its discretion if a motion is made to it for transfer. Sir, I for
one am not prepared to say that the Bill introduces a change in our 
political evolution which would satisfy the vast bulk of public opinion in 
this country. On the whole it is unfortunately a halting measure, but I 
do not forget that it is the result of a compromise that has been arrived at 
between the two communities. The essence of a compromise. Sir, is that 
none of the parties should be in a position to say that it has entirely 
succeeded, and the other party has entirely failed. In that view, Sir, 
personally though I would like these modifications to go much further than 
they do, I, having regard to the manner in which certain special privileges 
have been enjoyed by our British friends, cannot say that I will be 
entitled to move the rejection of this Bill. It is not a Bill, Sir, which
can enable us to throw up our hats in joy, bi/l yet I must recognize that
the passing of the Bill marks a distinct stage in the career of our political 
evolution, and it is after all a measure of considerable advance. As such,  ̂
Sir, I support the consideration of the Bill.

The H o n o u r a b l e  Mr. LALUBHAI SAMALDAS (Bombay: Non-
Muhammadan) : Sir, may I without impertinence congratulate the Honour
able the Home Member for the dispassionate and impartial way in which 
lie analysed the whole Bill and gave the reasons why this Bill is now before 
our House. He paid compliments, Sir, to both communities, to Indians and 
Englishmen,, for having changed their angle of vision; he said that the 
mutual distrust which was visible some years back has. prttctically
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disappeared— I won't say, totally disappeared, but it has disappeared to a 
very large extenl^ May I, Sir, add that Government have also changed 
their angle of vision; and if they had not accepted readily the motion in 
the other House by my Honourable friend Mr. Samarth, perhaps this 
Bill would not have been before us. Sir, the way in which the then Home 
Member and the then Law Member were prepared to accept the Besolution 
and then to carry it out to its final logical ooncluaion shows that G o v ^ -  
ment also have recognized that the time has come when racial distinc
tions should be removed as far as possible. I hope the Honourable Member 
will not accuse me of a carping criticism when I say that the interference 
by the Secretary of State if not on both the questions referred to by him 
but at least in one of them, has really led to a very great disappointment 
in the minds of many of us. It is not, Sir,—let me assure the Home 
Member and the Council, as my Honourable friend Mr. Baza Ali said, it 
h  not in a spirit of retaliation that we want that the special privileges, 
granted to Colonials should disappear. May I, Sir, with the permission *of 
the House, read what two Indian MemJbers of the Bombay Council say 
on tiiis question; they cl<3nrly say, ‘ we are of opinion that the subjects- 
of those British Dorfiinions and Colonies in which Indians are demed ‘the 
right of British citizenship and equality of treatment should not have any 
privileges accorded to them in India. We desire that our views be com
municated to the Government.’ Sir, the feeling is duo to the fact not 
that we do not. want to treat them equally,— we wan  ̂ as much reciprocity 
as possible and we want that they should be treated ^s Indians, but 
do not want that they should be given any more privileges than, whjut 
Indians are getting in their own country. As regards European 
subjects, I realize that they have been enjoying certain privilege^, ,apd 
we will not grudge those privileges for the present, but we do grudge the 
privileges that are being given to those Colonials. .Although the number 
of these Colonials is very small, and the practical effect of this Bill may 
not be very great in their favour, but we want to show that we on our 
part do not want to show any favour and although we do not want to hit 
back, we do not at the same time want to take it lying down,, and that 
we will treat them as equals but not as our superiora. ^Tliat feeling does 
exist, and there is a feelii^ of disappointment not only in this House and 
in the oiiier place but also in the country that we cannot, without fear of 
losing this Bill, show our resentment. We have either to take the Secre
tary of State s interference in the best spirit that we can and accept it or 
we can throw out the Bill. We do not want to throw it out, and therefore 
we accept it, but we do protest, Sir, against the Secretary of State s inter
ference. This may not be due, as the Honourable the Home Member 
put it— ît may not be due to his want of appreciating our difficulties or 
he may have no idea that in bolstering up of Colonials, his attitude 
leaves a feeling as of a sting in tHe minds of iw st of us. Sir, having 
said so much I ask the House to allow me to rea4 the concluding portion 
of the Honourable Sir Malcolm Hailey's speecli on the subject in another 
p l ^ ,  wWch 1 do to re-eiohb what he said there; he said that “  of all 
things the ‘ ; oompwmiise and good-^mlr is the most elusive. Catch 
it while yott may< and endirine it in an imperishable form in vOur Statiite 
Book.'; ‘ ; •

The H o n o u b a b l b  Sir MANECKJI DADABHOY (Centî ^̂ V Province^: 
Geneirttl)?: -Sfa’, I  dd not sEaFe the apprehensions of doubt or despair to 
which my Honourable friend Mr. Baza Ali ha  ̂ given vent, but I

1 0 6 6  OOUKOn. OF STATB. [1ST M aboh  192H.
■ (



. . . THE CEIMIMAL IJkV AlfBHDMENT BILL. 1067
I

welcome this Bill as a Btraighi-forward and statesmanlike solutiop of a 
problem, of a controversy which has been raging for 40 years or more. 
1 WjBlcome this Bill not because it finds a permanent solu^on of the troubles 
that have agitated this country during the last 40 years, but as it is the 
only practicable and, as I  said, statesmanlike solution of the difficulty. 
This Bill which we have the pleasure of welcoming to-day is the result of 
u motion which was made by a distinguished Indian Member of our Legis
lature in the other House and of the joint deliberations of a Committee 
on which Indian talent, Indian legal acumen was largely represented. 
1 quite admit, Sir, and as the Honourable the Home Member has said 
to-day and elsewhere, this is not a final and permanent solution of the 
question; it is a solution of the question for the time being, as it marks 
a great advance, as it marks an enormous improvement on the existing 
law, and as it constitutes a departure from that policy which has been the 
source of trouble, which has been the source of bad feeling and discontent 
all over the country. And, Sir, as such, this measure will receive in this 
Hous^ a full measure of support. We accept this Bill and accept it with 
a feeling of gratitude for one main reason, and that reason is, Sir, that it 
removes for all time to come that colour bar, that feeling, that stigma of in
feriority with which Indians were judged and treâ êS heretofore. No 
matter what were the qualifications of an Indian, whether he was a 
Joint District Magistrate or Additional Sessions Judge, he was debarred 
from trying a European. Whatever may have been the qualifications of 
an Indian he was not allowed to take cognizance of trials in which European 
subjects of His Majesty were arraigned. Now this Bill completely does 
away in a very satisfactory manner with that colour bar; that stigma which 
hitherto has remained on our Statute Book has been removed for all time 
to come; and here I do express my gratitude to the European members of 
the Committee and to this Government for having helped the solution 
of a controversy and having put their Indian fellow subjects on a footing 
of racial equality. Let all honour be to Europeans for this great conces
sion, this large and just concession in the history of this country.

So far as the Bill is concerned. Sir, as far as I have marked the public 
pulse, there has been a great measure of satisfaction. The Bill has been 
received by the press and the public througjiout the country with perfect 
satisfaction. I have not seen any adverse criticisms in the papers against 
this Bill as it now stands. I have not seen any adverse criticisms or notice, 
nor meetings have been held by the public to express their disapproval of 
this measure. The Bill has been favourably received and it has been 
favourably received because it marks a distinct departure and 
permanently removes a s t i^ a  and racial disability. Sir, I may 
claim to say that this Bill is the greatest achievement of the* 
Reformed Council. This Bill will remain a hi^borical document on our 
Statute Book and it will remain as a monument of that good feeling and 
fellowship which both Europeans and Indians displayed in coming to a 
compromise and solving a most difficult, a most intricate and delicate 
problem of the fi^e. Sir, after all the sacrifices made by the European 
community are large: but for their cooperation, but for their good-will, 
we would not have been able to achieve this result. And if they have 
suffered a substantial reduction in their privileges, on the other haifd I may 
say that the privileges gained by IndiaM have been large, solid and subs
tantial. An Indian to-day when the Bill is passed can claim to be tried 
by a majority bf the jury of his own countrymen. An Indian to-day can 
oiaim, if he is tried by a,Sessions Court, with the aid of assessors who will
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be his ow i oounti7 men, and that is a great improTement. The Bill 
further marks a s^lid improvement, ina^uch  as it gives powers t6 Govern
ment to appeal both against convictions and acquittals on questions of fact 
and law. We shall hear no more of those insinuations, of those stories 
sometimes very well founded and at times based on mere surmises, of 
miscarriages of justice. The power which this legislation now gives will 
do away for ever with that wanton disparagement of our judicial officers 
and will restore confidence in all judicial trials in the country. It will 
give confidence and protection to our' judges and the fair name of our 
ju d ic i^  will not be gullied by unfounded reports and insinuations. It 
will give confidence to the public because in every case in which it appears 
that there has been a miscarriage of justice there will be the satisfaction 
of an appeal. It will remove from the European subjects of His Majesty 
when acquitted in a court of law the insinuation of a partial and dubious 
acquittal. It will once for all make a very satisfactory solution of our 
troubles, misgivings and doubts.

Sir, my friend the Honourable Mr. Lalubhai Samaldas has alluded to 
the fact of the Colonials being ^ven the benefit of special privileges m 
this country in the matter of criminal trials. Mr. Saiyid Kaza Ali has 
also referred to that matter. I venture to differ from them and I may 
say with confidence that it would have been both impolitic and inexpedient 
for this country tp have withheld from the Colonials those privileges which 
we are giving to other European and American subjects. I do not think 
that, because some of the Dominions have denied to us the fuller rights 
of citizenship, we should retaliate. I appeal to the sentiment of the Bight 
Honourable Mr. Srinivasa Sastri. He said elsewhere that we should not 
counter the Dominions ^ith retaliation at any time. He has wisely said 
that our remedy lies in meeting them more in a spirit of friendliness than 
in a spirit of retaliation and vindictiveness. I cordially share those views. 
And further, as the Honourable Sir Malcolm Hailey has pointed out, 
even if we do not give this concession to the Colonies it would not be an 
effective threat carrying its own terrors. After all the Colonials in this 
country are few. They can be counted on the tips of our fingera’ end, 
and all of them are not going to be offenders. When occeisionally a Colonial 
is tried in a court of law, what will it matter if you give him this conces
sion? I think therefore that our sister House has acted in a commendable 
spirit of magnanimity in giving this privilege to the Colonies and in carrying 
out tlie suggestion of the Secretary of State, who in the exercise of his 
privilege under section 65 of the Government of India Act had intimated 

?»that he would not give his approval to the Bill unless the Colonials were 
given the benefit of this privilege. I say further that this act on our part 
will be regarded even in the Dominions as an act of magnanimity, forbear- 
atice and appreciation which will receive its own reward in time. Because 
the Dominions are obstinate over certain matters, because the Dominions 
will not see eye to eye with us in certain measures, it is neither politic nor 
expedient for us to treat them unfavourably in a matter like this where 
we extend similar privileges to oAer nationalities. In conclusion I shall 
only say, let us hope that this Bill when passed in'lo law will be administered 
in a manner which will remove friction and promote good will and fellow
ship between the different subjects of His Majesty in this country, that it 
will be favourably received and administered with that same spirit of 
generosity in which it is passed into law to-day. Sir, we owe bur gratitude 
to two Members of flie Jlxecuttve Coimcil,— t̂wo members of 'ttie Baoial
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Distiiijctions Committee who took a great-share in the conception and 
manufacture of this Bill, whose names will ever remain enshrined on the 
records of our proceedings, I mean Sir William Vincent ai^ Sir Tej Bahadur 
Bapru. We owe to tiiem a great debt of gratitude and we owe also to 
the Honourable Sir Malcolm Hailey our gratitude for piloting through the 
Legislatures the Bill with great adroitness and with marvellous skill and 
considerable restraint and earnestness. I welcome this Bill therefore and 
say it is not put on the Statute Book a day sooner than it ought to be.

The H onourable M ajor Naw ab M O H A M E D  A K B A R  K H A N  (North
West Frontier Province: Nominated Non-Official): I want to make some
observations on this Bill, but they will be confined mostly to the general 
outlines of the Bill. The Bill equalises the statue of the Indian subjects of 
His Majesty with that of the Europeans. The racial distinctions which were 
enjoyed by Europeans were resented in some quarters by some people of 
India, and therefore it is a great magnanimity on the part of the Government 
of India to raise our status to that of Europeans. {The Honourable Saiyid 
Raza A ll: “  No, they have not.” ) They have improved it. They have raised 
our status, and in raising our status this Bill represents a landmark in the 
constitutional history of India. This Bill shows that the Government of 
India are anxious to give equal status to everybody. The Committee had 
a most difficult task to perform in drafting a Bill which could be unanimously 
agreed to by both' parties. We are grateful that certain concessions which 
were denied to us formerly have been given to us. Those concessions are 
trial by jury which did not exist. My Honourable friend Mr. Raza Aii 
just now said that there was no concession granted. I want to point out 
that a concession that hae; been granted is trial by jury. It did not exist 
for the Indian and it is being granted tinder this Bill. And a right of appeal 
in case of conviction has also been extended to Indians. We hope that 
the Bill will be so modified in due time that the points to which our friends 
object will be removed and the Bill made acceptable to them. But the 
thing that I want to bring to the notice of the Honourable Member in 
charge of the Home Department is clause 2 of the Bill. In that the Judi
cial Commissioner . . . . . .

The H o n o u r a ble  t h e  PRESIDENT: If the Honourable Member
wishes to deal with clause 2, he had better reserve his remarks till if later 
the Bill is taken into consideration.

The H onourable M ajor Nawab M O H A M E D  A K B A R  K H A N : Well,.
Sir, I will deal with it when clause 2 comes up, but at the present junc
ture, the only thing that I have to say is that the Bill is a great advance 
on the previous conditions that existed in India, and I heartily welcome 
the Bill, and support it strenuously. ^

The H o n o u r a ble  C o lo n e l  S ir  UMAR HAYAT KHAN (West Punjab : 
Muhammadan): Though some may think that this Bill does not fulfil the 
object for which it has been brought forward, personally I think that it is 
a very great step forward and as such we should all w’elcome it. Sir, when 
the Romans conquered and went to England they were in various stage of 
development and different from the English. So now we in India are in an 
entirely different stage of advancement from the English. Their habits 
and ours are different. So, in that way I think there is a difference, an3 
if there is a difference in trial there is no harm. Indians have been welcom
ing people from overseas, and if there is some leniency shown to those 
who come from there 1 think it is a good thing.  ̂Something hak been said

b  2
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about the Ck)lomes. The whole question is whether our stake or our inter
ests there are greater than their interests in India. JFor instance, if they 
had some funds, say worth Rs. 1,000 here and we had there in the Colonies 
funds worth Bs. 20,000, if we confiscate their little stock of money here 
with us, what would they do? They will confiscate our money twenty 
times as much there. In the same way, if there are 10 or 12 of them here 
and we give them trouble, they can give trouble to hundreds and thousands 
of Indians there. So I do not think we should quarrel about the matter. 
The best thii^ is to keep quiet and see what they do, and then perhaps 
they shall reciprocate. I  am very glad there has been some latitude given 
to soldiers. I think those who had seen soldiers fight and die for their 
country would realise the necessity for this. The life of any English soldier 
in India is at the service of the country, so that if when he is tried he is 
shown some courtesy, I think it is the right thing.

With these few remarks, I welcome the Bill.

The HoNoqEABLE t h e  PRESIDENT: I call upon the Member of Gov
ernment to whose Department the Bill relates. If the Honourable Sir 
Malcolm Hailey is delegating the duty to the Honourable Mr. Crerar, it is 
for him to reply. If he is retaining the duty in his own hands it is for the 
Honourable Sir Malcolm Hailey to reply, if he is so inclined.

The H o n o u r a b l e  S ir  MALCOLM H A ILE Y : I was afreiid that I
might be offending against the rules of the House if I rose to reply on the 
subject, as I am not in charge of this measure in this House. I have been 
obliged to delegate those fimctions to Mr. Crerar as a Member of the 
House.

The H o n o u r a b l e  t h e  PRESIDENT: If a Member, not being a Mem
ber of the Executive Government, moves a Bill, he naturally has the ordi
nary rights of the Mover, that is, he can make his motion and he can reply. 
But the Members of the Government have a further right. They have a 
right to speak last after the Mover, and I was wondering whether in these 
circumstances, as the two positions are practically united in the present 
infitance, for the Honourable Sir Malcolm Hailey really moved the Bill 
(though he was not technically able to do eo), whether he could shorten the 
matter by making a reply.

The H o n o u r a ble  S ir  MALCOLM H A ILE Y : I am glad to do so, Sir, 
particularly as replying to the criticisms we have received to-day 
can be nothing but a pleasant taak, for it has been recognised I 
think throughout, that  ̂the agreement which has now been put 
forward for endorsement by this Legislature was a sound and 
substantial advance towards ending a controversy of old standing. 
Moreover, it is a measure which can be defended on its own 
merits. It is true that Saiyid Raza Ali thought that we had paid rather 
too much observance to the Home Government. I  had noticed two points 
on which they had conveyed definite instructions to us. He detected a 
third, namely, the status that we propose in our Bill to main
tain for Europeans other than European British subjects, and for 
Americans. That I ttiink we must claim as our own action 
and not thfiA of the Home Government. If there are any criti
cisms to be directed on that account, he must direct them against 
UB. Se win remember ti\ai the Committee recognised that we might he



bound in certain respects by treaty obligations to certain countries, \^hich 
might force us to retain sections 460 and̂  461, which define *the present 
rights of Europeans other than British subjects and AnJbricans: “  We are 
of opinion lhat unless any of the privileges in regard to such persons are 
found to be based on treaty, they should be abolished.*' When we came 
to examine the subject, we found that there were six nations with whom 
we had treaties wMch practically boimd us to maintain the section 460 
rights. I may take as typical European countries Switzerland and Italy. 
The American countries were perhaps of somewhat less importance, Costa 
Bica, Venezuela and Columbia. But the practical question for us 
was this. Assunaing, as I  think we were justified in assuming, that we 
were bound to maintain these rights to Swiss and Italians, could we refuse 
them to the French? Could we refuse them to the Spaniards or the Portu
guese? The question of protection for their subjects had never been raised 
by those countries; they had not suggested making a treaty with us in this 
respect because they had their right® under 460. If we proceed now to 
take those rights away, maintaining them at the same time for Swiss and 
Italians, pressure would naturally be put upon the Home (Government by 
such nations as the PVench, to secure to them equal rights, and I do not 
think it could, in reason, be refused. But Saiyid Kaza Ali s shafts were direct
ed mainly, 1 think, against the United States. He quoted a judgment the full 
effect of which I have not yet mastered, for I do notTcnow the full details. I 
mean the judgment refusing the rights of naturalization to one Bhagat Singh • 
on the ground that he was not a resident of a free white State. If that be 
the true t̂ ffect of that judgment, I admit that Setiyid Baza Ali has some 
justification for a feeling of resentment against the United States, which 
give the franchise to American Negroes, but how does our case stand? 
We are giving these rights to Costa Bica and Columbia; could we refuse 
them to the United States of America? It would be an illogicality to 
which I do not think we really could commit ourselves; I do not speak 
of the States of Costa Bica and Columbia with any depreciation; but 
could we give them rights which we refuse to the citizens of the United 
States of America? That is the sole ground on which we have maintained 
our existing provisions regarding Europeans other than European British 
subjects and Americans. And what do these rights amount to after all? 
There are no great privileges attached to their position in our Code. If they 
happen to be tried by a jury (and they can, of course, claim no 
speicial jury rights nor can they claim any of the special rights for 
which we provide in our chapter relating to racial considerations) then the 
majority of that jury must be Europeans or Americans; if they have to 
be tried by assessors, then those assessors are to be Europeans. That 
is the sole right they enjoy. And I may remind the House that Indians 
in similar circiunstances can claim that the miljority of the jurors shall 
be Indians or that the assessors shall also be Indians. We have therefore 
placed them in exactly the same positions as Indians themselves. The 
rights which we maintain for them are so slight that I do not think that 
any one would be justifiai in taking serious umbrage at our deciding on 
the logical course of extending to France the privilege we have given to 
Switzerland, and to the United States the privilege we have given 'to 
Costa Bica.

•
For the rest, I desire to join with other Members of this House in ex

pressing feelings of appreciation at the statesmanlike attitude of the repre
sentatives of iiie two communities which came to this agreement. I con
sider myself that India at large as well as their communities are under
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obligations to t h ^ .  I recognise the great work that was done by the 
Chairman of that Committee, Sir Tej Bahadur Sapru. I think it would 
have been impossible perhaps for them to have arrived at any satisfactory 
conclusion without his political tact, and his sense of equity to guide 
them. If I may, I should like also to acknowledge the appreciation (which 
I shall not fail to convey), expressed in regard to the parfc that was played 
in these proceedings by my predecessor Sir William Vincent. If it is true, 
as many members of the public and many Members of the House have 
said, that this is really an epoch in the relations of the two communities, 
and if it is true that it does mark a new stage in the pro f̂ress of the 
reforms, then the part played by the representatives of the two commu
nities and those who guided them in their deliberations is not a small one. 
Por myself, I believe that it is such an epoch; I believe that it does meati 
a real step forward in the reforms, because I  have one firm article of 
faith, and that is that, if India is to progress on the path of reform, and 
if, above all, she is to attain a greater independence in the management 
o f her own affairs, if she is to gain and maintain the position which she 
desires in the Empire, then it is essential that she should carry with her 
the Europeans resident in India. I have said before, I have no hesitation 
in repeating here, that, in the struggle, and it must be a struggle, to gain 
her full position, she will have no greater argument to bring before the 
British public and the British Parliament than that the Europeans in 
India want what she wants, are willing to help her in the development 
necessary to attain that position, and are as much interested in the final 
result of that effort as she is herself. Then again there is her attitude in 
regard to the Dominions. If she can take with her the good-will and 
co-operation of the Europeans resident in India as a proof to the Dc»ni- 
nions that whatever her form of Government nevertheless she will always 
be actuated by ideals that are consonant with those of the British Empire, 
then she has far bettor hope of success than if she determines to walk 
her own path and by her own lights.

Sir, I must ask the pardon of the House if I have proceeded some
what beyond the immediate details of this Bill, but I have never regarded 
the details as of great importance. In ordinary life indeed, it is seldom that 
we regard the details of a compromise as of first importance. What 
we look at is the fact that a compromise has been arrived at; what we 
value is the spirit which has actuated those who have arrived at an agree
ment; for we know that the spirit and the atmosphere in which we envi- 
•si ê large negotiations of this nature, and that the ideals and the objective 
with which we legislate, transcend in importance the details which are 
comprised in the agreem^t or the laws which we pass in legislation.

iTie H o n o u r a ble  t h e  PRESIDENT: The question is :

“  That the Bill further to amend the Code of Criminiil JProcednre, 1898, the European 
Vagrancy Act, 1874, the Indian Limitation Act, 1908, and the Central Provmces 
Courts Act, 1917, in order to provide for the removal of certain existing discrimina- 
tiohk between European British subjectR and Indians in criminal trials and proceed
ings, as passed by the Legislative Assembly, be taken into consideration.'* 

c
The motion was adopt^.

TRie Council then adjourned for Lunch till Fifteen M inute to Thr^e of 
the Clock. ^
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The Council re-assembled after Lunch at Fifteen Minutes to Three of 
the Clock. The Honourable the President was in the Chair. •

The H o n o u r a b l e  t h e  PRESIDENT: The Council will now proceed
tc the detailed consideration of the Bill. We will reserve the Preamble 
as usual.

The H o n o u r a b l e  M b . J. CBERAR (Home Secretary): Sir, I move:
That clause !  be re-nnmbered as sub-clause (1) of clause 1 and that to that 

clause the following sub-clause be added, namely :—
‘ (2) It shall come into force on sach date as the Qovornor Gen«ral in Goiucil may, 

by notification in the Gazette of India, appoint *.*’

The. purpose of this amendment will, I think, be quite clear to the House. 
Jt is necessary to provide some brief interval before the Bill comes into 
operation as an Act in order to permit the Courts and the Magistrates who 
will have to administer it to obtain and to have in their hands copies of 
the law as amended.

The motioli was adopted.
Clause 1, as amended, was added to the Bill.
The H o n o u r a ble  M r . J. CRERAR: Sir, I move:

That for suh-clause (2) of clause 2 of the Bill the following be substituted, 
namely :

* (2) In clause (;) of the same sub-section, after the word ' Rangoon * the words 
' and the Courts of the Judicial Commissioners of the Central Provinces, Oudh and 
Sind ’ shall be inserted

This, Sir, is a purely drafting amendment. If Honourable Members will 
refer to Schedule I of the Bill recently passed in this House to amend 
certain enactments and repeal certain other enactments, they will find 
at the bottom of the first Schedule an amendment of the Gode of Criminal 
Procedure whixjh will affect the original Code before the Bill now under 
consideration takes effect. The present amendment is prepared in pur
suance of that entry in the Schedule.

The H o n o u r a ble  S a iy id  RAZA A LI: Sir, the amendment proposed
has been necessitated by a change in the law and the practical effect of the 
amendment is this. Under the Government of India Act, 1919, it is only 
the High Courts that can deal with and try European British subjects in 
serious cases. Now, it is proposed to give the powers of a High Court 
to certain Judicial Commissioners who but for this amendment, would have 
no jurisdiction to try such subjects. I am glad to notice that the po^er 
15 proposed to be ex};ended to the Judicial Commissioners of the Central 
Provinces, Oudh and Sind. But I find, Sir, tnat t^ere is at least one 
Judicial Commissioner's Court that has not been included in the amendment, 
and that is the Court of the Judicial Commissioner of the North-West 
Frontier Province. The result of the amendment as proposed by the Honour
able Mr. Crerar would be that whereas it would be open to the Judicial Com
missioners of the provinces named, viz., the Central Provinces, Oudh 
and Sind, to try a certain class of His Majesty's subjects or to deal with 
them if a reference is made to such court by the Sessions Judge, it '^ li 
not be open to the Judicial Commissioner of the North-West Frontier 
Province to exercise bucH powers. That, I submit, Sir, seems to be an 
anomaly. If the power has been extended to ihe Judicial Commissioners 
in three Provinces, there is no reason why thê  same should be withheld
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from the Judicial Commissioner of the North-West Frontier Province; 
Now, I am sensible of the objection that might be raised by the Govern- ' 
ment BencfaieB lo the effect that the Judicial Commissioner’s Court in the 
Frontier Province consists only of one Judge. There is at present only 
one Judicial Commissioner who is the highest court of appeal in the 
North-West Frontier Province, whereas in the other Provinces named 
in the amendment that court certainly consists of more judges than one. 
It might be said that in view of the strength of the Frontier 
Piovince Court it would be hardship in certain cases if references by 
fnd appeals fnxn Sessions Judges were heard by one Judge alone. 
Sir, this objection loses sight of one very important matter, and it is 
this: every High Court Judge sits singly when he holds a criminal 
sessions trial. The law does not provide for any bench of judges to hold 
a criminal sessions trial. If that point is kept in view, then surely the 
objection cannot be raised against the Judicial Commissioner's Court. It ' 
is true that there is only one judge who presides in that court. All the 
same, in all the criminal sessions trials of European British subjects ho 
will be in no way more handicapped than any single judge^of any High 
Court. So that on that score it is not open to Oovemment to say that 
there will be difficulty if the Judicial Commissioner of the North-West 
Frontier Province is included in the amendment.

New comes the second point, viz., that in tKe case of certain references 
and appeals, such references and appeals will be heard by one Judge 
instead of two as will be the case if such references and appeals go to the 
High Court at Lahore. Now, Sir, on that point I venture to submit that 
there is very serious dissatisfaction and discontent in the North-West 
Frontier Province, which is not concealed from Honourable Members of 
this Council, because there the highest court consists only of one Judge; 
they want the court to be strengthened. Those who have followed the 
evi^nce taken f>y the North-West Frontier Committee as it came out in 
the Press last year know what very serious agitation has been raised by the 
people of this Province on that question; and there is no doubt that 
ultimately—I should say sooner than later— that court will have to be 
ptrengthened, and another Judge will have to be appointed to that court.
It may be that perhaps to-day the Oovemment of India are not in posses
sion of sufficient fimds to strengthen that court, but I doubt not that that 
will have iso be done ve^  soon; and if that court consists of two judges, 
then all possible objections that can be raised against my contention 
automatically disappear. I do not think 1 will be in order if I move an 
amendment at this stage, but I think I will have gained my point by 
inquiring as to what the intentions of the Government on this question 
are and as to what is the ^justification for not including the Judicial Com
missioner’s Court of the North-West Frontier Province in the definition of 
High Court as embodied in the amendment.

The H o n o u r a ble  t h e  PBESIDENT: I understand the Honourable
Member does not want to move an amendment.

The H o n o u r a bi^  S a iy id  BAZA A L I: If Government have no objec
tion, .1 am quite prepared to move an amendment.

The H o n o u r a b l e  t h e  PBESIDENT: The Government are entitled
to stand on notice for this amendment.

The H o n o u r a ble  Mb. J . CBEBAB : The Government are not prepared,. 
Sir, to accept an amendment to that effect at this stage.



THB CRIMIKAI* LAW Â ÊKMIfeNT BILL. 107&
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The H o n o u r a ble  t h e  PBESIDENT : You object on the ground o f
wfiwit of notice? • ’ • ^

The H o n o u r a ble  M r . J. CBERAR : Yes. #
The H o n o u r a b l e  t h e  PBESIDENT: Before I can put this clause to*

the House I should like to read section 65 (3) of the Government of India 
Act. I understand this clause is the first mention in the Bill of the new 

.power by which these courts are empowered to try European British 
subjects on capital charges. Is that correct? I am not very familiar 
with the Bill and I shall want information on this. I had better take the 
point at once. Section 65 (3) runs as follows:

“ The Indian Legislature has not power without the previous approval of the 
Secretary of State in Council to make any law empowering any court other than a 
High* Court to sentence to the punishment of death any of His Majesty’s subjects, 
born in Europe, etc.**
I understand this is the- first mention in the Act of that *power. The Bill 
(̂ oes not on the face of it bear evidence that approval has been obtained. 
Before, therefore, I put the clause to the Council I must have some- 
evidence that that approval has been obtained.

The H o n o u r a ele  S ir  MALCOLM H A ILE Y : Mr. Saiyid Baza Ali did not 
really, I understand, wish to prese his motion for an amendment; indeed he 
ended by asking only for information on the subject. He inquired what, 
justification tliere was for excludmg the Court of the Judicial Commissioner 
of the North-West Frontier Provmce from the extension which we have 
given to other Courts of Judicial Commissioners. If the House will allow 
me, I will explain the reason. In the first place, this point was caro- 
fully considered by the Committee, and very naturally I imagine that 
the latter wished to give as wide an extension as possible to the scope 
of this provision, that is to say, they wished to withdraw wherever pos
sible from Europeans the privilege which they hitherto enjoyed of their 
cases being taken to Chartered High Courts. They found it possible to 
do so in the case of Courts of certain Judicial Commissioners such as Oudh, 
Sind and the Central Provinces. They themselves do not find it possible- 
to do so in the case of th§ North-West Frontier Province. I think that 
the Honourable Saiyid Baza‘Ali has himself seen the reason. It is true* 
that in original cases, a High Court trial is presided over by one Judge 
only, but it is an important pari, of our Bill that Government should have 
the right of appeal both on facts as well as law in cases where racial 
considerations are concerned. Now if such a case arose in the North
West Frontier Province, and if Government desired to appeal, I think the 
Committee felt, and not without reason, that it would be preferable that 
such an appeal should, go to the two Judges of the High Court of Lahore, 
rather than to a single Judicial Commissioner. Mr. Baza Ali added that 
great dissatisfaction was felt in the North-Vfest Frontier Province at 
the fact that there was at present only a single Judicial Commissioner. 
That may be the case. There was evidence before the Frontier Enquiry 
Committee that such is the fact. But the inclusion of the Judicial Com
missioner within this clause would not suflSce to create a second Judiciaf 
Commissioner for the North-West Frontier Province. I am unable to 
say what course will be taken in regard to that Court. There are of course 
two alternatives which have been canvassed in this connection. One is 
that the Judicial Commissioner’s Court should be strengthened by flie 
addition of one or two Judges; the other is that it should be entirely 
abolished, anH that the whole of the appellate work of the North-West 
Frontier Province should be handed over to the JBQgh Court of Lahore. At
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present I am unable to say wtat course* Government is prepared to take in 
that direction, buî ît will suffice to repeat that the inclusion of the Judicial 
Commissioner in this Bill would not have the effect of adding to the strength 
o f the Judicial Commissioner s Court in the North-West Frontier Province. 
When the matter was mentioned in the Assembly, we had to point out 
that we had not obtained the sanction of the Secretary of State to the inclu
sion of that Court among those which could try Europeans. I am grate
ful to you, Sir, for pointing out this to the House again here. 1 have 
only to say that we have no such sanction from the Secretary of State, and 
that any proposal on our part to include the Judicial Commissioner would, 
of course, have to be referred to the Secretary of State, with the result that 
there will be considerable delay in the passing of this Bill. .

The H o n o u r a b l e  S a iy id  BAZA A L I : May I know. Sir, whether
sanction had b^en obtained in the case of the Judicial Commissioners of 
Sind, Oudh and the Central Provinces, and not in the case of the highest 
Court in the North-West Frontier Province?

The H o n o u r a b l e  S ir  MALCOLM HAILEY: Certainly. In accord
ance with the recommendations of the Committee that point was put to 
the Secretary of State and his sanction was obtained.

The H o n o u r a b l e  t h b  PRESIDENT : I do not think the Honourable 
Member has quite apprehended the point. The law requires that the pre
vious approval of the Secretary of State in Council should be obtained, and 
1 was inquiring from the Honourable Member whether that sanction had 
been obtained. It is not the approval of the Secretary of State, but it 
is that of the Secretary of State in Council.

The H o n o u r a b l e  S i r  MALCOLM H A ILE Y : If you will allow me 
to  refer to the correspondence, I could state definitely that sanction was 
obtained from the Secretary of State in Council.

The H o n o u r a b l e  t h e  PliESIDENT: Perhaps the Honourable Member 
would like me to reserve this clause for the present.

The H o n o u r a b l e  S i r  MALCOLM H A IL fiY : Yes, ^certainly.
The H o n o u r a b l e  t h e  PRESIDENT : We w il l  reserve clause 2  in order to 

;give the Honourable Member an opportunity to refer to the papers.
Clause 3 was added to the Bill.
Clause 4 was added to the Bill.
The H o n o u r a b l e  t h e  PRESIDENT : On the paper before I see an 

amendment proposing the addition of a new clause, and on the formula 
tefore mo I see that it should be inserted after clause 4. If the Honour
able Member likes to move it now, he may do so. But I may say that as 
a general rule of procedure the proper course in moving a new clause in 
a Bill is to move it at the end of the Bill when the old clauses have been 
disposed of. If the Honourable Member wishes to move his amend
ment now, he may do so.

The H o n o u r a b l e  Mr. J. CRERAR (Home Secretary): I will take ad
vantage of your permission. I move. Sir, as an amendment:

That after clause 4 of the Bill the following clause be inserted, namely :
‘ 4A. In sab-section (1) of section 29 of the said Code, for the words and fijrarei 

'provisions of section 4 4 7 ’ the words 'other provisions of this Code* shdD be 
substituted *.*’ % '
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This, again, is a purely drafting and consequential amendment* Section 
447 of the present Code which is specifically referred to in section 29, will, 
on. the passing of this Bill, be superseded by the more comprehensive pro

of the new Chapter XXXIII, and section 29 *must be amended 
accordingly.

The motion was adopted.
The H o n o u ra b le  Me. J. CBEBAR : Sir, I move as an amendment:

** Thai in clause 5 of the Bill in the proposed new section 20A, the w o rd s  ' N o t-  
w îthstanding anything contained in section 2u or section 29 * be omitted.'*

This again is a purely draftmg amendment. I f  Honourable Members 
will refer to the new section 29A, they will find that the words Not
withstanding anything contained in section 28 or section 29 are otiose
snd ineffective and it is therefore proposed to omit them.

The motion was adopted. '
Clause 5, as amended, was added to the Bill.
The H o n o u r a b l e  S i r  MALCOLM HAILEY (Home Member): May I

be permitted to say that I have now found the necessary material to 
answer the question which you put me. I find that on the 29th December, 
1922, the Secretary of State stated that, I have now approved in Council 
xinder section 65 (3) of the introduction of legislation which will have the
effect o f .bringing within the definition of ‘ High Court * in section
4 (1) (/) of the Code for the purpose of trial of European subjects, thj
Courts of the Judi ĉial Commissioners of Sind, Oudh and the Central 
Provinces." I regret, that this fact was not recited, as perhaps it should
liave been, on the Bill when it was introduced to the Bfouse.

The H o n o u r a b l e  t h e  PRESIDENT: My only object in asking for the 
information from the Honourable the Home Member was that 
unless I had an indication that that approval had been obtained, I 
•should not be justified in putting the clause to the Council. I am now 
'satisfied that that sanction has been obtained and clause 2 is open to 
discussion by the Council. Perhaps, I might suggest to the draftsman 
of the Crown that they might consider the advisability of either reciting 
in the Bills themselves any sanctions which are required by the Govern
ment of India Act or at any rate endorsing the fact on the Bill. If they 
are neither endorsed on the Bill nor contained in the Bill, it makes it 
somewhat difficult for the Chair to exercise its functions under the Act.

Clause 2 is now open to discussion.
I shall then put the amendment already moved by the Honourable Mr. 

€rerar, which runs as follows: •
That for sub-clause (2) of clause 2 of the Bill the following be substituted,

tiamely :
* In clause (/) of the same sub-section, after the v ord * Rangoon * the words * and 

the Courts of the Judicial Commissioners of the Central Provinces, Oudh and Sind  ̂
^ a ll  b  ̂ inserted

The motion was adopted.
Clause 2, as amended, was added to the Bill. ^

The H on ou bab lb  Saiyid  BAZA A L I: Sir, the question that is involTed
in the consideration of clause 6 is practically the same as that which has 
been disposed of by this House while conude^g clause 2. Sir, the osiy
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thing that I  would-point at this stage is that I believe it is rather xinfair 
for the Gk>vemmeii î Benches to take cdvantage of what is purely a technicei 
plea. The plea has been raised by the Honourable the Home Member 
that under section 65, sub-section 3, no Court can be invested with thia 
jurisdiction unless the sanction of the Secretary of State in Council i» 
obtained. Now, that is a very strong plea but my submission is that, when 
the consideration of the revision of the Code was involved, then it might 
have been well for Government to have obtained the sanction of the Secre
tary of State in respect of more Judicial Commissioners* Courts than three 
and leave the choice of the Courts to the Legislature.

•
The H o n o u r a b l e  t h b  PBESIDENT: I think that point has already

been decided. The Honourable Sir Malcolm Hailey gave an answer not 
only on the technical point but on the merits and the Council, by passing 
clause 2, gave its decision.

The H o n o u r a b l e  S a i y i d  KAZA A L I : I am not speaking on the merits.
So far as the merits are concerned, the matter has been disposed of by this 
House, but I am speaking only on the technical plea put forward by Gov
ernment which IS a very bad plea.

Clauses 6, 7, 8, 9 and 10 were added to the Bill.

The H o n o u r a b l e  M r . J. CREEAE: Sir, I move:
** That for clause 11 of the Bill the following clause be substituted, nam ely:
* 11. In section 266 of the said Code, after the word ‘ includes * the folloT^ing 

words shall be inserted, namely :
* the Courts of the Judicial Commissioners of the Central Provinces, Oudh and 

Sind and ’.**

This is a drafting amendment for reasons similar to those applicable 
to my second amendment and is necessitated by an entry in the second
schedule of the Eepealing and Amending Bill. I do not think I need add
to that explanation.

The motion was adopted.
Clause 11, as amended, was added to the Bill.
Clauses 12, 13, 14, 15, 16, 17, 18 and 19 were added to the Bill.
The H o n o u r a b l e  Mr. J. CBEEAE : Sir, I move :

“ That after clause 19 the following clauses be added, namely :
* 19A. In section 390 of the said Code, after the word ' shall ' the words ' subject 

Amendment of section 390. Code lo  the provisions of section 391 ’ shall be inserted.
of Criminal Procedure, 1808. ^

19B. In sub-section (/) of section 391 of the said Code, for the words ‘ is sentenced
whipping in addition to imprisonment in a case 

U subject to .p p e * l' tfce following shitU be 
«fCnimnilProcednre,1898. substituted, n a m e l y .

* (a) is sentenced to whipping only and furnishes bail to the satisfaction of the 
Court for his appearance at such time and place as the Court may direct,, 
or

(6) is sentenced to whipping in addition to imprisonment

The object of these two additional clauses is to give effect to c]^uses 21 and 
22 of the Bill as passed by the Legislative Assembly and to e£Fect l^e neces** 
sary reconstruction in sectî n̂ 391. I may point out to the Coimcil that



on a close examination of the effect of the two clauses in'the Bill which 
I  have mentioned, the following consequences will happen. If u convicted 
person were sentenced by a Magistrate to a sentence of A^ipping only, that 
sentence would ordinarily have to be given effect to immediately, and unless 
aome special provision is made, the only remedy which is left to the convicted 
person is to make an appeal after the sentence has already been carried out. 
It is true that if his appeal is successful, he will succeed in having removed 
from himself the stigma of the sentence but not the other consequences 
of the sentence. I think that is sufficient to explain to the House the 
purpose of these additional clauses.

The H o n o u ra b le  Saiyid BAZA A LI: Sir, it is a pure matter of pro
cedure whether these two parts are put together to vote or separately. 
Now, coming to the substantial question, I was not able to follow the argu
ment of my Honourable friend. I do not know how in view of the right of 
appeal that has been given by the other House to the accused who is sen
tenced to whipping, tiiat sentence can be carried out without the appeal 
being disposed of. Section 391 of the original Code says: «

When the accused is sentenced to whipping in addition to impriBomnent in a 
case which is subject to appeal, the whipping shall not be inflicted until fifteen days
trom the date of the sentence . . .

The state in which the change brought about by the Assembly has left the 
law is not, I am free to confess, v ^  satisfactory. But all the same, 
I do not think the amendment of my Honourable friend improves matters. 
If I understand his amendment correctly, the result will be this. If a man
is sentenced to whipping and if he is unable to furnish security, it will be
open to the Magistrate to have the sentence carried out therfe and then 
because there is no provision to the contrary. The amendment of my 
Honourable friend presupposes that the man will be willing and able to 
find security. Let us take the case, Sir, in which the man is unable 
to find security. What is going to happen then? The clear mean
ing of the amendment, as it stands, will be. Sir, that it will be open to the 
Magistrate in spite of the fact that the sentence of w^hipping has been made 
appealable to carry out the sentence. I submit. Sir, that some steps 
should be taken by Government Benches to remedy this state of the law. 
The amendment, if accepted, will bring about the following change in the 
law. The section will read thus :

** When the accused is sentenced to whipping only and furnishes bail to the satis
faction of the Court for his appearance at such time and place as the Court may 
•direct, or is sentenced to whipping in addition to imprisonment, the whipping shall 
not be inflicted until fifteen days from the date of the sentence.”

So that, in case the man is not able to fum i^  security, the Magistrate 
will have power to carry out the sentence, which I am sure is not what 
Government desire. Therefore, I would submit that the law should be 
changed something on the following lines, i.e., that the word furnishes ** 
should be substituted by the words “  is unable to furnish.** The section 
will then read:

“  is sentenced tc whipping only and is unable to furnish bail to the satisfaction of 
the Court, eto.’ * •

Then, in that cape, the law should provide for the man to be detained in 
jail till fifteen days. I think it will be hard on the man, but tiiat* would 
be much better than the state of lihe law will be brought about if
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the amendifieiit of my Honourable friend is accepted. I hope, therefore,
that GoTemment Till see their way to reconsider this question.

The H o n o u b a b l k  Sm MALCOLM H A ILE Y : I am sorry that
Mr. Ali was not able to follow Mr. Crerar's statement of the case.
1 will, if the House will allow me, again endeavour to put the facts befor^
the House although in different language. The present provision of section
390 of the Criminal Procedure Code is as follows:

** When the accused is sentenced to whipping only, the sentence shall be executed at
such place and time as the Court may direct.'*
That is usually held to make it incumbent on the Magistrate to execute
the sentence as soon as possible, because, if that were not done, the
sentence of whipping only would obviously be converted into one of whip
ping j)lu8 imprisonment. There is at present no provision for giving bail
before execution of the sentence. Now, if my Honourable friend will turn
to section 3 of the Whipping Act, he will find that in a considerable number
cf oftsos, the accused may be sentenced to whipping in lieu of any punish
ment to which he may be for such offence liable under the said Code; and
Magistrates frequently, and quite rightly, prefer to give a sentence of
whipping only in order that offenders, especially juvenile offenders, may
not be detained in jail. Indeed, one object of that section of the Whipping
Act was to allow whipping to be inflicted instead of making the offender
what is usually known as a * jail bi^d The Assembly considered that in
every case, that is, not only in cases where whipping is given in addition
1o a sentence of imprisonment but also in cases where a sentence of whip
ping only is^given, there should be an appeal. At onc î we were met*with
the difficulty presented by section 390. If the accused desired to appeal,
then how were we to provide for the period, sometimes rather a long one,
between the sentence of the Magistrate’s Court and the date of the appeal
being heard ? A sentence of whipping only cannot be held to cover detention
m jail during that period. We thought that the proper course was to
piovide that if the accused could give bail, then the Magistrate should
release him pending appeal. That was the course indicated to us by some
of our friends who pressed for an appeal. The Honourable Saiyid Raza
Ali objects to this clause of ours on the ground that if a man cannot give
bnil, ^ en  the Magistrate would have option to execute the sentence of
whipping. But what other option has the Magistrate? He has not the
option of keeping the offender in prison, because a sentence of whipping
(Tily has been inflicted; he pught not to liberate a man under sentence
without taking bail from him. He is proposing, as I understand, a redraft
-of our amendment, which would convert a sentence of whipping only into
a sentence of whipping wit î imprisonment. That seems fo me improper.
I do not think that in subst<-mce there is any real hardship. After all
the Magistrate in a somewhat petty case of this kind can always take
i>ail of a small amount, and there should be no great difficulty in providing
beil in such cases. As I said, as between the two alternatives, I have no
doubt that it is far better that we should accept that which we have put
forward, rather than Saiyid Raza Ali’s alternative which is whipping plus
imprisoi3meftt. Everyone; knows the undesirability of keeping juvenile
offenders in jail. Our constant endeavour is to induce Magistrates to avoid
sentencing juveniles to short terms of imprisonment in jail. We have in
cur new Code provided special sections whereby juvenile offenders can be
released on probation. I  think one can Jiardly read a single report on the
administration of criminal Justice in which a Local Government does not
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again impress on the magistracy the undesirability of sending juvenile
offenders, or indeed sending anybody else to jail for short terms of imprison*
ment and yet that is the sUtemative which Saiyid Baza ^li offers to us.

The amendment was adopted.
Clauses 20, 21, 22, 28, 24, 25, 26, 27, 28, 29, 80, 81, 82, 88, 84, 85,

36, 87, 88, 89 and 40 were added to the Bill.
The Preamble was added to the Bill,

The H o n o u ra b le  Mr. J. CEERAB: Sir, I move that the clauses of
the Bill be re-numbered in consecutive prder.

The motion was adopted.

The H o n o u ra b le  M r . J. CRERAR: Sir, 1 move that the Bill, as.
passed by the Legislative Assembly, and amended by the Council of State,
be passed.

The H o n o u ra b le  S ir  ARTHUR FROOM (Bombay Chamber of Com
merce) : Sir, 1 think that as a non-official European elected Member of
this Council— t̂he only one in this Council at present— ît is but fitting
that I should nse at this stage to express my cordial approval of this Bill.
The Bill presents itself. Sir, to me not so much in the light of a compro
mise—to which word I am not particularly partial,—but rather as the out
come of a studied spirit of concession from two opposite schools of thought..
This spirit of concession, characterised as it has been by marked restraint,
has been very welcome and to my mind augurs well for the future progress,
of reforms in this country. I sincerely express my approval of this BilL

The H onoutiable Saiyid RAZA A LI: The only thing I would say at
this stage is that we are perhaps fortunate in having considered this Bill
clause by claUiBe. About the attitude of Government I would just say one- 
word. Government no doubt helped the two parties to come to a com
promise and did not, I may say, place any difficulties in their way. All
the same it must not be forgotte.n that Government were impervious to
all the attempts that were made in another place to improve the scope of
the Bill. The entire ground was fought inch by inch and thqy did not
yield on any single point. There was only one small amendment that
was made in the Bill in another place and that was to give the accused the
right of appeal from a sentence of whipping. That amendment was
carried by a large majority in spite of Government opposition and it must
be acknowledged that by skilful manceuvring, and I use the word without
any offence, Government have so managed things that that amendment
is practically killed in this House. I do not llnow whether we all of us
realise the significance of the position but that amendment stands killed.
This Bill must go back to the originating Chamber for its concurrence in
this amendment. As to what will be the attitude of that Chamber i& 
more than I can say but I do not think, Sir, Government are entitled to
any congratulations from us on the attitude they have taken up on thiŝ  
question. If one concession had been wrought from them, Government
ought to have allowed it with good grace. That however is not what they
have done. As to the broad features of the Bill I do not want to inflict
another speech on this Chamber. The only thing I can say is that whether
tliis Bill satisfies the advanced wing of both parties or not, I for one am
prepared to accept this measure as on the whole satisfactory.
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The H o n o u ra b le  Sir MANECKJI DADABHOY : I did not desire to
«peak at this final stage but I do not think I can allow the statements just
now made by my .honourable friend Saiyid Baza Ali to pass unnoticed. 1 
^hink he has indirectly paid a poor compliment to this House and especially
to his non-oificial colleagues when he stated that Oovemment has killed an
important amendment made in the Assembly by incorporating in it some
thing new here. If my Honourable friend is zealous and watchful of the
interests of the people, he must give us a little credit also for watching the
interests of the people of this country. After the convincing and explicit
explanation given by Sir Malcolm Hailey, after the clear manner in which
it was indicated that unless the words about the bail are added there vvill
he no option to magistrates but either to carry out the sentence of whip
ping or to send juvenile offenders to prison, a policy which has been
deprecated throughout the country, it does scarcely Ue in the mouth of
my Honourable friend to say that the Government and non-official
Members have killed what was said to have been an improvement made in
the Bill in-the other House. I therefore take exception to his remarks as
a non-offioial Member of this Council and I say that his remarks were both
unnecessary and uncalled for.

The H o n o u ra b le  D iw an  B ah ad u r S. M. ANNAMALAI CHET- 
T1YAR (Madras: Non-Muhammadan): Sir, I have only a word to say on
this subject eJid it is this. Personally I think that whipping as a form of
pimishment is a relic of the past and should be done away with. It is so
repugnant to our enlightened conscience. If at all it is to be retained, it
should be confined to juvenile offenders cJone. I hope the Government
would see its way to take away this kind of punishment in the very near
future.

The H o n o u ra b le  S ir  MALCOLM H A ILE Y : 1 would not have wished
to prolong the discussion after what Sir Maneckji Dadabhoy has said
were it not that I feel that Mr. Baza Ali has done us somewhat less than
justice. Those who follow closely European polities and study continental
newspapers, must often be astonished at their comments on British policy.
Again and again, when we have done something that seemed fo us ourselves
merely obvious and straightforward and to our critics at Home so obvious
as almost to be stupid, the continental newspapers ascribe to us an attitude
of Machiavellian hypocrisy. Something like that has occurred in this
case. We accepted an amendment regarding whipping. We took exactly
the course which our friends in the other House suggested to us; we did
nothing more than to ask our draftsman to put it in his own words. We
'had no uVterior motive. We decided to make it possible for a Magistrate
who had condemned a perfjon to whipping to release him on bail in order
iihat he might appeal. We did not care to face the alternative of forcing
the Magistrate to send him to jail or compelling him to set him at large
without bail in order that he might pursue his appeal. There were those
indeed who thought that in spite of the vote in another House we should
not have accepted the provision for an appeal; but in view of the way in
which it has been pressed upon us, and in view of the general attitude of
that House on the subject of our Bill at large, we thought it advisable to
accept the decision and to ask this House to endorse it. But Saiyid
Baza Ali finds it within his conscience to describe us as manoeuvring in order
to render null and void the whole of the appeal provision. I can only say
i)hat he gives us credit for an amount of cleverness which I am sure we
•do not possess and a decree^ ôf dishonesty which I am the first to repudiate.



He complains that throughout we have maintained an attitude rigid opposi
tion against amendments proposed in the other J}ouse. We had, 1 
think, there about 50 amendments. It is true that we opposed them, and
for reasons which I am prepared to justify. A large number of those
amendments, in the first place, harked back to a Bill put forward some two
years ago, which proposed to withdraw entirely all the privileges now
enjoyed by Europeans; they overlooked entirely everything that had hap
pened in the meanwhile,—the Committee, the concordat, the general agree
ment of the public with our present measure. We opposed them, and the
House agreed wiih us in rejecting them. Other amendments we opposed
because they struck at the root of the instructions that were conveyed to
us by the Home Government, I mean as regards the protection of Dominion

‘ subjects. We obtained the statutory approval which was necessary to
this Bill on certain terms, and we could not therefore agree with those who
attacked those terms in the Assembly. Obviously, we had to oppose such
amendments; but if we did so, we could hardly be described as obstructive,
or as reactionary. And again, in this case also, the House agreed with
us. Other amendments we opposed because we thought they were not
improvements on the B ill; and here again we canted the votes of the House.
But, indeed, is it not somewhat illogical to describe the attitude of Govern
ment in such matters as obstructive? We are not in the days of the
Morley Council. We go into a popular Assembly with some twenty official
votes, and have to face over 100 non-official critics; if we oppose a pro
posal we can only oppose it on the merits; we can attempt to persuade or
convince; we cannot, like our opponents, whether convinced or not, whether
with reason or without reason, vote a proposal down by mere force of num
bers. We can make appeal to reason only,— and on this particular occasion
we seem to have made an appeal to reason not without effect. We made
no concessions there; and, if I am taxed with making no concessions here,
I may remark that if they had been made, we should have yielded to a 
minority of one.

The H o n o u r a ble  t h e  PEESHDENT : The question is :
“ That the Bill further to amend the Code of Criminal Procedure, 1898, the

European Vagrancy Act, 1874, the Indian Limitation Act, 1908, and the Central Pro
vinces Courts Act, 1917, in order to provide for the removal of certain existinff
discriminations between European British subjects and Indians in criminal trials ana 
proceedings, as passed by the Legislative Assembly and as amended by this Hoosei
be passed.”

The motion was adopted.
The H o n o u r a ble  t h e  PKESIDENT: That terminates the business of

the Council for to-day. •
The Council then adjourned till Eleven of the Clock on Mcmday, the

6th March, 1923.
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