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sceurity for the good behavior of such person
for n period not exceeding six months.”

Mz. FORBES moved the omission
of the words *a Magistrate in charge
of o division of a District,” and the
substitution of the words ‘“to an Offi-
cer cxercising the powers of n Magis-
trate.” He observed that this Chapter
gave very large powers—in the first place
imprisonment for six months in default
of security being given, then of twelve
months, and then of three years; and
as the Section, as now drawn, would
ensble a class of Magistrates to exer-
cise these powers whose ordinary juris-
diction would be restricted to impri-
sonment for one month, he thought
there would be great inconsistency in
allowing a Magistrate to imprison for
three years on suspicion only when he
could imprison for only one month for
a proved offence. It was on these
grounds that he' made the present mo-
tion.

Agreed to.

Mr. HARINGTON moved that the
words ‘¢ or other Officer as aforesaid”
be inserted after the word  Magis-
trate” at the end of the Section.

.- The Motion was carried, and the

Section as amended then passed.

The Clerk of the Council was au-
-thorized to insert the words “or other
"QOfficer as aforesnid,” after the word
“Magistrate’” wherever it occurred
throughout this Chapter.

Sections 257 to 262 were passed as
- they stood.

Section 263 was passed after an
amendment.

.-Sections 264 te 267 were passed as
they stood.

Mr. HARINGTON moved the in-
rartion of the following new Section
after the above :—

“ Any evidence taken under Chapter XVIII
or this Chapter, shall be taken in the manner

prescribed by Section 230, subject to the pro- .

vision contained in Scction 231,”

Agreed to.
Tho consideration of the Bill was

then postpooed, and the Council re-
sumed its sitting.

LEGISLATIVE COUNCIL.

Procedure Bill. 584

POSTPONED ORDERS OF THE DAY..

The followingvo"rders of the Day
were postponed :—

Committeo of the whole Council on the Bill
“ for licensing and regulating Stage Catriages.”

Committee of the whole Council on the Bill
“to amend Act VIII of 1859 ( for sim\)lifying
the Procedure of the Courts of Civil Judi-
cature not established by Royal Charter).”

Commiittce of the whole (goum:il on the Bill
“to amend Aot XIV of 1843 (for regulating
the Customs Duties in the North-Western
Provinces).”

Committee of the whole Council on the Bill
“to mako certain amendments in the Articles
of War for the government of the Native
Officers and Soldiers in Her Mnjesty’s Indian
Army.”

Committee of the whole Council on the Bill
“to extend to the Straits Scttlement Act XXIIT
of 1840 (for executing within the local limits
of the jurisdiction of Her Majesty’s Courts legal
process issucd by Authorities in the Mofussil.)”

ARTICLES OF WAR (NATIVE ARMY),

Tre CLERK reported to the Coun-
cil that he had received a further com-
munication from the Military Depart-
ment relative to the Bill “to make
certnin amendments in the Articles of
War for the government of the Native
Officers and Soldiers in Her Majesty’s’
Indian Army.” -

Sir BARTLE FRERE moved that
the above communication be printed.,

Agreed to.

The Council adjourned.

Saturday, June 8, 1861.
) PRESENT :
The Hon’ble the Chief Justice, Vice-President,
in the Chair.
Hon’ble Sir H. B. E.| H. Forbes, E’E
Frere, C. J. Erskine, Esq., *
Hon’ble Major-Genl. © AN
Sir R. Napicr,

d
.o S. Setou-Karr,
H. B. Harington, Esq.,

Esq.
MALACCA LANDS.

Tuae CLERK presented to the
Council a Petition' from certain inha-
bitants of Malacca against the Bill « to’
regulato the occupation of land in the
Scttlement of Malacca.” '
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. Mr. SETON-KARR moved that
the Petition be printed and referred to
the Sclect Committee on the Bill. -
Agreed to.

FINES FOR RIOTS.

Tae CLERK reported to the Coun-
cil that he had received a communi-
cation from the Home Department
relative to the levy, in certain cases, of
a fine on the Town, District, or Divi-
gion in which & riot or pillage is com-
mitted.

Mz. FORBES snid that, although
these papers had been commuuicated
by the Government of India, yet as
they referred to certain circumstances
which had lately occurred in the Ma-
dras Presidency, he hoped- that the
Members of Government now present
would. allow him to make a Motion
upon them. , o

The circumstdances which had given
rise to the presentation of thesc papers
were these. * I¢ - had ‘alwnys been -the
custom in Southern India for parti-
cular castes and classes to maintain a
monopoly of the use of certain
roads and .streets on occasions of mar-
ringe or other oeremonial proces-
sions, and to dery the use of them.to
those of lower c¢astes who had their par-
ticular thoreughfares allotted to them.
Certain disputes which had arisen
in connection with this custom had
brought the subject prominently before
Lord Harris’ Government, and a posi-
tive and peremptory order had been
‘issued that all public ronds and streets
and thoroughfares were to be open to
the use of all classes alike, at all times,
and under all circumstances, nnd that
there was to be no monopoly on the
one hand, and no prescription on the
other. This order, as was perhaps not
unnatural, gave a good deal of dissa-
tisfaction, and "certain persons in the
District of Madura determined to en-
deavor to obtain its annulment. With
this view,' they sent emissarics to

Madras to ‘present Petitions to Go-
vernment, and to forward their views
in any way' they could, and the cor-
regpondence of these emigsaries with
their employers, which had been found,
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ave n curious illustration of the dif-
erent state of advancement and intel-
ligence in which education and inter-
course with Europeans had placed the
inhabitants of the Presidency, as com-
pared with those in the Mofussil ; for
the correspondence said—*‘It is of no
use for us to press this Petition. Even
the Hindoos themselves laugh at us
when we talk of wishing to retain
exclusive use of the streets for pro-
cessions, and ask us what honor it does
us ; that others should use them as
well as oursslves, and recommend us
to be content with liberty to do as we
please ourselves, and to give the liko
liberty to all others. Here in Madras,
—they added—¢e-cry one goes about
when and where he pleases.” But the
correspondence went on to say that the
writers thought that what the Govern-
ment would not give on their Petition,
they might be frightened into giving
b; their acts, and they suggested that
if o great nnd violent outrage were

.5een to have arisen from the obnoxious

order, it would probably be at once
withdrawn. On this hint the people
in the District acted, and on the occa-

.sion of & marriage procession in a certain

village, which it was known would
make use of a street hitherto closed
ngoinst the class who would compose
the procession, the whole male popula-
tion of a neighboring town turned out
to the number, as the Magistrato
reported, of some thousands, and in broad
day-light destroyed and pillaged the
property of the iubabitants of the
villnge in which the procession was
takipg_place, and created the grent:
est alarm and consternation. The Ma-
gistrate at once proceeded to the spot
and apprehended 300 or 400 of the
offenders, uud iheir cnses had been
dealt with by the Criminal Court ;
but in reporting what had occurred,
the Magistrate suggested the enact-
ment of a law under which a fine
might be imposed on any village in
cases in which it was obvious that a
great outrnge had been committed with
the consent and convivance of gl the
inbabitants, as the best and indeed
the only means of bringing punish-
ment home to all the guilty partics.
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This suggestion was sent to England
‘with all the reports on the case, and
commended itself to the judgment of
the Secretary of State, who directed
"that the papers should be transmitted
to the Government of India, and it was
by that Government that' they were
now laid before this Council.

It appeared to him (Mr. Forbes)
that a very large question arose on this
reference, and that, if legislation were
to follow, it should be general for all
India, and not confined to one Presi-
"dency. He therefore thought that the
best means of disposing of the matter
would be to refer it to the consideration
of a Select Committee composed of the
Presidency Members, for consideration
and early report, so that, if anything
were to be done, it might possibly be
included in the Procedure Code.

He therefore moved that the papers
beprinted aud referred to a Select Com-
'mitted ‘consisting of Mr. Harington,
.Mr. Evskine, Mr. Seton-Karr, and the

" 'Mover, with instructions to present a
" report on that day fortnight.

Agreed to.
.ARTICLES OF WAR (NATIVE

TROOPS).

.. Trie CLERK reported to the Coun-
cil that he had veceived a further com-
munication from the Military Depart-
ment relative to the Bill “to make
cértnin amendments in the Articles of
War for the government of the Native
Officers and Soldiers in Her Majesty’s
Indian Army.”

- .Sk ROBERT NAPIER moved
that the “above communication ‘be
printed.

Agreed to.

CATTLE TRESPASS.

..Mr. HARINGTON presented tho
Report of the Select Committee on the
Bill * to amend Act IIT of 1857 (re-
lating to trespasses by cattle).” -

SETTLEMENT OF ENAMS (BOMBAY).

Mz. ERSKINE said that, in propos-
ing some time ago an arrangemeut for
the settlement ‘of claims to cxcmptions

Mr. Forbes
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from payment of land revenue in‘the
Madras Presidency, Sir Charles Treve-
lyen had begun his Minute by remark-
ing that the question had been before
him ever since he entered the public
service in 1826, He (Mr. Erskine)
believed that if there were any one,
whose experience of the public service
extended over a much longer period,
he might safely make a similar state-
ment as to himself. And since this
was 80 ; since the general arguments
on this subject had already been more
than exhausted ; he had no doubt that
Honorable Members would readily
excuse him if he abstained on that occa-
sion from entering into a preliminary
exposition of the origin and nature
of alienations of public revenue in
Western India, and the measures by
which it had been proposed in former
times to deal with them. He should
therefore lcave those gencral questions
on one side for the present, and endea-
vor rather to explain to the Council, as
clearly and as concisely as he could,
some of the circumstances which had
now induced the Government of Bom-
bay to propose a summary settlement
of claims of tltat description, and the
main features of the enactment by
which they desired to give effect to that
proposal. It appeared then that about
five or six years ago, the Supreme Go-
vernment asked the Government of
Bombay for information as to the work-
ing of & Commission which was engaged
in enquiring into claims to exemption
from land revenue demands in one
portion of the Bombay territories.

. That reference called forth—a very

lengthened report on the subjeet, which™
was forwarded by the local Govern-
ment towards the close of 1856, or
beginniug of 1857, with a statcment of
their own vicws on the whole question.
At that time, and indeed up to the
present time, the. law relative to the..
adjudication of claims to hold lands
exempt from the payment of re-
venue demands in Bombay, had not
been unifurm throughout the Presi-

| dency. In some districts, as in Khan-

deish, in the Dekkan, in the Southern
Mohratta country, adjudications had
been entrusted to Enam Commissioners.
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and their Assistants, with an appeal to’
the Governor in Council, under an Act
passed in 1852 by the Governor Te-
neral in Council. DBut in Guzerat and
in the districts of the Northern and
Southern Concan adjudications had
been left to the Collectors of Revenuye,
with anappeal to the Zillah Courts, under
Regulations passed by the loeal Go-
vernment in the years from 1827 to
1833, When the Bombay Govern-
ment took a retrospect of the work-
ing of these two systems on the occa-
sion just referred to, they seemed to
have been led to the conclusion that
the plan of leaving the decision of
cases of this nature to the ordinary
revenue officers of Government had
been anything but successful, and had
resulted in a great loss of public
revenue, in the disappearance of quan-
ties of valuable records, and in much
fraud and dissatisfaction as regards
individuals. They were therefore pt
that time quite disposed to recom-
mend that some agency similar to theé |
Commission which had been at' work
in the more Southern districts, should
be extended throughout the entire
Presidency, ard that a caveful enquiry
into the merits of each individual claim
ghould be effected by those means with
the least, possible .
however, the Government of India
could pronounce an opinion upon the |
suggestions then-made, the distarbarces
of 1857 supervened. And the oxpe-’
rience of that year and of the following
year would seem very naturally and very
matorially. ta have modified the views
of the local Government on this ques:
tion, as on many others. By the close
of the latter year, 1858, they had
apperently become convinced that it
was not expedient either on financial
or on political grounds to press on,.
throughout all their districts, a strict.
special enquiry into every undecided
claim to nan assignment of public
revenue. Lookiug at the question
from a financial point of view, it was
apparent not only that the cost of the
ugency necessary to carry out such
an extensive inquisition within any
rensonable period, must be greater
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justify the Government in proposing;
but also that, even if such a scrutiny
wery eoffected with due despatch, very
many claims, especially in the Northern
Districts, would intermediately be-
come confirmed to the claimants by
mere efflux of time—by the mere cou-
tinuanco of prescriptive enjoyment.
Political considerations, too, rendered
it desirable that eager and protracted
enquiries, by which feelings of uncer-
tainty and disquiet were kept alive In
the minds of a large and influontial
class of people throughout the country
in connection with a great nmount of
valuable property, shoud be brought
toa close without delay. The papers
furnished to him (Mr. Erskine) did
not enable him to state with any ac-
curacy the total value of these claims to
exemptions from the payment of land
revenue in Bombay, or the number of
claimants. But he believed he was not
wrong in alléging ‘that those claims in
twelve Collectorntes of Bombay, ex-
clitding thé' Provinces of ‘Sattara and
Sind, %'md been roughly estimated ut
about seventy-five lakhs of Rupees,
or three quarters of a million sterling
‘Annaally ; and thet the number of
‘claimants in the éame districts, or rather
of claims—for, of course; many persons
t have an interest in one claim—

.ago, had been' in excess of 108,000.
In'oprder to show, moreover, how many
of these claimants belonged to the poorer
clagses, to the ordinary population of
the country, he might mention that a
reference to §5,000 of the minor claims
hind proved that -upwards of 51,000
of them were for sums not axceeding
twenty-five Rupees per annum, or
nhont two Rupoes a month. Under
these circumstances, the Bombay Go-
‘vernment became convinced that it
would not be desirable, either on
financial or political grounds, to
perscvere in a detailed enquiry on
the plan formerly contemplated, but
that some arrangement in the na-
ture of a compromise had become indis-
_pensable ; that some large measure
“of healing naund pacification should
be adopted ; and that the conditions

than the state of the finances would

of a summary settlement should ut
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once be proposed to the Government

of India. The’ proposal was mado
‘nccordingly about two years ago.

The provisions were originally sug-
gested by the Government of Lord
Llphinstone. They had been earefully
reconsidered, and in some respects
modified by the Government of Sir
George Clerk. They were generally
approved by the Supreme Government
in Indin, at whose request this Bill was
introduced ; and in their main f2atures
by the Secretary of State in England.
The Bill, by which it was proposed to
give cffect to the provision so proposed
and npproved, was drawn in Bombay
by the law officers of Government, and
had subsequently been amended in some
respects by the local Government, in
order to bring it into accordance with
their latest resolutions, In that shape,
he (Mr. Erskine) had now the honor
Before

" proceeding, however, to state exactly

“the conditiohs which the  Bill would:
offer to claimants, it might be proper:

to ' notice  that it did mnot profess
to deal with claims of every description.
Several classes 0f cases were specially
excluded from the operation of the Bill.

It would not apply to any claims ad-.

vanced under the stipulations of any
Treaties.

"/ connected with- holdings which were

in the nature of Jageers or Surinjams
or political  tenures, and which the
Government would continue to deal
with under geparate rules. It would
not apply . to claims in lieu of which
sorvice would be demandable. This
asf, no doubt, was s Very importafit
brianch of the enquiry—so important
that the Government had found it
hecessary to provide for it by o
soparate measure which was under
their consideration. And lastly, the

Bill*would not apply to claims which-
had alrendy been adjudicated, and found-

not tobe continuable hereditarily. It
would apply to all other claims to
lold lands exempt from payment of
public revenue—especinlly, to all
ulleged personal grants, and toall that
‘were in the nature of endowments of
religions and charitable institutions.
There wee also some special provisions

Mr, Erskine

It would not apply to claims.

(Bombay) Bill. 592

in the Bill applicable to cases already
ndjudicated and in which exempt lands
had been declared to be continuable
hereditarily in perpetuity. The nature
of the scheme by which it was
proposed to effect a settlement of
these claims, might be explained
in a few words. 'A notice was to
be issued to every claimant re-
quiring him within a specified period
to declare finally, whether he accepted
the terms of tho summary settlemont
as made known to him, or whether he
elected to have his title tried. Should
he elect to have his title tried, that
course was to be left open to him on
terms, some of which might be regarded
as severe. No doubt, in this instance,
it was essential that every legitimate
inducement should be employed to en-
cournge claimants to acquiesce in the
summary settlement ; and, if stringent
provisions could ever be made to oper-

-ate s0 as to cause little personal hard-

ghip, it would be under an administra-
tion like that of Sir George Clerk.
Still in stating the conditions which
would be applied under the Bill to
claimants who elected to have their
titles tried, he (Mr. Erskine) wished to

‘guard against the supposition that he

was pledged to defend them all. Per-

‘sons so electing, then, would he re-

quired, from the date of such election,
to pay annually into some Government
office, as & deposit, a sum equal to one-
fourth of the ordinary assessment on
the holding referred to, according to
the survey settlement rates ; and to
furnish security for the payment from

“the siifie dite of thé. yemaining thireb-

fourths of the assessment, in the event -
of his failure to establish his claim to
exemption. The onus of establishing
his claim, moreover, would, in such cases,
be laid wholly on the claimant ; and
adjudication would be made in accord-
ance with the Inws hitherto in force, "
modified only in the claimant’s favor
as regards the period entitling by pre-
scription under ' Act XI of 1852,
Should the result of the trial thus held
be unfuvorable ito the claimant, full
assessment would be levied on his hold-
ing from the date of his election of
trial. Should the result be favorable
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to him, the sums taken from him as
deposits would be restored with inter-
cst ; and his claim would be allow-
ed; but only on the most restricted
..conditions hitherto applied to such
claims ; that is to say, the right
to continued exemption from payment
of revenue on the holding would
not be recognised on its passing
by succession to an adopted son or
to collaterals; or on its passing to
any one by transfer of any other
kind. But in all such cases full assess-
ment would at once be imposed. These
then were the conditions on which
claimants might still obtaia a formal
adjudication of their claims to ex-
emption from payment of land reve-
nue. On the other hand, any one
who should accept the summary
scttlement, would at once be confirm-
cd in his immunities on two con-
ditions. In the first place, a quit rent,

fixed and unenhanceable, and calculat-.

ed at one-fourth of the ordinary rates
of survey nssessments, would be im-
posed on his lands, and in considern-
tion of that, all enquiry would be dis-
pensed with, all liability to question or
interference by officers of Government
would cease ; o perfect title, not of
course as between third parties, but
as agaiust the State, would be conferred,
and it would be conferred on much
more liberal terms than any hitherto
recognised in counection with such
claims. And this suggested the second
condition, namely, that a light Nuz-
zurana would also be imposed on the
lands. It was hoped and believed that
this. would generally be levied in ‘the
form of an annual nuzzur equal to one-
sixteenth of the ordinary assessment.
But in connection with considerable
claims, an option was to be ‘ailowed of
paying occasional nuzzurs at the rate
of one year’s assessment on occasion
of a succession, and two years’ assess-
ment on occasion of a transfer other-
wise than by succession. In con-
sideration of this further payment, the
right of the claimant to transmit his
full interest to an adopted son or to a
collateral heir, or to any one by gift
or by sale or otherwise without refer-
ence to the Governmcnt and its offi-
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cers—and as if his immunity from
taxation had been private property—
would be fully recogaised : or in other
words, by agreeing to relinquish an
unadjudicated interest of a more Ii-
mited kind in five-sixteenths of his
claim, the claimant would at once
be assured of an intercst of & more
perfect kind in the remaining eleven-
sixtcenths, and be freed from all fy.
ture liability to question or interfer-
ence in connection with it. And, in
estimating the valuo of this conces-
sion to claimants in general, it must be
remembered that, although tho titles of
many, nodoubt, werederived from grants
by native princes and officers of State,
who had full authority to alienate the
public revenues, still, that in many
districts, a very large proportion of such
clnims originated in grants made in
times of tumult by local officers who
had no authority at all to make them,
or had their origin merely in private
acts of fraud or corruption. The pre-
sent measure was designed to supersede
all reference to past misdeeds or mis-
takes ; and to confer upon all unques-
tionable titles for the future. 'Then,
as regords claims to exemptions on
behalf of religious and charitable in-
stitutions, there was only one parti-
cular in which the terms offered in such
cases would vary "flrom those Inst de-
scribed. For, as on the one hand such
holdings would not be linble to succes-
sions, so on the other hand it was not
judged proper to accord to the trustees
or managers & power of alienating the
property of the institution. The fixed
unenhanceable quit rent of one-fourth
of the assessment would therefore be
imposed to cure defocts of title ; but
Nuzzurana would not be imposed, and
transter would not be recoguised us
continuing claims agniust the State.
The only other class of cuscs to which
allusion need be made, was that of per-
sons whose claims had already been
adjudicated and declared continuable
hereditarily in perpetuity. In such
cases, of course, as there were no defects
of title to cure, no quit rent would be
imposed ; but it was proposed to exact
Nuszurana, and in lieu of it to acoord
to these claimants likewise the more

40
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complete and valuable titles now to
be assured to others under the sum-
mary settlement. These, he . (Mr.
Erskine)thought, were all theconditions
of the proposed measure, to which it

~.avas necessary in the first instance to

allude. He thought that, when Hono-
rable Members had looked into the
Bill, they would find that, in fram-
ing their proposals on the subject, the
Government had succeeded in keeping
constantly in view the two conditions
by which it was necessary that they
should slways be guided. In the first
place, that they should not sanction a
reckless and excessive sacrifice of the
public revenues; but in the next
place, that with this one reservation the
terms proposed should be as liberal
and as ncceptable to claimants as any
terms could be. These were the ob-
jeets for which this settlement had
been designed ; and he hoped that when
the Bill in its lnter stages should have
been amended, as doubtless it would be
amended by the better judgment of
Honorable Members of that Council
and by public criticism, it would be
calculated to secure those objects. In
submitting his proposals on this subject
in 1859, Lord Elphinstone had observ-
ed :— -

“ The value of all property held on Enam
or any similar tenure will be greatly increased
by the settlement, and while Government will
at once recover a considerable proportion ofits
alienated revenue, the minds of a highly influen-
tial portion of the community will be relieved
from the disquieting influence which the delay
and uncertainty of our enquirics into their
titles has hitherto exercised.”

He'(Me. Erskine) was hopeful that
these anticipations would now at last
be fulfilied, and that the feelings of un-
certainty and mistrust which had too
long disquieted the minds of consider-
able classes of the people, might really
be transmuted into feelings of true
satisfaction ‘with, and loyalty towards,
the Government which would thus
have shown its anxiety to deal prompt-
ly, fairly, and finally with a large class
of their most cherished claims,

Hb would merely further move that
the Bill be read a first time.

LEGISLATIVE COUNCIL.
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CRIMINAL PROCEDURE.

The Order of the Day being read for
the adjourned Committee of. the whole
Council on the Bill “for simplifying
the Procedure of the Courts of Crimi-
nal Judicature not established by Royal
Charter,” the Council resolved itself
into a Committee for the further con-
sideration of the Bill

The consideration of Chapter XX
(relating to Juries and Assessors) was

postponed, in consequence of the absence
of Sir Charles Jackson.

MRr. FORBES moved the introduc-
tion of the following as a new Chapter
after Chapter XX :—

“The Subordinate Judees and Principal
Sudder Ameens in the Presidency of Fort Saint
George, shall continue to exercise under this
Act, sub}jcct to the provisions of Act XLV of
1860 (The Indian Penal Code), the Criminal
Jurisdiction which they are competent to exer-
cise under any law for the time being in force,
and shall have the same powers. of punishment
as are given by this Act to an Qfficer .exercis- -
ing the powers of a Magistrate. =~

“ Subordinate Magistrates of the first and
second class in the Presidency of Fort St.
George shall, under such orders, as the Sudder
Court shall from time to time issue, either
comumit to such Subordinate Judges or Princi-.
pal Sudder Ameens the cases of persons accus-
ed of offences triable by such Judges or ‘Prin- °
cipal Sudder Ameens, or refer such' cases for
the orders of the Magistrate of the District or
other Officer exercising the powers of & Magis-
trate. If the case be referred to the. Magis-
trate of the District or other Officer as afore-
said, such Magistrate or.other Officer shall
examine the parties as if no proceédings had
been held in any other Court, and may, if it
appear necessary, recall and examine any wit-
ness who shall already have given evidence,
or.may call for or may take any further evi-
dence. - It shall be competent to such Magis-
tente or other Officer to pass such order, or to
proceed in the case, as he might huve done, had
the case been tried by himself in the first
instance.” .

“ In cases committed for trial before such
Subordinate Jud; or Principal Sudder Ameens,
they shall be guided by the rules contained in
this Act for the trial of cases before the Court
of Session which are hereby made applicable to
such cases, except that the cases tried by such
Judges and Principal Sudder Amcens,shall not
be tried with the aid of Assessors. The Sub-
ordinate Judges and Principal Sudder Ameens
may commit any case to the Court of Session
in which the evidence is such as to wanant &
presumption that the accused person has been

The Bill was read a first time,
Mr. Erskine

guilty of an offence calling for a more severe
punishment than such Sngordinm Judges or
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Principal Sudder Ameens are authorized to
adjudge.”
He said tlmt: in the Madras Presi-
dency, there was a class of Criminal
Courts between tha Sessions Judge
and the Magistrate, for the procedure
of which no provision had been made
in this Code. These Courts now fol-
lowed the same procedure as the Courts
of Session with the exception that they
did not sit with Assessors. 1n all
other respects their proceedings were
conducted in precisely the same form
as those of the Sessions Courts. Com-
mitments were made to them by the
Magistrates, and they tried no cases
but such as were so committed. They
had no power to originate a trial;
none to make preliminary enquiries,
to issue warrants, to summon witnesses,
or perform any of those similar func-
tions which had always been, and
would still be, confined to the Magis-
tracy. Their jurisdiction extended
to two years’ imprisonment, and if any
case came before them which required
& more severe punishment, it would be
re-committed to the Court of Session.
Such cases would, however, in future
very rarely occur, because, although
now all Sessions cases were committed
by the Magistrates to the Subordinate
Courts, and by those Courts were
sent on to the Sessions, under the
Code on which the Committee was
now engaged the Magistrates would
make direct commitments to the Ses-
sions ; and such cases only as were con-
sidered by the Magistrates within the
Jjurisdiction of the Subordinate Courts,
would be committed to thoge tribunals.
When he was lately down at Madras,
he had proposed to the Government
the abolition of those Courts, but had
ascertained from the Government that
they could by no means consent to such
a measure, and it was intimated to him
that it was their earnest desire that the
Subordinate Courts should be allowed
to continue on their present footing
without any change whatever. A
Bill was now before a Select Com-
mittee for re-constituting the Courts of
Criminal Judicature throughout Indis,
and whenever that cume on for dis-
cussion the position and constitution
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of the Subordinate Courts in Madras
would no doubt be fully considered.
But so long as these Courts were retain-
ed, it was the wish of the Madras Go-
vernment that their present procedure
should be continued ; and he was him-
gelf of opinion that this should be done.
These Courts had hitherto held a much
higher position than the Courts of the
Magistrates in Mudras, for the Magis-
trate’s power had been limited to one
month’s imprisonment while the Sub-
ordinate Court could pass a sentence
of two years, and it was to the Sub-
ordinate Courts that the Magistrates
committed all cases which were beyond
their own jurisdiction. It was there-
fore more in keeping with their past
and present position, and with the
estimation in which they were held b
the people, that their procedure should,
under the Code, be that of the Ses-
sions Court, with which, with the
sole exception of Assessors, it was at
present co-ordinate, rather than that
of the Magistrates who had presided
in Courts of an inferior grade. The
Subordinate Judges were ‘also Civil
Judges with extensive civil jurisdic-
tion, and in asking the Committee to
assent to his present motion, he
(Mr. Forbes) was asking for nothing
new, but only that the expressed
wishes of the Madras Government
should be ncceded to in muaintaining
the Subordinate Courts of that Presi-
dency on their present footing.

The first Section of the Chapter
being proposed—

Tiie CHAIRMAN said, he did not
understaud why,- as it was not pro-
posed to give the Subordinate Cri-
minal Judges and Principal Sudder
Ameens in the Madras Presidency,
greater powers than were to be exercis-
ed by Magistrates under the Code, they
should huve a different rprocedure. It
was not intended that, in the trial of
the cases brought before them, the
Subordinate Criminal Judges and Prin-

‘cipal Suddor Amecns in Mudras should

sit with Assessors; and with the
limited powers which they were to
exercise, he could see no advantage in
giving them a procedure which was in-
tended for n much higher clnss of



~-599

Criminal

Courts. His objection to the Sections
proposed by the Honorable Member for
Madras was that persons committed to
take their trial before the Subordinate
Criminal Judges and Principal Sudder
Ameens, were, in fact, to be tried only
by those who had the same power to
punish as full Magistrates and no more,
and yet o different course of procedure
from that of Magistrates was called for.
Therefore, it was merely n question of
names or a point of dignity. He did
not sce why this Council should, in
o general law applicable to the whole
of India, make & special provision on
account of the Madras Presidency. The
object of Her Majesty’s Commissioners
in framing this Code was that there
might be a uniform system of proce-
dure throughout India, and he certain-
ly saw no reason for making an excep-

tion from that rule in the present case.
Me. HARINGTON said, the object

. of the Chapter proposed by the Honor-

nble Member for Madras, was to pro-
‘vido in a suitable manner for the trial-
of cases which what had been ‘called-
.the Tehseeldar Magistvates of the
Medras Presidency could not dispose
of themselves, and which 'they were
obliged, in consequenee, to commit.
to o higher Court. The Courts to
which the commitments were made
were the Subordinate Criminal Courts
—a class of Courts unknown in the
Bengal Presidency—and the Courts of
the Principal Sudder Ameens. If.
these Courts were to deal with ‘the-
cases now tried by them as an inferior
class of Sessions Courts in the same
manner as similar cases were dealt
awith in Bingel and, Bombay by the"
-local Magistrates and under the same
rules of procedure, they must not only
try the cases, but they must make also
the preliminary enquiry which was not
what was desired,nor would. it consist:
altogether with * the .constitution of
these Courts. The- great extent of
some of the Madras Districts, and the
number of cases arising therein, which'
. the Tehseeldar Magistrates, owing to
their limited powers, could not try, had

. hitherto rendered necessary a class of

Courts between the District Magis-
trates who were also Collectors with

The Chairman
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very heavy Revenue duties, and the
" Courts of Session. There could be no
doubt that the position bf the Subordi-
nate Criminal Courts and of the Prin-
‘cipal Sudder Ameens of the Madras
Presidency was anomalous and reguir-
ed consideration. The arrangement now
proposed was avowedly only temporary.
A Bill for constituting Courts of Cri-
minal Judicature of a uniform character
in the three Presidencics, was before
the Council, and until this Bill passed
into law he thought it would be better
and more convenient to continue the
existing state of things in the Madras
Presidency in so far as the procedure
of the Subordinate Criminal Courts
and the Courts of the Principal Sudder
Ameens, as Criminal Judges, was con-
cerned, and to leave them to follow, as
they had heretofore done, the procedure
of the Courts of Session, without, how-
ever, having recourse to the aid
of Assessors in the trial of the cases
brought before them, .

.- : MR, SETON-KARR wished to know
“if ‘the inferior Magistrates could not
make the local investigations and then
send on the cases to the Officers exer-
cising the full powers of a Magistrate,
namely, those whom it was now pro-
posed to retain and designate as Subor-
.dinate Judges or Principal Sudder
‘Ameens? As he understood the case,
it was, as remarked by the Honorable
aud learned Chairman, a change of
name on a point of dignity; and as
- such, he should, on the present show-
ing, vote agninst the amendment.

Mg. FORBES said that, as he had
already observed, the proposed arrange-
ment would "De only a temporary mea-
sure, and the whole question would be
considered whenever the Bill for re-
constituting the Courts throughout
India was brought on, and it would
be only consistent with the feeling
~which had always been entertained for
the Subordinate Criminal Courts in
‘Madras, to continue to them the pro-
cedure which they now followed.
The proposition which had’ been
made that the difficulty should be over-
come by the Government simply de-

Felaring that the Subordinate Judges

should be Magistrates, and that they
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"would then follow the procedure laid
down for the ]%agistrates, was not one
that he (Mr. Forbes) could assent to.
There were many duties made incum-
bent on a Magistrate by the Code which
it would not be possible for a Judge to
perform. A Magistrate was - to issue
search warrants ; to apprehend any per-
son committing an offence in his pre-
sence ; to apprehend vagrants ; to hold
inquests ; to visit the site of any great
crime ; to disperseriotousassemblies ; to
hold to security those of bad and
suspicious character ; all of which were
duties quite foreign to the position of
a Judge who, sitting in a Civil as well
as a Criminal Court, could not ever
leave his station, and who had at
his disposal no subordinate officers
to go about the country in execution
of his orders. He had no means even
of obtaining the presence of a witness
without application to a Magistrate,
and he (Mr. Forbes) thought it must be
obvious that it was out of the question
that an officer holding the position of
a Judge of one of the Madras Subor-
dinate Courts should be declared to
be a Magistrate and be made subject
to all the duties incumbent on 8 Magis-
trate under this Code. There were
two courses open to adoption, the one
to give to these Courts the procedure
laid down for the Session Courts which
was what the Madras Government
wished, the other to give them tle
procedure laid down for the Magis-
trates, and it was his opinion that the
case was one in which the wishes of

the Executive Government should be

acceded to, for it must be remembered
* that no question of uniformity was
included in this matter. The very exis-
teuce of the Subordinate Courts was
peculiar to Madras, and it would be
equally a departure from uniformity
with the rest of India to give them
the Sessions Courts’ procedure as to
ive them that of the Magistrates.

Mg. SETON-KARR asked whether
it would not be possible for the Execu-
tive Government, by its order, to re-
strict these Magistrates solely to the ex-
ercise of judicial functions, and to de-
clare that they should have nothing to
do with preliminary and local enquiries?
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Mr. FORBES said, that would be
doing by an order of Government just
the thing which he proposed to do by
law. The latter, he thought, was the
preferable course. ’

After some further discussion, the
Council divided as follows :—

- Ayes 2. Noes 5.
Mz, Forbes. Mr. Seton-Karr.
Mr. Harington. Mr. Erskine.
Sir Robert Napier.
Sir Bartle Frere.
The Chairman.

~ So the Motion with regard to the
first of the proposed Sections was
negatived. '

MRr. FORBES then said, he would
not press his Motion as to the rest
of the Sections.

Sections 297 to 801 were passed as
they stood.

The consideration of Section 302
(relating to the examination of wit-
nesses) was postponed, on the Motion
of Mr. Harington, in consequence of
the absence of Sir Charles Jackson.

Section 303 was passed as it stood.

Section 304 was passed after an
amendment.

Section 305 wos passed as it stood.

Section 306 was passed after an
amendment. .

Sections 307 to 810 were passed as
they stood.

gection 811 provided that ¢ the
accused person shall be allowed to
examine any witness not previously
named by him,” &ec.

Mr. SETON-KARR moved the in-
sertion of the words * if such witness
be in attendance” after the words
“ named by him.” He thought that
such words were necessary, in order to
prevent the accused from delaying the
trial by frivolous excuses.

The Motion was carried, and the
Section as amended then passed.

Sections 812 to 314 were passed as
they stood.

he consideration of Section 815
was also postponed, on the Motion of
Mr. Harington, in consequence of the
absence of Sir Charles Jackson.

Sections 316 to 323 were passed as
they stood.
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. Mgr. HARINGTON moved the in-

troduction of the following new Chap- .

ter after Chapter XXII :—

.
“ OF LUNATIC8.”

1. When any person who is charged with
any. offence shall appear to the Mugistrato
having jurisdiction, to be of unsound mind and
incapable, in consequence, of making a defence,

the Magistrate shall institute an enquiry to.

ascertain the fact of such unsoundness of mind,
and shall cause the accused person to bo ex-
amined by the Civil Surgeon of the District or
other Medical Officer, and thereupon shall ex-
amine such Civil Surgeon or other Medical
Officer, and shall reduce the examination into
writing, and if the Magistrate shall be of opi-
nion that the accused person is of unsound
mind, he shall stay further proceedings in the
case.

2. When the investigation of .a case is post-
oned ‘under the last preceding Section, the
Rlagistmt.e may at any time resume the inves-
tigation and summon the accused person, ‘if he
shall have reason to believe that such person is
in & fit state of mind to make his defence, but
the Magistrate shall not proceed with the inves-
sigation, unless upon the appearance of the ac-
eused person, and after making such enquiry as
he may consider necessary, the Ma ristrate shall
be satisfied that such person is then of sound
mind and capable of making his defence.

3. Ifany person who shall be committed
for trial before a Court of Session, shall, at his
trial, appear to the Court to be of unsound mind
and incapable of making his defence, the Court
shall, in the first instance, try the fact of such
unsoundness of mind, and i{ satisfied of the
fact, shall give u special judgment, that the ac-
cused person is of nunsound mind and incapable
of making his defence, and thereupon the trial
shall be postpond. ‘

4. The accused person may be put on his

- trial whenever the Court shall be satisfied that
he is in a fit state of mind to make his defence.
If, when the accused person is again brought
before the Court, it shall appear to the Court
that he is still of unsound mind and incapable
of making his defence, the fact of such un-
soundness shall again be tried in the first
instance, and the trial shall not proceed, unless
the Court shall specially find that such person
is of sound mind and capable of making his
defeuce,

6. In any case in which an-accused person
is found to be of unsound mind and incapable
of making his defence, the Magistrate or Court
of Session, as the case may be, if the offence
be bailable, may release such person on sufficient
security being givea for his safe custody and
for his appearance when required. If the
offcnce be not bailable, the accused person
shall be kept in safe custody in such place as
the local Government, to which the case shall
be reported, shall direct.

6. Whenever a person charged with any
offence shall be acquitted as falling within the
exception contained in Section 84 of the Indian
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ive ‘& special
judgment, that such person did the act charged
against him, being at the ®ime incapable of
knowing the nature of the act, or that he did
the act charged against him, being at the time
incapable of knowing what wgs wrong or con-
trary to law. .

7. Whenever such special judgment shall
have been given against any person, the Court
before which the trial was held, shall order
such person to ba kept in safe custody, in such
place and manuer as to the Court shall seem
fit, and shall report the case for the order of
the local Government. The local Government
may order such person to be ketﬂt in strict
custody in a Lunatic Asylum or other suitable
place of safe custody for such time and in such
manner as to the local Government shall
seem fit.

8. No person, against whom any such spe-
cial judgment shall have been given, shall be
entitled to be discharged out of custody, on
being restored to soundness of mind, unless by
order of the local Government.

9. Whenever it shall appear to the local
Government that any person, imprisoned by
the sentence of any Court, is of unsound mind,
the local Government, by an order which shall
set forth the grounds of belief that such pri-
soner is of unsound mind, may order the
removal of such prisoner to a Lunatic Asylum,
or other fit place of safe custody, there to be
kept and treated as the local Government shall
direct ; and when it shall appcar to the local
Government that such person has become of
sound mind, the local Government by an order
directed to the person having charge of him,
shall remand such person to the custody from
which he was removed, if then still liable to be
kept in custody, or, if not, shall order him to
be discharged out of custody.”

After a verbal amendment in Sec-
tion 7, the above Chapter was passed,
excopt as to Sections 8 and 9, the fur-
ther consideration of which was post-
poned.

Sections 324 and 325 were pussed
as they stood.

Section 326 was
amendment.

Sections 327 to 330 were passed as
they stood. _

The consideration of Section 331
was postponed on the Motion of the
Chairman.

Section 332 was passed after amend-
ments.

Mr. HARINGTON moved the
introduction of the following new
Section after Section 332 :—

It shall be rt;smppt;nt to the Sudder Court to
review any order, judgment, or sentence pass-
ed by such Court, and to pass any new order,

passed after an

.
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judgment, or sentence warranted by law in the
case, but not so asto sentence to punishment
any person for an offence of which he shall
have been acquitted by such Court.”

Tae CHAIRMAN objected to the
proposed Section on the ground that
proceedings would be rendered endless

by it, and that it would encourage

carelessness on the part of the Judge.
There was always an appeal in such
cases to the Government for a commu-
tation of sentence.

Mr. SETON-KARR said that, as
the cases were rare to which this Sec-
tion was intended to apply, the appli-
cation for a commutation of sentence
should be made to the Government
which was the fountain of mercy.

The Motion was then by leave with-
drawn,

Chapter XXV (relating to appeals)
was postponed in consequence of the
absence of Sir Charles Jackson.

Sections 347 to 349 were passed as
they stood.

Section 350 provided as follows :—

“ Every person charged before any Criminal
Court with an offence, may, of right, be defended
by Counsel.”

Mg. ERSKINE said, he should be
glad, if it were possible, to add words
to this Section, empowering the Court,
at least in important cases, to assign
Counsel to a poor and undefended
prisoner, according to the practice in
the Supreme Court.

Tue CHAIRMAN said, in that case
the Government would have to pay
the fee, as with regard to the Vakeels
in the Mofussil, he thought a fee would
be indispensable. It was different in
the Supreme Court where Barristers

would willingly undertake such cases

for nothing. -

Sre BARTLE FRERE said, he
thought that,in cases where Counsel was
assigned by law to a prisoner, it would
be only reasonable that such Counsel
should be remunerated at the public
expense.

Mer. HARINGTON said, he
thought it would be better to leave the
case in the hands of the Judge. He
had no doubt that & prisoner would
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be safer in the hands of the Judge than
if he were defended by a Vakeel
who had had no previous acquaintance
with the merits of his case and who
appeared in it simply because he was
ordered to do so by the Court.

The Section was then passed after
the addition of the words ‘or autho-
rized agent.”

Sections 351 to 854 were passed as
they stood. -

Section 855 empowered the Court
of Session “to order payment of the
reasonable expenses of any complainant
or witnesses,” &c.

Mg. SETON-KARR moved the in-
sertion of the words “by or on the
part of Government,” after the word
‘“ payment,’”’ as such seemed to him
to be the intention of the Section.

The Motion was carried, and the
Section as amended then passed.

Section 356 was passed as it stood.

Section 357 was passed after an
amendment.

Section 358 was passed as it stood.

Section 859 was passed after an
amendment, on the Motion of, Mr.
Erskine, protecting the jurisdiction,
duties, or procedure of laudholders,
specially empowered by law in the
Bombay Presidency.

Mr. HARINGTON moved the in-
troduction of the following new Sec-
tion after Section 359 :—

% The Sudder Court shall have power to
make and issue general rules for regulating the
practice and proceedings of that Court and of
all Criminal rts subordinate to it, and also
to frame forms (wheu not prescribed authil
Act) for every rrocooding in the said rts,
for which it shall think that a form
should be provided, and for keeping all books,
entries, and accounts to be kept in such Courts,
and from time to time to alter any such rule
or form ; provided that such rules and forms
be not inconsistent with the provisions of this
Act or of any other law in force.”

Agreed to.

Me. HARINGTON moved the in-
troduction of the following new Sec-
tion after the above :—

“ The procedure prescribed this Aect
shall be followed, so far as it bc{nhe, in all
m'ils_ezlh:en:m tEruni:uli eu;;md proceedings
whic r the this Act, shall
be institated in anyP.C’:nnrg” !
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Agreed to.
Section 360 was passed after a verbal

amendment.

Forms A to E were passed as ihey
stood.

Form F was passed after verbal
amendments. '

The Schedule was passed after an
amendment in the 5th explanatory
note.

The consideration of the Bill was
then postponed, and the Council re-
sumed it sitting.

POSTPONED ORDERS OF THE DAY.

The following Orders of the Day
were postponed :—

Committee of the whole Council on the Bill
“ for licensing and regulating Stage Carriages.”

Committee of the whole Council on the Bill
“ to amend Act VIII of 1859 (for simplifying
the Procedure of the Courts of Civil Judicature
not established by Royal Charter).”

Committee of the whole Council on the Bill
“ to amend Act XIV of 1843 (for regulating
the Customs Daties in the North-Western Pro-
vinces).”

Committee of #he whole Council on the Bill
“ to make certain amendments in the Articles
of War for the Government of the Native Offi-
cers and Soldiers in Her Majesty’s Indian
Army.”

Committee of the whole Council on the Bill
“to extend to the Straits Settlement Act
XXIII of 1840 (for exccuting within the local
limits of the jurisdiction of Her Majesty’s
Courts legal process issued by authorities in the
Mofussil).”

FINES FOR RIOTS.

Mr. HARINGTON said, in the
early part of to-day’s proceedings a
Select Committee had been appointed
on the Motion of the Honorable Mem-
ber for Madras to take into considera-
tion and report upon some papers which
had been sent to the Council from the
Office of the Secretary to Government
in the Home Department, on the sub-
ject of & very serious outrage which
had recently heen committed by a large
body of villagers in one of the Districts
of the Madras Presidency, and he had
now the honor to move that it be an
instruction to the same Committee to
consider the existing laws generally
relating to the responsibilities of land-
owners and the occupiers of land in
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connection with Police matters, and to
submit a report thereon at the same
time that they reported on the matier
which had been ordered to be referred
to them on the Motion of the Honor-
able Member for Madras. He observed
that for some time past the Police res-

_ponsibilities of- Zemindars and other

holders or occupiers of land, had been
under the counsideration of the Council
with a view to the consolidation and
amendment of the existing law ; and it
seemed desirable that whatever provi-
sions of law on this subject were adopt-
ed, should be embodied in the Code
of Criminal Procedure now passing
through a Committee of the whole
Council. He understood that this was
what was contemplated by the Honor-
able Member for Madras in respect to
any law which might be proposed by
the Select Committee appointed that
day to meet cases such as that which
had lately occurred at Madras, and he
thought that the same Committee
might conveniently consider the whole
question of village responsibilities in
connection with Police matters, and
submit & general proposition which
would greatly assist the Council in
coming to a decision on the subject.
Agreed to.
The Council adjourned.

Saturday, June 15, 1861.

PrEsSENT:

The Hon'ble the Chief Justice, Vice-President,
in the Chair,

Hon'ble SirH. B. E.|C. J. Erskine, N
Frere, Hon'’ble Sir C. M.

1 Jackson,
Sir R. Napier,

H. B. Hari Esq.| W. S Sedea.rr
. B. Harington, Esq.,| W. S. - .
H. Forbes, q.,, ’ ton +Eeq

MALACCA LANDS,

Tue CLERK reported to the Coun-
cil that he had received a communica-
tion from the Governor of the Straits
Settlement regarding the Bill “ to regu-
late the occupation of land in the
Settlement of Malacca”.





