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‘Saturdey, June 1, 1861, °

PRESENT :

The Hon'ble the Chief Justice, Vice-President,
) in the Chair, :

Hon’ble Sir H. B. E.|(C.J. Erskine, Esq.,

ere, Hon’ble 8ir C. R. M.
Hon'ble Major-General | Jackson,

" Sir R. Napier, and
H. B. Harington, Esq., | W. 8. Seton-Karr,
1. Forbes, Esq., Esq.

ROHILCUND ; AND PORT-DUES
(CONCAN).

Tae VICE-PRESIDENT read
Messages informing the Legislative
Council, that the Governor-General
had assented to the Bill “ to remove
certain tracts of country in the Rohil-
cund Division from the jurisdiction of
the tribunals established under the
General Regulations and Acts,” and
the Bill * for the levy of Port-Dues
in the Ports of the Concan.”

CRIMINAL PROCEDURE.

Tre CLERK presented to the Coun-
cil a Petition of the Landholders and
Cuwmerciul * Association of British
India praying, with reference to a

recent amendment in the Bill « for~

simplifying the Procedure of the Courts
of Criminal Judicature not established
by Royal Charter”, that as at present it
shall continue to be the law that no

British born subject of Her Majesty -

shall be amenable to be committed for
trial to the Supreme Court by a Justice
of the Peace in the Mofussil, unless
such Justice of the Peace be a Cove-
nanted Servant or British born subject.
* Mr, HARINGTON moved that the
Clertk De requested to read the ahava
Petition at the table, when the Coun-

cil went into Committee on the Bill.
Agreed to.

BREACH OF CONTRACT.

Tue CLERK presented a Petition
from certain Ryots of Amber and other
villages in the Sonthal Pergunnahs
against the Bill ¢ to provide for the
punishment of breach of contract for
the cultivation, production, gathering,
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provision, manufacture, cairiage,
delivery of :‘Agricultural produce.”

and

PUBLIC CONVEYANCES..

Mz. ERSKINE presented to the
Council a communication from the
Bombay Government relative to the
Bill « for regulating Public Convey-
ances in the Towns of Calcutta, Madras,
and Bombay, aud the several stations
of the Settlement of Prince of Wales’
Island, Singapore, and Malacca”, and
moved that it be printed and referred
to the Select Committee on the Bill.

Agreed to.

CRIMINAL PROCEDURE.

The Order of the Day being read
for the adjourned Committee of the
whole Council on the Bill “for simpli-
fying the Procedure of the Courts of
Criminal Judicature not established by
Royal Charter,” the Council resolved
itself into a Committee for the further
consideration of the Bill.

The Petition from the Landholders’
and Commercial Association of Bri-
tish India,. which was presented this
day, having been read by the Clerk—

Mr. HARINGTON moved that the
Petition be printed, and in making the
Motion he wished to observe, what was
well known to every Honorable Member
present, that, under the law as it now
stood, only European British subjects
could hold the office of Justice of the
Peace in the Mofussil or beyond the
limits of the Presidency Towns. The
Natives of India were not eligible to
the office of Justice of the Peace in
the Mofussil, and he (Mr. Harington)
had no knowledge of any intention
either at home or in this country to pro-
pose any alteration in the exist-
ing law in respect to the office of
Justice of the Peace in India, nor
had he any reason to believe that
any such alteration was in contempla-
tion. It was scarcely necessary for
him to say that no law that this Coun-
cil might pass could be binding on any
future Legislature, much less upon the
House of Commons, which was what
the Petitioners seemed to contemplate.

Agreed to. ‘
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Mg. HARINGTON said, on Satur-
day last he undertook, at the request
of the Committee, to prepare a series
of Sections to take the place of Section
162 and the new Section which was
introduced on his motion immediately
after that Section, and he had now the
honor to move that these two Sections
be struck out of the Bill, and that the
Sections prepared by him, copies of
which he had caused to be circulated
to Honorable Members in the early part
of the week, be substituted for them.
He trusted it would be found that in
preparing theso Scctions he had fol-
lowed the letter of what might be
called his instructions :—

(a). “The evidence of each witness shall be

taken down in writing in the language in ordi-
nary usein the district in which the Court is held,

bfv or in the prescnce and hearing and under
the personal direction aud superintendence of
the Magistrate, and shall be signed by the

istrate. When the evidence of a witness
is given in English, the Magistrate may take
it down in that language with his own hand.
In cases in which the evidence is not taken
down in writing by the Mngistrate, he shall be
bound, as the exmination of each witness
proceeds, to make & memorandun of the sub-
stancc of what such witness deposes, and such
memorandum shall be written and signed b
tho Maogistrate with his own hand, and shall
form part of the rccord. If the Magistrate
shall be prevented from making a memoran-
dum as above requived, he shall record the
reason of his inability to do so.

(b6.) It shall be compectent to the Local
Government to divect that in any District or
purt of & District to which this Act shall ex-
tend, or shall hercafter be extended undor the
provisions of Section 860, ths cvidence of wit-
nesses shall be taken down in the vernacular
languaze of tie Magistrate, unless the Magis-
trate be prevented by any sufficicnt reason from

" taking down the "evidenco of any witness, fu
which case he ¢hall record the reason of his
inability to do so, aud shall cause the evidence
to bo taken down in writing from his dictation
in open Court. The evidenco so taken down
shall be signed by the Magistrate, and form
part of the record. Provided that if the ver-
nacular lanﬂngw of the Magistrate e not Eng-
lish, or the l:fu&in ordlinary uscin p -
ings before the Court, the Magistrato may
be directed by the Local Government to take

down the evidence in the English Inn or |
ings .

in the language in ordinary uso in proc
before the Court justead of his own vernacular.

(c). The cvidence shall not ordinarily be
taken down in the form of question and
answer, but in the form of a narmtive. It
shall be in the discretion of the Magistrate to
tuke duwu, or causc to be taken down, any
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particular question and answer, if there shall
appear any special reason for so doing or any
person who is a prosccutor or a person nccused
shall require it. When the evidence is com-
pleted it shall be read over to the witness in
the presence of the person accuscd, if in atten-
dance, or-of his agent Wi personal
attendance is dispensed with and he "appears
by agent and shall, if necassary, bo corrected.
If the witness shall deny the correctnessof any
part of the evidenco when the same is read over
to him, the Magistrate may, instead of correct-
ing the evidence, make a memorandum thercon
of the objoction made to it by tho witness, and
shall add such rowmarks as he may think neces-
sary. If the ovidence be taken down in a
different language from thut in which has been
given, and tho witness does not understand the
language in whichit is taken down, the witness
may require his evidence as taken down to be
interpreted to him in the language in which
it wus given, or in a languaze which he
understands.

(d.) A memorandum to be &iFned by the
Magistrate shull be attached to the cvidence
of euch witness, and shall state that the evi-
dence was rend over to the witness in 2 lan-
guage which he understands [naming the lan-
guage] aud, if the fuct is so, that the witness
acknowledges such evidence to bhe correct.
When the evidence is not taken down by the
Magistrate with his own hand the imemoran-
dum shall further state that the avidonco wos
taken down in the presence -and hearing of the
Magistrate, and under his personal dirsction
and superintendonce."”

Mer. SETON-KARR would ask the
Honorable Membaer, with reference to
Section (a), whether it hall occurred
to him that, if both the memovandam of
the Magistrate aud the deposition of
the witness were to.form part of the
record, this difficulty might not arise,
namely : In ense of a differonce be-
tween the two, which was to be re-
gurded us the genuine nnd uuthentic{
document, and on which counld thez
Appellate Court depend ?

Mgr. HARINGTON said, tho point
noticed by the Honorable Member for
Bengal had not besn overlooked by
him. He presumed that the evidence
taken down in detail jn the language
of the District, as roquired by the first
part of tho Section, would be regarded
as the ovidence in the case, and that
the decision of the Court would be
pussed in referenco to what appcared
therein. In like manner, he presnmed
that, in the event of an appeal, it would
he the daty of the Appellate Court to
look to this evidence, and to base its
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judgment upon it and not upon the
memorandum of the substance of the
cvidence which the presiding officer
was required to make, as the examina-
tion of ench witness proceeded, when
the detailed evidence was not taken
down by that officer with his own
hand. The memorandum was not
intended to be a complete record of the

.- evidence, It was required to be made

with the sole object “of preventing the
presiding officer from attending to other
business while a witness was undergo-
ing oxamination before him and of
compelling him to give his attention to
what the witness was deposing—in
other words, to conduct the examina-
tion himself.

MRr. ERSKINE moved the omis-
sion of the words ¢ When the evidence
of & witness is given in English, the

Magistrate may take it down in that

language with his own hand,” and the
substitution of the following :—

“ When the cvidenco of a wituess is given
in English, and thc Magistrate takes it down
in that language with his own hand, an
anthenticated translation of the same shall
form part of the record.”

He instanced the case of medical
evidence taken in English by tho
Magistrate, and thought it very desi-
rable that an nccurate translation of
all evidence 8o tuken should form part
of the record.

Mr. HARINGTON said, the object
of the Honorable Member for Bombay
would not be attained if the amendment
was worded as proposed by him. The
Honorable Member proposed to con-
fine -the {ranslation of evidence taken

" in English" to such evidence when

taken down by the Magistrate with
his own hand, but a translation would
be just us necessary when the evidence
was taken down in Euglish by any
other person, say by the Magistrate’s
Clerk.

Mr. ERSKINE said, he had no
objection to omit the words “ and the
Magistrate tnkes it down in that lan-
guage with his own hand,” so as to
make his amendment run as follows :—

“ When tho evidenco of a witness is given

in Lnglish, an authenticated translation of the
same shall form part of the record.

AMy. Haringlon
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MR. HARINGTON said, if the words
proposed to be amitted were omitted,
no power would remain to take down:
evidence in the English language. The
earlier part of the Section required
that all evidence should be taken down
in the langunge of the District, but
an exception was_afterwards made
in favor of evidence given in English
which it was clearly desirable toretain.
The object really aimed at in this part
of the Section was, not that the Magis-
trate should take down all evidence
given in English with his own hand
but that he should have power to
record evidence given in English in
that langunge, the former part of the
Section notwithstanding.

THe CHAIRMAN said, what he
understood the amendment of the
Honorable Member for Bombay to
mean was that, when evidence was
given in English, a traunslation of it
should form pmt of the record. - He
(the Chairman) would suggest - that
the object of the  Honorable Mem-
ber might be better attained by allowing
the words proposed to be. omitted to
stand, and by adding - the words * and
an authenticated translation of the
same shall form part of the record.”
He thought it proper, however, to call
attention to the fact that, if the amend-
ment were carried, thero would still
remain this difficulty—whether the
translation should be in the language
of the Court or the language -of the
District. R

Mr. ERSKINE then withdrew his
amendment, and moved instead that
the following words be inserted after
the words before proposed by him {o
be omitted :—

“ and an authenticated translation of the
same in the langunage in ordinary use in the
District in which the Court is held shall - form
part of the record.” '

Mr. HARINGTON moved that
the word ** Court” be substituted for
the word * District” in the amend-
ment last proposed by the Ionorable
Member for Bombay. He observed
that the word used by the Honorable
Member for Bombay was no doubt in
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conformity with the alteration which
had been made, as he (Mr. Harington)
thought erroneously, at n former mect-
ing of the Committee, in that part of
the Section which declared that the
evidence of witnesses should be tnken
down in the language “in ordinary
use in proceedings before the Court,”
for which the words “ in the District
in which the Court is situated” had
been substituted. The words, as they
originally stood, countained a clear and
well defined rule which could not, he
thought, be said of the words which had
heen substituted. As regarded many
Districts in which more languages than
one were current, it would often be
difficult to say what was the language
of the District. Who could say what
was the language of Calcutta ? It was
not his intention to move that the ori-
ginal words be restored, but if any
other Houorable Member would make
the motion, he (Mr.. Harington) would
support it with much satisfaction. His
present motion had reference .ouly: to
the amendment proposed by the IIonor-
able Member for Bombay.

Sir BARTLE FRERE said, he had
not the least objection to the amend-
ment of his Houorable friend, provided

_ he would propose a Section declaring
. that, with . the exception of Her Ma-
" jesty’s Supreme Courts, where the
English language was understood by
the practitiouers, the language of the
Court should be the langunge of the
District. He entertained very strong
objections to a language which was
not the language of the District, nor of

the practitioners, nor of the Judge,:

but the language of some of the officers
of the Court, being selected as the
- official language of the Court. If his
Honorable friend would insert a See-
tion to the effect above referred to, soas
to secure throughout India the langunge
of the Court being the language of the
District in which it was situnted, he
should not object to the amendment.
Mr. HARINGTON said, the rule
in Bombay was contnined in Scction
XXXVI Regulation IV, 1827, which
provided as follows :—
“ First.—The deposition of each witnoss
shall be taken down in writing by the Scrishtu-
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dar or other Officer of Court, in the language
and character used in the Court, and whon
completed, it shall be signed by the witness
with his name or mark, and shall be authenti-

catod by the Court.

Second.—DBut if the langnage used in the
Court is not familiarly known to the witness,
his deposition shall bo taken in the langunge
hest known to him, for which an interpreter can
be found.”

That was common sense and had
been the law in Bombay upwards of
thirty years. He admitted that the Re-
gulation just quoted applied only to
the Civil Courts, but he believed that the
same rulo was observed in the Crimi-
nal Courts, and he would ask the
Honorable Member of Government on
his left (Sir Bartle Frere) whethor
any inconvenience had been found to
result from the oporation of the law,
or whether any of the local officers had
complained of the law. The Section,
us settled in Committee, corresponded
almost exactly with the Bombay law.
First it required that theevidenceshould
be taken down in the langunage of the
Court, and then it provided that, if the
evidence was taken down in a dif-
feront language from that in which it
was given, and the witness did not
understand the language in which it
was tnken down, he might require his
deposition as tuken down to be inter-
preted to him in the language in which
it was given.

Sie BARTLE FRERE said, he
was very much obliged to his Honor-
able friend for having given him the
opportunity of explaining. Before the
possing of the Bombay Code, which
was the work mainly of Mr. Elphin-
stone and the eminent men whom he
employed, the Iangunge of the Courts
was Persinn. It was not underatood
by the prisoner or the witncsses, and
was very imperfectly known by the
Judges. After that, the Guzerattee
was introduced in Guzerat, and Mah-
ratta in the Deccan and Concan and
Southern Mnahratta Country. Then
it wns found that, iu many of the
Southern Districts, Canarese was
the current language, a language
as different from Mahratta s Welch
was from English. But thec Governor
of that day, Sir Robert Grant, took
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great pains to make the officials learn
Canarese, which he fixed as the official
language of those districts, and thus
effectually brought about what was
found to be n most popular and useful
reformation, namely, that any inhabi-
tant of the District who came into Court
could understand what was going on.
There were very few measures which
‘were better understood by the pcople
and which better ensured the popu-
larity of the Government. Latterly, in
Sind, Persian was at first the language
of the Courts, but as it was imper-
fectly undérstood, it was nbolished,
and Sindee was substituted for it.
Ho believed now, that, with the excep-
tion of the Presidency Town, there
was not any part of the Bombay Pre-
sidency where the language of the
Court was not the language in com-
mon use in the District. He heliev-
ed the same was the case in Madras,
. from which! Presidency, indeed, Bom-
bay derived great assistance when
Canarese was made the langunge of
the Courts, and where it had always
been the rule to make the mother
tongue of the people, the language of
the Courts.
He would repeat that he should

have no objection to the proposed-

smendment provided some such provi-
sion, as that suggested by his Honor-
able friend, the Member for Bombay,
were adopted.

Mr. FORBES said that, by the
Bengal Act XXIX of 1837, power was
given to

. the_Sovernar-General of Indin in Counneil,
by an Order in Council, to dispensc ecither
generally, or within such local limits as may
to him scem meet, with any provision of any
Regulntion of the Bengal e, which enjoins
the use of the Persian language in any judicial
proceeding or in any proceeding relating to
the Rovenue, and to prescribe the language and
character to be used in such proceedings.”

He thought that a similar. provision
might be introduced into this Code em-
powering the Local Governments to
declaro what should be the language
of the Courts subordinate to them
respectively.

Sk CHARLES JACKSON said,
ho had another objection to the amend-

Sir Bartle Frere
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ment of the Honorable Member for the
North-Western Provinces. It appear-
ed to him to be an amendment which
affected the regularity of their proceed-
ings. When this . question was con-
sidercd on Saturday last, the Council
had a long debate upon it, at the close
of which thcy came to a division.
But the Honorable Member had now
re-opened the whole question. It was
quite clear that a Member in Committee
could speak as often s he pleased ; but
he had never heard that it was com-
petent to o Member, when beaten on a
question, to move it again,

Mr. HARINGTON contended that
he was quite in order in the Motion
which he had just made. The Hono-
rable Member for Bombay had pro-
posed tho addition of -certain words
to one of the Sections, which it was
proposed to substitute for Sections
previously settled by the Committee.
A word occurred in the proposed addi-
tion which appeared to him (Mr.
Harington) to be a wrong word,
and he submitted that under the
Standing Orders he had a perfect right
to move, as an amendment, that any
word which he préferred should be
substituted, and to offer any remarks
which he thought proper in support of
his amendment. o _

Sm' CHARLES JACKSON eaid,
however that might be, the proposed
alteration raised the same question.

Mgr. HARINGTON resumed. Sup-
posing such tobe the case, itin no way
affected his right to move the nmend-
ment which he had proposed. If any
other amgudment_fn’the Section was
moved by any other Honorable Mem-
ber, he reserved to himself the right of
moving any amendment thereon that he
might deem proper, without reference
to what might have taken place on
previous occasions. '

Tue CHAIRMAN said, the case
stood thus: The Honoraple Member
for the North-Western Provinces
had moved a Section in amendment
of Section 162. He had framed
the Clause at the request of the Conn-
cil, in accordnuce with the views which
they entertained. It could hardly be-
said, therefore, that the question had
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been determined. If Section 162
had, by common consent, been struck
out, for the purpose of substituting
other words, it could hardly be said
that the Honorable Member was pro-
vented from proposing nny amendment
on the words proposed to be substi-
tuted. With refercnce to the objec-
tion of the Honorable and learned
Judge, he (the Chairman) did not
thiuk it wise’ and expedient gene-
rally, after a question had once been
discussed and decided by the Council,
that it should be rcopencd. But it
might be that, owing to human inad-
vertence, there might be an omission
to put it in the proper form. Under
all the circumstances of the case, there-
fore, he thought that it was open to the
Honorable Member for the North-
Western Provinces to press his Motion,
if he desired todo so. His (the Chair-

man’s) attention had been drawn to |
o similar question raised in Decem-’
ber 1858, in reference to an aniend-’

ment proposed by Mr. Ricketts, on
which oceasion the Vice-President of
the day (Sir James Colvile) was report-

ed to have made the following re- [

marks :—

“ The Vice-President thought that it wou'ld'!

be very unwise for the Council to lay down

a rnle against reconsidering a matter on wliich

a vote had once been taken. Their object was
to make their Bills as perfoct as possible ;. and
upon many subjects of dobatc, Honorable Mein-
bers might be found to slter the opinion which
they had previously expressed. ‘The question,
however, could not now be said to have arisen
here, for the Honornble Member's propoded
amendment was different from that upon which,
the Couneil had voted at the last Mecting.”

Mr. HARINGTON said, he had
come down to the Council to-day with
no intention of re-opening the question
ns to the language in which the evi-
dence of witnesses should be recorded.
He was nsked by the Committee to
prepare certain Scctions to take the

place of two Sections which were.

ordered to stand part of the Bill at .the
last meeting. of the Committee. Ho
had done as he wns asked, and he had
proposcd to-day to confine himself to
moving the adoption of the Sections
prepared by him without any com-
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ments.  When, however, the Ho-
norable Member for Bombay nov-
ed nn addition to the first of the'
Scctions prepared by him (Mr. Ha-
rington), and he found thercin a
word which seemed to him to be
wrong, he certainly did express an
opinion that the Committee liad made
a mistake in .substituting the language
of the District for the language of the
Court, but he at the same time express-
ly stated that although if any other
ITonorable Member would move that
the original words Dbe restored he
would gladly ‘support the Motion, e
had no iuntention of making such a
Motion himself. What had fullen from
the Honorable and learned Vice-Pre-
sident to-day in favor of the Section as
it originally stood, greatly strengthened
his opinion that, in altering the words
to which he was referring, the Commit-
tee hnd  committed an error from
which much inconvenience might cusue,
and hé believed that it would be the
most straightforward course for him to
move that the original words be put
back. He begged to make a Motion
to that effect. He might add that he

‘should’ have no objection to the inser-

tion of words, giving to the local Go-
vernments the rower of declaring

“what shbuld be the language of the

Courts.
Tnr CHAIRMAN snid, he would

" put tho question to the vote to

strike out the words “ in ordina-
ry use in the District in which the
Court is held,” and substituto the words
“in ordinary use in proceedings before
the "Court.” ~“In' doing o, hdwever,
he would observe that, supposing the
Motion to be carried, it would not de-
cide the question as to the language
in which the prcceedings before the
Court were to be recorded. He would
recommend the adoption of the sug-
gestion made by the Honorable Mem-
ber for Madras, of giving the local
Governments the discretion to declare
what the langunge of the Courts should
be. Otherwise it would be still un-
known what the language of the Court

was.
Mz. FORBES said, if the amend-
ment of the lonorahls Member for
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the North-Western Provinces +were
carried, e would move the intro-
ductjon of a Section empowering the
local Governments to declare what the
language of the Courts should be.

SR BARTLE FRERE asked, if the
Honorable Member for the North-
Western Provinces would object to let
them consider the Clause. proposed to
be introduced by the Hohorable Mem-
ber for Madras, before coming to a
decision on the amendment now be-
fore the Committee. His (Sir Burtle
Frerc's) vote on the latter would de-
pend on the tenor of the former. TFor
his own part, he would propose a
Clause to the following effect :—

¢ The language of the Court shall be the
language which shall be declared by the Go-
vernment to be the langnage of a majority of
‘the inhabitants of the
Court is situated.. Provided that it shall
always be competent to.the Government to
direct that the English langunge shall be the
* Janguago of the Court.”

~.Mr. HARINGTON said, he could
have no objection to their considering
any Section which the Honorable
Member for Madras might propose
for fixing what should Le the Ian-
gunge of the Courts, before they pro-
_cceded farther with the counsideration
_of the Section now before the Com-
"mittee. .The proviso which the Ho-

norable Member of Government stated -

it to be his . intention to move, to the
effect that the Government should have
power to direct that the language of
any Court should be English, would
have his (Mr. Harington’s) hearty con-
-currence.. The Honorable Member for
Bombay seemed to be afraid that the
Government might proceed too hastily
in introducing the English langunge as
the langunge of the Courts. He (M.

‘Harington) entertained no such appre- -

. hension. Ile felt satisfied that the
Government would act coutiously in
the matter, and that they . would not
direct that the English language
should be used in any Court until
they felt convinced that it ‘might safely
be introduced. When this was the
case, he (Mr. Harington) had no doubt
that there would be a great- advantage
in the use of the English language.

Myr. Forbes
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With regard to the condition which
the ITonorable Member of Government
(Sir Bartle Frere) would tmpose upon
the Government, he would ouly ob-
serve that he did not consider any such
condition necessary. For many years,
Persian was the language of the Courts
on this side of India, but that being a
foreign language, it was felt that it
ought not to be retained, and, accord-
ingly, the Act which had been referred
to by the Honorable Member for
Madras was passed. This Act left
it to the Governor-General in Coun-
cil to preseribe the language and cha-
racter to be used in judicial proceedings,
and authorized the Governor-General
in Council to delegate the power
thereby given to him to any subordinate
Government. The Aect which was
passed in 1837 had been in force nearly
twenty-five years, and during this long
interval no ome had ever heard of

“the power which it conferred being

abused. For his own part, he.was quite
willing to trust thelocal Governments.
IIe could sce no necessity for imposing
any restrictions upon them or for fetter-
ing them in any way iu the exercise
of any discretion which might be given
to them for fixing the language of
the-Courts.

Mg, HARINGTON’S amendment
being put, the Council divided— -

Ayes 3. Noes 5.
Mr. Forbes. Mr. Seton-Karr,
Mr. Harington. Sir Charles Jackson.

The Chairman. Mr. Erskine,
Sir Robert Napier.
- - Sir Bartle Frere.

So the Motion was negatived.

Mr. ERSKINE’S amendment was
put and carried, and Section (a) as
amended then passed.

Section (b) was passed after amend-
ments, -

Mg. ERSKINE moved the introduc-

tion of the folléwiug new Section after
the above :—

“ If any question shall arise ns to what is
the Jangnage in ordinary nse in auy district in
which a Court is held, that question shall for

the purposcs of this Act be dotermined by the
Local Government,”

Agreed to.
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Sections (c) aud (d) were passed
after amendments. '

Tue CIIAIRMAN then proposed
the introduction of the following
new Section after the above :—

- “If the evidence is given in a langnage not
understood by the accused, it shall be inter
preted to him in open Court in a language
understood by him in all cases where the
acensed is present in person. 1f the accused
appears by agent and ovidence is givenina
language other than the language in ordinar

use in the District in which the Court is held,
it shall be interpreted to him in that languago.”

Agreed to.
Section 164 provided as foll ows :—

“Tt shall be in the discretion of the Magis-
trate from time to time at any stage of the
cnquiry to examine the accused porson, and to
put such questions to him as he may consider
necessary. 1t shall be in the option of the
accused person to answer such questions.”

Sir CHARLES JACKSON said
he hoped he should not. be considered

pertinacious in bringing this Section.

once more before the Council. He
did o in 1859 when he was beaten
by a mujority of one, But as the
Council wns now differently consti-
tuted, he hoped for better success. It
certainly was a grave question, whether
a Magistrate or Judge should have
the power to examine-a prisoner by
question and answer on the fucts of
the case. He said Magistrato or
Judge, for, although the present Section
related only to preliminary enquiries
by the Magistrates, he proposed to

argue the whole guestiop_now, as he.

-did not intend to_re-epen the - discus-
sion when the subscquent Clauscs re-
lating to Judges came before the Com-
mittes.  He should address his obser-
vations to the whole question, whether
Judicial Officers should be invested
with such a power. He thought that
‘a little cousideration would show ‘the
“Council that this was a very alarming
chauge in the administration of justice.
It was urged by those who supported
this innovation, that the great object
in a criminal trial was to get uat the
truth, and that the examination of the
prisoner was one of the best means of
getting at the truth, The principal
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object in a criminal trial was certainly
correctly stated, but it was not every
good object which justified the means
adopted to attain it. The sight of a
poir of ‘thumb-screws, or the applica-
tion of torture, might be an efficient
monns of elucidating the truth. He
thought, however, that they should all
deem truth itselfto be dearly purchased
by the use of such means, or even at
the cxpense of the moral torture which
he contended the cross-examination of\ A
But he denied
that the examipation of a prisoner by
question and answer did afford the best,
or even a fair or just means of attaining
the trnth. Now wns it a fuir means of
getting at the truth? The parties to v~
this logomachy were the Judge and
the prisoner. Were they in an equal
position ?  What was the position of
the Judge ¢ He was a person, if not

a lawyer, acquainted with the practice

of Courts'and ‘the ‘ modes of examinu-
tion ; he would feel no anxiety to
pléase, néither would he fear or dread
his opponent ; his mind would be dis-
tracted by no personal considerations,
except, perhaps, that his intellects
would be sharpened by the desive of
showing his skill‘'in obtaining some con-
fession, or some .admission of circum-
stancés tantamonnt to a confession, from
the prisoner.- .Now, on the other hand,

-what was the position of the prisonor

during thiscontest ? ITewould betotally
ignorant of the practice of the Courts
and their mode of oxamiuntion ; his
mind would he distracted with care and
anxiety, and he would often be unable

‘to understanfl the full benring of the

questions, and ho would be in personal
fear of the Judge who would no
longor be looked upon as an impartisl
protector, but as an unrelenting pro-
sccutor. This . proposition, in fact,
made cvery prisonor his own advo-
cate. Even in civil cases, it was pro-
verbial that, if o man pleaded” his!
own ctse, hd had a ipool for his
client, With how much greater force
did that proverb apply to the case of &
criminal, distracted by fear and an-
xiety ms to his fate, and knowing that
his life or detentian in prison depended
on the impreesion which he jaight

27



: make on the Judge at the time ? ;
~ consequence would be that in the great
" majority of cases the prisoner would
" sny anything, or resort to any expe-
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. dient, to meet the present difficulty
" suggested by the question of the

Judge. That was the case in France,
and it would be much more so in this
country. Here, at all events, the pri-
soner would be sure to envelope him-
self in o cloud of lies, and then he
would be disbelieved and convicted on
his own erroneous statements. But
then it might be said, who would pity
him ? But surely such reasoning was not
logical ; you would not convict a man
of the crime of murder, because he told
lies in his defence. Then it might be
said that some part of his objections
were met by the latter Clause of the
Section which gave a prisoner the
option to answer any questions put to
him. He (Sir Charles Jackson) had
been & party to the introduction of
that Clause, hoping that it might oper-
ate so as to mitigate the severity of the
enactment ; but he now thought that
it was quite unnecessary, for it was
not to be supposed that the Judge
could compel the prisoner to amswer
any question. There was no process
of contempt provided in case of re-
fusnl to answer; and if the Judge
could postpane the case, keeping the
prisoncer in confinement in the mean-
time, it might answer the prisoner’s
purpose and dclay the sentence inde-
finitely. A similar provision to this
would be found in the Bill which Lord
DBrougham had introduced into the
House of-Lovds. He proposed that
the ‘€xamination of a prisoner should

e voluntary. But the fallacy of that
proposition was clearly stated by Lord
Cuwmpbell, who showed that a prisoner
would practically be” afraid to decline
giving an aoswer from fear of the
ceffeat of his taciturnity on the Jury.
He would be afraid of the Judge or
Jury drawing a presumption of his
guilt from his reticence. They would
often do so. For instance, there might
be a case in which the Judge and Jury
catertained a doubt on a particular
point. If the prisouner objected to be
examined,” they might be inclined to

Sir Charles Jackson
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say—*“ I did entertain a doubt on that.
point, and the prisoner might have
solved it, but as he has declined to do so,
I shall draw my own conclusion as to
his guilt” ; and yet the prisoner might
have been willing to answer that parti-
cular question. Again, persons per-
fectly innocent of a crime might
object to be examined, especially if
their general moral character would
not stand the test of such an examina-
tion. The result would be, as shown
by Lord Campbell, that, in process of
time, every body would submit himself
to this cross-examination.

But that was only one view of the
subject. The next point was as
to the propriety of the examination
being conducted by the Judge, to which
he thought there were very grave
objections. He thought the tendeucy
of it would be to convert the Judge,
who should be impartial, into_an_un-
relenting prosecutor. .It would intro-

et =

.duce into"this .country the worst

fentures of the French system, and they
would have in this country the same
disgusting trials that took place in
France. He would have brought down

| with him the reports of some of those

cases, but he was content to rest his
case on Lord Brougham’s own state-
ment.  That noble and learned Lord
said— ~

"< The way in which Fronch Criminal Juris-
priidenco was conducted, was sufficient to raise

tho' styongest objection to the cross-examina-

tion of nccused partics. That system was
chiefly obicctionable from being conducted by

udge. Any thing more preposterous,
crael, or inhuman, could not be conceived.” ~-

That was a statement made by a
strenuous supporter of a measure for
the exumination, by way of question
and answer, of an accused person.
That, was the statement of o noble
and learned Lord who had spent half
of each of the last twenty years in
France, and was intimately acquainted
with the nature of the Freneh legal pro-
ceedings. Now, if this system had
bheen so pernicious and so had in
France, where they had learned and

_trained Judges, and where they had o

vigilant press and un active public
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opinion, how would it work in this coun-
try where the Judgos were unlearned
and untrained, wherein fact there was
no press or public opinion, and where
the Magistratgs were young and inex-
perienced men. If the system were
to be introduced at all into this coun-
try, he should prefer the system as
laid down in the Ncw York Code
where the examination of the prisoner
was confined to particular questions
which were printed in the Code itself.
That would .be some restraint on the
Judge, and would prevent the possibi-
lity of such revolting exhibitions as
had taken place in France.

These were the chief obscrvations
which he had to make upon the sub-
Jject. He must say that he did distrust
this measure altogether, and Le hoped
that the Council would pause before it
introduced so alarmiug an innovation
into the Criminal law of this country.
He should move the omission of the
Clause.

Mr. HARINGTON said, notwith-
standing the manner in which the
Honorable and learned Judge had
attacked him in the debate which took
place on an earlier Section, for re-open-
ing the question of the language in
which evidence should be rocorded,
after the decision come to by the Com-
mittee upon. that question at a former:
meeting of the Couucil, he very readily
admitted the perfect right of the Ho-
norable and learned Judge to re-open
thequestion which they were now called
upon to discuss. He (Mr. Harington)
had himself asked the Council on more
occasions than one to reconsider- its
votes, though at the Tisk of being con-
sidered importunate. On one occasion
he recollected that he drew down upon
himself something like a censure_from
:the Chair for conduct which might have
appeared fo contain in it the spirit of
obstinacy, but nevertheless he perse-

vered, and well was it that he had
done so for those who were engaged in
what must be regarded as the unfortu-
nate contest now going on in respect
to the payment of rent botween laud-
lord and tenant and indigo planter and
indigo ryot. He did not succced on
that occasion in inducing the Council
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to restore an important Soction of Mr,
Curric’s Rent Bill which it was pro-
posed to repeal, but he believed he
might say that, in conscquence of his
representations, the Supreme Govern-
ment, in the exercise of the power
vested in them by a Section of the
repealing Act, did that by a Resolution
which he proposed to do by maiutain-
ing the original law. He was, thore-
forc, the last man who ought to com-
plain of the course pursued by the
Honorable and learned Jndge ou this
oceasion ; but while he freely admitted
the Honorable and learned Judge’s
right again to' open the present
question, he must say that he could
not consider the ground on which the
Honorable aud learned Judge had put,
the course which he was now following
a valid or sufficient ground. The Ho-
norable and learned Judge said that
the Council was differently constituted
from what it was when the Soction,
us it now stood, was settled by the
Select Committee, and that he hoped,
therefore, for a different result to his
opposition to that Section. But he
(Mr. Harington) could not admit that
o change in the constitution of the
Council afforded any ground for recon-
sidoring o law which had been fully
cousidered and discussed by the Coun-
cil, and deliberately adopted. He was
sure that the Honorable Members, who
had joined the Council since the period
referred to by the Honorable and learn-
ed Judge, would not consider that he
intended any disrespect to them in re-
marking that the Honorable Members
who composed the Council whea the
Section,” now under ‘discussion, was
settled in 1859 were as competent and
as well able to deal with that ques.
tion as the Honorable Members who at
present composed the Council. If a
change in the compcsition of the Coun-
cil was to be nground for altering
laws deliberately passed, the Council,
instead of employing itsclf in passing
new laws rendered nccessary by the
altered circamstauces of the country, .
would bo constantly. cngaged in revis-
ing the Inws cuncted in former periods,
Their laws would huve no certainty
or fixedners, and no one would huye
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any confidence in their stability. He
would now address himself to the
question before the Committee, and he
concurred with the Honorable and
Jonrned Judge that instead of consi-
dering that question merely in refer-
cnee to the Scction before the Com-
mittce which applied only to the pre-
liminary enquiry before the Magis-
trate, it would Dbe better and more
convenient to enter at onco upon the
consideration of the question in its
more important bearing, namely, in
conncetion with the trial before the
Court of Session, because, if the Com-
mittee arrived at the conclusion that
tho Sessions Judge ought to be allowed
to put any question that he thought
proper to an accused person on trial
before, his Court, the arguments in
favor of that prooeoding would apply
a fortiori 1o the Court of the Magis-
-traie whether that Officer was engaged

" “in trying o case or merely in conduct-
.ing & preliminary investigation.
* IIonorable and learned Judge seemed
1o think that they were making an

alarming charge in the admivistration:

of criminal justice in this country ;
" Dut he begged to assure him that in
so far as the Magistrate was concerned
this was not the cuse, at least on this
gide of Indin. Here the Magistrates
did exnmine accused persons and put
such questions to them as they judged
proper, and that not only during the

3

)
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preliminary enquiry, but upon the sub--

sequent trial if they tried the case
themselves. The Section now before
them, therefore, proposed nothing new ;

it .morely - maintained the - existing -

practice <in’ Bengal, and if they struck
the Section out of the Bill he
thought they would be making an
alteration in the law which might
prove very inconvenient and might
seriously injure the cause of justice.
It could scarcely be necessary for
him to say that the sole object aimed
at in the provision to which the Honor-
able and learncd Judge demurred,
was to promote the eunds of justico ;
and it was clearly the duty of that
Council by all legitimate means to do
all that lay in its power to securc the
nccomplishment of that ohject. = The

My, Harington
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Honorable and lcarned Judge had
alluded to the use of torturc. Formerly,
and such continued to be the case until
o comparatively recent period, tor-
tures of the most horrible kinds for
the purpose of extorting confessions
from accused persons or of compelling
them to tell the truth, were considered
even in our own country and in other
civilized nations, not incompatible with
justice and humanity ; and to this day
{in Fpance, as also noticed Ly the
Honorable and learned Judge, accused
persons were subjected to a species
i of mental torture in the examinations
which they underwent with the same
object. Happily physical or bodily
torture in the case of accused persons
was no longer tolerated by any civia
lized nation, and he certainly had no
wish to see the French system intro-
duced into the proceedings of the
Criminal Courts in this country. He
“entiroly concurred in Lord Brougham’s
condemnation of that system contained
in the speech’ from whi¢h -the Honor- -
able and learned Judge had read an
extract. It had been justly remarked
in respect of the French system that
under . it the grave. judicial enquiry
degenerated into a_keen -ehcounter of*
wits, and’ that he who shiould Fold the
balance steady wielded ile sword
. of "the combatant. ' He- tepested, he
‘had no desire to see the French system
introduced into this countryir substi-
tution for the present mode of trial.
But there was a wide difference be-
tween the French system, as just des-
cribed, and the discreet and fair ques-

-oning of ‘an accused pérsou by an” ~
‘impartial Judge snxious only to get

at the truth on whichever side it lay

and whether it should prove favorable

or unfuvoruble to the accused. To

such questioning he could see no

reasonable objection. - To an innocent

man, improperly accused of an offence, *
it might often be of very great benefit

in elucidating circumstances by which

his innocence might be made to appear

aud which . might not otherwise have

come tothe knowledge of the Court,

and if such. examination should ever

of itsclf lead to the ‘conviction and

punislunent of o guilty man, it did not
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appear to him (Mr. Harvington) that
this would afford any cause for regret.

~Justice would be satisficd and socioty

‘protected, though it might be at tho

.expense of what might be’ called an
‘ancient_prejudice. The case seemed
to boe one in which the end justified
the means. He quite concurred in the
old English maxim that no one accused
of an offence should be looked upon
or treated as guilty until he had been
found guilty ; but he had_long ques-
.tioned the soundness of the Knglish

practice according ¥ which every per-
son accused of an offenco, from the time
-he was arrvested until he wuas convicted,
though during the whole of the inter-
val he was strongly suspected to bo
guilty, was recommended by Judge,
Mnagistrate, and Police, not to say any
thing by which he might ecriminate
Limself, No doubt it would be very
desirable if o Judge could avoid tak-
ing any part in a trial beyond find-
ing the accused person guilty or in-
nocent, and gentencing him to puuish-
ment in the one case and ordering him
to be discharged in the other ; in other
words, if every question which required
to be put to the witnesses could be asked
by the parties ov their counsel, and the
case advanced to a complete state of
_preparedness for decision without any
interference or intervention on the part
of the Judge. But thut was not pos-
sible even at home where counsel were
generally employed for the prosecution
or the defence. In this country it ge-
nerally happened that the Judge was
obliged to act not_only as Judge but
also as counscl for both gides, and to
<condict “Tifisell the entire cross-ex-
amination of the witnesses. There was
no ‘one else who could perform that
duty. Iu the cowse of such cross-
examination it was impossible for the
Judge to avoid putting questions
which gave to the examination an ‘ap-
pearance of onesideduess on his part.
The objection of the Homoruble and
learngd Judge would apply to the
cross-cxamination of the witnesses by
the Judge, aud to some exteut to the
chargo made by the Judges of the
Lugiish Courts to. tho jury in which
they sununed up and comuncnted

[JuxE 1, 1861.]
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this

upon the ovidence. In doing
the

it must often happen that
Judge would lean more to onc side
than to the other. This could
not bo avoided, and how frequently
was the remark heard that the Judgo
summed up against the prisoner or
that he summed up in favor of the
prisoner. Buf'in all this the object of the
Judge was simply to get at the truth,
to do justice between man and man,
to perform his duty, and to nct with
strict impartiality in regard to all
parties. He (Mr. Harington) thought
the Honorable and learned Judge had
considered the question too much from
one point of view, and that he had
assumed that the power of, questioning
an accused person must necessarily bo
injurious to such person, whereas the
very contrary might be the caso. A
single question, judiciously put, might
lead to the discovery of a train of
circumstances most favorable to the
accused. It had been well observed
of the rule of English law in this
respect that, while it shielded the
guilty person as with armour, it often
acted as an encumbrance upon the
innocent. The Honorable and learned
Judge had alluded to the practice of
the Civil Courts, but he had omitted
to mention & most important reform
which had lately been introduced into
those Courts. Formerly the parties
to o civil suit could not be examined
by the Court. In this respect the law
placed them on the same footing ns
accused persons in criminal cascs; but
the plaintiff and defendant could now
be examined by the Court in the samo
manoer as o witness, and they wore
linble to the same penalty for wilfully
giving false evidence. There could
be no doubt that the greatest possible
benefit had resulted from the relaxa-
tion of the old pracfice. On the whole,
although the rule now under considera-
tion was not altogether free from
objection, aud it had its disadvantagos,
it appeured to him (Mr. Harington)
that the advantnges grently prepon:
derated ; and secing no sufficient reason
for any alteration of the Section now
hefore them and of the subsequent
Scctions relating to the same point,

————r
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..as scttled by a former Committee of
the whole Council after very full con-
sideration' and discussion, he should

- “vote against the motion of the Honor-
able and learned Judge.

, Mr. SETON-KARR said that, after
the nble, legnl, constitutional, aud he
might say, philosophical arguments of
_the Honorable and learnel Judge, he
would not occupy the time of the
Council very long, but would content
himself by mentioning the practical
objections which he entertained to the
Clause as it now stood. e was well

*/ aware that the propricty of examining
the nccused had been sanctioned Ly
somo of the ablest jurists. He knew
that it had commended itself to the
ohilosophic intellect of Bentham and
}md received the approbation of the
veteran statesman and greatest law
rcformer of the present age. Ie. was

.. also aware that tho system was fully

.."prevalent in France and Germany, and
.. Honorable Members well knew how
.~ the President of the Court was accus-

tomed to comment, now with undue
severity, now with moral indignation,
on the answers and the demeanor of the
accused. But this practice, to such an
extent, stood condemued by lawyers in
“England, and was net, he admitted,
“likely to be introduced in its breadth
‘und  fulness into English Law. He
+ would even go farther and state his
' conviction that it might be quite
" possible for . an impartial English
Judge, in this city, with the aid of an
independant bar, and with that publi-

o city which, was one of the safeguards

" of trial, ‘to use the proposed power
with such evenhandeduess, discretion,
. and marked impartiality, that it should
conduce only to the ends of justice
and to the ascertainment of truth.
But it must be remembered that we

" - were legislating to entrust such a

puwer to the hands of persons of
widely differont temperaments, expe-
rience, and feclings, and that the
operation of this Code would exioud
over alarge tract of country from the
frontiers of Burmah on the one sido,
to Sind and the Punjaub on the
other. e much feared that some
officials, familiarised with erime, and

AMr. Harington
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‘laudably anxious for its oxtirpation,
might be tempted to exercise tlicir’
zeal and ingenuity at the expense of
the prisoner. He thought also that
the last part of the Section which-
gave tho accused the option of answer-
ing any questions put to him, would,
in practice, not remove the objections
raised. However permissive the sys-
tem might at first be, it would in the
end become compulsory. The accused
person would feel that his silence
would tell against him, or, if he chose
to return answers, he might end by
engaging the presiding officer in a
personal contest with himself. Such
n provision, too, would only harden the
hardened offender, while it would con-
fuse the timid and entrap the unwary.
As regards the existing practice of
examining the accused, the Sudder
Court had jealously prohibited any
undue moral pressure being exercised
upon the defendant or prisoncr by
close and constant cross-questioning,
and had issued a Circalar dirceting
the Judge simply to point out to tho
accused, in the fairest manner, the
points of the case that appeared in
cvidence against him, leaving- it to
the prisoner to adduce such exculpa-
tory plens as he thought fit for his
own safety. He thercfore trusted that
the Council would pause to cousider
fully the effect of introducing this
Section in the Mofussil. He thought
it would not be enough to consider
what might be its effect within the
24-Pergunnahs, at Hooghly, or Burd-
wan, or in Districts in close proximity
to .the Presidency, fiom™ whence_ the
influence of the Press and of public
opinion radiated, and where English
Counsel were available. But he would
ask them to consider the effect of such
a system as extending every where in
the Mofussil, in Courts removed alike,
for the time, from the salutary control:
of public opinion, and from the whole-
some publicity of the Press. Looking
at it in this practical light, he thought
that the change was a dangerous inno-
vation, and that it rested on a theory
which, however defended by able ang
plausible arguments, demanded, for its
o combination of requisites
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and circumstances, which the adminis-
tration of justico in this country could
not, as yet, be held to possess,

Tue CHAIRMAN said, the Ho-
norable and learned Judge was
quite right in bringing this question
before the Council, notwithstanding
that it had been decided by the Coun-
cil before. He thought it would be
rather technical to say that this motion
could not be made now, when a mo-
tion to recommit the Bill could be
brought forward by the Honorable and
learned Judge on the motion for the
third reading of the Bill, or he could
bring in a new Bill to repeal this Sec-
tion after this Bill was passed and had
received the assent of the Governor-
General. All circumstances consider-
ed, he thought it was better .that the
questign should be decided now.

He wished to call the attention of
the Council to the Clause, and to' the
mianner in which it came to stand in the
Bill. The Clause was not originally in-
serted by this Council, but by the English
Law _Commissioners. He had already
on'a former occasion called attention
to the names of the Commissioners.
Among them were gentlemen inti-
mately acquainted, not only with the
English law, but also with the law
and practice of this country. They
proposed a Clause very similar to the

Clause in question; but it did not’

include the very beneficial words which
were subsequently introdmced into it
here, namely,—1It shall be in the
option of the accused person to answer
such questions.”

-The Section, as proposed by . the
Commmissioners, provided as follows :—

“ It shall bo at the discretion of the Magis-
trate to examine the defendant at any stage of
the inquiry from the time of the defendant
being first brought before him, and tv put such
questions to him from time to time as he may
consider necessary, until the inquiry is eom-
pleted, and the defendant either discharged, or
committed or held to bail to take his trial
before the High Court or the Court of Session,
as the case may be.”

Then, by Section 274, the Com-
missioners proposed :— .
“ The examination of the defendant before

th_e_hl‘:fntrn’ to shall be given in evidenmee at
the trial” &

[Juxe 1, 1861.]
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The Law Commissioners had attached
a note to the former. Soction, explain-
ing their ronsons for its insertion.
They said :—

‘“ As alrcady stated, we have Pl‘ofoled a
rule to the effect that the party accused of an
offence shall not be subjected to any examina-
tion by the Police. DBy the lations of tho
Bengal Code it was dirccted that the Mhagis-
trato shall cxamine the defendant wiicn
brozght before him; and undor the sanction
of this rulo it is tho practice of the Magis-
trate to examine a prisoner who has confessed
to the Police, or is likely to give any informa-
tion in regard to the crime of which ho is
accused, immedintely upon his arrival at the
station of the Magistrate, though the prosocu-
tor and his witness may not have arrived. The
examination is bascd upon the report of the
darogha, and such papers as he may have trans-
mitted with the accusod party to the is-
trate.

Weo havo considered whether it would not be
o better courso for the Magistrate first to
examine the prosecutor and witnesses, and then
‘procecd to the examination of the defendant :
and, in ordcr to ascertain the ﬁ:obable cffec
of prescribing such a course, we have uxnminocf
two. gentlemen who Jong beld judicial emplo
in India. The result of the inquiry is su
as to satisfy us that the discrotionary power
of examination at any stage of the procasdings
must be lcft to the Magistrate. The witnesscs
are of opinion that the immedinte examination
of the accused is often essential to the disco-
very of truth, and that the abolition of this
power of immediate examination on the part
of the Magistrate would be attended with
injurious consequences to the administration of
justice. We accordingly propose to leave this
power as it now exists. %y the abolition of
examination. on the part of tho Police, the
first examination of the accused will be trans-
ferped from the hands of a functionary, whose
proceedings in such matters it is often v
difficult to control, to those of a responsibfe
Judicial Officer. :

We are not unanimous in our decision n
another point, namely, the Iatitude which should
be allowed to a Magistrate as to the questions
which he may put to the accused. The danger
apprehended from leaving a Magistrate with-

| out restriction in the exercise of this power is,

that in the course of his cxamination he may
become engaged in something like & contro-
versy with'the accused, and that the proceeding
may thus assumo the character & contest
betwecen the tiwo, & result which may giye an
unfair colonr to the cvidence obtained, as finally
exhibited by the Magistrate. It has becn

guudl;lﬂ\mm m&woﬂl m{l'v or less
resembling t! r. Livingstone
in his Criminal Coda of, Zuiliuu lhof:ld be
imposed as to the questions which a istrate
may pat to the accuscd. But mupon fully
yenghit'r' the difficulties on both sides the mg.
jority of the Commissioncrs are of opinion that
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the ndvantages of leaving the Magistrate with-
out control in this respect ontweigh the disad-
‘vautages,”

It had been asked, was it fair to con-
vict & man on his own evidence ? DBut
thé real question was, not whether it was
unfair to a guilty man to convict him
‘on his own evidence, but whether it

},was injurious to allow the practice
¥ with regard to an innocent man ? Now,
he thought it would be very injuriops
to the prisoner if the Magistrate were
not allowed to ask him questions. In
-most cases the prisoner had no counsel
in the Mofussil. In the Mofussil the
‘Magistrate had to determine the facts.
In the Supreme Court the Jury had to
decide upon the facts. If the prisoner
~was merely to make his defence at the
eud of the trial, many matters might
escape him which it was very neces-
sary for him to clear up ; whereas if the
Magistrate were allowed to ask him
_ #uestions on particular points, he might
Ve able to exculpate himself. If the
prisoner were an ignorant person, he
might not know on what points he had
to make his defence, or what were the
principal charges which he ought to
disprove ; but by the Magistrate asking
him certain questions, he might be
able to get witnesses to depose to those
oints. In a case of murder, for
. instance, where. the prisoner’s presence
at a particular spot was alleged, a
direct interrogation might bring him
to say that he was not there. Then
the Mnagistrate would ask him what
witnesses he had, shether he would
subpena them, and so on. Suppose
~the prisoner were an ignorant man, and
“the” Magisirate were allowed to ask
him questions, the man would have a
chance of setting up a defence of alibi
which his ignorance would have pre-
vented him from thinking of.  The
Houvurable and learned Judge might
shake his head ; perhaps he thought
that an alibi wos often a doubtful sort
of défence ; but it was only a supposed
case that he (the Chuirman) was put-
ting.

With regard to the system which
prevailed in France, and which had
been reprobated by Lords Brougham

and Campbeli, it was not proposed to.

The Chairman

LEGISLATIVE COUNCIL.

Procedure Bill. 560
introduce here any of that kind of moral
torture but simply to maintain a sys-
tem that already existed here. Had it
becn shown that any ill effects had
arisen from it ? had it been shown that
an abuse had been made of the power as
in France? On the contrary, the
Honorable Membet for Bengal had said
that the Sudder Court had jealously
prohibited any abuse of it, and were
counstantly putting checks on its ton
frequent and improper use. This Bill,
howerver, gave the accused person the
option to answer, and Section 165 pro-
vided that no influence, by means of
any promise or threat or otherwise,
should be used to the accused person
to induce him to disclose or withhold
any matter within his knowledge. It
was also provided by Section 167, that
the examination of the accused should
not be taken down in the form of a
narrative, but that every question and
anuswer should.be recorded in full, so
_as to show whether the questions had
been of a fuir and impartial nature ;
and that the whole, nfter being nttested
aud certified by the Magistrate, should
be sent to the Sessions Judge, not
with a view to the conviction of the
prisoner, but in order that the case
might be fully brought Lefore those
~who had finally to decide upon the
facts. He (the Chaifman) thought
-that we should be doing a great in-
jury to the prisoner and a greater
ijury to the administration of justice,
if we did away with the existing sys-
tem. Whether it was necessary in the
Supreme Court or not, he thought
-there.would be wo harm in allowing
even a Judge of thaf Court to put
questions fo the accused with a view
to enable the Jury to arrive at a fact
that could do an innocent man no harm
and might tend to his vindication. Tt
was not every false statement made
before a jury which would be believed
by the jury. Looking at the case,
therefore, in every possible point of
view, he thought that the provicion
of the Section now under discussion
would not be injurious but beneficinl
to an innocent man, and that it would
do no harm to a guilty person. It
appeared to him that we should look
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rather to the protection of innocent
than of guilty persons.

For these reasons he should vote
against the motion for the omission
of this Section.

Mr., ERSKINE said that he did
not wish in connection with this Scc-
tion to enter on any gcneral argument
as to the advantages of an examina-
tion of prisoners by a Judge during
the final trial. e should refrain,
therefore, from offering any opinion
as to the provision which it was pro-
posed to make elsewhere, for such ex-
aminations in the Sessions Court. At
present they had to consider merely
what discretion in this respect should
be allowed to Magistrates during a
preliminary enquiry. Aund he quite
concurred with the Honorable and
learned Chairman in thinking that
the point on which their decision must
mainly turn, was whether the grant
of such a-discretion would have a
tendency to elicit the truth, without
operating to the prejudice of innocent
persons against whom charges might
wrongfully be brought. He was dis-
posed to believe that it would have
this tendency. No doubt, so long as
the Magistrates throughout the coun-
try were charged with the duties of
Executive Police Officers, there might
often have been a risk of their strain-
ing unduly a discretional power of
this kind in their zeal to secure the
detection and punishment of crime.
But with the disseverance of Police
and magisterinl functions that risk
must be greatly diminished ; while
the prohibition now' enscted #gainst
the taking down of confessions by the '
Police would render it expedient that
the enquiry before the Magistrate
should be os free as possible. He
belicved that in very many cases a
discreet use by the Magistrate of the
power of questioning & prisoner would
be of real service to the nccused person.
In the great majority of cases in the
Mofussil prisoners were not defended
by counsel during the preliminary
enquiry, and he thought he might ap-
peal to any one who had experience
in such matters whether, in "the case
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especially of poor and ignorant men,
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some guidanco such as this .Sceiion

would allow thé Magistiato to afford,

was not indispensable, to euable accused
persons to do justice to their own cases
and give an mtelligible explanation of
facts. It had been snid that the Magis-
trate might as it were put a case to tho
prisoner in rospect to any point which
might bear hardly upon him and ask
him what he had to say on that subject.
But it certainly appeared to him that,
with the class of prigoners wlo most 1c-
quired considerato treatment, this would
tend merely to confuse and bewilder ;
whereas if the Magistrate put to them
a plain question on any subject which
it might be well for them to expluin,
they wounld generally be able to
give & plain answer. It was quite
necessary, no doubt, to guard against
an abuse by Magistrates, especinlly by
young and subordinate Magistrates, of
the discretion now proposed to bo
allowed ; and .if :ony additional and
appropriate. safegunrds could Be de-
vised, he shonld be:glad to see them
introduced. In the meantimo it had
been pointed out to him that evory
question put by a Magistrate under
this Section must, under Section 167,
be fully recorded.. This was one con-
siderable security against abuse. Per-
haps some further limitations agninst
improper questionings—in the direc-
tion of those suggested by Mr. Living-
stone, and adopted also in the Iato
Code for New York, might be prne-
ticable—though wmot, he thought, to the
full extent provided in the American
system. But on the whole he be-

“lieved that the grant of some discre-

tional power -of questioning wns re-
quired, and would be productive of
more good than evil, aud he should
therefore support ihe retention of the
Soction. '

Mgr. FORBES, said that he hnd
voted in favor of this Section whon it
was last under discussion, and as he
hnd heard nothing to induce him to
alter tho opinion, under which Lo then
acted, he should vote n‘gninst the pre-
sent motion. On the former occasion
he had snid that, if & prisoner were

“really guilty, he could sec no reszon

why his own evidence, propc-ly ob-
38
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tained, should not be obtained Dby his
own examination, and be used towards
his own conviction. He also =aid
what had now been so much better ex-

pressed by the Honorable and learned-

Chief Justice, that he considered that
an innocent man would only make his
innocence more clenr by giving a
straight-forward answer to the ques-
tion put to him by the Court before
which he might be on his trial. He
could very well imagine a case in
which the evidence agninst a prisoner
given by the prosecutor and witnesses
might be so clear as to leave in the
mind of the Judge or Magistrate no
doubt of the prisoner’s guilt if such
evidence could not be refuted, but
that, by putting to the .prisoner one
or two questions on those points which
bore most heavily against him, the
Judge or Magistrate might give the
prisoner an opportunity of stating facts
which, being followed up, might change

" the whole features of the case aud lead
to the innocence of the prisoner being
established to the Judge’s satisfaction.
Points which the intelligence of the
Judge might show him to be important,
might escape the attention of an igno-
rant prisoner, and the power of putting
to the accused questions by the Court,
might in many instances be the means
ond the sole means of bringing his
innocence to light.

. S1R ROBERT NAPIER said he

fully felt the force of the objections
made by the Honorable and learned
Judge to giving Magistrates the power
to examine the accused, but in the
present state of the country he did
not see how it was possible for the
Courts of Justice to proceed without
it. It would be impossible to provide
the agency necessary to give o prose-
cutor in each case. He did not see
any danger of the evils which might
arise in England if the Magistrate or
Judge were to cnter into the exami-
nation of the accused, where there was
an eager prosecutor and an eager defen-
dant and a keen examination of wit-
nesses. The Mngistrate in this country
was in a different position, and he (Sir
Robert Napier) did not see how he
could arrive at sufficient evidence with-

Mr. Forbes
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out the power which it was proposed to
omit and which he thought must be
allowed to stand. '
Sir BARTLE FRERE said, he was
inclined at first to agree with his Ho-
norable and learned friend opposite
(Sir Charles Jackson) in his Motion
for the omission of this Section. But
the convincing arguments which had
been used by the Honorable and lenrned
Chairman had satisfied: him as to the
desirableness of retaining the Clause,
and he reserved to himself the right
of supporting any amendment which
the Honorable and learned Judge_ op-
posite might move with the view of
introducing what he might consider a
safeguard against any improper use of
the power conferred by the Section.
Sik CHARLES JACKSON #aid,
he should say a very few words in
reply. In doing so, he should not stop
to enter .into the question raised b

the Honorable Member for the North-

Western Provinces, whether he had
o right to refer to the change in
the constitution of this. Council since
he last mooted this question. The IHo-
noruble Member had observed that, if
he (Sir Charles Jackron) had carried
out his reasoning, it should also apply
to the examination of witnesses by a
Judge. .The examination of & wit-
ness,- however, nvas quite a different
matter. A witness was not distracted
by fear of apy personal consequences as
a prisoner was. It was true that now,
in Civil cases, the plaintiff and defend-
ant might be examined by a Judge, but
still they were not in the position of a
prisoner at the bar. For, aithough the
purties in o Civil suit might be inter-
ested in the result and excited, they
were not engaged in the same anxious
conflict, inasmuch as they were not in
dread of bodily suffering ~nd disgrace.
But he felt that the argymunt adduced
by the Honorable and learned Vice-
President (for whose opinions he had
the greatest respect) had made too much

‘impression, and he regretted to observe

that they had made a convert of the
Honorable Member of Government
opposite (Sir . Bartle Frere). The
learned Vice-President contended that
the Clause might be of use in tho cases
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of ignorant prisoners, and would be
the means of enabling them to mnake
the real nature of the case known
to the Judge or Jury. He (Sir
Charles Jackson) thought however
that, if that was the best argument
in favor of the measure and he
could answer it, the result might be
the re-conversion of his Honorable
friend. It was true that there might
be an obstinate stupid prisoner who
did not understand his own case, and,
as observed by the Honorable and
learned Vice-President, there might be
some advantage in the Judge asking
him some particular question, such as
where he was at the time, and thus
drawing his attention to the points
that pressed against him ; but surely
this was no defence of the system of
examination by question and answer,
Why could not the Magistrate, in the
cases suggested, point out to the prison-
er the evidence which pressed against
him, and call upon him to address his
defence to those particular points. He
(Sir Charles Jackson) had himself
often as & Judge suggested to an
ignorant prisoner the line of defence
he should take and call evidence to
prove. He had said to such a pri-
soner, who, when called on for his
defence, remoined taciturn—¢ You have
bave heard the evidence ; the wit-
ness says that you were at o certain
place on a certain day ; it is for you
to show that his statement is not true.”
He must say that the argument resting
upon the benefit the prisoner would

derive from being given . the opportu-.

" nity of explainiug his ‘thse was not
satisfactory, for that opportunity could
be fully afforded to him without re-
sorling to &n examination by question
and answer ; and with all deference
for the arguments of the Honorable
and learned Vice-President, he must
suy that it did not appear to be
an argument which justified the con-
version of his Ilonorable friend op-
posite.

Then again, the Honorable Member
for the North-Western Provinces had
said that it had for n long tine been
the practice in this country for the
Magistrate to put questions to the ac-
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cused. But we had had it on the
authority of the Honorable Member
for Bengal, who had been a Judge
here, that that was a practice which
was discouraged and had constant-
ly been reprehended by the Sudder
Court.

Then, again, the Ilonorable and
learned Vice-President observed that,
ifa Judge should carry this privilege
to an undue and improper length, then
of course the Sudder Court would set
him right. But how would that oper-
ate ? It might check the future con-
duct of the Judge; but could not placo
the accused in the same position as
before. As regards the prisoner, the
mischief would be already done, and
that was o consideration which ought
to weigh with the Council who should
lay down some principle in the matter,
and the only principle that he could
assent to was that laid down in the
Euglish law. He (Sir Charles Jackson)
did not assert that it was correct to
lay it down as a principle that a man
should not be allowed to criminate
himself. He saw no reason why a
prisoner should not be allowed full
liberty to criminate himself, and he
thought the English law had been too
fastidious on that point, and, look-
ing.at it as a moral question, the,
prisoner ought, if guilty, to crimi-
nate himself. But he maintained
that it was a correct, just, and right
rule to lay down that a man was
only to criminate himself volunta.
rily and without the application of

.any extrpme force, whether moral or
| physical. The Section under discus-

sion might prove useful in some
cases, but he felt sure that, in the
majority of cases, it would work
mischievously. The principle involy-
ed in it was not supported by the
law in our own country. The mea-
sure, it was true, had réceived the
support of one great and honored
name—that of Lord Brougham—but
it was opposed by all the other
legal authorities in the House of
Lords. He saw, however, it was
hopeless for him to struggle any
longer ngainst the opinion of fhe
Council.
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The question being put, the Council
divided—

Ayes 2. Noes 6.
Mr. Soton-Karr, Mr. Erskine.
Bir Charlos Jackson. | Mr. Forbes.
! " Mr. Harington.
Sir Robert Napier.

Sir Bartle Frere.
The Chairman.

So the Motion was negatived.

Mgr. SETON-KARR then moved
the substitution of the words ‘ at the
close of the evidence for the prosecu-
tion” for the words “ from time to
time, at any stage of the enquiry.”
He objected to the latter words, as
subjecting the accused to an unneces-
sary continual mental torture. -

Tue CHAIRMAN said, he pre-
ferred the Clause as it now stood.
He would again read an extract from
the remmrks of the Law Commis-
sioners, who originally prepared the
_Clause, as having reference to the
amendment of the Honorable Member
" for Bengal. They said :—

“ We have considered whether it would not
be a better course for the Magistrate first to
examine the prosccutor and wituesses, and then
proceed to the examination of the defendant :
and, in order to ascertain the probable effect of
prescribing such a course, we have examined
two gentlemen who long held judicial employ
tIn India. The result of the inquiry is such as

to satisfy us, that the dizcrotionary power of ;

examination, at any stage of proceedings, must
Le left to tho Magistrate. The witnessss are
of opinion that the immediate examination of
the accused is often essential to the discovery
of truth, and that the abolition of this power
of immediate examination on the part of the
Mngistrate, would be nttended with injurious
.. conseguences to the administration of justies.

“Wo nceon'llngl‘y propose to leave this power as
it now oxists.’

Under these circumstances, he did
not think that we ought hastily to alter
the Clause. Mr. Hawkins, a gentle-
man well conversant with proceedings
in' this country, was one of the Com-
missioners ; and the Commissioners
lind not merely acted upon their own
knowledge, but after having examined
two gentlemen, who had long held ju-
dicial omploy in India, camo to the
conclusion that it would be injurious
to the odministration of justice not to
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allow the Mugistrate to ask questions -
of the accused before the close of the.
prosccution. It thercfore nppeared to.
him that the Clause ought to stand as
at present, unless those who objected.
to any part of it, could show some very
good reasons why the Clause should
be altered. No such reasons had
been given in support of the present
amendment, and he should therefore
vote against it.

Mr. HARINGTON said, he entire-
ly agreed with what had just fallen from
the Honorable and learned Chairman.
The Honorable Member for Bengal
seemed to think that he (Mr. Haring-
ton) hiad not correctly stated the law
upon the point as at present in force
in Bengal. He was alluding to the.
law as applicable to the Magistrates’
Courts. He would therefore read the
Bengal law. It was contained in Sec-
tion V Regulation [X..1793, and pro-
vided as follows :— .

“ Upon the prisoner being brought before
the Magistrate, he shall enquire into the circum-
stances of the charge, and axamine the prisoner
and the complainant, and also such other per-
sons as are stated to have any knowledge -of
the crime or misdemecanor alleged against the
prisoner, and commit their ‘respective deposi-,
tions to writing. The complrinant apd tho
witnesses shall be examined upon oath, but the
prisoner shall not be required to swear to.the
gut'l,.l of his deposition., After this enquiry,

C. , S

Mr. SETON-KARR—That is' the
Regulation, but not exactly .the prac
tice. :

Mr. HARINGTON said, of cotirse,
he could not speak” of the practice in
the lower Provinces of Beungal. He
could only spegk of the practice in the
North-Western Provinces, which cer-
tainly was exactly in accordance ivith
the provisions of the Regulation which
he had just read. The Committee had
decided by o largo- mujority of votes
that it was necessary for the ends of
justice that the examination of accused
persons by the Magistrates should be
allowed to continue. The object in
view would, to a. great extcnt, be
defeated, if the Section were pored
down as proposed by the Ilonorable
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Member for Bengal, and for that reason
he should vote ngainst the Motion.

Mr. FORBES said, the law in
Madras was contained in Section
XXIV, Regulation IX 1816, which
provided as follows :—

“ Upon a prisoner being brought in the first
instauce befors the Magistrate, charged with
any crime or misdcmeanor, he shall inquire
into the circumstances of the charge, and
examine the prisoner, and also such other
persons as arc stated to have any knowledge
of the crime or misdemeanor alleged nguninst
the prisoner, and commit their respective
depositions to writintﬁ. The witnesses shall
be examined upon oath (or on a solemn decla-
ration, if of & rank, or casts, which would render
it improper to take an oath), but the prisoner
shall not be requircd to swear to the truth
of his deposition,”

It was clear, therefore, that it was
not proposed now to introduce any
new law on the subject; and be did
not consider that any ground had been
shown for nltering ‘a law which had
been satisfactorily in operation for
nearly half a century. o

Sir CHARLES JACKSON said,
he was not quite sure that either of
the Sections, which had been read by
the Honorable Members for Madras and
the North-Western Provinces, proved
what the Honorable Gentleman seemed
to suppose. It was true that the word
“examined” was.used in both,” but
he was not sure that it meant an ex-
amination in the form of question and
answer. It might mean an examina-
tion a8 conducted in-England where
in fact the prisoner made - a mere
statement, if he chose to do so,
although it was talled an examina-"
tion. He must say he saw no rea-
son why the accused should be ex-
posed to a harassing prosecution. As
to the evidence of the Gentlemen
before the Law Commissioners in Eng-
land, which wus referred to by the
Honornble and learned Chairman, he’
(Sir Charles Jackson) should have
liked to have seen the evidenco and to
have judged for- himself how far it
Jjustified the conclusion arrived at by
the Commissioners, that the discretion-
ary power of examination at suy stuge
of the proceedings should be left to
the Mazistrate,
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Mgr. FORBES s&aid that, if the
lenrned Judge’s view was correct, it
would prevent the examination of o
witness equally with that of the pri-
soner, The words he had read were
‘¢ ghall examine the prisoner and such
other persons ns are stated to have
any knowledge of the crime,” so that
whatever limit was put upon the pri-
soner's examination must be held to
apply equally to the witnesses ; aud
as it could not be contended that the
witnesses should not be examined m
the form of question and auswer, it
was clear to him that it was not in-
tended that the prisoner should not be
50 examined.

Mr. SETON-KARR said, he had
no doubt that the Honorable Member
for the North-Western Provinces had
quoted the law correctly. But he
certninly thought that an examination
of a prisoner in the form of question
and answer was going far beyond the
present practice ; .aud though beaten
on the original Motion, he should
press his amendmment to a vote.

SiR BARTLE FRERE said, he
should vote in favor of tho amend-
ment proposed by the Honorable Mem-
ber for Bengal, as being more in accord-
ance with the present law as adminis-
tered in Western India, which worked
well and which practically provided
for the examination of the accused
ufter the close of the evidence for the
prosecution.

Mr. ERSKINE said, he thought
that, if these words were omitted, the
object intended to be sccured by this
Section would not really be secured.
The Section referred merely to preli-
minary enquiries; and in such en-
quiries they could not be sure that all
the evidence would be procurable at
once. Some witnesses might be for-
warded to-dny and some to-morrow and
so on ; and unless the questions of the
Mugistrate might be put from time to
time as new evidence was recorded
and new facts clicited, the desired
object would not be fully sccured.
He would therefore prefer that the
words should remain as part of the
Scction,
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After some further discussion, the
Council divided—

Ayes. 3, Noes 5.
Mr. Scton-Karr, Mr. Erskine.
8ir Charles Jackson. Mr. Forbes.
Sir Bartle Frere. Mr. Harington.
Sir Robert Napier.
The Chairmau.

So the Motion was negatived and
the Scetion was passed as it stood.

The postponed Sections 165 to 167
were also passed as they stood.
Section 210 provided as follows :—

«The provisions of Chapter XII relating
to the issuing of process for causing the attend-
ance of the accused persom, the sunmoning
and enforcing the attendance of witnesses, the
examination of partiés and- evidence, the tak-
ing of bail, and the adjourmment of a case,
shall be applicable to cases tried under this
Chapter.” .

Mr. HARINGTON moved the omis-
sion of the nbove Section and the

. substitution of the following :—

+ « The provisions of Chapter XTI, relating to
the issuing of process for causing the attendance
of the accused person ; the taking of bail ; the
summening aud enforcing the attendunce of
witnosses ; the examination of parties  and
witnesses ; the mode of recording evidence,
correction, attestation, and interpretation

“thereof 3 and the udjournment of o case ; shall -

be applicable to cases tried uunder this Chapter.
"On completing the cxamination of a witness

- under this Section, the Magistrate, in addition

to the memorandurh required by Chapter XII,
shall record such remarks as he may think
material respecting the demeanor of any witness
while under examination.” '

Mr. ERSKINE said, thaton Saturday
last, when he objected to the Sectiqn

~ - gowmarked (5), on the paperof Amend-

~

ments, that it would dispense with a
careful vernacular record in some cases
in which appenls would lie, the Honor-
able Member for the North-Western
Provinceshad objected to this statement,
and declared that the Section would
refor only to preliminary enquiries.
He (Mr. Erskine) thought, however,
that a veference to Section 187 would
eatisfy Honoreble Members that his
former statement had been quite cor-
rect, and, indeed, the Honorable Mem-
her himself now sought, by this modifi-
el Sec‘ion, to make the saume practice

LEGISLATIVE COUNCIL.

- - MR. ‘HARINGTON

Procedure Bill,

572

applicable at will to any trinls before
& Magistrate, and couscquently to
cases, many of which would certainly
have to be reviewed on appeal. He
was very unwilling to re-open the dis-
cussion as to the propriety of allowing -
any authority to dispense in criminal
cases with a clear record in the lan-
guage of the people, but the subject
was 80 very important, and the
changes which it was proposed by
this and other Sections to introduce,
were so great, that he felt constrained
to call attention to the subject again.
Indeed, he hoped, that if the Council
should be disposed to pass the Section
now proposed, and others of the same
description, they would consent, by post-
poning a final consideration of them,
or allowing the Bill to be republished,
to afford the local Governments full
time to express their own opinions. In
the meantime, as he was not quite
sure how fur the Honorable Member
proposed toenlarge the discretional pow-
ers of the Government, he would be
glad to ascertain, for instance, in what
language, if these Sections passed, and
were acted upon, the statements
of witnesses would generally reach the
ears of the officer presiding in the
Court, for it seemed to offer no impe-
diment to the introduction at will of a
system of conducting trials through
interpreters. Agnin, it seemed to place
no restriction on the use of the English
Innguage in pleadings before the Court.
It provided merely for the manner in
which proceedings in Court were to
be recorded, which was by no means
all that they required.

eaid, the frst
Section relating to the language in
whicl: the evidence of witnesses was
to be recorded, namely Section 162,

| for which he had proposed to sub-

stitute other Sections, appearcd in
the Chapter which treated solely of
the preliminary enquiry by the Ma-
gistrate in cases triable by the Court
of Session. This was shewn by the
heading of the Chapter. In cases pro-
perly fulling under this Chapter there
could 'be no appeal, and he contended,
therefore, that ho was quite right in
what he had stated on this point. No
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doubt it might occasionally happen that
a case originally tuken up-and enquired
into by the Mngistrate as trinble by
the Court of Session only, eventually
proved within the competency of the
Mhgistrate to dispose of. For instance,
a person might be charged with culpa-
ble homicide which was an offence tri-
able by the Court of Session, and the
preliminary enquiry would be con-
ducted with a view to commitment to
that Court ; but it might appear in the
course of such enquiry from the medi-
cal testimony or from other evidence,
that the death of the person, whom the
accused was charged with having killed,
was in Do way owing to any act
of the accused, and that the accused had
been guilty only of a comnmon assault.
In the case supposed commitment to
the Session would not be necessary, and
the Magistrate would proceed to try
the cose himself, and would pass sen-
tence on the accused. The Section re-
ferred to by the Honorable Member for
Bombay was intended to meet a case o
this kind. Such cases were not of
common occurrence. They were quite
exceptional. The Chapter as drawn
was intended for cases properly triable
by the Court of Session. In most
cases it was known from a very
early stage whether, supposing thére
was sufficient evidence of guilt, the

case would be committable to the

Court of Session, and the enquiry pro-
ceeded accordingly. It would no doubt
be proper to consider what would be the
effect of the alterations which were
in the course of being made in the
parts of the Code relating to the
language in which the evidence of
witnesses was to be recorded, upon
cases of the nature of those referred
to in the Section to which the Honor-
able Member for'Bombay had called
attention.
in the course of the week to cousider
the subject, but he had forgotten to do
80. He would go into the matter dur-
ing the ensuing week, and at the next
meeting of the Committee he would
be prepared either to move an ameud-
ment himself, if he found any change
necessary, or to congider any amend-
ment which the I{onorable Member for
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Bombay might feel inclined to proposc.
With regard to the puints on which the
Honorable Member for Bombay nppear-
éd to desire further information from
him (Mr. Harington), he could only sny
that the new Section proposed by
him contemplated nothing more than
that in those places to which the local
Government might think proper tocx-
tend the Section—for it was not intend-
ed that the Section should be extended
at once to all parts of the country—
the evidence of the witnesses, instond
of being taken down by an under-paid
ministerial officer, should be reduced into
writing by the Magistrate or the pre-
siding officer of the Court with his
own hand and ordinarily in his own
vernacular which might and would
often, of course, be English. The Sec-
tion made no mention of the langunge
of the plendings, or of the langunge
in +twhich Counsel, when retained, were
to address the Cour't, or of the language

in which the judgment or the senteuce
f | waa to be recorded, or of the language

of ‘any other proceeding. The Scction *
proposed by him related simply to the
recording of - the evidence. The lan-
guage now used for all other purposcs

“would' continue to be used, any thing

that there nright be in the Section pro-
‘ by him notwithstanding.

Mgr. ERSKINE said that he had
hardly perhaps conveyed to the mind

'of the Honorable Member the full

force of ‘his apprehension as to the
inexpediency of leaving it in doubt,
whether o Magistrate might not con-

‘form to afl ‘the requirements of the

law though he conducted a trial
through an interpreter. But this ques-
tion and also that of providing for the
language of the pleadings, might per-
haps be more conveniently considered
at another time. At present he would
observe that although it was now
proposed to enable Government to
dispense at will with the more satis-
factory system provided in Section
(a)—in fuvor of the less satisfactory
system proposed in Section (4)—he
did not know that any valid argument
in favor of such a change Lod becn
brought forward. The Honorable Mov-
cr of this Scction seemed to lodk too
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exclusively to the system of taking evi- | gnage ; while the Judge noted the

~dence which had prevailed in Ben-
gnl—and to the reform proposed in
some of. the Non-Regulation Provinces.
And he seemed to forget that in many
other parts of the country a system
existed which many persons believed
to be better than either of these—and
which in fact corresponded with the
normal system provided for in that
Code. He (Mr. Erskine) had cer-
tainly no wish to say anything in favor
of the system alleged to prevail in
Bengnl, and which, if one half of that
which was said of it by persons who
ought to be well informed, were true,
must be as bad as possible. Nor did
he doubt that a system like that devised
for Oudh would be a great improve-
ment on the Bengal plan. Indeed he-
did not object to the positive provisions
of the new Sections. He should be glad
to have distinct legal provision made-
for the keeping of full and careful
English notes by every European Ma-
gistrate and Judge with his own hand.
But what he viewed with distrust was
the tendency to dispense, in favor of
these notes, with a careful vernacular
record ; which, if well kept—as it ge-
nerally was in Bombay—formed a
wholesome and useful check upon the
English notes. He could speak from
» experience in this matter, and he would
give one instance in illustration -of
what he meant. He had for some time
been in the habit of reviewing the
proceedings of an officer who was one
of the best vernacular scholars he had
known in the country—quite able to
read for- himself any native papers
which cainé before him—always accus-
tomed to. put questions to witnesses
with his own mouth—and in the habit
of keeping full English notes of his
l()}l'oceedings. Yet he could assure the
ouncil that in reviewing cases tried
by that officer, he had often felt the
great value of the native record.
That record was not prepared, as was
snid to be th» practice here, in a slo-
venly  hole avd corner” manner. But
as ench witness answered the questions
of the Judge, n native writer on the
Establishmeut of the Court took down_|

| people.

his very words in the vernacular lan-
Mr. Erskine

answer in English. At the conclusion
“of the examination the deposition was
read over to the writer, while the
Judge compared it with his -note—and
any discrepancy was then cleared up.
Tho native record thus framed was of
the greatest use in- disposing of an
appenl.  Often it might not be quite
certnin whether an expression in
the English proceedings meant just so
mauch, or rather more ; or there might
be an elliptical phrase or an ambiguous
word or an obscurity resulting from
haste or inaccuracy. In such cnses a
reference to the vernacular record ge-
nerally explained exactly what had
been said. He could see mno reason
therefore for dispensing with this
safeguard or- allowing it to be dis-

‘pensed with, and English to be made

the -sole langnage of record in the
Magistrates’ Courts in any districts.
He ‘'had noted-some strong expressions

-of opinion on this subject by persons
-of experience in different parts of India

and who were far from being indifferent
to reform. But he would not now

trouble the Council with these authori-

ties ; especially as there was a notice of
amendment relativeto the records of the
Courts of Session which mightraisealar-
ger question. .©neexpression hadstruck

-him.-much in-one of Mr. Shore’s let-

ters on this subject. That gentleman
dbserved that this. was eminently a
question in which there was need of a

-Lion Sculptor—there was need of

some one to explain how measures of
this kind would be regarded by the
It wis not.énough in judging.
of such reforms to consider whether
or not, they would be convenient to
those who conducted the proceedings,
or even whether they would conduce
to economy and despatch. It must be.
copsidered gbove all, whether they
would be 'safe for ‘the ‘people;
whether they would be satisfac--
tory to- the minds of the people.
And he could hardly believe that
the. people would- be satisfied with
an arrangement under which, in the
Courts of Europenn Magistrates, there
would be no record in any langunge
kuown to them or their neighbours of
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what they were reported to have de-
posed in Court. At present if any
doubt or apprehension arose in connec-
tion with any such statement, they
might obtain access to the original in
their own language, or the hendman
of their village might read it to them
if they obtained a copy. Under the
proposed system they would in every
case have to go in search of some in-
terpreter who knew or pretended to
know English. It appeared to him
that the innovation thus contemplated
would not promote the ends of justice
—and that there was no good reason
for dispensing in such cases with a
vernacular record carefully prepared iu
the manner now practised in Western
India. He must, therefore, object to
this Section—and trusted that if the
Council were inclined to sanction
changes in this direction they would
allow the local Governments full time
to offer their opinions on the sub-
ject. ‘

Mgr. HARINGTON said, he thought
it was a sufficient answer to what the
Honorable Member for Bombay had
stated as to the necessity there was for

“postponing the consideration of the
Section under discussion, or, if the
Committeo agreed to adopt the Section,
of republishing the Bill before it was
read a third time, in order that the
locsl Governments might have an op-
portunity of expressing their views on
the subject, that the Section was in its
character entirely permissive. Had he
proposed to make the Section impera-
tive, and to extend it at once to the

whole of the Presidency of Bombay us |.
ably of .it, and the -Honorable the

well 08 to the rest of India, instead of
leaving its introduction optional with
the local Governments, he readily ad-
mitted that it would be quite right and
proper that they should consult the
local Governments before they finally
adopted the Section. But, ns he had
alrendy said, this was not the charncter
of the Section. It was a permissivo,
not a compulsory Section. If the
Bombay Government did not like the
Section, or did uot thiuk proper to in-
"troduce it into any part of that Presi-
dency, there was nothing in the Section
to compel the Bombuy Government to
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adopt a course opposed to its owa
views. It might or it might not
extend the Scction just as it thought
proper. There could, therefore, be no
ground for delaying the passing of the
Section until there had been time to
consult the local Governments in
respect to it. Although he hoped that
in the course of time the Section would
become the rule instead of being
the exception only, he had no ex-
pectation of its being immediately in-
troduced to any great extent. DBut
some provision of the nature of that
proposed seemod absolutely necessary
if only for the Non-Regulation Provin-
ces in which, as he had already informed
the Committee, a practice similar to
that prescribed in the proposed Section
was already very extensively followed ;
and unless, therefore, a Section such
as that prepared by him was added to
the Bill, either the practice must Le
discontinued in the places where. it
now existed, or the Code could not be
introduced in those places. As he
had remarked on a former occasion, he
thought that this would be a subject

for regret. He had read to the Com-

mittee what had been said in favor of
the practice by Mr. George Campbell,

the nble Judicial Commissioner of
Oude ; he had told the Committee that
the rnle was reported to be' working

well and eatisfactorily in the Punjab.

They had the testimony of the Honor-

able Member for Bengal, that, wher-

ever the rule had been introduced in

Bengal, the result had been most favor-

able. The Sudder Courtin Caleutta, and

the local officers, had reported favor-..

Lieutenant-Governor of Bengal desir-
ed the extension of the rule. What
greater encouragement could they re-
quire to induce them to pass the Sec-
tion—what stropger arguments could
he usein favor of the Section ? X
wns not o question of Presidencics or
of individual mcrit or where work was
best done. The question was, which
was the better system, not for any par-
ticular place ouly, but for the country
generally ; and ho'mgsé say that n
systom which, ns regarded the record-
ing of evideuce, substituted & trust-

39
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worthy Judge or Magistrate for an
underpnid ministerial officer, could not,
he thought, justly be considered inferior
to the system which it superseded.
The IHonorable Member for Bombay
seemed to be contending for two re-
“cords of the evidence, one to be made
by the Judge or Magistrate in his
own vernacular, and the other by a
native officer probably in some other
language ; but the inconvenience of a
double record, particularly when in
appeal the two records were found to
differ and a difficulty might Le ex-
perienced in ascertaining what the
witness had really said, had been no-
ticed by the Honorable Member for
Bongal. He would only further re-
mark that the system which he advo-
cated was that which was followed in
the Supreme Courts in Indina and in all
the Queen’s Courts at home.

Sik BARTLE FRERE said, he
thought that the Honorable Member
for the North-Western Provinces had
proved rather too much. He had
observed that very serious inconve-
nience wounld arise, if there was any
contradiction between the two records.
It was an easy but not a satisfac-
tory way of removing that objec-
tion, by getting rid of one of the re-
cords. As to the poseibility of incon-
venienée, he (Sir Bartle Frere) cer-
tainly thought there could be none of
any moment, because the system was
now in operation, and no inconvenience
had yet arisen.

Mr. HHARINGTON said, there was
nothing in the Section as framed by
him, to prévent a complete copy of the
evidence being made by an Officer of
the Court in the language in use at
the same time that the presiding Officer
was taking down the evidence in his
own vernacular, and if it was consider-
ed necessary to require this, he should
not object ; but it would be an expensive
system, as it would necessitate the
keeping up of the Native evidence
writevs, whose services there was a ge-
neral wish in many quarters to dispense
with. For his own part, he should be
quite satisfied with the record of the
evidence made by the presiding Officer
of the Court with his own hand and

Mr. Harington
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in his own .vernacular, whether that
was the vernacular or the language of
the Court, .or not. -If there were to be
two records, it must be determined
which was to have the preference. .
Tne CHAIRMAN said, he under-
stood the - Ilonorable Member for
Bombay to say that, when the caso
went up to the Session Judge, there
should not be two records, namely, the
record made by the Native Officer and
the Magistrate’s memorandum, as there
might be cases in which they might
both differ. It appeared to him (the
Chairman) that either the Magis-
trate should bLe bound to see that
his ‘memorandum agreed with the
record of the Native Officer before
sending up the case to the Session
Court, or that the Magistrate’s memo-
randum ought not to be sent as part
of the record. The vernacular depo-
sition. would then be the record, and
the Magistrate’s memorandum sent
only for the purpose of being referred
to.. He would propose therefore to go:
back to “Section 162 (u), and to:
substitute the words ‘be annexed to
the record” for the words  form part

{ of the record.” :

The Motion was carri d. .
Mz. ERSKINE .-then moved to

-egcept the- provisions -of Section ()

from the Bection moved by Mr.
Harington in lieu of Seé¢tion 210.

Mzr. HARINGTON said, he could
only repeat that the Section was of
o permissive character, and that wher-
ever the practice which it prescribed
had been introduced it had been found
to.work ‘ivell. Of this fact they had
abundant proof.

The question being proposed, the
Council divided—

Ayes 3. . Noes 5.
Mr. Erskine, Mr. Seton-Karr.
Sir Roberd Napier, Sir Charles Jackson.
Sir Bartle Freve. Mr. Forbes.
) Mr. Herington.

The Chairman.

So the- Motion was negatived, and .
the Section; passed as it stood. )

The postponed Sections 230 and 231
related to the mode of recording
evidence in cases trinble by the Magh-
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trate, in which a summons on complaint
should ordinarily issue.

Mr. HARINGTON moved the
omission of the above Sections, and tho
substitution of the two following new
Sections :— '

“ The Mngistrate shall make a mcmoran-
dum of the substance of the evidonce of éach
witness, as the examiuation of the witness pro-
ceeds.  The memorandum shall be written and
signed b{ the Magistrate with his own hand,
and shall form part of the rccord. If the
Mugistrate shall be prevented from making a
memorandum as above required, he shall record
‘the reason of his inability to do su, and shall
cause such memoranduin to be mnade in writing
from his dictation in open Court, and shall
sign the sameo, and such memorandum shall
form part of the record. The Magistrato shall
record such romarks as he shall think material
respecting the demoanor of any witness while
under examination.

In any case in which tho Magistrate shall
consider it nccessary, it shall be competent to
him, instend of taking down merely the sub-
stance of the evidence of any witness, to take
‘down thq evidence of the witness in the mauner
provided in Section *~  or in the manner pro-
vided by Section o if within_the_jarisdic-
tion of such Magistrate the local Govérnmont
shall bave made an order as provided'in that
Section. In any such case tho provisions of
Sections and shall
be applicable to the evidence so taken.”

After some conversation, the Sections
were passed, subject to re-consideration
when the Chapter of Appeals was
settled. - T

Section 236 was passed after an

amendment.
‘Section 237 was pnased after the

correction of a misprint.
Section 238 was passed after nau

amendment.

~Section 239 provided as follows :—

“In every casein which the subordinnte

Criminal Conrt may be of opinion that the
evidence is such as to warrant & presumption
that the accusod person has becn guilty of au
offcnce calling for a more severe punishment
than snch Court is authorized to adjudge, and
such punishment may be awarded by law, it
shiall not prooced with the trial, but shall sub-
mit its proceedings to the Mnﬁistmo to whom
such Court is subordinate, and such Magistrate
shall cither t;yb:he case hiwmnsclf, or refer it to
suy Coart ‘subordinate to him having juris-
diction. Iu either case, the Court which gives
Jjudgment on the trial, shall examine the par-
ticy, a6 if no proccedings hnd been held in any
other Court, and may, if it think nocossary,
réeall any witnesses who have already given
cvidence,”

[Juse 1, 1861.]
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Mr. HARINGTON moved the
omission of the above Section, und the
substitution of the two following new
Sections :—

“In any caso in which the Subordinate
Criminal Court shall he of opinion that the
ovidence warrants a preswnption that the accus-
ed person has been guilty of an offence, calling
fora more sovore punishient thau such Court is
nuthorized to adjudge, it shall not proccod
with tho trial, but shall submi¢ its provecdings
to the Magistrato, to whom such Court is
subordinate. Such Magistrate shall either try
the case himsclf, or refer it to any Court subor-
dinate to him having jurisdiction, or he may
commit the accused person for trinl before the
Court of Session. If the Mngistrute try the
cnse himself, or refer it to any Court subor-
dinate to him, the parties shall be examined by
such Magistrate or Subordinate Court, as if no
proceedings had been held in any other Court §
and such Magistrato or Subordinate Court may
recall and examine any witness whio shall alread
have given cvidenco in the case, and nay call
for or take any further evidenca,

Nothing in thoe  last preceding Soction
shall bo held to provent the Subordinate Cri-
minal Comrt in any such ca:y as is thercin
described, if such aun'is empowered to hold
the gonlimlnary enquiry into cases triable by
the Court of Session, and to commit persous
to take their trial before such Cowrt, from
committing the accused person for trial before
the Court of Sossion. If the Subordinato
Criminal Court shall be of opinion that the
accuscd person should be committed for trial

e Court of Session, it shall rrocoed
in accordance with Chapter XII of this Act
for conducting the preliminary enquiry in caves
trinble by the Court of Sossion.”

Agreed to,

Section 240 was passed a8 it stood.

Section 241 was passed ofter an
amendment.

Sections 242 to 249 were passed as
they stobd. e .o

Section 250 was passed after a verbal
amendment.

Sections 251 to 255 were pnssed as
they stood.

gction 256 of Chapter XIX (relat-
ing to security for good Dbehavior)
provided as follows :—

“ Whenever it shall appear to the Mngis-
trate of tho District, or 8 Magistruto in charge
of a division of a District, that any person is

Turking within his jurisdiction, not having any

lc means of subsistence, or who cannot
ve-a satisfactory account of himsell, it shall
competent to such Magistiate to reqnire
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sceurity for the good behavior of such person
for n period not exceeding six months.”

Mz. FORBES moved the omission
of the words *a Magistrate in charge
of o division of a District,” and the
substitution of the words ‘“to an Offi-
cer cxercising the powers of n Magis-
trate.” He observed that this Chapter
gave very large powers—in the first place
imprisonment for six months in default
of security being given, then of twelve
months, and then of three years; and
as the Section, as now drawn, would
ensble a class of Magistrates to exer-
cise these powers whose ordinary juris-
diction would be restricted to impri-
sonment for one month, he thought
there would be great inconsistency in
allowing a Magistrate to imprison for
three years on suspicion only when he
could imprison for only one month for
a proved offence. It was on these
grounds that he' made the present mo-
tion.

Agreed to.

Mr. HARINGTON moved that the
words ‘¢ or other Officer as aforesaid”
be inserted after the word  Magis-
trate” at the end of the Section.

.- The Motion was carried, and the

Section as amended then passed.

The Clerk of the Council was au-
-thorized to insert the words “or other
"QOfficer as aforesnid,” after the word
“Magistrate’” wherever it occurred
throughout this Chapter.

Sections 257 to 262 were passed as
- they stood.

Section 263 was passed after an
amendment.

.-Sections 264 te 267 were passed as
they stood.

Mr. HARINGTON moved the in-
rartion of the following new Section
after the above :—

“ Any evidence taken under Chapter XVIII
or this Chapter, shall be taken in the manner

prescribed by Section 230, subject to the pro- .

vision contained in Scction 231,”

Agreed to.
Tho consideration of the Bill was

then postpooed, and the Council re-
sumed its sitting.
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POSTPONED ORDERS OF THE DAY..

The followingvo"rders of the Day
were postponed :—

Committeo of the whole Council on the Bill
“ for licensing and regulating Stage Catriages.”

Committee of the whole Council on the Bill
“to amend Act VIII of 1859 ( for sim\)lifying
the Procedure of the Courts of Civil Judi-
cature not established by Royal Charter).”

Commiittce of the whole (goum:il on the Bill
“to amend Aot XIV of 1843 (for regulating
the Customs Duties in the North-Western
Provinces).”

Committee of the whole Council on the Bill
“to mako certain amendments in the Articles
of War for the government of the Native
Officers and Soldiers in Her Mnjesty’s Indian
Army.”

Committee of the whole Council on the Bill
“to extend to the Straits Scttlement Act XXIIT
of 1840 (for executing within the local limits
of the jurisdiction of Her Majesty’s Courts legal
process issucd by Authorities in the Mofussil.)”

ARTICLES OF WAR (NATIVE ARMY),

Tre CLERK reported to the Coun-
cil that he had received a further com-
munication from the Military Depart-
ment relative to the Bill “to make
certnin amendments in the Articles of
War for the government of the Native
Officers and Soldiers in Her Majesty’s’
Indian Army.” -

Sir BARTLE FRERE moved that
the above communication be printed.,

Agreed to.

The Council adjourned.

Saturday, June 8, 1861.
) PRESENT :
The Hon’ble the Chief Justice, Vice-President,
in the Chair.
Hon’ble Sir H. B. E.| H. Forbes, E’E
Frere, C. J. Erskine, Esq., *
Hon’ble Major-Genl. © AN
Sir R. Napicr,

d
.o S. Setou-Karr,
H. B. Harington, Esq.,

Esq.
MALACCA LANDS.

Tuae CLERK presented to the
Council a Petition' from certain inha-
bitants of Malacca against the Bill « to’
regulato the occupation of land in the
Scttlement of Malacca.” '





