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Charter Aect would require to be remo-
delled and revised ; but this would take
time, and the arrangement now pro-
posed could be made under the Bank’s
present Charter Act with some modifi-
cations. The Bill had been lately put
into his hands, but he proposed to have
it printed and circulated to the Mem-
bers, and to furnish copies of it to the
Directors of the Bank and others early
pext week ; and he hoped that there
would be no objection to a suspension
of the Standing Orders with a view to
the Bill passing through all its stages
on Saturday next.

Mg. SETON-KARR gave notice
that he would on Saturday next move
the second reading of the Bill “ for the
registration of Nijjote and Khamar lands
as well as of Ryotty tenures involving
the immediate occupation of the soil for
the purposes of cultivation or for other
purposes.”

ARTICLES OF WAR (NATIVE ARMY.)

Sir BARTLE FRERE moved that
the Bill ¢ to make certain amendments
in the Articles of War for the Govern-
ment of the Native Officers and Soldiers
in Her Majesty’s Indian Army” be
referred back to a Select Committeecon-
sisting of Mr. Harington, Mr. Forbes,
and Mr. Erskine, with an instruction
to propose any amendments which they
might consider necessary before the
Bill was again brought before the Com-
mittee of the whole Council.

Agreed to.

The Council adjourned.

e e——————

Saturday, August 31, 1861.
PRESENT :

The Hon'ble Sir Henry Bartle Edward Frere,
Senior Member of the Council of the Gover-
nor-General, Presiding.

Hon’ble Major-General  Hon’ble Sir C.R. M
Sir R. Napier, Jackson,

H. B. Harington, Esq. and
H. B. Harivgion, B0 | 7, . "Scton-Ka,
C. J. Erskine, Esq,, Esq.

CIVIL PROCEDURE.

Tax PRESIDENT read a Message,
informing the Legislative Council that
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the Governor-General had assented to
the Bill “ to amend Act VIII of 1859°
(for simplifying the Procedure of the
Courts of Civil Judicature not establish-
ed by Royal Charter).”

LIMITATION OF SUITS.

Tre CLERK presented to the Coun-
cil a Petition from Mr. Singer, attorney
for Mahomed Kadir Ali of Lucknow,
praying for a definition of the meaning
of Section XV Act XIV of 1859, as
regards gold mohurs and rupees.

CIVIL PROCEDURE.

Tre CLERK also presented a Peti-
tion from Moung Tom of Akyab, pray-
ing that a course of procedure for causes
for matrimonial rights and for divorce
be introduced into the Bill to amend
Act VIII of 1859 (the Code of Civil
Procedure.)

Mgr. SETON-KARR moved that
the above Petition be printed.

Agreed to.

ARTICLES OF WAR (NATIVE ARMY).

Me. HARINGTON presented the
Report of the Select Committee on the
Bill ¢ to make certain amendments in the
Articles of War for the Government of
the native officers and soldiers in Her
Majesty’s Indian Army.”

SALTPETRE.

Mg. HARINGTON presented the
Report of the Select Comnittee on the
Bill ¢ to regulate the manufacture of
Saltpetre and of Salt educed therefrom.”

BANKS.

Sir BARTLE FRERE moved the
first reading of a Bill “ to enable the
Banks of Bengal, Madras, and Bombay,
to enter into arrangements with the
Government for managing the issue,
payment, and exchange of Government
Currency Notes, and certain busi-
ness hitherto transacted by the Go-
vernment Treasuries.” In doing so,
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he said it was not necessary that he
should enter -into any details, as the
objects were fully stated in the an-
nexure to the Bill which had been for
gome days in the hands of Honorable
Members. It was there explained that
the Charter Acts under which the
Banks of Bengal, Madras, and Bombay
acted, did not permit those Banks to
take advantage of the power which
was given by the Currency Act to
Government to enable them to carry
oat the designs of that enactment.
Pending the enactment, therefore, of a
fresh Charter Act, this Bill was pre-
pared in order to enable the Banks
to undertake the management of the
business connected with the Currency
scheme. He would not detain the
Council farther than to state -that,
‘after the Bill was read a first time,
it was his intention to move that the
Standing Orders be suspended to enable
him to carry the Bill through its re-
maining stages to-day.

The Bill wasread a first time.

Sik BARTLE FRERE moved that
the Standing Orders be suspended.

Sir ROBERT NAPIER seconded
the Motion.

Sk CHARLES JACKSON asked,
if the Bill had been laid before, or

- drawn by, Counsel.

Sir BARTLE FRERE replied that
the Bill had been laid before the Ad-
vocate General, and drawn in accord-
ance with his opinion.

The Motion was then put and
carried.

Sir BARTLE FRERE moved that
the Bill be read a second time.

The Motion was carried, and the
Bill read a second time.

Sir BARTLE FRERE moved that
the Council resolve itself into a Com-
wittes ou the Bill,

‘Agreed to.

The Bill passed through Committee
after a verbal amendment, and, the
Council having resumed its sitting, was
reported.

Sir BARTLE FRERE moved that
the Bill be read a third time and
passed.

The Motion was carried, and the
Bill read a third time,

Sir Bartle Frere

LEGISLATIVE COUNCIL.

‘Duties Bill. 1008

STAMP DUTIES.

Mr. HARINGTON ‘moved the first
reading of a Bill “further to amend
Act XXXVI of 1860 (to consolidate
and smend the law relating to Stamp
Duties.)” He said, objections having
been taken in various ‘quarters to
gsome of the provisions and Arti-
cles of the present Stamp law, and
an amendment of that law being
deemed necessary, the Government of
India lately appointed a Committee,
consisting of the Honorable Member for
Bengal, Mr. Fitzwilliam, the highly
respected and intelligent President of
the Chamber of Commerce at Calcutta,
aud himself, to consider the matter and
to propose such modifications of the
existing law as the Committee so ap-
pointed might consider advisable. The
result was the Bill to the first read-
ing of which he had now to ask the
assent of the Council. The Bill did
not profess to embrace a general
revision of the Stamp Acts of 1860,
but was confined to such alterations in
those Acts as appeared to be of suffi-
cient importance and urgency to call
for immediate legislation. The pro-
posed alterations were not: very nume-
rous, though some of them would be
found to be of considerable importance.
Looking at the quantity of business
before the Council to-day, as shown by
the Orders of the Day, he would not
occupy the time of the Council by go-
iug in detail through all the proposed
alterations in the existing law, or by
entering into a lengthened explanation
of the grounds on which they were re-
commended for adoption. He hoped that
the Bill would be printed, and that
copies would be in the hands of Honor-
able Members in the early part of next
week, and he believed that, as regard-
ed most of the alterations proposed,
they would be found to explain them-
solves. Under these circumstances,
he would content himself with remark-
ing at this time, that the most impor-
tant amendments proposed in the exist-
ing law, wcre introduced-and intended
for the relief of the mercantile com-
munity aud those engaged in the pro-
duction and delivery of articles of
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commerce, and with noticing only a few
of the more important amendments
Under the existing law, letters of cover
or memoranda of Insurance which
generally preceded the execution of
policies of Marine Insurance, and letters
of hypothecation which accompanied
document Bills of Exchange, were
held to be chargeable with the same
amount of Stamp Daty, letters of cover,
as policies of Insurance, and letters of
hypothecation, as deeds of mortgage.
This double charge of Stamp Duty, as
it might be called, was complained of,
and he thought not without reason, as
excessive. It was proposed that both
instruments or letters should be charg-
ed with a uniform rate of one anna.
Engagements to cultivate, produce, and
deliver articles of commerce were
chargeable under the existing law al
the same rate as bonds, This had had
the effect of doubling the amount of
Stamp Duty to which the contracts
entered into by the smallest classes of
ryots and others, when parties to such
engagements, were liable under former
enactments, and the higher duty
pressed very heavily upon these classes.
A considerable reduction was proposed
in respect of all such engagements
when the amount advanced did not ex-
ceed 200 Rupees. Then the provi-
sions of the present law, which related
to the delivery or taking or receiving
of Foreign Bills of Exchange drawn in
sots, were considered too stringent, and
somerelaxation of them was deemed just.
He might slso mention that & most 1m-
portant alteration was proposd in the 1st
Article of Schedule A in the part which
related to loans made by bankers for
short periods. Under the Clause of
the Article, as it now stood, it was only
when the loan was made upon the d‘e-
.posit of notes ur other securities of the
Government of Indis, that the compa-
ratively light duty of two or four
Rupees was chargeable. In all other
cases the same Stamp was required as
for & bond. It was proposed to extend
the Clause of the Article so as to em-
brace loans on Railway Scrip, shares in
Joint Stock Companies, warrants for
goods deposited in Bonded or other
warehouses and assignments of produco
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or other goods. This would be a great
advantage to the banks generally.
The option of using to a greater extent
than was now allowed, adhesive instead
of fixed Stamps, had been asked for, and
the Bill contained & provision on the
point, which he hoped would sufficient-
ly meet the requirement. It was pro-
posed to give a discretionary power to
the Governor-General of India in Coun-
cil, to authorize the use of adhesive
Stamps where not now allowed, and
he thought that the public might
be assured that, in the exercise of
this discretion, the Government of
India would be found prepared to con-
sult the convenience of the-public to
as great an extont a3 was consistent
with the security of the public re-
venue.

The Bill also contemplated an in-
crease in thé amount of the public re-
venue derived from the sale of Stamps,
by requiring that certain deeds, instru-
ments, and writings, which-were not now
chargeable with Stamp Duty, should not
henceforth be exempted. The amount
of Stamp Duty proposed tobe charged
on such deeds would be found to be
generally light, and he ventured to
hope that the Council would agree-
with him that the deeds, instru-
ments, and ‘writings, which it was
now intended to bring under the
operation of the Stamp laws, were
all legitimate and proper subjects of
taxation in the manner proposed, and
that no sufficient reason existed for
their enjoying immunity any longer.
Under this head were included corti-
ficates for the collection of debts on
succession granted by the Civil Courts
under Act XXVII of 1860, and appli-
cations to the Collectors of Customs
at the Presidzncy Towns, on which it
was proposcd to charge a small uniform
rate of one anna. It was also pro-
posed that receipts for money or other
deeds, instruments, or writings exccuted
to Governmeut or to any officer of
Government, should be placed on the
same footing as receipts, deeds, &ec.,
executed to private individuals. There
seemed no reason for the distinction
which at present existed. The only
other proposed alteration which he
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would particularly notice, was in the
Article of Schedule A which related
to Bilis of Exchange payable on de-
mand. It was proposed to do - away
with the half anna stamp and to charge
a uniform rate of one anna on all such
Bills, for sums exceeding ten rupees.
Billsof Exchange forsums not exceeding
ten rupees payable on demand would be
exempted. At present there was no ex-
emption. This latter alteration in the
existing law was proposed in conse-
quence of a representation from the
Manager of the People’s Bank. It was
believed that the proposed exemption
would prove a great benefit and conveni-
_ence to large classes of the community,
and it was hoped that any loss to Go-
vernment consequent thereon would
be more than met by the uniform  rate
of one anna proposed for cheques of
& larger amount than ten tupees.

The alterations in the existing law,
by which the mercantile community
and the other classes referred to would
chiefly benefit, were proposed for the
most part by Mr. Fitzwilliam to
whom he considered that the Committee
and the Government, and he thought he
might add the public at large, were

«greatly indebted for the valuable assis-
tance which he had re:dered in the
preparation of this Bill. ~ Much valu-
able information and advice and some
very useful suggestions had also been
received from Mr. Dunlop, the able
Manager of the Agra and United Ser-
vice Bank, and he gladly availed
himself of the present opporunity
of publicly acknowledging his obli-
gations to that gentleman. He would
now move that the Bill be read a
first time.

The Bill was read a first time.

LIMITATION OF SUTTS,

Sir CHARLES JACKSON said
that, in consequence of the absence of
the Honorable and learned Chief Jus-
tice, he begged at his desire to post-
pone the second reading of the Bill
«to amend Act XIV of 1859 (to
provide for the limitation of suits)”
until Saturday next.

Agreed to.

Mr. Harington

(Bengal) Bill. 1012

REPEAL OF REGULATIONS AND ACTS.

Mz. HARINGTON moved the se-
cond reading of the Bill “to repeal
certain Regulations and Acts relating
to Criminal Law and Procedure.”

The Motion was carried, and the
Bill read a second time,

ZEMINDARY DAWKS (BENGAL).

Mr. SETON-KARR moved the
second reading of the Bill “to improve
the system of Zemindary Dawks in the
Provinces subject to the Government of
Bengal.”

Mz. HARINGTON said, it was his
intention to vote for the second read-
ing of this Bill unless, in the course of
the debate which might ensue upon the
present Motion, he should hear any
reason which should lead him to think
that he would be acting wrongly in so
doing. He approved of the object of
the Bill, and he quite concurred in what
had fallen, if he recollected rightly,
from the Honorable Member who
had brought in the Bill, to the effect
that it was desirable that that which
they had been told had been done by
the Magistrates of some districts in the
direction of this Bill without any
authority of law, should for the future
be brought under regulation  and
rule, or, in other words, under legislative
enactment. Leaving matters  of
this kind to the exercise of individual
discretion was seldom free from
danger and mischief, and hardship or
mischief often ensued. He found it
stated in a letter from the British
Indian Association which formed one
of the annexures of the present Bill,
in reference to what they had been
told had been done by some Magis-
trates, that * although the Comumit-.
tee of the British Indian Associa-
tion believed the alteration had not
been wholly unattended with advaun-
tage, they have heard of exorbitant de-
mands by the Magistrates in certain
cases.” But though willing to allow
the Bill to be read a second time to-day
and published for general information,
he thought it right to mention that, if
it should hereafter be made to appear
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that the Bill involyed & contravention
of the terms of the famous permanent
settlement of Bengal, he should consi-
der himself at full liberty to vote against
the third reading of the Bill—the vote
he intended to give to-day notwith-
standing.

In the letter from the British Indian
Association to which he had already
referred, the Association in paragraph 3
said :—

% They are, however, firmly persuaded that if
the co-operation of the zemindars with the
Magistrates in the distribution and disburse-
ment of the funds, so much desired by the dis-
trict authorities and the Lieutenant-Governor,
were secured, with due regard to the legal posi-
tion and liabilities of the former, (that is,
of the Zemindars) the result would certainly be
of the most desirable description.”

Further on in paragraph 6 they
said :

“The Committee are aware that in many
places Government Dawks have been establish-
ed for the purpose of general communication,
and they think that in such places the Zemin-
dary Dawks may be discontinued without de-
triment to the Public Service in justice to and
to the great relicf of the landholders and Public
Officers. Indeed in such cases the Zemindary
Dawks are superfluous, a source of unnecessary
expense to the Zemindars, and are manifestly
opposed to the terms of the law.”

And in paragraph 7 :—

“The Committee, however sincerely trust
that whatcver changes may be proposed in the
law, with & view to give effect to the above
plan, the rates may be so levied as not to form
an addition or subsidiary to the Sudder jum-
ma. The amount may be collected separately,
and in such manner as may mot in any way
affect or contravene the integrity of the per-
manent settlement. This is a point on which
the Committee feel the Zemindars will lay con-
siderable stress, and they trust its importance
will not be over-looked by His Honor.”

The extracts which he had read from
the letter of the Association, showed
how wary they werein writing on the

oint, and how careful not to commit
themselves. Looking at this Bill in the
light of the very able Minute recorded
gome years ago by the Honorable and
learned Vice-President of this Council
as & Member of the Supreme Govern-

ment, when it was proposed to put &
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light tax upon the Zemindars of Bengal
for improving the Chowkeedaree or vil-
lage Police, he (Mr. Harington) did
not think it at all clear that the present
Bill was not open to the same objection
a8 the impost just mentioned. The
Income Tax Act of last year which ap-
plied to the Zemindars of Bengal equal-
ly with all other classes, might be
quoted as a precedent in support of the
present Bill ; but it must be remember-
ed that the extension of that Act to the
Zemindars of Bengal was defended en-
tirely on the ground that it imposed not
a local or a partial law, but a general
law for the whole country and for all-
classes. This was clearly not the
character of the present Bill, and he
was disposed to think that it rather be-
longed to the same category as the
measure formerly objected to by the
Honorable and learned Vice-President.
He (Mr. Harington) hoped that the
Zemindars of Bengal, looking to the
object of the Bill and to the benefits
which it might possibly confer upon
them, would waive all objections and
cordially accept the Bill. He would
not say more on this subject at
present. It had appeared to him that
he could not properly support the Bill
by allowing it to be read a second time
without making some allusion to what
might hereafter be brought forward as
a very serious, and it might be, an
insurmountable objection to the Bill.
Mgr. SETON-KARR said that, if
the Honorable Member for the North-
Western-Provinces or any other gentle- ,
man could persuade him that the prin-
ciple of the Bill was likely to contra-
vene or impugn any of the fundamen-
tal principles of the Perpetual Sottle-
ment, he would be the first person to
withdraw it. But he had been very
careful to avoid this, and he believed
that the fears expressed by the British
Indian Association arose in this way.
Some energetic and impulsive Magis-
trates had recommended that quotas
or fines imposed for the purposes of
these Zemindary Dawks should be re-
alised in the same way as arrears of
revenue; that is, -that the amount
should be simply tacked on to the
Sudder jumma, and the estate be sold
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off in default of payment. Now he
had guarded against this by providing
that the method laid down in Regula-
tion XX of 1817 should not be depart-
ed from, and that dues and fines should
be leviable by distraint and sale, and
in default of property, should be com-

mutable to one month’s imprisonment. -

He had also altered the wording of
Section 1, and for the words “ are re-
pealed” had introduced the words “ shall
cease to have effect in the Provinces
subject to the Government of Bengal.”
He might state, too, that it would be
in the power of the Executive Go-
vernment to abolish Zemindary Dawks
as superfluous on lines where there
was already a Government Dawk. It
was quite unnecessary to keep up a
double set of Dawks on one and the
same line. Asregards the views, dated
the year 1856, of the learned Vice-
President whose absence he regret-
ted, they were actually laid before
the Lieutenant Governor and before the
Gevernment of India when it lately
gave its assent to the main principles
of this Bill. Any other question of
detail could be considered in Committee,
and he was quite content that, as the
Bill was to apply only where the Per-
manent Settlement was in force, the
principle of the Bill should stand or fall
by the terms of that great Settlement.

The Motion was then put and carried,
and the Bill read a second time.

REGISTRATION OF NIJ-JOTE AND
KHAMAR LANDS, &o.

Mr. SETON-KARR moved the
second reading of the Bill “ for the re-
gistration of Nij-jote and Khamar and
other such lands as well as of Ryottee
tenures involving the immediate occu-
pation of the soil for the purposes of
cultivation, or for other purposes.”

Mr. HARINGTON said, before
addressing himself to the merits of this
Bill, he wished to make a suggestion to
the Honorable Member who had charge
of the Bill, which he hoped that the
Houorable Member would adopt. If the
suggestion which he had to make were
adopted, it would be unnecessary for
them to proceed further with the Bill.

Mr. Seton-Karr

It was a matter not of conjecture only,
but of fact, that in a very brief period
this Council, as at present constituted,
would cease to exist. How brief the
period might be, it was impossible to
say. But this he thought was very
certain that this Council, as now con-
stituted, would not last long enough to
carry the Bill through its several
stages. The Bill was a very important
one, It was a Bill which deserved
much consideration, and it could not
possibly be hurried through the Coun-
cil. If the Bill were read a second
time to-day, it must be published
under the Standing Orders for
eight weeks, It must then be con-
sidered by a Select Committee, and
afterwards by a Committee of the
whole Council. He repeated, there-
fore, that there seemed no probability
of this Council, as at present constitut-
ed, lasting a sufficient length of time
to carry the Bill through all its stages.
The Bill, which would abolish this
Council, as now constituted, - would
give the Governor-General of India in
Council power to establish local Legis-
latures, and though he had no authority
for saying so, he took it for granted
that, contemporaneously with the es-
tablishment of what he might call the
Imperial Legislative Council, a local
Legislative Council would be created
for the Lower Provinces of Bengal.
‘The object of the establishment of
local Legislatures was to provide a
better means for legislating for local
matters, or for making local laws, and
that was obviously the character of the
present Bill. It was clearly a local
Bill. A Bill more entirely local in its
character could scarcely be framed,
and that being its character, it could be
better dealt with by a local Legislature
than by a Council constituted as this
Council was. The great difficulty
which he felt in dealing with the pre-
sent Bill arose from his want of infor-
mation on the subject to which the Bill
related. An intimate acquaintance with
the peculiar tenures of Bengal—of the
numerous, and, as he might call them,
strange and complicated tenures which
were to be found in some of the districts
—was absolutely necessary to ascertain



the bearing of the Bill, what would
be its effects, and how it would work.
On these points he was obliged to con-
fess that he was extremely ignorant.
He did not wish to speak disparagingly
of the knowledge of other Honorable
Members ; but he thought it probable
that with exception to the Honorable
Member for Bengal,  his want ‘of
information was shared in, more or
less, by every Honorable Member pre-
sent. The Legislative Council which,
as he had said, would probably be
established in a short time for Bengal
would not labor under the same serious
disadvantage. That Council would
doubtless be composed of gentlemen,
European and Native, quite familiar
with the subject of the Bengal tenures,
with the character of the country, and
with other matters, a knowledge of
which was necessary to a right under-
standing and for the consideration of
this Bill. Some of these gentlemen
would have passed the whole of their
official lives in Bengal, and others might
have a personal interest in the Bill.
He thought that a Council so consti-
tuted would be much better qualified to
deal with a Bill of this nature than this
Council constituted as it was at pre-
sent, and the suggestion which he had
to make to the Honorable Member for
Bengal was that he should withdraw
the Bill and leave the Honorable the
Lieutenant-Governor of Bengal to cause
it to be introduced as one of the first
Bills to be brought into that local Legis-
lature over which there could be no
doubt he would most ably preside.
The Honorable Member for Bengal
would probably think that it would
pot be courteous or respectful té the
Honorable the Lieutenant-Governor of
Bengal to adopt the course which had
just been suggested without a previous
reference to the Honorable the Lieute-
nant-Governor. He (Mr. Harington)
felt that it would be quite proper thatsuch
previous reference should be made, and
he hoped that the Honorable Member for
Bengal would undertake to communi-
cate on the subject with the Honorable
the Lieutenant-Governor of Bengal, and
to inform him of the suggestion which
he (Mr. Harington) had made and of

the reasons of it. It might be said
that, on the establishment of a separate
Legislative Council for Bengal, this
Bill could be transferred to that Coun-
cil. But he did not think that it
would be fair to the local Council that
the Bill should be sent to it with the
principle of.it, as it were, already af-
firmed by reason of the Bill having
been read a second time in this Council,
and that, too, in the absence of the
Honorable and learned Vice-President,
and when they had only just a quorum, It
seemed to him that, if the local Council
were called upon to deal with the Bill at
all, they should have power over it from
its commencement or first introduction.
The same remarks applied equally to
the Council which would take the place
of this Council. It was impossible to
say how that Council would be consti-
tuted, and if the present Bill were re-
ferred to it, the same want of informa-
tion might be felt which constituted so
great a difficulty in dealing with the

‘Bill at the present time. If, however,

the Honorable Member for Bengal
should not think it right to adopt the
suggestion which he (Mr. Harington)
had made, he should be very glad if the
Honorable Member would allow the
Motion for the second reading of the
Bill to lie over until Saturday next.
He felt that he must almost have ex-
hausted the patience of the Honorable
Member, and he took this opportunity
of expressing his obligstions to the
Honorable Member for the kindness
and courtesy which he had shown in not
bringing on his Motion for the second
reading of the Bill on an earlier date.
He (Mr. Harington) believed that it
was entirely out of consideration for
him, that the Honorable Member for
Bengal had not put down the Bill for a
second reading on Saturday last. He
had hoped that during the present week
he should have been able to command
a little time which he might have
devoted to s more careful consideration
of the Bill than it had previously been
in his power to give to it ; but the
revision of the Bill relating to the
Articles of War had been very unex-
pectedly thrown upon him in conjunc~
tion with other Members. This was s

68



1019 Nij-jote & Khamar Lands, LEGISLATIVE COUNCIL. §¢., Registn. Bill. 1020

very long Bill and the revision had
occupied two entire days. Other more
pressing work had also required his
attention, and the consequence was
that he had been unable to give that
amount of attention to the Bill which
he 'could have wished, and to seek for
the information which he required to
enable him to decide what course he
ought to pursue in respect to the Bill.
This was his reason for asking for the
postponement of the Motion for the
second reading of the Bill for another
week,
Mr. ERSKINE said, he had come
down to the Council that morning
without any intention of opposing the
second reading of this Bill. On the
contrary, he was willing that it should
be read a second time, in order that it
might be published as usual for the
information of all who were interested
in its provisions. But he had just
learned from the Honorable Member
for Bengal that, if the Bill were now
read a second time, it was his intention
to pass it through all its stages, if pos-
sible, under a suspension of the Stand-
ing Orders. That was a proposal which
he (Mr. Erskine) was by no means
prepared to support. The Bill was one
of much importance. The questions
involved in it called for careful study.
Like the Honorable Member for the
North-Western Provinces, he had been
prevented by the great press of work
recently thrown on Honorable Mem-
bers, from giving as full consideration
a8 he wished to give to the different
provisions of the Bill and their proba-
ble effects. His own present impres-
sion certainly was that there was a
good deal in those provisions, the ex-
.pediency of which must at least be re-
garded a8 very questionable. At the
same time, since the Bill hud been in-
troduced to the Council with the ap-
proval both of the Lieutenant-Gover-
nor of Bengal and of the Supreme Go-
vernment, he (Mr. Erskine) was very
unwilling to oppose its progress on the
strength of any opinions formed without
full deliberation or without giving a
clear ‘account of the reasons which ob-
liged him to dissent. This—if found
to be necessary—might be done with

Mr. Harington

better effect when the Bill had been
published, and when the opinions of
those personally concerned in it had
been elicited. He had no wish there-
fore to oppose the second reading. But
he must repeat that he should not
thereby hold himself pledged in any
way to support any proposal for pass-
ing the Bill through all its stages under
a suspension of the Standing Orders, or
even to any of the provisionis of the
Bill as now drawn.

Sir BARTLE FRERE said, he was
not aware that it was the intention of
the Honorable Member for Bengal to
do more than ask the Council to affirm
the principle of the Bill to-day. If,
however, the Honorable Member did in-
tend to do more than that, he (Sir Bartle
Frere) must say that he agreed with
the Honorable Member for the North-
Western Provinces in objecting to such
a course, though mnot on the grounds
put forward by that Honorable Mem-
ber, because we were not bound to
look forward to the future possible
status of this Council. He thought we
should go on with things as they
were, and not stop on account of what
might happen in the future and
set aside any mesnsure of importance
which. had been recommended in
the manner that this Bill had been.
It was a Bill to which the Govern-
ment of Bengal attached great im-
portance, and we were at{ present
not called upon to consider its detailed
provisions but only its principle. The
principle of the Bill, as he understood
it, was simply to enable parties interest-
ed in certain lands to make a sort of
registration of the rights appertaining
to such lands, and to give legal vali-
di.ty to that registration up to a cer-
tain point. Now in all the discussions
which had taken place of late relative
to the land tennres in Bengal, he
thought that any one who was accus-
tomed to the system of other parts of
India must be struck with the absence
of all official registration of rights and
liabilities connected with the land
Wwhich was universal elsewhere in India.
Moreovgr, looking to the fact that the
difficulties which landowners and the
Government of Bengal had of late ex-
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perienced, were in a great measure attri-
butable to the absence of that sort of
registration, he was disposed to view
with favor any measure which went in
the direction of securing such a desirable
object. He should wish to confine his
agreement with the Honorable Member
for' Bengal up to this point—namely,
that so far as the registration provided
by this Bill was concerned, it was &
desirable object, and one which the
Government ought to promote. With
regard to the details, he trusted that
the Honorable Member did not intend
to hurry the Bill through the Council
without allowing time for considering
all its important bearings, not only be-
cause there were many of us who were
imperfectly acquainted with tenures of
this description in Bengal, but because
we were not quite sure of the views
entertained by the parties who were
most interested in the matter. He
understood that one very influential
Association representing a large portion
‘of the landed interest in Bengal, had
expressed themselves favorably regard-
ing the Bill. But he was not sure
that that sentiment was universal, and
he trusted that the Honorable Member
would allow such time for the consider-
ation of the Bill as would give all parties
the fullest opportunity of considering
it. With these views he pl}rposed to
vote in support of the Motion for the
second reading of the Bill, reserving
to himself, as the Honorable Member
for the North-Western Provinces h.ad
done, the right of opposing any of its
details when we had before us the
opinions of those interested in the
matter. . .
Mr. SETON-KARR having risen
to address the Council— .
Mr. HARINGTON rose and said
that, if the Honorable Member had risen
for the purpose of replying to the twg
Honorable Members (Mr. Erskine an
Sir Bartle Frere) who had p‘revnously
spoken on the merits of the Bill before
the Council, he must remind the Coun-
cil that he had not yet discussed ullf?
Bill itself, but had confined himsel’,
in what he had previously said, t?tha
suggestion that the Bill should be w1 h;
drawn with a view to its being broug

before the Legislative Council which
was shortly expected to be established
for Bengal, or, if the Honorable Member
for Bengal did not feel disposed to
withdraw the Bill, that the Motion for
the second reading should be allowed
to lie over until Saturday next. Be-
fore the Honorable Member for Beugal
spoke by way of reply to other Hono-
rable Members on the merits of the
Bill, he (Mr. Harington) should wish
to say o few words on the subject of
the Bill.

Siz BARTLE FRERE thought that
the Honorable Member for the North-
West Provinces was entitled to address
the Council on the Bill, and that the
Honorable Member for Bengal should
confine himself at present to declaring
whether he was willing or not to accede
to the suggestion which had been made
by the Honorable Member for the
North-Western Provinces.

MRr. SETON-KARR said that he
was unable to adopt the suggestion
of the Honorable Member for the
North-Western Provinces for the
withdrawal of the Bill. Looking also
to the time which had already elapsed
gince the Bill was read afirst tine,
he felt bound to state distinctly that
it was his wish to press his Motion
for the second reading to-day ; and he
should therefore feel obliged if the
Honorable Member would favor him
with an expression.of his views now.

Mr. HARINGTON said, there were
two questions which he wished to ask
the Honorable Member for Bengal
before entering into the merits of the
Bill. He had given the Honorable
Member notice of his intention to put
these questions. His first ques.tion was,
whether the provisions of Sections XII
and XIII Regulation IX of 1833 were
acted upon in Bengal, and whether the
village accounts therein mentioned
were regularly submitted ? His second

uestion. was, whether if the provisious
of the two Sections, to which he had
referred were not acted upon in 'Ben-
gsl, what was the reason of their not
being acted upon ? The saccounts
which were required to bekept under
these two Sections, were intended to
show amongst other things the quantity
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of land in every Ryot's cultivation, and
the rent paid by him for the land so cul-
tivated, and they acted therefore, when
kept, as a Register of the land in every
Ryot’s occupation. In the North-
Western Provinces, where these village
accounts were regularly kept and sub-
mitted at stated periods, they were
always referred to when information
was required in regard to any Ryot’s
cultivation or in respect to the land in
any Ryot’s occupation.

Me. SETON-KARR said that his
answer would be both satisfactory and
unsatisfactory. Section XII of Regu-
lation IX of 1833 prescribed that the
accounts, . which it was incumbent on
the putwaree or village accountant to
keep, were to be kept in triplicate :
one set was to be given to the canoon-
goe, an officer of the same kind as, but
of higher grade than, the putwaree ;
one set was to go to the Collector ; and
the third was to remain with the put-
waree himself. Section XIII of the
same Regulation laid it down that the
snid accounts, instead of being periodi-
cally delivered once in six months,
should be given in at such times as the
Board of Revenue might direct. But
these provisions had not been complied
with, simply because in the greater
part of Bengal, and certainly in that
part of it with which he was prac-
tically acquainted, village officials
such as the putwaree did not exist.
He had had an opportunity of confer-
ring with an officer of considerable
experience, just arrived from the dis-
trict of Jessore, who confirmed his (Mr.
Seton-Karr’s) impressions on this head,
and whoee knowledge tallied with his
own., It was true that in the late
discussions on the subject of the pecu-
liar tenure known as* Ootbundy,” the
existence of a village functionary term-
ed the IHalsanna, had been brought

prominently to notice, but this official
was not in any way subordinate to the
Revenue Authorities, and was more
the servant of the Zemindar, than the
protector of the Ryot, such as the put-
waree was intended to be. Some years
ago, he (Mr. Seton-Karr) had had occa-
sion to enquire into the whole law and
practice regarding canoongoes and put-
Mr, Seton-Karr

warees on a reference from the Board
of Revenue to the Government, and he
found that in a large part of Bengal
even the names of these village accoun-
tants did not exist. They existed, he
believed, in Cuttack, and nominally in
gome of the Behar districts, and certain-
ly in that of Purnesh. But they did.
not actively or ‘regularly discharge
their functions, and little. more remain-
ed of them but the name and shadow.
These then were the reasons why the
Sections alluded to were now useless
and inoperative. :

Mgr. HARINGTON thanked the
Honorable Member for Bengal for the
answers which he had given to his
questions, He was aware that in Ben-
gal there were no regular putwarees
as there were in the North-Western
Provinces ; but he had always under-
stood that there were persons in every
village in Bengal who really did keep
the village accounts, and who, to some
extent, discharged the functions of the
office of putwaree as it existed else-
where. He proposed hereafter to allude
more particularly to the Sections .of
the Regulation to which the questions
put by him to the Honorable Member
for Bengal referred. He would now
address himself to the Bill before the
Council. Looking to the quarter from
which that Bill had proceeded, and fully
appreciating the motives which had
doubtless led the Honorable the Lieu-
tenant-Governor of Bengal to cause the
Bill to be introduced into this Council,
it would have been a source of great
pleasure to him if he could have
given to the Bill a cordial and un-
qualified support. He said this on
public grounds alone; but he might
be permitted to add that his private
feelings would also lead him to sup-
port the Bill. Every Honorable Mem-
ber must be sensible of the very great
difficulties with which the Honorable
the Lieutenant-Governor of Bengal had
had to contend, and with which he had
still to contend, in carrying: on his Go-
vernment, owing to the unfortunate
events of the last few months to which
it was not necessary that he should more
particularly allude on this occasion,
and he thought that there was almost
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8 personal duty resting on every
Honorable Member at this time to
support the Honorable the Lieut-
enant-Governor of Bengal, and to ren-
der him every assistance in over-
coming his present difficulties so far
as assistance could be afforded by
means of legislation. This was cer-
tainly his own feeling. But there
were many reasons which prevented
him from supporting the Bill as
he could have desired. It was not
his intention to oppose the Motion
for the second reading of the Bill ;
but though he was willing to allow
the Bill to be read a second time, it
must be upon the distinct understand-
ing that he did not by so doing affirm
the principle of the Bill or admit its
necessity or expediency, and that he
reserved to himself the right, should
he have the power, of opposing the
Bill at any future stage and of vot-
ing against the third reading if the
Bill ever got through a Commit-
tee of the whole Council. After
what had fallen to-day from the Ho-
norable Member for Bombay and the
Honorable Chairman, he did not
think that, whatever might have been
the intentions of the Honorable Mem-
ber for Bengal on the point, he would
now attempt to hurry the Bill through
the Council by a suspension of the
Standing Orders. He (Mr. Haring-
ton) certainly could not agree to any
proposition to that effect. Many inter-
ests might be seriously affected by the
Bill, and it was absolutely necessary
and only right that the Bill should be
published for the prescribed period
of eight weeks, in order that all those
whose interests might be affected by
the Bill should know what was 1n
contemplation, and should have an
opportunity of coming up to this
Council with any representations that
they might have to make on the
subject of the Bill, of stating their
objections to the Bill, and of propos-
ing any alterations in it that they
might consider proper. He should
take it for granted therefore, that the
Bill would be allowed to run the
regular course fixed by the Standing
Orders.

In considering this Bill, a very seri-
ous objection, a very great difficulty in
the way of the adoption of the BRill,
met them at the outset. When they
referred to the annexures of the Bill,
they found that the Bill had not the
support of the Sudder Court and
of the Sudder Board of Revenue, and
that it had been introduced in oppo-
sition to the opiunions of those autho-
rities, The Sudder Board of Revenue,
in deference apparently to the Honora-
ble the Lieutenant-Governor of Bengal,
had certainly expressed themselves with
some qualification ; but the Honorable
the Lieutenant-Governor of Bengal
would appear to have regarded the
views of the Sudder Board of Revenue,
equally with the views of the Sudder
Court, as adverse to the Bill, for he
said he regretted to find from the re-
ports submitted by the Sudder Court
and the Board of Revenue that difficul-
ties were supposed to be in the way of
the measure which he had suggested
for the ragistration of Nij-jote lands and
other holdings of a similar description.

The Sudder Board of Revenue said—

“ The Board cannot disguise from themselves
that the measure is attended with many diffi-
calties, connected especially with the necessity
of obtaining the exact record of apecific areas
and boundaries of the lands to be registered,
and the facilities which will arise, e?ecially in
the present temper of those immeodiately in-
terested in such a measure, for continued liti-

gation and opposition and fraud.”
Then followed this paragraph :—

« Still it appears to the majority of the Board
that, unless they can establish the impractica~
bility of the scheme, it is their duty to afford
such assistance as lies in their power to Go-
vernment, and with this view I am desired to
submit, for consideration and orders, the follow-
ing plan of Sub-Divisional Register.”

The Sudder Court had expressed
themselves much more decidedly. They

said—

« Neither does it appear to the Court that a
law on this subject, of the nature specified,
would be practicable or expedient. The Court
is unable to soe why any special law should
be made for lands of onc sort rather than
another. The ordinary Registration law is
open to all, and all parties are at liberty to
take advantage of its provisions. Moreover, a



Y

1027 Nij-jote & Khamar Lands, LEGISLATIVE COUNCIL. &c., Registn. Bill 1028

Registration of the kind suggested in your
letter wonld be useless in the great majority of
cases of the nagure for which it is intended,
namely, those in which the right to grant the
land, on the part of the grantor, the Ryot is
denied by the Zemindar, and in all these cases
the parties would be referred to-a Civil suit,
and the law would, as to them, be inoperative.

The Court is clearly of opinion that transac-
tions relating, to use the words of Government,
to the Nijjote lande of a Factory or other
Ryotee or other rights in land, granted for the
purpose of cultivation or other purposes, re-
quire no further protection of law than is
given to them at present.”

These were the opinions of the con-
stituted advisers of the Honorable the
Lieutenant-Governor of Bengal in mat-
ters of this nature—of officers of great
ability, of considerable standing in the
service, and of large experience, all of
whom had passed the whole or the
greater part of their official lives in
Bengal, and they were consequently
intimately acquainted with the peculiar
land tenures of the country, with the
character of the people, and with many
other particulars, a knowledge of which
was essential to a right understanding
of this Bill and of its possible
effects. Surely with these opinions
before them the Council should con-
sider well before they placed this
Bill on the Statute Book. The gen-
tlemen to whom he had spoken on the
subject of this Bill, all concurred with
the Sudder Court in condemuing the
Bill as impracticable. They said that
it was impossible the Bill could work,
and that proper machinery for carrying
it out did not exist, and could not be
obtained without incurring a very
heavy expenditure. These were the
opinions of Native as well as of Euro-
pean gentlemen. He wished to ask, in
whose interests was the Bill introduced ?
Was it introduced in the interests of
the landholders 7 He believed that
the landholders, as a body, not only did
not want the Bill, but that they would
be found to be strongly opposed to it.
Was the Bill introduced in the interests
of the Ryots? It did not appear to
him that, as a class, the Bill would bene-
fit them, and they were not told that
the Ryots had asked for the Bill. Was
the Bill introduced in the interests of
the Indigo Planters? Assuming that

Mr. Harington

such was the case, would the Bill, as
drawn, satisfy them? He had seen
several letters in the newspapers on the
subject of the Bill, which appeared to
have been written by Indigo Planters,
and judging from the contents of these
letters, it might be said of the present
Bill, as might have been said of & for-
mer Bill which had been introduced in
the same interests, that those for whose
benefit the Bill was intended * damned
it with faint praise.” They might
form some idea as to the degree of
satisfaction which this Bill, framed as
it was at present, was likely to afford to
the Indigo Planters, supposing the Bill
to have been introduced in ' their in-
terests, from a remark contained ina
letter from the Secretary to the Land-
holders and Commercial Association
to the Government of Bengal, which
had recently been printed and circulat-
ed. He believed that this Association
represented the Indigo Planters as a
body. Paragraph 5 of the letter to
which he was alluding said :—

“ Of course rules would have to be made as
to the evidence which should satisfy the Col-

lector before he registered the fact of posses-
sion,”

Was the Honorable Member for
Bengal prepared to lay down such
rules? The Council had not attempt-
ed any thing of the kind in the Codes
of Civil and Criminal Procedure in
the preparation of which they had
recently been engaged, and he thought
they would hardly undertake to frame
rules of the nature mentioned for
the guidance of the Collectors in ecar-
rying out the provisiors of the Bill

before them. The paragraph went on
to say :(—

‘ And there may be practical difficulties in
the way of identifying the land in the absence
of surveys and of village records in Bengal ;
but generally speaking, the Commitice belisve
that this can be done sufficiently for the purpose,
and if the Collectors were bound to give a cer-
tificate of the Registration within twenty-four
hours of its being required, and the Police acted
at once on the production of such certificate,
the Committee believe that the grievances of
which the Planters have had such reason to
complain last season would not again occur.”
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It was to the period of time within
which this letter asked that the certifi-
cate of Registration should be granted
on which the Police were immediately
to act, to which he wished to call the
attention of the Council. Twenty-four
hours was the time mentioned. The
first process under the Bill brought in
by the Honorable Member for Bengal,
was the issue of & notice to all persons
concerned for fourteen days. He really
thought that, when the Landholders
Association asked that the certificate
of Registration might be granted with-
in twenty-four hours from the time it
was required, they were either trifling
with the Government, or, if they sup-
posed that what they had asked for
was practicable, they must be as igno-
rant of the landed tenures of Ben-
gal as he (Mr. Harington) admitted
himself to be.

Sir BARTLE FRERE here inter-
rupted the speaker and said, he thought
he must have misunderstood the part of
the letter which he had quoted. What
he (Sir Bartle Frere) understood it to
mean was that the certificate should
be granted within twenty-four hours
of its being required after registration
had taken place.

Mg. HARINGTON said, he did not
see how the part of the letter referred
to by him could bear any other con-
struction than that which he had put
upon it. It asked that the certificate,
on which Police action was at once to
be taken, should be granted within
twenty-four hours after it was requir-
ed, that was, as he understood the re-
quest, within twenty-four hours after
application was made to the Collector
under the Bill. What else could be
intended ?

The Honorable Member who had
brought in this Bill, seemed in his pre-
liminary remarks not to have denied
that there might be some force In an
objection which had been taken to the
Bill, that it would prove & dead letter ;
but then it was said that in that case
the Bill would do no harm ; and he

had heard it suggested in other
the cir-

uarters that, looking to ;
2umstances 1’mder which t‘he Bill
had been introduced, if the Bill would

dono harm, and if it might do some
good, they ought not to refuse their
assent to it. But he could not sub-
scribe to these views. He did not
think that they ought to put a new law
upon the Statute Book, particularly a
law of this kind, simply because it
might do good and could not do harm.
He thought they ought not to pass any
law until they were satisfied not only
that it was required, but that real prac-
tical benefit would cbrtainly result
from its enactment. He had been
much struck with a remark in a letter
which had beeu lately shewn to him
from a gentleman holding a high official
position at Bombay. It was to the effect
that ifwe lost India, our epitaph should
be *¢ lost from over-legislation.”” He
certainly thought there was a great dis-
position to over-legislate at the pre-
sent time, and this Bill appeared to him
to be in the direction of over-legisla-
tion. He had remarked not very long
ngo that what India wnnted was, rest
from legislation. With this Bill before
them, he could not refrain from repeat-
ing the remark. He felt quite sure
that this Bill would do no good. He
wished he could feel as certain that it
would not operate in the other direction,

and that it would do no harm. In this

country laws of the character of the

Bill before them were almost always

perverted by designing men to bad

purposes. Some little time ago, in

speaking on the subject of Act IV of
1840, he had said that that Act had
been so perverted, and he found a con-

firmation of his remarks in the an-

nexures of the present Bill. In the

letter of the Sudder Court, to which

he had already referred, the Court said—

« Act TV of 1840, though a very good law
theoretically, (and the present Bill might also
theoretically be regarded ss a very good Bill)
is often made the means by which gross in-
justice is committed when worked by inex-
perienced Magisterial Officers, and the Court
are of opinion that, if the Civil Courts, on beivg
certified by the Magisterial Authorities of quar-
rels regarding lands, were to enquire summari-
ly into them, less imjustice would be done, and
o'very other object of the law would be
attained.”

He feared that similar complaints
would hereafter be made of the pre-
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sent Bill, should it be allowed to pass
into law. Indeed were hg called upon
to give a title to the present Bill, he
should be disposed to call it a Bill to
sow dissension, to promote litigation,
and to fill the pockets of the Police
and the Ameens or Officers who would
be employed to make measurements
under the Bill. And here he must ex-
press his surprise that, after all the
abuse that had been lavished upon the
Police of Bengal, they should propose
to entrust to this class of officers a
most difficult and delicate task, namely
that of giving or maintaining posses-
sion under the certificates of registration
which were to be granted under this
Bill. To give the Council an idea of
the class of men who would from ne-
cessity be employed to make the re-
quired measurements under the Bill,
he might mention that in what were
called Mahalwar Settlements, when,
after the boundaries of the Mahal had
been settled, the Ameens were called
upon to put in the chuks, if they found
that from some bad wmeasurement they
could not get in all the chuks which
were required to be entered, instances
were not wanting of their putting one
chuk over another ; that was, in their
Maps they piled one piece of land
upon another. While on the subject
of measurement, he might state that
he had been informed by those who
knew something of these matters,
that the expense of effecting a re-
gistry under this Bill would be
very great, 8o much so that the
costs alone, including Stamp Duty,
Ameen’s wages and fees, would to a
considerable extent render the law a
dead letter. This was an objection
which had been very strongly urged
against the Bill. The Honorable
Member who had brought in the pre-
sent Bill justified its introduction on
the ground that the cases which it was
intended to meet, required a more
summary Procedure than could be had
under any existing law. In the re-
marks with which he introduced the
Bill, he said—

“ However summary might be the Procedure
under Act I'V of 1840 something more summary
still was seen to be required.”

Mr. Harington

But did the Honorable Member
seriously think that the Procedure
under the present Bill would be
more summary than it might be,
and was under Act IV of 1840
when that law was properly work-
ed. If Act IV of 1840 was not
properly administered and delay took
place under it, the fault was not in the
law, but in those who administered it.
He could not conceive any more sum-
mary Procedure than was provided by
Act IV of 1840, that was to say, if it
was intended to do justice. The only
more summary investigation which he
could imagine was no investigation at
all. A certificate of registration might
then be granted within the time men-
tioned by the Landholders’ Associa-
tion, but justice could not be done.
Under Act IV of 1840, the Magistrate
was required to fix a day for the attend-
ance of the parties with their documents
and witnesses. The Magistrate might
fix as early a day as he pleased. He
was not obliged to allow fourteen days,
the time fixed in this Bill. On the at-
tendance of the parties on the day fixed
with their documents and witnessés, it
was the duty of the Magistrate to take
up the case, and after examining the
parties and their witnesses and any
documents exhibited by them, to deter-
mine the fact of possession,and at once to
carry his order into execution. He would
ask the Honorable and learned Judge
opposite (Sir Charles Jackson) who had
had large experience in such matters
whether, supposing that justice was to be
done, it was possible to devise any more
summary mode of procedure than this.
He (Mr. Harington) certainly could
not find that & more summary procedure
was laid down in the Bill before the
Council. Mr. Harington then proceed-
ed to notice some of the details of the
Bill, which he considered defedtive or
open to objection, such as the want of
proper rules for giving notice to all
parties concerned, or who might have
an interest in the matter in dispute, and
the absence of any power to contest the
Ameen’s measurement or identification
of the land,registration of which was re-
quired. On both these points he said the
Bill appeared to him to require amend-
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ment. He believed that the Honorable
Chairman had pointed out what was the
real want of Bengal, that was, not this
Bill, but a field survey such as had
been made in the North-Western Pro-
vinees, and such as he understood was
now being made in the Madras Presi-
dency. In some parts of Bengal he
was informed such a survey had been
made, and where it existed, disputes
such as those which seemed to have
led to the introduction of this Bill,
seldom arose. It was where this sur-
vey had not been made, that no proper
village records had been or could be
kept, and he believed that it was the
absence of this survey more than any
thing else which prevented the obser-
vance, in the parts of lower Bengal in
which it was supposed this Bill would
prove most useful, of the provisions
of the law of 1833 to which he had
referred in the early part of these
remarks. The making of such a sur-
vey would, no doubt, be a work of time,
and it would cost much money, but
nothing else would prove really effec-
tual or remove the state of utter
confusion which he was informed
now existed. The Sudder Court had
pointed out, in their letter already refer-
red to, another great cause of many of
the disputes regarding the occupation
of land in the lower Provinces of Ben-
gal, which often proved so difficult of
satisfactory determination. They said—

« What is most required is, that parties
should use greater caution than they at present
doin taking lands from Ryots who have no
power to grant them, and this want of caution

no legislation can cure.”

In other countries people were gene-
rally careful not to invest their money
in law suits. They made proper enqui-
ries beforehand. In this country, In
the eagerness to get land, the ordinary
precautions seemed to be often neglect-
ed. Difficulties and disputes then
arose, for the removal or adjustment
of which legislation was asked for.
But the law generally proved ineffoc-
tual and complaints were made against
the Government, when the fault really
lay in the conduct of individuals.

Mg. SETON-KARR said that, in
replying to the objections taken by the
Honorable Member for the North-
Western Provinces, to the principles
and to some of the details of this Bill,
he should endeavor to occupy the
time of the Council no longer than was
absolutely necessary to answer those
objections, and to illustrate his object.
As regarded the expediency of leaving
this Bill for the local Council, he
would observe that the Lieutenant-Go-
vernor and some of the local authori-
ties were in favor of this Bill, and
wished it to be passed speedily into
law, and the Lieutenant-Governor
might surely be trusted when he urged
this enactment as one that was both
practicable and expedient. He (Mr.
Seton-Karr) thought too, that the
Honorable Member had underrated the
effect of his own Revenue experienco
and knowledge of land tenures acquired
in other parts of India, as well as his
ability readily to understand and mas-
ter what had been termed the in-
tricate and perplexing land tenures of
Bengal. He (Mr. Seton-Karr) of-
ten thought that great harm was done
by Revenue officers insisting on tho
diversity of names, or dwelling on local
and provincial phraseology in regard
to land tenures, instead of looking out
for the identity of tenures, rights, and
customs, which lay hid beneath the
surface, and which identity could be
ghown to exist in different and remote
parts of India. A strange and uncouth
nomenclature was a matter more for
the orientalist and the student of phi-
lology. What the practised official
ghould look for was the eimilarity
to be found in points regarding the
dominion of the soil, the differeut
co-existing rights, and the nature of
the landed interests in the province
of Oude or clsewhere, as well as in
the districts of Bengal. There was
often much real identity, where there
was strange diversity of names, and
he was glad to confirm his opinion
on this point by the authority of such
an able and experienced officer as Mr,
George Campbell, the author of Modern
India and tho present Judicial Commiy-
sioner of Qude.

69



1035 Nij-jote & Xhamar Lands, LEGISLATIVE COUNCIL. §¢., Registn. Bill. 1036

With regard to what had fallen
from Honorable Members,as to undue
haste in pressing on the Bill, he
could only say that, knowing the
wish of the Lieutenant-Governor to
forward this enactment, and not know-
ing tha duration of this Council, he
was certainly anxious that the matter
should not go to sleep. He had not
the least wish to prevent any of those
interested in the Bill, whether Native
* Zemindars or Ryots, from becoming ac-
quainted with its provisions and from
stating their objections. Buthe was in
earnest that there should be no unneces-
sary delay. And in this view, without
now saying anything definite as to any
suspension of the Standing Orders, he
should endeavor to the best of his
power to carry out the second reading.

He should now address himself to
the nature of the objections taken by
the Board of Revenue and by the Sud-
der Court to the proposed enactment,
on which objections the Honorable
Member for the North-Western Pro-
-vinces had placed much reliance. No
one could more respect thagl he did the
officers who were now filling those
high and important situations, nor have
a better opinion regarding their ability,
experience, and great practical know-
ledge. But, with all respect and defer-
ence, it appeared to him that the Mem-
bers of the Board had somewhat mis-
apprehended the object of the Bill, or,
at least, had not understood the nature

of the agency by which it was in--

tended to work the measure.

The
Board said, that they

“ understand the object of the proposed
measure to be to secure to the rightful occu-
pant of lands, irrespective of the size of the
tenure, the assistance of the Police in main-
taining his rights without the necessity of
an enquiry, which under prescnt circumstances
the Police cannot, with propriety, undertake.”

And again, further on, they raid
that—

“ Understanding it to be a Police measure,
they would place its execution in the hands of
Magistrates and their subordinates.”

But the object of the Bill was the
very reverse of this. It was intended
Mr, Seton-Karr

to bar the agency of the Police as much
as possible. The grant of the certifi-
cate, after certain preliminaries, was to
be entrusted to the Collector, or subor-
dinate officer having the powers of a
Collector ; the local emnquiry would
never be entrusted to any Police Officer,
the increasing number of Sub-Divisions
would enable the -Bill to be worked ;
and all that the Police would be bound to
do, would be to maintain in possession,
without any enquiry, the person who
produced a certificate of registry. The
Police Officer would have nothing to
do in that case, except to identify the
land of which the certificate would give
clear and distinct particulars.

Then, as to the objections raised by
the Judges of the Sudder Court, the
letter of their Register said that—

’

“ Transactions relating to the Nij-jote lands
of a factory or other ryottee or other rights
on land, granted for the purpose of cultivation
or for other purposes, required no further pro-
tecﬁ?}l of law than was given to them at pre-
sent.

This was the very point on which he
(Mr. Seton-Karr) ventured with all
respect to join issue. The experience
of last year had abundantly proved
that some further protection, some more
summary mode of proceeding was re-
quired, than even the well known Act
IV of 1840. Cases came on in num-
bers, in which disputed questions of
fact, and even law, had to be put re-
gularly in issue ; documentary evidence
had to be adduced, and witnesses sum-
moued, and though every means was
taken to secure promptitude of decision,
in some cases, a month or even six
weeks did elapse, from the institution
in the first Court to the decision in
appeal, at a critical time when a week
or fortnight was of paramount impor-
tance.

The Court also said that they were
unable to see “ why any special law
should be made for lands of one sort
rather than another,” and that ¢ the
ordinary registration law was open to
al.” But the ordinary registration
law was one only for title and not for
possession, and it was not the object of
this Bill to 'make a special law for any
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one sort of land. It was intended to
give all persons the option of register
ing that possession in all sorts of land,
which was valuable, because it brought
t!le possessor into immediate connec-
“tion with the very soil, and which con-
ferred on him the dominion thereof, to
deal with it as he might please, for agri-
cultural or other purposes. No distinc-
tion was attempted to be set up between
lands held as the Akas lands of & Ze-
imindar or lands obtained from any
Ryot who held them as jote. All were
alike open to registration as to the
possessory right. And native Zemin-
dars might use this law if they
wished to establish a Haut, to erect an
alms-house, or to lay out a garden or a
pleasure ground, on lands taken from
ryots for that end.

Then the Honorable Member for the
North-Western Provinces had asked
in whose interests this Bill had been
brought forward ? and to this he (Mr.
Seton-Karr) at once would reply, that
it had been proposed for the relief of
European gentlemen who were now
laboring under difficulties of no ordi-
nary kind. In making this avowal, he
denied that the Bill was intended to
injure the Zemindar or the Ryot. Both
might tuke advantage of it, and the Act,
if passed, might be extended from the
districts of Jessore and Nuddea where
it would first operate, to auy part of the
country where any Zemindar or proprie-
tor, Native or European, wished to cul-
tivate, in security, sugar-cane or cotton,
or any one of the higher kinds of agri-
cultural produce.

The Houorable Member had asked
him if he were prepared tolay down rules
for the grant of the certificate, and he
replied that, to the best of his ability,
and with some help, he had laid them
down sirendy. The Ilonorable Member
had talked of the European landholders,
as wishing to have the matter decided
off-hand, in the short space of twenty-
four hours; but if he would look at
Section VI of the Bill, he would see
that fourteen days had been alloxyed for
other persons to appear and to object to
the grant of a certificate. Since the let-
ter to which the Honorable gentleman
had alluded, was written, the Landhold-

ers’ Association had seen and com-
mented on ,the Bill, and had not
urged the least objection to these ne-
Cessary provisions. As regarded the
details of the enquiry, it would be
seen that abundant notice would be
given to all parties interested in the
lands to be registered. One notice
would be sent to the village; another
to the thannah; a third to the local
cutcherry of the Zemindar when this
person had an interest in the matter ;
and he (Mr. Seton-Karr) should intro-
duce a verbal alteration to the effoct
that, in transfers of actual Ryottee ten-
ures, due notice must be sent to the
Ryot. This would prevent attempts
on a large scale at encroachment or
undue appropriation. In cases where
the transfer was from Ryot to Zemindar,
whether European or native, no harm
could thus be done to the former, and
registration would not take place
without his consent. It was true that
if the Ryot colluded with a Zemindar
not his own, and made over his jote or
jumma to him, the other Zemiadar to
whom the Ryot really owed rent, and
on whom he was dependant, might be
prejudiced, but care would be taken
that this latter person should be duly
advised ; and after all, no harm could
possibly be done to the superior or Ze-
mindary tenure. The person purchas-
ing or leasing a jote, whoever he was,
acquired by so doing only the status
of a Ryot ; he was subject to the same
liabilities of measurement, enhance-
ment, and payment of rent. He might
defend his right with greater perti-
nacity, superior knowledge, and more
powerful influence, than a mere agri-
culturist ; but for all his wealth and
influence, he was a Ryot while he
retained such possession.

Heo took this opportunity of observ-
ing, with reference to what fell from
the Honorable Member for Bombay,
that, in proposing this Bill, he in-
tened that where these questions of
right were raised, the Collector or other
officer was to hold a summary enquiry:
when, if he thought the objections fii-
volous or vexatious, he would grant
the certificate: if he thought they
rested on some substantial basis, he
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would refer the parties to the Civil
Court. But, on conferring with the
Lieutenant-Governor on this point, he
had altered the Bill, so as to confine the
enquiry to the mere point of possession.
The power of enquiring into & question
of right or interest, could not be de-
fined with sufficient stringency; and
as the Bill neither altered nor confer-
red any title, it could not injureor de-
feat any right. The Collector would
therefore be bound to ascertain that
the applicant was in possession and
nothing more.

As to the general argument that this
law would be a dead letter, all he could
say was that, if it were dead, it would
injure no one. If, on the other hand, it
was regarded as likely to be a huge
engine of chicanery, encronchment, and
fraud, he had to observe that this might
be vaguely predicated of any law what-
ever, intended to be worked in the in-
terior of the country. No law, that
the wit of the Statesman, or the expe-
rience of the best Administrator, could
devise, might not be perverted or
mis-used by interested or designing
persons to the injury of others and to
their own undue advantage. And if
we were to pause in legislation, be-
cause, at some time, a law might be
put to an unfair use, never contem-
plated by its framer, in order to suit a
purpose, we might as well stop and
shut up the Statute books at once.

It had been said repeatedly that the
law of 1840 was sufficient. But that
law came into operation only where
there was a dispute, and in times of ex-
citement, The advantage of a Re-
gistration law would be that the
grant of certificates might go on,
gradually and peacefully, in times
when  there was no  excitement,
under formalities just sufficient to
give protection to all persons, and not
cumbrous or intricate enough to cause
injurious delay. Months or, it might
be, years after the certificate had been
granted, a dispute arose ; and it would
then only be necessary for the register-
ed person to produce his certificate, in
order to be kept in possession against
all the world, till ousted by a decree of
Court.

Mr, Seton-Karr

The Honorable Member had also
dwelt on the expense and on the qualifi-
cations of the Ameens who might be
sent to identify the lands, The expense
would be diminished as much as possi-
ble, and the Ameens would be no better
and no worse than those who were now

deputed to make such enquiries in cases’

of various kinds instituted in all other
Courts. The Collectors must work with
such tools as they could get, and there
was no reason to apprehend that the
Ameens would enter on these enquiries
in a worse spirit than they had done on
any other enquiries hitherto. Besides,
the Collector or other Officer might
identify the land himself, if he had time
to spare.

The Honorable Member for the North-
Western Provinces had further said
that, without a field survey, the Bill
would be useless, and that rights and
tenures in Bengali villages, were so
confused and complicated, that it was
next to impossible to ascertain and de-
fine them with precision. But some-
thing had been done to demarcate vil-.
lages and estates by the survey which
was now completed in most districts
of Bengal. Estates, where they were
interlaced after a fashion which had
been designated “ a diversified piece of
mosaic,” had been carefully marked off,
and if three or more estates were en-
twined in one village, their bounds were
known. If it weremeantthatno man
could enter a village, and by any enqui-
ry satisfy himself of the nature and
extent of each person’s holdings thereiu,
he (Mr. Seton-Karr) ventured to im-
pugn the correctness of this idea. Cer-
tainly, if Ryots combined to withhold
information, and to deny that which a
Zemindar or purchaser had a right to
know, the task would not be an easy
ona, Rut if the Ryots did present them-
selves, he maintained that not only the
rights, but the family history of each
Ryot, the extent of each field, and the
precise nature of the dependency on
each Zemindar, could be ascertained
with the most minute exactness. In
every village there were men who could
point out every field and its owner, and
he might suy that he had known this
within his own personal experience.
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He (Mr. Seton-Karr) would then say
that this law could be worked without
trusting to the dangerous agency of
the Police ; and that the Police could be
subsequently employed here just as well
as in identifying lands decreed by the
Civil Court or in a suit for possession.
He admitted theslaw to be intended
primarily for operation in the districts
of Jessore and Nuddea, and for the
relief of the European Planter-Zemin-
dars ; but he trusted he had shown that
it was open to all parties to use it, and
that it might be found advantageous
to those who, in other parts of India,
had engaged in Agricultural or Com-
mercial pursuits. He believed honest-
ly that the law could be warked to
the relief of the IEuropeans, with the
approval of the authorities, without
encroachment on the rights of the pea-
santry, and without prejudice to the
interests of the Zemindar ; and he ven-
tured to hope that the Council would
not oppose the second reading ®f an
enactment which might be safely en-
trusted to the keeping of the practical
officers into whose hands it would fall,
aud which might, in a reasonablo mea-
sure, contribute to the security of pro-
perty and to the peace of the districts.

The Motion was carried, and the
Bill read a second time.

CRIMINAL PROCEDURE.

Mg. HARINGTON moved that the
Bill  for simplifying the Procedure of
the Courts of Criminal Judicature not
established by Royal Charter” be read
a third time and passed. )

The Motion was carried, and the Bill
read a third time.

FLOGGING.

Mr. HARINGTON moved that the
Council resolve itself into a Committee
on the Bill  to provide for the pumsh':
ment of Flogging in certain CAses ;
and that the Committee be instructed
to consider the Bill in the a.mer.lded
form in which the Select Committee
had recommended it to be passed:

Sik BARTLE FRERE said, he
would put it to the Honorable Mem-
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ber for the North-Western Provinces,
whether there was any necessity for
pressing this Bill on to-day.

Mr. HARINGTON said that, seeing
that this Bill was intended to form part
of the Penal Code, he thought it was
desirable that, if it was to be passed at
all, it should be passed so as to come
into operation simultaneously with that
Code and with the Code of Criminal
Procedure, that was the 1st Jan. next.

The Motion was put and carried.

Section I provided as follows :—

“ Every male person who is convicted of an
offence mentioned in any of the following Sec-.
tions of The Indian Penal Code, may be sen-
tenced to the runishment of flogging, namely—

Intentionally giving Chaptergﬂ, Sections
or fabricating falso 193, 194, and 195;
evidence —giving  or also Section 211,if the
fabricating falsc evi- proceeding instituted
dence with intent to be for an offonce under

procure conviction of
a capital offence—giv-
ing or fabricating false
evidence with intent to
procare conviction of
an offence punishable
with trunsportation or
imprisonment—false
charge of an offence
with intent to injure.

Assaulting or using
Criminal force to &
woman, with intent to
outrage her modesty—
rape—unnatural  of-
fences.

Theft—theft in a
building, tent, or ves-
sel—theft by clerk or
servant of property in
possession of master—
theft after preparation
made for causing death
or hurt, in order to the
committing of the
theft—extortion by
threat of accusation of
an offence punishable
with death or transpor-
tation, &c.—putting
porsou in feal of accusa-
tion of offence, in order
to commit extortion

—robbery—attempt
to commit rohbery—
voluntarily causing hurt
in committing robbery,
—dishonestly receiving
stolen  property—dis-
honestly receiving pro-
perty stolen in the com-
mission of a dacoity—

habitually dcaling in

Section 377 of the said
Indian Penal Code, or
the offence fulsely
charged be such an
offence.

Chapter XVI, Sec-
tions 3854, 376, and
377.

Chapter XVII, Sec-
tions 379, 380, 381,
382, 388, 389, 392,
303, 394, 411, 412,
and 413; also Sec-
tions 454, and 457, if
the offence intended to
be committed be pun-
ishable with  flog-
ging under this Act.
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Stolen property—Ilurk-
ing house trespass or
house breaking in or-
der to the commisson
of anoffence punishable
with imprisonment—
lurking house tres-
ass or house breakin ;
y night in order to
the commission of an
offence punishable with
imprisonment. .
orgery—forgery o
a reoogtelrgf a C%?xrt of
Justice, or of a public
Register of Births,
Power of Attornoy,
&c.—forgery of a valu-
able sccurity or will—
‘forgery for the pur-
pose of cheating for<
gery for the purpose
of harming the repu-
tation of another.

Chapter X VIII, Sec-
tions 465, 466, 467,
468, and 469.

Sir CHARLES JACKSON said, it
was not his intention to renew the dis-
cussion which took place on the second
reading of this Bill, as he considered
that the principle was then established
that it was desirable, as a general rule,
to retain the punishment of flogging.

" But still he thought it remained for the
Council to lay down some principle in
accordance with which the punishment
of flogging was to be awarded to certain
offences and not to others. It would
he doing something to lay down as a
principle, that & man should be flogged
only for heinous offences, or for de-
grading offences, or if he were an old
offender. If the Section were confined
to the last two classes of offeuces, he
(Sir Charles Jackson) would not have
much objection to offer to the Bill at
this stage. But he must say that he
was at a loss to understand upon what
principle the particular offences specified
in the third part of the first Section
diad been selected. It appeared to him
that, if Honorable Members were to
write the names of all the offences
against property on slips of paper, and
put them into a hat, and then draw a
certain number of them out at random,
the selection would be just as consistent
with principle, a8 the offences actually
selected and now forming the third part
of the first Section of the Bill. It was
difficult to suppose upon what principle
theft and lurking should be punished

LEGISLATIVE COUNCIL.

" Bill. 1044

with flogging, and extortion and Cri-
minal breaches of trust should mnot be
visited with that punishment.  Sir
Charles Jackson here read the descrip-
tion of the offences recited in the margin
of the third part of the Section (theft,
&c.), and remarked that a man might
commit a breach of trust, which was a
much more serious offence than those
which he had just read, and ruin
a whole family, and yet he was to be
exempt from the punishment of flog-
ging. As he said before, he saw no
principle in the Section, and he should
therefore move in the first place, to
omit * 379, 380. 381” which related
respectively to theft—theft in a build-
ing, tent, or vessel,—and theft by a
clerk or servant of property in the
possession of his master.

Mgr. HARINGTON said, the Honor-
able and learned Judge having, in de-
ference to the decision come to on the
Motion for the second reading of this
Bill, ®onceded the point that flogging
was to be one of the punishments
which might be awarded under the
Indian Penal Code, it was unnecessary
for him to trouble the Committee with
any remarks in support of the principle
of the Bill. But he considered he had
cause to complain of the manner in
which the Honorable and learned
Judge had spoken of the labors of the
Select Committee on the Bill. The
remarks of the Honorable and learned
Judge were any thing but complimen-
tary to the Select Committee, and he
(Mr. Harington) thought that they
were not deserved. The Honorable
and learned Judge seemed to think
that the offences, for which it was pro-
posed that corporal punishment might
be awarded, had been selected very
much at random ; that they had been
drawn as it were by lot. He could
assure the Honorable and learned
Judge that the Select Committee had
most anxiously considered every one of
the offences included in the Bill before
it was so included. The Select Com-
mittee might have erred in their selec-
tion ; it was posgible they had done so ;
but it certainly was not from any want
of consideration. He repeated that the
selection of the offences for which it
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was thought that corporal punishment
might be properly awarded, had been
the subject of much discussion and
anxious consideration at the Meetings
of the Select Committee on the Bill.
The Honorable and learned Judge
would strike out the crime of theft
from the Bill ; but it appeared to him
(Mr. Harington) that this was one of
the offences which ought especially to
be retained. In many cases in this
country theft might be more properly
and indeed more mercifully punished
with corporal punishment than with
any other penalty. The Honorable
and learned Judge had expressed him-
self as‘if he thought that, on a convic-
tion of the offences, included in the
Bill, corporal punishment must neces-
sarily be awarded ; but this was not
the case. The character of the Bill
was permissive, not imperative. Had
it been otherwise, he (Mr. Harington)
should have had some hesitation in
supporting the Bill. The Bill left it
discretionary with the Court which
convicted a person who was found
guilty of an offence for which corporal
punishment might be awarded, to inflict
the penalty or not as it might think pro-
per. This was what was done in the
Presidency Police Act passed only last
year. Under that Act any person in a
Presidency Town convicted of theft
might be flogged. The Act did not
say that he should be flogged, but
that he might be flogged, and they had
no reason to suppose that the dis-
cretionary power thus given had been
abused. In determining whether an
accused person guilty of an .oﬁ'ence,
punishable with corporal punishment,
should be flogged, the Court or Magis-
trate would necessarily take into con-
sideration many circumstances which
could not be put into the law. The
position in life of the offender would
no doubt often be one of those circum-
stances. As a case in point, he would
refer to what took place on the trial
some years ago of Pate for striking the
Queen. Pate who had been an officer
in the Army, was liable to be flogged
for the offence committed by. him. But
Baron Alderson, who tried t!le case,
remittted the corporal punishment,
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because he did not consider the accused
a fitting object for that punishment.
He should vote against the Honorable
and learned Judge’s Motion.

Mg. FORBES said that, in all such
cases, we must have some regard to the
existing law and oughtnot to be led into
utterly i:noring it when we had not
only no evidence whatever that the law
had operated injuriously, but had the
best reason for believing that the re-
verse had been the case. Now in the
Presidency of Madras the crime of
theft had been punished with flogging
for the last fifty years, and we had the
assent to the retention of the law, as
it stood, which the silence of the Go-
vernment and all the authorities of
Madras regarding the Bill must be sup-
posed to have given. He (Mr. Forbes)
was very confident that there were no
Executive Officers in the Province—
and they were those who after all were
best able to form opinions on such ques-
tions as the present—who would will-
ingly consent to any modification of the
present punishment for theft; and as
his own opinion quite coincided with
what he believed was the general opi-
nion of the Presidency with which he
was more immediately connected, he
should, to the utmost, oppose the Mo-
tion of the Honorable and learned
Judge, to take away the punishment
which the present law prescribed.

Me. . ERSKINE said, he believed
the question now related solely to the
crime of theft, and the suitableness
of flogging as & punishment for that
crime. At the same time, since his
Honorable and learued friend had re-
ferred in a marked manner to what
he described as a singular want of me-
thod in the selection of offences to be
made punishable with flogging under
this Bill, and since his Honorable and
learned friend had likewise drawn at-
tention, some days ago, to what he
regarded as a want of proper res-
pect on his (Mr. Erskino’s) part for
the authority of English law, he
could not help noticing that the Ho-
norable and learned Vice-President,
on the occasion of the second read-
ing of this Bill, had stated that all the
offences for which the punishment of
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flogging was proposed by this Section
were already punishable in that way
according to English law, That state-
ment would, he was sure, have due
weight with the Honorable and learned
Judge. Then with regard to theft in
partitular, he must again remind the
Honorable and learned Judge that, just
before this Bill was read a second
time, the Council had passed an Act
which allowed flogging to be awarded
in cages of theft in the Presidency
Towns. That punishment had been
prescribed for that offence in the Mu-
nicipal Acts some years ago, and the
provision had very recently been re-
enacted without opposition. Again,
it had been objected that there seemed
to be no reason why flogging should be
adjudged for minor thefts when ‘some
more aggravated kinds of robbery were
not made punishable in that way. But
in this respect the Bill had been fram-
ed on what commended itgelf to him as
asound principle. It did not seem to
be expedient that crimes calling for
sentences of transportation or of impri-
sonment for long periods, should subject
the offender to corporal punishment.
When an offender was to be in the
power of Government for such a length
of time as admitted of a reasonable
prospect of reformatory treatment be-
ing brought to bear on his character
with effect, it would surely be inex-
pedient to commence’that treatment by
an infliction of this kind. Morcover,
common thefts were often committed
by very young persons, and by persons
*belonging to wandering or wild tribes,
and even by professional thieves. For
all of them flogging might be a
more appropriate punishment than
imprisonment in this country. These,
he thought, were reasons for maintain-
ing the present luw to the exteul pro-
posed by the Bill. It had been approv-
ed by the Bombay Government ; and,
for his own part, he thought it his
duty to vppouse the Motion of the Ho-
norable and learned Judge.

Mr. SETON-KARR said that, with-
out pledging himself to vote one way
or the other in regard to all the classes
of offences which the Honorable and
learned Judge proposed to except, he

Mr. Erskine
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thought that the case of theft was one
to which the punishmenf of flogging pe-
culiarly applied. Wehad had a law for
flogging since 1844 in this country, and
had found it very useful in the cases of
young offenders. Certainly, the posi-
tion in society of offenders should also
be taken into consideration, but theft
was usually committed by persons of a
class not generally entitled to any ten-
derness on this account. Therefore, he
should vote for the retention of this
kind of punishment in cases of theft,
and certainly in cases of forgery and
perjury.

Stk CHARLES JACKSON said,
he had only a few words to say in
reply to what had fallen. Honorable
Members first resorted to an argument
ad hominem. They pointed out that
there was an English Act passed in
the reign of George IV, which gave the
Supreme Court the power of inflicting
corporal punishment for many such
offences as these ; and that, therefore,
the punishment must be an appropriate
punishment for such offences. He did
not appreciate the logic of such an
argument, but he begged emphatically
to state that that was a law which
every Judge of the Court within
his recollection had declined to act
upon. It might in fact be called an
obsolete enactment. The next argu-
ment was that an Act was passed by
this Council, a year or two ago, for the
regulation of the Police in the Presi-
dency Towns, which allowed of corpo-
ral punishment in cases of theft. He
must say that he had no recollection
of such a Clause in that Bill, and he
was sure that his attention could not
have been called to it. He was a
Member of the Council at the time ;
and had he been aware of it, he should
have opposed it. But the question
was, whether the Council should pass
a Bill with such a Clause as this as a
precious pendant to the great Penal
Code they had enacted. What he had
enid was this—and if the Honorable
Gentlemen had answered it, it would
have been something more to the pur-
pose than what they had said. He
had argued—and in doing so, he could
assure the Council that he meant no



1049 Flogging

personal disrespect to the Select Com-
mittee—that if the offences had been
written on slips of paper and put into
a hat, and then drawn out at random,
the selection of offences to be punished
would have been just as consistent with
principle as the selection which formed
part of the Section as it now stood.
He had put as an example the case
of extortion, as it was a much more
serious offence than some of those men-
tioned, and if Honorable Members had
explained why and on what principle
this crime was omitted from the Clause,
and theft included in it, he should have
been glad to hear them.

Mgr. HARINGTON remarked that
extortion was included in the Bill.

Sir CHARLES JACKSON—No,
simple extortion was not included ; and
why that should be so, if theft was to
be punished with flogging, he was at
a loss to understand. The Honorable
Gentlemen, in speaking on this ques-
tion, had made admissions which
involved the general principle as to the
propriety of flogging as a punishment,
for they said that they would never
allow it to be given in every case,
and that the condition in life of the
offender would be taken into con-
sideration. He (Sir Charles Jackson)
thought that these admissions laid bare
a very weak point in their case. Ifflog-
ging was not to be resorted to gene-
rally, the question whether it should
be inflicted would bein practice often
decided by very young and incompe-
tent officers ; and if the position of the
parties was to be considered, then this
law, in addition to its other defects,
was one of that very objectionable class
which was administered in one way for
the rich and ip another for the poor.

Mr. FORBES said, he merely wish-
ed to say a few words with reference
to the observation of the Honorable
and learned Judge as to the Clause in
the Presidency Towns Police Bill,
which continued and extended the
punishment of flogging, mnot ham_ng
attracted his attention or the attention
of the Council. The Bill was before
the Council for several months, sod
although it finally fell into his (Mr.
Forbes’) .hands, it was introduced 8o
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far back a8 when Mr. Currie was in the
Council. He (Mr. Forbes) would also
call to the recollection of the Com-
mittee that Sir Mordaunt Wells, who
was temporarily & Member of this
Council during the absence of the
Honorable and learned Judge (Sir
Charles Jackson), was & Member of
the Select Committee on the Police
Bill, and signed the Report, so that it
could hardly be said that the Bill at-
tracted no attention from the Council.

Sir CHARLES JACKSON-—That
accounts for my not having known
about it.

MRr. FORBES said that, although
Sir Mordaunt Wells was a Member of
the Select Committee, yet the Honor-
able and learned Judge (Sir Charles
Jackson) had resumed his seat in this
Council when the Bill passed through
a Committee of the whole Council, and
had been read a third time and passed.

Sm CHARLES JACKSON replied,
he could only say, as he had said be-
fore, that the Clause in question had
not attracted his attention, nor did he
believe any debate took place on it, or
elso he should certainly have opposed it.

Sik BARTLE FRERE said, he
should say & few words to justify the
vote he was about to give, especially
as regarded the principle on which the
selection of offences included in the
Bill had been made. To the classes of
offences to which the Honorable and
learned Judge proposed to confine the
punishment of flogging, namoly heinous
offences. degrading offences, and habi-
tual offences, he (Sir Bartle Frere)
would add another, namely offences
committed by persons for whom there
was no other appropriate punishment
provided in the Code. Now that, it
geemed to him, would include theft
committed by persons who had no pro-
perty, and from whom you could not
therefore recover a fine, or to whom,
from their habits of life, ordinary im-
prisonment was really no punishment
at all, such as common rogues or
vagabonds ; or again persons whom you
could not punish with imprisonment
without inflicting & greater amount of
suffering than was intended by the
mere privation of liberty. Tt was quite
70
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triue that the lower classes of offenders
in large towns and civilized communi-
ties might be imprisoned with little
injury to their health. But if you
went into any part of the country
where wild tribes were to be found,
you would find large classes who posi-
tively could not be imprisoned for
three - months without very serious
injury to their health and without the
risk of endangering their lives. Now
he would not refer to the case of the
Andamans, though we all knew that
you could not make an inhabitant - of
the Andamans live in ahouse and wear
clothes, without risk of killing him. It
might be said that that was an extreme
cnse, and one for which we were not
required to legislate. But there were
jungly tribes in great numbers and
in all parts -of India, for whom you
were required to legislate, and who
could not be put into a Jail for any
long period without serious risk of
causing their death. This assertion
-was not lightly mnde, and he would
. cite but one cnse in point. In the
town of Tannah, which was little
more than twenty miles from Bom-
buy, there was a Juil which was
under the close supervision of officers
of Government, and in it were fre-
quently confined large numbers of the
wild tribes from the Concan, the dis-
trict nenrest to Bombay. At the time
he spoke of, the officer in medical
churge of the Jail, Dr. Costello, a very
able medical officer and most benevo-
lent and excellent man, told him (Sir
Bartle Frere) that he found it a diffi-
cult matter to keep some of these wild
juugly tribes in imprisonment alive
for evensix months in succession. With
the utmost care and atteution to their
diet and with every indulgence, they
were apt suddenly to droop, sicken, and
die. Now he would ask if that was a
case in which the punishment of flog-
ging would be an inhuman punishment ?
Was not the punishment cf imprison-
ment, which was in fact & sentence of
death to such poor creatures, far more
inhuman? These were not isolated or
doubtful facts. They were well as-
certained by able scientific officers,
aud were true of all the wilder tribes,

Sir Bartle Frere
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amounting to many millions, in all
ports of India. It was in this point
of view that it appeared to him that,
when the Council was enacting a Code
of laws for all India, it was necessary
to provide a punishment which, how-
ever inapplicable it might be to the
civilized portion of .the inhabitants,
was & far more. merciful punishment
than imprisonment to the less civilized
classes ; and he would put it to the
Honorable and learned Judge whether
he believed there was any serious
danger of such a provision being abused.
In such cases you must leave some-.
thing to the judgment and discretion
of your officers. He would ask the
Honorable and learned Judge whether
any bad consequences had resulted

“from the enactment in England of the

lnw which still stood in the Statute
Book—not an old law but one enacted
within the memory of every Member
there present, the Act of Geo. IV. He
claimed the Honorable and learned
Judge’s. experience of that Act as an
argument in favor of the Bill before
them, as showing that, where the means
existed for punishing theft with impri-
sonment in proper Jails and by other
means, the Judges need not and did not
resort to flogging. Viewing the punish-
ment in this light as a necessary evil—
as a punishment for which the only
substitute would be in many cases far
more severe than was intended—he was
compelled to vote against the amendment
of the Honorable and learned Judge.
Sik CHARLES JACKSON eaid,
he had spoken in reply just now, be-
cause he thought all Honorable Mem-
bers who wished to speak had then
addressed the Committee. He should
now say but one word in reply with
respect to what had fallen from the
Honorable Chairman, who had contend-
ed that flogging was a more merciful
punishment for persons belonging to
certain wild tribes than imprisonment.
If the Honorable Chairman put the
case of those wild tribes as an excep-
tional one, justifying their punishment
by flogging rather than impriscnment,
he (Sir Charles Jackson) was quite
willing to defer to his reasoning. But -
if the Honorable Chairman - carried his
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argument farther and said that, because
flogging was best suited for Criminals
belonging to such wild tribes, it ought
therefore to be applied to all classes in
Indis, he was unable to appreciate the
logical sequence of such an argument,
and must decline to accept it as one
that should govern the question before
them,

The question being put, the Council
divided as follows ;:—

Aye 1.

Noes 6.
Sir Charles Jackson. '

Mr. Seton-Karr,
M. Erskine.

Mr. Forbes.

Mr. Harington.
Sir Robert Napier.
' The Chairman.

So the Motion was negatived.

St CHARLES JACKSON then
moved the omission of ¢ 392, 393” (rob-
bery and attempt to commit robbery),
of “ 411, 412” (dishonestly receiv-
ing stolen property and dishonestly re-
ceiving property in the commission of
a dacoity), and of the words “also Sec-
tions 454 and 457 (lurking house-tres-
passes or house-breaking in order to the
commission of an offence punishable
with imprisonment, and lurking house-
trespass or house-breaking after pre-

. paration made for causing hurt to any
person) if the offence intended to be
committed be punishable with flogging
under this Act.”

The Motion was put, and negatived.

Stk CHARLES JACKSON then
moved the introduction of the follow-

ing words :—

«No person shall be sentenced to the
punishment of flogging in Section 379, 380,
381, 392, 393, 411, 412, 454, or 457, unleg.! it
is proved that he has been previously convicted

of a Criminal offence.” .

Mg. HARINGTON snid, he ‘coul.d
not agree to this proposition, which, if
adopted, would defeat two of the most
important objects contemplated in the
introduction of the Bill, namely, to
keep persons offending against the law
for the first time from the contamination
invariably attendant upon imprisonment
in & Criminal Jail andto prevent the
crowding of the Jails. There was
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little hope of reformation after a man
hafl passed any time in a Criminal
Jail. He generally came out a worse
character than he went in, and there
would be iittle advantage in flogging
him for a second offence ; whereas if
he were flogged for a first offence and
allowed to return to his home without
being subjected to the contamination of
a Criminal Jail, there was hope that he
might reform and become a useful
member of the community.

Mg. FORBES said, he should take
two exceptions to the amendment of
the Honorable and learned Judge.
One referred to a point just mentioned
by the Honorable Chairman, and he
ought perhaps to apologize for trespass-
ing upon the Honorable Gentleman’s
domain. If the wandering hill tribes
to whom, as just now forcibly shown by
the Honorable Chairman, confinement
in a prison was tantamount to death,
wore to be subjected to corporal punish-
ment only on a second or third offence,
it was evidenct that their death during
their incarceration for their first offence
would leave it a matter of very little
moment what punishment was pre-
scribed for their second offence. Were
the view of the Honorable and learned
Judge adopted, the whole benefit an-
ticipated from subjecting these tribes
to corporal punishment instead of to
imprisonment would be frustrated, and
they would die during the period of their
imprisonment for their first offence.
But independently of that, it was
universally admitted that the great
object of all punishments was the re-

ression of crime; and if it were
found that the punishment of flogging
hed a greater deterrent effect than any
other punishment, and that those who
had once been subjected to it were
very reldom indeed subjected to it
again, it Was clear that it was the best

unishment to award for a first offence,
for there would then be little occasion
to punish for & second, snd the end
of all punishment, namely the repres-
sion of crime, would have been attain-
ed. This point was referred to in the
papers which had como up from Qude.

Mr. Forbes here read from thoso
papers showing that, in the Lucknow
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Division, while 2,050 persons were
flogged once, only 65 were flogged on
a second conviction—that, »in the
Baraitch Division, while 987 were
flogged once, ten only were flogged a
second time—that, in the Khyrabad
Division, where 815 were flogged once,
only one solitary criminal was flogged
twice—and that, in the Baiswara Divi-
sion, 755 were flozged once, and seven
a second time.
statistics showed the good effect of
flogging in preventing second and sub-
‘sequent offences, aud that it was there-
fore o much more merciful, wise, and
safe punishment than having recourse
to imprisonment and all its contami-
nating influences.
Sk CHALES JACKSON said that,
if he  believed, with the Honorable
Member for the North-Western Pro-
vinces and the Honorable Member for
Madras, that flogging was the greatest
possible deterrent of crime, or that an
offender would thereby be reformed,
he should yield to the force of the
, vrgument of those Honorable Gen-
\tlemen, But he thought that was
not the fact. In the case of children it
might be so, but not in the case of
grown men. Then, again, as to the
hill tribes, he should not be sur-
prized if their peculiar case was not
brought forward in connection with
every Section. But, as he had already
observed, he had no objection to pass
any Clause which would provide for
the flogging of the members of those
tribes as an exceptional case. Then,
ngain, as to the statistics of the Hono-
rable Member for Madras, he (Sir
Charles Jackson) must say that nothing
could so easily be made so inaccurate
as figures. He should like to know
what period of time was covered by
those returns. If only one year, the
number of persons flogged n second time
was large. The returns could not
cover any long period, he was certain ;
for the introduction of the present
Jjudicial system in OQude was very re-
cent. In the absence of these parti-
culars, and unless they were informed
of the principle on which they were
prepared, he must eny that those statis-
tics were not to be relied on.

Mpr. Forbes
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The question being put, the Council
divided as follows :—

Aye 1.

Noes. 6
Sir Charles Jackson.

Mr. Seton-Karr.

, | Mr. Erskine,
Mr. Forbes.
Mr. Harington. -
Sir Robert Napier.
The Chairman.

So the Motion was negatived, and
the Section was then passed,
Section II provided as follows :—

“ The punishment of flogging shall form no
part of the sentence passed on any offender of
such an age or in such a state of health that the
punishment is likely to cause a kind of suffering
not ordinarily intended by a sentence of flog-
ging, or any person senteuced to death, or trans-
portation, or imprisonment for & period exceed-
ing five years.”

Stk CHARLES JACKSON said, he
did notwunderstand this Section. The
language was apparently intended to
be very delicate. He must say he
could not gather what was intended by
the words “ likely to cause a kind of
suffering not ordinarily intended by a
sentence of flogging.” He thought
that o great deal of torture was ordi-
narily intended by a sentence of flog-
ging. Then, again, the latter part of-
the Section was open to objection, for by
Section I it was provided that a person
committing rape or an unnatural offence
should be flogged, whereas by this
Section the Judge could not sentence
the offender to be flogged if he were
already sentenced to transportation or
imprisonment exceeding five years.
Now in every case & man committing
such an offence would be transported
or get imprisoned for five years ; and
the Clause, as it stood, was tantamount
to ssying that the punishment of flog-
ging was not to be inflicted in those
cases in which all were agreed that
flogging would be the most appropriate
punishment, namely degrading offences.
Lastly, this Section was not consistent
with Section V which provided that
the sentence of flogging might be in
addition to any sentence which the

Court was authorized by the Penal
Code to award,
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Mk, ER:SKINE said, in regard to
the first point, that words very similar
to those to which the Honorable and
learned Judge had taken exception,
formed part, and had long formed part,
of the Bombay Code. The meaning
was that, if a person were suffering from
disease—to put an extreme case for in-
stance, ifhe were afflicted with leprosy—
it was not intended that he should be
liable to be flogged. He (Mr. Ers-
kine) did not know that there was in
the words any more mysterious mean-
ing than that. As to the limitation of
the terms of imprisonment in combina-
tion with whichflogging might beaward-
ed, he had already explained the reason
which suggested that limitation, and
which appeared to him to be a sufficient
reason. In ordinary sentences it was
desirable, when flogging was award-
able, to use it as a substitute for im-
prisonment—or in order to subject any
offender whom it was deemed inex-
pedient to imprison for a length of
time, to the shortest possible term of
confinement. When, however, the of-
fence was so heinous as to call for a
lengthened term of imprisonment, there
should generally be a prospect of re-
formatory sagencies being brought
effectively to bear upon the offender ;
and it was important that his penal
treatment should not begin with the
infliction of corporal punishment.

Mzg. SETON-KARR confessed that
he shared the doubts of the Honorable
and learned Judge as to the precise
meaning of the words alluded to, and
he would prefer to see words introduced,
showing that the state of health and
ability to bear punishment were the
points to be considered. o

After some further discussion In
which Sir Robert Napier took part, the
words “ who by reason of his youth or
age is unfit for such punishment, or who
is in such a state of health as to be un-
able to bear such punishment” were sub-
stituted for the words ¢ of such an age,
or in such a state of health that the
punishment is likely to couse & kind of
suffering not ordinarily intended by 8
sentence of flogging,” on the M“'m’
of Mr. Seton-Karr ; and the Section, a8

amended, was then passed.
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Section IIT provided as follows :—

“The punishment of flopging under thi
Act shall E: inflicted with :gg:ui, and nhall'l
ng:e;weed;hi stripes. In tho case of an
offender under the age of sixteen
stripes shall not exceed ten.” taen years, the

S CHARLES JACKSON said, he
objected to this Section on several
grounds.  First, he objected to the
word “ratan” as being vague. The
species of ratan and its length should
be mentioned. The Honorable Mem-
ber for the North-Western Provinces
might laugh; but he (Sir Charles
Jackson) would read a letter from one
of the Magistrates in the North-
Western Provinces, and the Honorable
Member would see that flogging was no
laughing matter. The following was
the description given in the letter as to
the manner in which the punishment
was inflicted :—

.

“In the IAlgishtivo Council, most of the
Members are, .I believe, ignorant of what the
punishment they are about to authorize may,
and, I fear not unfrequently, really does be-
come.

In districts where flogging is a favorite

gnnilhmen_t, you

* « Clashees,” as they find a couple of spe-
are called, selected because cially powerful and
the practice of wielding thoroughly trained
huge mallets endues them tent-pitchers® in-
with great strength in the vested with the of-
arms. fice of floggers. The

man who is to be
punished is stript and tied up to the triangle ;
one of the * clashees,” also stript to his waist,
(which is firmly cinctured) steps out, armed
with a rattan about 5§ feet long, he takes two
paces to the left of the triangle, measnres the
distance, so that the end of his weapon will
exactly fall across the offender’s body, makes &
slight scratch on the ground with one foot to
guide his after movements, steps back two
paces further, firmly grasps in both hands the
rattan, and then, swinging it round his head,
and bounding forwari to the line, delivers with
the whole strength of his arm and thc whole
weight of his y, a blow that screeches
through the air like a rifle bullet. An instant
after there isa long vash on the body almost
like a sword wonnd, from which the blood
streams before the sccond blow descends.

The first “ clashee” givu five such stripes, and
the second then steps forward, to be again suc-
ceeded after five more stripes by the first, and
e0 on till the torture, which I should say lasted
fully a quarter of an hour, is concluded. The
first twenty stripes are usmally laid. about an
inch apart and just paralicl to each other, and
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the last ten are crossed over these. Strong
man habitually fuint -at the second or third
crossed .stroke, and men have died, during the
disturbances, from the effects of fifty well
administered stripes.”

He (Sir Charles Jackson) therefore
thought it was not an unimportant
matter to define the length of the ratan.
He should say that a four feet ratan
ws quite long enough for the purpose.
It would amount to a cutting and wound-

ing if a longer ratan were used. Then"

again, was the punishment to be inflict-
ed on the bare back or on the buttocks ?
If inflicted on the bare back in the
manrcer described by the Magistrate
whose letter he had just read, it was
likely to injure the muscles. If inflic-
ted on the buttocks, it would not do so
much harm, but would be considered
more degrading. He would now, how-
ever, move the insertion after the word
¢ ratan,” of the words * which shall
not be of greater length ghan four feet,
and the number of stripes shall not ex-
ceed thirty which shall be inflicted by
one and the same man.”

Sik BARTLE FRERE said, he
would merely remark, with reference
to what had fallen from the Honorable
and learned Judge, that in the whole
course of his experience he had never
seen or heard of a judicial flogging
having been administered in ‘the mode
described in the letter which had
just been read. In Bombay the law
provided that—

“ The punishment of flogging shall be in-
flicted on the bare back with a ratan or such

other instrument as may be authorized by
the Sudder Fouzdarry Adawlut. No culprit
shall suffer more than twenty-five stripes at
one time or shall he sentenced to more than a
hundred in ono judgment.”

As far as he recollected. it had been
usual to inflict flogging with a cat-o’-
nine tails. He believed it was barely
possible that any marks could remain
after a fow weeks, and he was: quite
certain that no serious injury of the
nature described by the Houworable and
learned Judge, could ensue. He thought
it would be very much better to insert
the words * with such an instrument
and in such a manuer as shall bo pre-
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geribed by the local Government’ in
substitution ¢ for the words with.a
ratan and shall not exceed thirty
stripes.” He should even object to the
four feet ratan. :

" 8ir CHARLES JACKSON said,
this showed what a difficult punish-
ment flogging was to. deal with. He
was sure the Honorable Chairman and
no Member of the Council would . per-
mit & man to be flogged in the way
described. But, if there was a Ma-
gistrate who had a liking for flog-
ging, he could make it a dangerous
means of torture. It was most un-
equal in its operation both as regards
the Magistrate who ordered, the man
who flogged, and the criminal who
suffered.

Mr. HARINGTON said, he might
have smiled before he heard the letter
which had just been read to them by
the Honorable and learned Judge ; but
he certainly felt no inclination to smile
after hearing that letter. He had lis-
tened to the letter with great pain.

It was difficult to imagine any thing

more inhuman, more cruel, or more im-
proper than the mode of administering
corporal punishment therein described.
He could not have supposed that such
o practice anywhere existed. He be-
lieved that the writer of the letter was
not now in the country ; but he had
no doubt that the attention of the Ho-
norable the Lieutenant-Governor for
the North-Western Provinces would be
attracted to the contents of this letter
which would appear in the speech of
the Honorable and learned Judge in
the report of to-day’s proceedings, and
that His Honor would institute an im-
mediate enquiry and take steps to put
a stop to such a mode of administering
corporal punishment wherever it was
found to be followed under his Govern-
ment.

Sik CHARLES JACKSON here
interrupted’ the speaker and said the
letter did not state that the mode of
flogging. which it described was go-
neral,

Mr. HARINGTON resumed, he did
not understand the writer to say that
the practice was general, but he pre-
sumed that in the description given
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by him, the writer was not drawing a
picture from his own imagination, but
was relnting what he knew to have
occurred, and he must repeat his con-
viction that His Honor the Lieute-
nant-Governor of the North-Western
Provinces, on his attention being drawn
to to-day’s debate, would institute an
enquiry and take proper steps in the
matter. The Honorable and learped
Judge had done him no more than
justice, and he was sure he might say
the same of every other Honorable
Member present, when he declared his
belief that they would never allow
such a mode of administering corporal
punishment to be adopted. When he
brought in this Bill, he had stated that,
during the whole course of his judicial
gervice, he had no recollection of ever
having awarded corporal punishment,
and he would now repeat that state-
ment. As a matter of duty, he had
attended when corporal punishment
was inflicted upon Soldiers, and in order
to support the Captain of o Vessel in
which he was a passenger he had been
present when Sailors had been flogged,
and he could truly say that it was a
most painful sight. Indeed it was pain-
ful to witness any person undergoing
punishment of any kind. The smile
which had been noticed by the Honor-
able and learned Judge, had been pro-
duced in consequence of its sceming
to him strange that the Honorable and
learned Judge should consider it neces-
gary to legislate in this Bill upon
a point which had never been made
the subject of legislation pefore,
namely, as to the length or circum-
ference of the ratan or other weapon
which might be used for corporal pun-
ishment. Hitherto this had always
been left to the Executive Government
and it had been so left in the Police
Act of last year to which he must aguin
refer. But after the letter which had
been read to them to-day, he could only
say that, if the Honorable and learned
Judge considered it advisable to fix by
law the length and circumference of
the ratan which might be used for the
infliction of corporal punishment under
this Bill, he (Mr. Harington) should
most certainly not oppose any Motion
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that the Honorable and learned Judge
might make for that purpose.

Mr. SETON-KARR eaid that he
hgd never witnessed or heard of flog-
ging applied with such scientific barba-
rity, as he must term it, as described in
the letter of the Honorable and learn-
ed Judge’s up-country correspondent.
He had however known of Magis-
trates who, more habitually than
others, resorted to this mode of punish-
ment, and who picked out strong limbed
men for this duty, and instructed
them to apply the cane with un-
usual firmness and skill. He certain-
ly thought that, in this law, the Council
should endeavor to define the mode of
punishment, the number of stripes, and
the length and kind of the weapon.
He (Mr. Seton-Karr) had also seen
scars left by flogging which had been
inflicted yenrs or months previously,
and which seemed likely to last during
life-time. He (Mr. Seton-Karr) pre-
ferred the ratan for Bengal as indige-
lpnous, and familiar to Magistrates and
to the native officinls.

Sit BARTLE FRERE said, he
must repeat that he should object even
to the definition of the Honorable and
learned Judge. He should very much
prefer to insert the words “ with such
an instrument and in such & manner a8
shall be prescribed by the local Go-
vernment.”

Mr. FORBES said that, as this Bill
was to form part of the Penal Code for
all India, it wns necessary that some
uniform rule should be prescribed by
law. If the matter were to be left to
the local Governments, they might pas
different orders upon it, and unifor-
mity of punishment for ench particular
crime would be at an end. In the Ma-
dras Presidency a cat-o’-nine-tails was
used. They were issued from the
Arsenal, and were all slike ; and
when & cat was worn out, it was
re urned and & new one issued in its
tedd.  CHARLES JACKSON ssid
that 8 cat-o’-nine-tails was an awful
It depended on the ]mow-
ledge of the person who used it. If
the instrument uscd, in any way re-
gembled a cat used in the Royal Navy,

weapon.




1063 Fl.gging

thirty strokes would be an awful pun-
ishment ; and if the flogger with any
cat-o’-nine-tails divided the tails be-
tween each stroke, the punishment
inflicted with it would be very severe.

After some further discussion, Sir
Bartlé Frere’s amendment was put, and
the Council divided :—

Ayes 3. Noes 4.
Mr. Erskine. Mr. Seton-Karr.
Sir Robert Napier. | Sir Charles Jackson.
The Chairman. Mr. Forbes.

Mr. Harington.

So the Motion was negatived.

SiR-BARTLE FRERE then moved,
that the words ¢ shall be inflicted
with a cat-o’-nine-tails” be subatituted
for “ ghall be inflicted with a ratan.”

The question being put, the Council
divided :—

Ayes 3. Noes 4.
. Mr. Erskine. Mr. Seton-Karr.
Sir Robert Napier. | Sir Charles Jackson.
The Chairman. Mr. Forbes.
Mr. Harington.

So the Motion was negatived.

Stk CHARLES JACKSON’S
amendment was then put that the
words “ snd shall not exceed thirty
stripes’” be omitted, and the following
words substituted for them :—

“ which shall not be of greater length than
four feet or ot greator circumforence than three-
fourths of an inch, and the number of stripes
shall not exceed thirty which shall be inflicted
by one and the same man.”

Agreed to.

Sir CHARLES JACKSON said
that the Bill, as it now stood, did not
provide whether the punishment was
to be inflicted on the bare back or on
the buttocks. Unless this was pre-
scribed, a cause of action might lie in
the Supreme Court if the punishment
was administered in either one way or
the other. :

Sik BARTLE FRERE then moved
that the words “ on the bare back” be
inserted after the words * shall be in-
flicted.”

Mgr. SETON-KARR said, he would
leave it to the discretion of the Magis-

Sir Charles Jackson
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trate, whether it should be on the bare
back or on the breach. He should
move by way of amendment that the
words * or on the buttocks” be added
to the words proposed by the Honor-
able Chairman.

Mr. SETON-KARR’S amendment
being put, the Council divided as fol-
lows :— .

Ayes 3. Noes 4.
Mr, Seton-Karr. Sir Charles Jackson.
Mr. Forbes. Mr. Erskine.

Mr. Harington. Sir Robert Napier.

The Chairman,

So the amendment was negatived.

Sir BARTLE FRERE'S Motion
was then put and carried, and the Sec-
tion as amended passed.

Section VII provided as follows :—

“ Tt the sentence of flogging is passed by a
Supreme Court, it shall be executed in the pre-
sence of the Sheriff or of some other person ap-
pointed by such Court. If the sentence is pass-
ed by any other Court, it shall be executed in
the presence of a Justice of the Peace, or an
officer exercising any of the powers of a Ma-~
gistrate. '

Sir CHARLES JACKSON moved
that the above Section, amended as
follows, be transposed so as to follow
Section ITI :— ‘ 0

* The punishment of flogging shall always
be inflicted in the presence of a Medical Officer
where the services of such an Officer are avail-
able. If the sentence of flogzing is passed by
a Supreme Court, and the pr'soner is an inmate
of the House of Correction, the sentence shall
be executed in the presence of the Superinten-
dent or Deputy Superintendent of Police ; and
if the prisoner be an inmate of the Great Jail,
it shall be executed in the prosence of the
Sheriff, Under-Sheriff or of some other person
appointed by such Court,” &c.

Agreed to.
Section IV provided as follows :—

“ A sentence of flogging under this Act may
be passed by any Officer exercising the powers
of a Magistrate, or by any Officer having the
powers of punishment which are given by any
law for the time being in force to an Officer
exercising the powers of a Magistrate, or by
any Officer specially. empowercd by the Go-

vernment. No sentence of flogging shall be
executed by instalments,” -
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S1e CHARLES JACKSON moved
the substitution of the words  not
inferior to a Subordinate Magistrate of
the 1st Class” for the words “ having
the powers of punishment which are
given by any law for the time being
in force to an Officer exercising the
powers of & Magistrate or by any
Officer.” :

Agreed to.

The words “ No sentence of flogging
shall be executed by instalments” at the
end of the above Section were (on the
Motion of Sir Charles Jackson) trans-
posed so as to stand at the end of Sec-
tion IIL.

Section V was passed after an
amendment, and the Clerk of the
Council was authorized to strike out
the word ¢ said” wherever it occurred
before the words “ Indian Penal Code.”

Section VI provided as follows :—

“ In cases in which the punishment of flog-
ging is awarded in addition to the punishment
of imprisonment, the flogging shall not be in-
flicted till two months from the date of the
sentence, if the sentence is open to revision b
a Superior Court, unless the sentence sha 1
have been sooner confirmed, or an appeal from
it shall have been sooncr rejected.”

After some discussion, amendments
were carried which made the Section

run as follows :—

4 In cases in which the punishment of flog-
ging is awarded in addition to the punishment
of imprisonment, the flogging shall not be
inflicted if an appeal is preferred within fiftcen
days from the date of the sentence or uptll two
months from such date, if the sentence 18 open
to revision by a Superior Court, unless the
sentence shall have been :;oonlc::a confirmed, or
an a| 1 from it shall have been soomer re-
jecﬁeg?ealfan appeal is preferred within fiftecn
days from the date of the sentence and no
order is received within two ponths from such
date, the Officer entrusted with the execution

" of the sentence shall refer for ordersto the

AHPGM Jute Court.”
Sections VIII and IX were passed

as they stood.

Me. HARINGTON then moved that
Sections IV, V, and VI be transposed
g0 as to follow Section IL. .

Agreed to.
Tge Preamble and Title were passed

as they stood ; and the Coupcil having
resumed its sitting, the Bill was re-
ported.

[Aveusr 31, 1861.]
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RECOVERY OF RENTS (BENGAL).

Mr. HARINGTON postponed the
Motion (which stood in the Orders of
the Day) for a Committee of the whole
Council on the Bill * to amend Act X
of 1859 (to amend the law relating to
therecovery of rent in the Presidency of
Fort William in Bengal),” in conse-
quence of the absence of the Honorable
and learned Vice-President.

COURTS OF REQUESTS (STRAITS’
SETTLEMENT).

Mr. FORBES moved that the Coun-
cil resolve itself into a Committee on
the Bill “ to enlarge the jurisdiction of
the Courts of Requests in the Settlement
of Prince of Wales’ Island, Singapore,
and Malacca ;” and that the Committee
be instructed to consider the Bill in
the amended form in which the Select
Committee had recommended it to be
passed.

Agreed to. :

The Bill passed through Committee
after a few verbal amendments in Sec-
tions XX, XXI, and XXIV, in Forms
B, C, D, and E, andin the Preamble,
and, the Council having resumed its
sitting, the Bill was reported.

MALACCA LANDS.

Mgr. HARINGTON moved that the
Council resolve itself into a8 Committee
on the Bill “ to regulate the occupation
of land in the Settlement of Malacca ;”
and that the Committee be instructed to
consider the Bill in the amended form
in which the Select Committee had re-
commended it to be passed.

Agreed to. :

The Bill pnssed through Committee
without amendment, and, the Council
having resumed its sitting, was re-
ported.

PORT BLAIR.

Mr. HARINGTON moved that the
Council resolve itself into a Committee
on the Bill “to regulate the adminis-
tration of aflairs in Port Blair ;” and
that the Committee be instructed to
consider the Bill in the amended form
in which the Select Committee had
recommended it to be passed,

- Agreed to,
71
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The Bill passed through Committee
without amendment, and, the Council
having resumed its sitting, was re-
ported.

MERCHANT SEAMEN.

Me.
Council resolve itself into a Committee
on the Bill “ to extend the provisions
of Act I of 1859 (for the amendment
of the law relating to merchant sea-
men).”

Agreed to.

The Bill passed through Committee
after a verbal amendment in Section
II, and, the Council having resumed
its sitting, was reported.

CRIMINAL PROCEDURE.

. Mr. HARINGTON moved that Sir
Bartle Frere be requested to take the
Bill « for simplifying the Procedure
of the Courts of Criminal Judicature
not established by Royal Charter” to
the G-overnor-General for his assent.

Agreed to.

STAMP DUTIES.

Mr. HARINGTON gave notice
that he would on Saturday next move
the second reading of the Bill *further
to amend Act XXXVI of 1860 (to
consolidate and amend the law re-
lating to stamp duties)”.

COURTS OF REQUESTS (STRAITS’
SETTLEMENT).

..Mr. FORBES moved that the
Bill “to enlarge the jurisdiction of the
Courts of Requests in the Settlement
of Prince of Wales’ Island, Singapore,
and Malacca” be republished for two
months. He said that many alter-
ations had heen made in the Rill in
its passage through the Select Com-
mittee, and it was advisable that the
.inhabitants should have an opportu-
nity’ of considering them before the
Bill was finally passed into law.
Agreed to.

REPEAL OF ACTS AND REGULATIONS.

Mr. HARINGTON moved that the
Bill “to repeal certain Regulations
and Acts relating to Criminal Law

FORBES moved that the

and Procedure” be referred to a Se-

lect Committee consisting of Mr,

Forbes, Mr. Erskine, Mr. Seton-Karr,

and the Mover. "
Agreed to.

SETTLEMENT OF ENAMS (BOMBAY).

Mr. ERSKINE moved that Mr.
Harington be added to the Select
Committee on the Bill “ to facilitate
the adjustment of unsettled claims to

| exemption from the payment of Go-

vernment Land Revenue in the Pre-

sidency of Bombay exclusive of Sind,

and to regulate the succession to and

transfer of lands wholly or partially

exempt from the payment of such

revenue.” ’
Agreed to.

TOBACCO.

Mg. SETON-KARR gave notice
that he would, on Saturday next, move
the first reading of a Bill for the im-
position of a Duty on Tobacco in the

Provinces subject to the Government
of Bengal.

BANKS.

Sir BARTLE FRERE moved that
Sir Robert Napier be requested to take
the Bill ¢ to enable the Banks of Ben-
gal, Madras, and Bombay, to enter into
arrangements with the Goveroment
for managing the issue, payment, and
exchange of Government Currency
Notes, and certain business hitherto
transacted by the Government Trea-

suries” to the Governor-General for
his assent.

Agreed to.

REGISTRATION OF NIJ-JOTE AND
KHAMAR LANDS, &c. :

Mr. SETON-KARR moved that the
Bill “for the Registration of Nij-jote
and Khamar and other such lands as
well as of ryottee tenures involving
the immediate occupation of the soil
for the purposes of cultivation or for
other purposes” be referred to a Select
Committee consisting of Sir Bartle
Frere, Mr. Harington, Mr. Erskiune,
Sir Charles Jackson, and the Mover.

Agreed to.

The Council adjourned.





