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enforce his attendance, a new Juror shall be
added, or the Jury shall be discharged, and in
either case the trial shall commence anew.”

S CHARLES JACKSON pro-
posed to omit all the words after the
word ¢ attendance,” and to substitute

*

“ or if the Jury shall be unable to come to
an unanimouns finding or to a finding of not
ilty by such a majority as is specified in
ion 278, the Jury shall be discharged and

the trial shall commence anew.”

After some conversation the conei-
deration of the Section was postponed.

Section 295 was passed as it stood. -

Section 296 provided a penalty of
50 Rupees for non-attendance of a
Juror or Assessor,

After a verbal amendment, on the
Motion of the Chairman—

Mgr. SETON-KARR moved that
the limit of 50 Rupees in this Section
be extended to 100 Rupees. When
he considered that this Section was
meant to apply not only to Jurors who
failed to attend at first, but to Jurors
who, having once attended, absconded
and could not be found, he thought
that this limit was not excessive. It
was only the half of the amount pre-
scribed for contempt of Court, and it
might sometimes be necessary to im-
pose & heavy fine on Jurors who
absconded or absented themselves with-
out excuse. He trusted, therefore, that
the Council would support him in the
proposed extension of the fine.

The Motion was calried, and the
Section as amended then passed.

The consideration of the Bill was
then postponed, and the Council re-
sumed its sitting.

POSTPONED ORDERS OF THE DAY.

The following Orders of the Day
were postponed :—

Committee of the whole Council on the Bill
“ for licensing and regulating Stage Carriages.”

Committee of the whole Council on the Bill
“to amend Act VIII of 1859 (for simplifying
the Procedure of the Courts of Civil Judica-
ture not established by Royal Charter).”

Committee of the whole Council on the Bill
“ to amend Act XIV of 1843 (for regulating
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the Customs Duties in the North-Western Pro-
vinces).”

Couzmittee of the whole Council on the Bill
“to make certain amendments in the Articles
of War for the Government of the Native Offi-

cers and Soldicrs in Her Majesty’s Indian
Army.”

Committee of the whole Council on the Bill
“to extend to the Straits Settlement Act
XXII of 1840 (for executing within the local
limits of the jurisdiction of Her Majesty’s Courts

legal process issued by authorities in the Mo-
fussil).”
Committee of the whole Council on the Bill

“to amend Act ITI of 1857 (relating to tres-
passes by Cattle).”

REGISTRATION OF ASSURANCES.

Mr. HARINGTON moved thata
communication received by him from
the Government of the North-Western
Provinces be laid upon the table and
referred to the Select Committee on the
Bill “to provide for the registration
of assurances.”

Agreed to.

The Council adjourned.

Saturday, June 29, 1861.
PRESENT :

The Hon’ble Sir H. B. E. Frere, Senior Mem-

per of the Council of the Governor-General,
Presiding, .

Hon’ble Major General | C. J. Erskine,

Sir R. Napier, Hon'ble Sir C. R. M.
H. B. Harington,Esq.,| Jackson,
H. Forbes, Esq.,

and
W. S. Seton-Karr, Esq,
BREACH OF CONTRACT.

Tre CLERK presented to the Coun-
cil u Polition from the Landholders and
Commercial Association of British In-
dia, from the Bengal Chamber of Com-
merce and from the Calcutta Trades’
Association, praying that a general

-law may be passed, punishing crimi-

nally fraudulent breaches of contract,
when advances have been received to
perform work or service, or to deliver
produce up to a certain value.

Sk BARTLE FRERE moved that
the Petition be printed and referred to
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the Select Committee on the Bill on
the same subject. ’
Agreed to.

SMALL CAUSE COURTS.

Tae CLERK presented a Petition
from the Landholders and Commercial
Association of British India, praying
that Act XLII of 1860 (the Small
Cause Act for the Mofussil) be so modifi-
ed, as to enable the party who obtains
a decree under it to enforce immediate
execution of the same by warrant, either
against the goods or against the person
of the judgment-debtor.

Mg. HARINGTON moved that the
Petition be printed.

Agreed to.
BREACH OF CONTRACT.

Tre CLERK reported to the Coun-
cil that he had received & communica-
tion from the Foreign Department, for-
warding for the purpose of being laid
before the Select Committee on the Bill
for the punishmentoffraudulent breaches
of contract, 8 communication from the
Commissioner of Pegu.

Sie BARTLE FRERE moved that
the communication be printed and re-
ferred to the Select Committee on the
BIllL

Agreed to.

SALTPETRE.

Tae CLERK reported to the Coun-
cil that he had received a communica-
tion from the Government of Bengal,
concerning the Bill “to regulate the
manufacture of Saltpetre and of Salt
educed in the manufacture thereof.””

Mr. SETON-KARR moved that
the communication be printed and re-
ferred to the Select Committee on the

Bill.
Agreed to.

ARTICLES OF WAR (NATIVE ARMY).

Tae CLERK reported that he had
received a further communication from
the Military Department, relative to the
Bill “ to make certain amendments
in the Articles of War for the govern-

[Juxe 29, 1861.] Railways, &c., Bill.

658

ment of'the Native Officers and Sol-
diers in Her Majesty’s Indian Army.”
Sir BARTLE FRERE moved that
the communication be printed.
Agreed to.

REGISTRATION OF ASSURANCES.

Mr. ERSKINE presented to the
Council a communication which he had
received from the Bombay Govern-
ment, and moved that it be printed and
referred to the Select Committee on
the Bill ¢ to provide for the Registra-
tion of Assurances.”

Agreed to.

BRANCH RAILWAYS, &c.

Mr. SETON-KARR rose for the
purpose of moving the first reading of
a Bill “ to provide for the construction,
by companies, and by private persons,
of Branch Railways, iron tram-roads,
common roads, or canals, as foeders
to public Railways.” )

He said—Sir, the object of this Bill
is to stimulate and afford assistunce
to private capital and private enter-
prise, in aid of great lines of pub-
lic Railway, by affording to Socie-
ties and individuals all due facilities
for occupying lands required for such
purposes, under the provisions of Act
VI of 1857.

At present, that Act is applicable
only to lands taken for public purposes.
It is proposed to make it applicable
to lands required by private companies
and persons, under the enactment which
I now bring forward. It being no
object of the Government to en-
courage rash projects likely to prove
abortive from the want of funds,
it is proposed that the local Govern-
ment shall have power to satisfy
itself that the applicant has sufficient
funds to complete the wholo line ; as
well as that the line is likely to prove
expedient and advantageous to the
community at large. But, when these
primary requirements shall have once
been complied with, every reasonable
facility will be afforded to the promoter
to complete and carry out their scheme.
With this view, Sections 2 to G of

44
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the Bill carefully provide for the grant
of & provisional certificate, empower-
ing the promoter to enter on the
line, in order to make & preliminary
survey thereof, but allowing him to cut
down no crops or trees, invade no pre-
mises, damage no property, and injure
no rights. They provide, further,
for the appointment of Commission-
ers on the part of Government, who
shall receive suggestions from any
persons whose interests may be affect-
ed by -the proposed line. They pro-
vide for the issue of a notifica-
tion to all interested in the Govern-
ment Guzette ; for the consideration,
by the Commissioners, of the propriety
of deviating from the line if deviations
or variations shall be proposed ; and
finally, for the submission to Govern-
ment of a full and conclusive report,
which shall enable it to decide on
giving its permanent sanction to the
whole scheme.

Thus far as regards the requirements

of the community. As regards the
public Railway to which it is in-
tended that those lines shall be feeders,
Section 7 provides that due notice shall
be given to the Public Company, and if
the line be & Branch Railway intended
to form a junction with the public
Railway, or to have rails of the same
gauge, the public Railway Company
shall be called on to show cause why
they should not construct the necessary
sidings, wharves, and godowns, for the
reception of the traffic, or for the con-
venience of the community.
" Under Section 13 the Government
may call on the Company to form
a junction, if necessary ; but my own
idea is that, practically, the result will
be, either that the public and private
Company will sharo thc expense in
equal portions, or that the outlay will be
assessed rateably according as one com-
pany or the other may derive the great-
er benefit from the proposed scheme,

At the conclusion of the Report, the
Government may authorize the land to
be taken under Act VI of 1857, and
care will be taken to provide for com-
pensation to the owners of land so
taken up under the authority conferred
bv this Act.

Mr. Seton-Karr
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The Act next provides that the line
shall be made available for the public
and for the conveyance of passengers
and traffic, and this may be done in one
or both of two ways ; either the owners
or lessees shall be called on to furnish
an adequate supply of conveyances for
the public—or else persons, other than
the owners or lessees, may bring their
own vehicles and means of transport on
the line ; but here, one provisois most
important, which is, that the vehicles
and means of transport shall not be in-
consistent with the srope, nature, and
object of the line. The meaning of
this proviso is to check unreasonable
and extravagant demands. Men are
not to claim permission to run a loco-
motive engine over a metalled or un-
metalled road, nor to be conveyed at
the rate of speed of a parliamentary
train over a tramway destined for
vehicles which move at four miles an
hour and which carry bulky materials ;
nor again will any one have a right
to introduce a paddle-wheel Steamer
into the waters of & canal, shaking the
foundation and injuring the banks
of that which was only excavated for
a common track boat.

Finally, Government is to have
power to regulate the rates of convey-
ance, and to inspect the means of trans-
port, to supervise the whole action of
the line, to direct that 2 junction shall
be formed when a junction is part of

‘the scheme, and to affix stated penalties

for the infringement of rules.

If the proposed line shall be g
Branch Railway, then the provisions
of Act XVIII of 1854 arec intend-
ed to apply to the same.

One other proviso is worthy of no-
tice. Government may interfere to di-
rect that the private Company shall
provide drains for the proper drainage
of the country, and shall construct or
preserve in their integrity all such
works and rights of way as the commu-

~nity may lawfully demand ; but this in-

terference is only to be permitted while
the line is actually in process of con-
struction.

The community must look to jtg
own interests before the line is actually
completed, for it would be most inju-
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rious and vexatious that any one
should claim to have a bridge in this
place, or a tunnel in another, twelve
months after the line had been in full
working. By another Section the
right to mines is expressly reserved
in favor of those proprietors whose
surface lands may be taken under the
provisions of that Act; and on the other
hand, if the mines are worked, they
must be worked in a manner neither
detrimental to the traffic, nor injuri-
ous to the lives of the travelling com-
munity. One class of cases, however,
is not provided for by this Act,
and that is, the case of Railways
constructed by Companies or indivi-
duals, but not in connection with any
existing public line. Such lines, if
required, as the wants of the commu-
nity expand, and if intended to run
solely between their own termini,
must be provided for by separate legis-
lation. But it was not thought essen-
tial to anticipate this state of things
in the present Bill. Iwould add, Sir,
that in preparing and revising this
Bill, I have been aided by the prac-
tical knowledge and engineering science
of Lieutenant-Colonel Beadle. Some
Sections have been borrowed from the
English Acts bearing on the construc-
tion of Railways; for some of the
tochnical phraseology I have been
indebted to Mr. Purdon, the able
Engineer of the Eastern Bengal
Railway ; and several of the amend-
meunts have been suggested by a gen-
tleman of inexhaustible energy in all
that relates to the spread of private
enterprise throughout the length and
breadth of Bongal. It has been thought
better to inveat the Government with
cower to decide on every application to
pocupy laud, thuu W require persons to
apply, in each instance, to the legis-
lature for a scparate enactment. The
Government are really anxious to
meet the wants of the community, and
will probably be the best judges in
each instance of the propriety of refusal
or of compliance.

Sir, I firmly believe that this Bill,
to whatever scratiny it may be sub-
jected, or whatever amendments it ma
reccive at the hands of your Council,
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will, if passed, in reality cause damage
to no private interest, but that, on the
contrary, every estate will be benefited
through which any branch line may be
constructed. The first scene of the ope-
rations of this enactment will, I un-
derstand, be the extensive coal fields
situated at no great distance from the
great public lines of Railway, which
are now running through the import-
ant districts of Burdwan and Beer-
bhoom. But the time may come when
this law shall have a more constant
operation, and produce a wider and
more important effsct. It may bestow
a deserved prominence on scores of
places which are now lying, as it were,
with undeveloped resources, or with
names unknown. Itmay, I hope, stimu-
late to a healthful emulation the ener-
gies of active capitalists or of oppos-
ing societies. It may cause ten- fur-
naces to glow where one only is now
at work. It may add to the wealth,

increase the traffic, and multiply the
trains which are now, or shortly shall

be, running on the great public lines

now under process of completion; lines

which are guaranteed on the fuith, the

stability, and the resources of the em-

pire ; and which are as essential

to the maintenance of our political as-

cendancy, as they are to the full deve-

lopment of our superiority in com-

merce. In timos "of anxiety, such

as we have been lately experiencing,

owing to tropical famine, or tropical

inundation, this cnactment may cause

the superfluity of one district to minis-

ter to the wants, to supply the defici-

encies, and to mitigate the horrors of
scarcity in another ; and in happier

times, which shall be free from anxiety

and full of progress, it may be the

means of uniting the remote and uncon-

nected provinces of this vast Empire

in the gentle, but firm, compact, and

indissoluble bonds of material prosperity

and of ever-growing civilisation.

The Bill was read a first time,

SETTLEMENT OF ENAMS (BOMBAY).

The Order of the Day being read for
the second reading of the Bill “ to
facilitate the adjustment of unsett’sd
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claims to exemption from the payment
of Government Land Revenue in the
Presidency of Bombay, exclusive of
Sind, and to regulate the succession to
and transfer of lands wholly or partially
‘exempt from the payment of such
Revenue”—

Mz. ERSKINE said that, although-

he was reluctant to acquiesce in any
further postponement of the second
reading of this Bill, and although the
Government of Bombay, as Honorable
Members were awsare, was anxious
that the Bill should be proceed-
ed with as rapidly as possible, still
as it had been postponed on Satur-
day last at the request of the
Honorable and learned Vice-President,
a3 he had expressed a wish to consider
the papers which had been circulated
to some Honorable Members and late-
ly forwarded to him, and as he was
- unavoidably absent to-day, owing to
his engagements in the Vice-Admiralty
Court, he (Mr. Erskine) thought he
should best meet what he believed
must be the feeling of the Council, if
he acquiesced in the postponement of
the Bill for one week more. He should
therefore propose that the considera-

tion of the Bill be postponed till

Saturday next.
Agreed to.

BENGAL MILITARY ORPHAN
SOCIETY.

Sie CHARLES JACKSON moved
the second reading of the Bill “to
amend Act XXI of 1860 (for the re-
gistration of Literary, Scientific, and
Charitable Societies).”

. The Motion was carried, and the
Bill read a second time.

CRIMINAL PROCEDURE.

Mr. HARINGTON said, the ad-
journed Committee of the whole Coun-
cil on the Bill “for simplifying the
Procedure of the Courts of Criminal
Judicature not established by Royal
Charter” stood next in the Orders of
the Day, but as the Sections of that
Bill which remained to be settled had
bean reserved for separate consider-
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ation, and the Honorable and learned
Vice-President had taken a prominent
part in the discussion on those Sec-
tions, he (Mr, Harington) thought it
unadvisable that they should proceed
with the Bill in his absence. He
begged, therefore, to move that the
consideration of the Bill be postponed
till Saturday next.
Agreed to.

STAGE CARRIAGES.

Mr. HARINGTON moved that the
Council resolve itself into a Committee
on the Bill “for licensing and regu--
lating Stage Carriages” ; and that the
Committee be instructed to consider
the Bill in the amended form in which
the Select Committee had recommend-
ed it to be passed.

Agreed to.

Section I provided as follows :—

“ Every Carriage drawn by one or more
horses which shall ordinarily be used for the
purpose of conveying passengers for hire on
Journies for a greater distance than twenty
miles to or from any place in British India,
shall, without regard to the form or construc-
tion of such Carriage, be deemed to be a
itagg Carringe within the meaning of this

ct.

‘Sir CHARLES JACKSON said, the
Section, as it stood, was not sufficiently
explicit. The words ‘ on journies for
a grenter distance than twenty miles”
would not meet every possible case.

Mr. HARINGTON said, the words
referred to by the Honorable and
learned Judge had been introduced
into the Bill in order to exclude from
the operation of the Bill the hack
carriages used in the Presidency Towns
and their vicinity, and the convey-
ances let out for hire at some of the
up-country stations. Such, for in-
stance, as the “Ekkas” which wers
much used at Patos and Dinapore, and
to which attention had been called by
the Commissioner of the Patna Divi-
sion. The present Bill was not in-
tended to apply to such conveyances.

Me. SETON-KARR said that the
limit of twenty miles might exclude
small branch lines in connection with
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great roads or lines of Railway. For
instance, there might be a branch road
of nineteen and & half miles on which
such Carriages might run to and from
& Railway, and 1ihis Section would
omit it altogether and allow the
Carriages to escape. He would sug-
gest that the limit be fixed at twelve
miles. '

After some conversation, Sir Charles
Jackson moved the omission of the
words “on journies for a greater
distance than twenty miles,” and
the addition of the following pro-
V180 (—

“ Providoed that this Act shall not apply to
Carriages not ordinarily used for journies of a
greater distance than twenty miles.”

The Motion was carried, and the
Section, as amended, then passed.
Section II provided as follows :—

“ No Carriage shall be used as a Stage Car-
riage unless licensed by the istrate of the
District or place in which the Head Office of
the Proprietor of such - Carriage is situate. If
such Head Office be in any Presidency Town,
the license shall be granted by the Chief Com-
missioner of Police of such Town.”

Mr. HARINGTON moved the
omission of all the words from ° the
Magistrate of the District” to the end
of the Section, and the substitution of
the words ‘‘ a Magistrate or by the
Chief Commissioner of Police of a Pre-
sidency Town.” He said that, al-
though the Head Office of some of the
Calcutta Dawk Companies was in
Calcutta, their carriages started from
Raneegunge, and it might cause incon-
venience to those Companies if they
were obliged to bring their carriages
to Calcutta for the purpose of having
them licensed.

The Motion was carried, and the
Section, as amended, then passed.

Sections III and IV provided as fol-

lows :(—

“JIL. The Magistrate or Chief Commis-
sioner,to whom the application for a license of a
Stage iage is made, may refuse to license the
same, it he ehall be of opiuion that such 8
iage is unserviceable, or is unsafe, or unfit

for public accommodation or use.

- [Jowe 29, 1861.]
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IV. Every liconse shall be numbered and
ocontain the following c{srticulm, namoly,

The number of such licenso.

The name and residenco of the proprietor
of the Suée Carriage, and the place at which
his head office is held.

The number of passengers permitted to be
conveyed thereby.

The weight of luggage permitted to be car-

“ried,

' The number of horses to be used in drawing

the Stage
The name of the plase at which the Stage

Carriage is licensed.”

After some discussion, th8 following
words were added to Section III (on "
the Motion of Sir Charles Jackson),
and Section IV was thereupon struck
out as unnecessary :—

“If a strato or Chief Commissioner
of Polico as aforesaid shall grant a license, the
licenso shall set forth the number theraof{ the
name and residence of the proprietor of the
Stage Carriage, tho placo at which his head
oftice is held, the largest number of
and the greatest weight
ried in or on such
Horses by which such Carriage is to be drawn,
and the name of the place at which such Stage
Carriago is liconsed.” N

Section V was passed after amend-
ments.

Section VI was passed as it stood.

Mgr. HARINGTON moved the in-
troduction of the following new Sec-
tion after Section VI :—

“ The progrietor of any licensed Stage Car-
riage, who shall let such Stage Carriago for
hire without the particulars specified in Section
m bein'g painted on such Carrriage in the
manner directed in the last preceding Section,
shall be liable to a fine not exceeding one

hundred Rupees.”

Agreed to.
Sectiou VII provided as follows :—

“ Whoever uses or lets for hire any Stage

i without the same being licensed as

provided by this Act, shall be liable to a fine
not five huadred Rupees.”

Mg HARINGTON moved the omis-
sion of the words ‘ uses or” in the
begiuning of the Section, He pointed
out that, if the words pro to be
oniitted were retained, the Section
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would apply to the travellers by, as

well as the owners of the Stage |

Carriages, which could not be in-
tonded.

Agreed to.

Mr. HARINGTON moved the omis-
sion of the words * to a fine not ex-
ceeding five hundred Rupees” at the-
end of the Section, and the substitu-
tion of the following words :—

“ on a first conviction to & fine not exceed-
ing one hurdred Rupeeg, and on any subse-

, guent conviction to a fine which may extend to

ve hundred Rupees.”

The Motion was carried, and the
Section, as amended, then passed.
Section VIII provided as follows :—

« Any proprietor of a licensed Stage Carri-
who permits such Carriage to be drawn by
8 less number of horses, or who permits a larger
number of pusengers,bor 8 swr Wéig‘ht of
luggage to be carried by such Stage Carriage
than shall be provided by the license, shall for
every such offence be liable to a fine not exceed-
ing five hundred Rupees. In every case where
such Stage Carriage shall be proved to have
been drawn by a less number of horses or to
have carried a larger number of passengers or a
greater weight of luggage than shall be pro-
vided by the license, the progrietor of such
Carriage shall be held to
such offence unless he shall prove the con-
”

trary.

Mr.HARINGTON moved the omis-
sion of the words ¢ for every such
offence be liable to a fine not exceed-.
ing five hundred Rupees” at the end
of the first sentence, and the substitu-
tion of the following words :—

“ on a first conviction to a fino not exceeding
one huudred Rupees, and on any subsequent
conviction to a fine which may extend to five
hundred Rupoes.”

Agreed to.

Sik CHARLES JACKSON object-
ed to a proprietor being made liable
for an offence under this Section unless
he knowingly permitted the commis-
sion of the offence. He also thought
that the Section should apply not only
to the proprietor, but to the agent of
the proprietor and the driver who were
more likely to counive at the commis-
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sion of the offences specified in the
Sectioh than the proprietor who would
generally be at a distanée from the spot
where the offence might be committed.
Take the driver for instance ; he
might be induced by means of a pre-
sent or a threat to permit the carri-
age to be overladen at some place be-
tween two stations, and the proprietor
might be totally unaware of such of-
fence, and yet the Section would
require him to prove his innocence.
He should propose the insertion of the
words “or agent of a proprietor or
any driver’’ after the word * proprie-
tor” in the first line, and of the word
“knowingly” before the word * per-
mits” in the second and sixth lines.

Agreed to.

The question being put that the
Section, as amended, stand part of
the Bill—

Sik CHARLES JACKSON said, it
now appeared to him that there was
an incongruity between the two parts
of the Section as amended. The first
part threw the onus of proof on the
complainant, by requiring him to prove
that the proprietor Anowingly permit-
ted the offence. The latter part,
however, threw the onus on the
proprietor, by holding him to have per-
mitted the offence unless ke should
prove the contrary. If it was neces-
sary to show that the proprietor know-
ingly permitted the offence, then the
latter part of the Section was unneces-
sary. ;

Mr. HARINGTON said, the ques-
tion now before the Committee was
that the Section, as amended, should
stand part of the Bill, and he submitted
that that question should be put to the
vote. If the Motion was carried, it
would be open to any Honorable Mem-
ber to move that the Committee go
back to the Section.

Tee CHAIRMAN said, in strict-
ness, the Honorable Mcmber for the
North-Western Provinces had a right
to insist upon that question being put
to the vote, but it would be open to
the Honorable and learned Judge
after that question was decided, t(;

move that the Section be re-consi-
dered.
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The question being put that the Sec-
tion, as amended, stand part of the Bill,
the Council divided :—

Ayes 5. Noes 2.
Mr. Seton-Karr. Sir Charles Jackson.
Mr. Forbes. Mz, Erskine.
Mr. Harington.
Sir Robert Napier.
The Chairman.

So the Motion was carried.

Sie CHARLES JACKSON then
moved that the Section be re-considered.

Mr. HARINGTON said, the first
part of the Section proposed to deal
with a fact. A carriage was found
drawn by a less number of horses than
the license allowed, or carrying -a
greater number of passengers or a
larger quantity of luggage, and the
latter part of the Section authorized
the Magistrate, when such was the
case, to proceed at once against the
proprietor of the carriage as if he had
himself committed the offence charged.
In the absence of the driver, this would
probably be generally the course which
would be pursued. It would rest with
the proprietor to shew that he did not
permit the act complained of by ad-
ducing any evidence on the point that
it might be in his power to bring for-
ward. He (Mr. Harington) could not
perceive that the first and second parts
of the Section were inconsistent the
one with the other. The latter part
of the Section was based upon the old
maxim gui facit per alium facit per
se, which was strictly applicable in the
present case, and it was absolutely
necessary to enforce it in order to ren-
der the Bill effectual.

Mr. SETON-KARR said that, on
the whole, he felt inclined to agree with
the Honorable Mewber for the North-
Western Provinces. He could see no
incongruity in the two parts of the
Section. The first part referred to the
fact which the complainant on the part
of Government, or the informer, was
held to prove. The latter part threw
on the proprietor the onus of proving
that he had no such knowledge. Thus
the two parts would be harmonious,
the first relating to the bare fact,
the latter to the disproval of .guilty
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knowledge. For the sake of perspi-
cuity, however, he would move the
insertion of the word ¢ knowingly”
before the word  permitted’’ near the
end of the Section, and thus make the
Section harmonious and complete.

After some further discussion, Mr.
Seton-Karr’s amendment was put and
carried.

S CHARLES JACKSON then
moved the omission of the words
“ unless he shall prove the_ contrary’
at the end of the Bection, and the
substitution of the following words :—

“ unless he shall prove that the offence was
not committed with his connivance, and that he
had taken every reasonable precaution, and had
made reasonable provision to prevent the com-
mission of the offence.”

The Motion was' carried, and the
Section, as further amended, then
passed.

Sections IX and X were passed as
they stood.

Section XI provided as follows :—

¢ In any station in which a Magistrate oy
other Officer exercising the powers of a Magis-
trate shall reside and be, any Police Officer may
scize any Stage Carriage with the horse or
horses harnessod thereto, if the full pasticulars

of the license of such 8t be not
distinctly painted on such 8 riage in
the manner provided in Section V of this Act.

Such Carriage with the horse or horses har-
nessed thoreto, shall be taken without delay by
such Police Officer before such istrate or
other Officer as aforesaid, who shall hear
and determine the complaint of such Police
Officer in asummary way ; and, if thereapon
any fine is imposed by .such Magistrate or
other Officer as aforesaid, such Stage Car-
riage and horse or horses may be detain-
cd for twenty days as security for the pay-
ment thereof, a~d if the fine be not sooner
paid, they may bc sold, and tho procceds sp-
plied (so far as they cxtend) to the payment
of the said fine, and all costs and charges in-
curred on account of the detention and sale,
and the sarplus (if any), if not claimed within
a farther period of two months from such sale,
shall be forfeited to the State. If the proceeds
do not fally d{uy the fine and costs and charges
aforcsaid, the balance may be recovered as
hereinafter provided.”

Several amendments were carried
(principally on the Motion of Sir
Casrles Jackson) which made ‘he
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Section, as finally passed, run‘as fol-
lows :— '

“In any station or place in which a Magis-
trate shal{ reside and be, any Police Officer
‘may in any place within two milos of the office
of such Magistrate seize any Stage Carriage
with the horse harnessed thereto, if the full
particulars of the license of such Suie Car-
riage be not distinctly painted on such Stage
Carriage in the manner provided in Section V' of
this Act. Such Carriage with the horse har-
nessed thereto, shall be taken without delay by
such Police Officer before such Magistrate, who
shall forthwith proceed to hear and determine

. the complaint of such Police Officer, and, if
thereupon any fine is imposed by such Magis-
trate, and such fine is paid, such Stage Carriage
and horse shall be immediately released,
and if such fine be not paid, such Sto;ge
Carriage and horse may be detained for
twenty days as security for tho payment thereof,
and if the fine be not sooner paid, they may
be sold, and the proceeds applied (so far as
they extend) to the payment of the said fine,
and all costs and charges, incurred on account
of the detention and sale, and the surplus (if
any), when claimed, shall be paid to the pro-
prietor of such carriage and horse, and if such
surplus be not claimed within a further period
of two months from such sale, the same shall
be forfeited to the State. If the proceeds of

such sale do not fully pay the fine and costs
and charges aforesaid, the balance may be re-
covered as hervinafter provided.”

Section XII was passed as it stood.
Section XIII provided for the penalty
being in certain cases recoverable from
the proprietor, there being a proviso,
empowering the Magistrate to dis-
charge the proprietor, if the proprietor

should prove to the satisfaction of the |

Magistrate *by sufficient evidence not
resting on his own testimony,” that
the offence was committed without his
privity or knowledge, &c.

Sir CHARLES JACKSON pro-
posed the omission of the words ‘not
resting on his own testimony,” as
going bcyond the law of evidence,
which allowed a defendant to give
evidence on his own behalf.

Mr. HARINGTON said, he did not
think the words were open to the ob-
jection taken by the Honorable and
learned Judge. It was not proposed
to exclude the evidence of the proprie-
tor, but merely to provide that inde-
pendent proof should be required be-
fore he could be exonernted, which, as
the proprietor was liable to be put :n
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the place of the accused, did not appear
unreasonable or improper.

After some further discussion, the
Council divided—

Ayes 5. Noes 2.
Mr, Seton-Karr. Mr. Forbes.
Sir Charles Jackson. | Mr. Harington.
Mr. Erskine.
Sir Robert Napier.
The Chairman.

So the Motion was carried, and the
Section, as amended, then passed.

Sections XIV to XVI were severally’
passed after amendments. -

Section X VII was passed as it stood.

Section XVIII was passed after a
verbal amendment.

Section XIX was passed as it stood.

Section XX was passed after a ver-
bal amendment.

Section XXI was the Interpretation
Clause.

A verbal amendment was made in
the definition of ¢ Magistrate.”

The definition of * horse” after ver-
bal amendments was transposed, so
as to stand immediately before the
definition of number.

The definition of * British India”
was passed after the omission of the
proviso. ‘

A verbal amendment was made in
the definition of gender; and the Sec-
tion, as amended, was then passed. :

Mr. HARINGTON proposed the
introduction of the following new Sec-
tion at the end of the Bill :—

“FExcept in the Presidency of Fork ‘St.
George and the Settlement of Prince of Wales’
Island, Singapore, and Malacca, this Act shall”
have effect on and after the 1st day of Septem- -
ber 1861. In tho said Presidency and Settle-
ment respectively the Act shall have effect
from the day when it shall be extended there-
to by the local Government, by an order pub-
lished in the Government Gazette.”

Sk CHARLES JACKSON asked,
why such an exception should be made
in favor of the Presidency of Fort St.
George. He had travelled in Madras
himself, and was perfectly willing to
admit the superiority of the mode of
travelling there over that practised in
Bengal. He thought the term ¢be-.
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nighted Presidency,” as applied to
Madras, was not a correct one, and
that in that respect, a8 in many others,
Madras was far in advance of Bengal.
Still he thought that the conchmen
there required looking after as well as
here. Carriages might be overloaded
in Madras, and he knew from expe-
rience that they were so. He thought
that a general law like this should
have no exceptions; and that, if it
was o good law, it was good for all
places.

Mg. FORBES said that, as he un-
derstood it, the chief object of this Bill
was to prevent cruelty to - animals, and
not to act as a check upon drivers. No
doubt, the coachmen of private gentle-
men occasionally behaved ill, but it
was not on that account thought ex-
pedicnt to pass a law for their coer-
cion. The whole question therefore
which arose was, whether this Act
was necessary or not in Madras, be-
cause, if it were not necessary, it had
better not be extended to that Presi-
dency, it being an admitted principle
that all unuecessary legislation was an
evil and mischiovous. Now how stood
tho case? Thoe Madras Government,
who might be presumed to be well
acquainted with the wants of their
own Presidency on such n matter, had
said that it was not needed at present,
and had asked that it should not be
extended to them, expressing at the
sumo time o willingness to adopt the
law whenover it might be neoded,
and  suggesting with this view
the introduction of a provision leav-
ing it to their discretion to bring it
into operation within their territorios
whenover they thought it necessary.
Now he wns confident that, when the
Mwuirng  Government had  expressed
such an opinion, this Council would
not show so much discourtesy to that
Goverument as not to trust them in a
matter of such minor importance as
this, or force upon them a law which
they had asserted to be unnecessary.
The Honorable and learncd Judge
had clluded to the superiority of the
means of travelling in Madras, and
there werc reasons why travelling
shiould bLe bLetter in M:idras than in
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this Presidency. Ono reason was that
the Carriages wero botter ; another
reason was that they nover carried
more than two passengers and gener-
ally only one, instead of the three and
sometimes four passengers who went
in a Dawk Carriage in Bengal ; and
were invariably drawn by two horses
instead of one pony. Besides, the
roofs being mado circular, they could
not be overloaded with luggage. Tho
case referred to by the Honorable and
learned Judge was a solitary one, and
the learned gentleman would perhaps
pardon him if ho added that tho
learned Judge was himself the travel-
ler who thus overloaded his Carriage.
If that were the only instance to be
urged as a ground for forcing the
Act wupon the Madras Presidency,
he did not think that it was a reason
which this Council would be willing to
accept. As he had already observed,
the Madras Government had not asked
to be permanently excluded from the
operation of the Act. What they asked
was that they should be allowed to
choose their own time for bringing
it into operation, and that was what
the ameudment proposed by the Ho-
norable Member for the North-Western
Provinces would enable them to do.
Mr. ERSKINE said that, partly
as a matter of cousistency, ho must
confess that he had not hitherto scen
and did not now see the reason
of the proposed ecxemption. He
thought that, with respect even to
a law which wns intended to bo
rmnde applicable to the whole of In-
din, when a local Government wished
to bo exempted from its operation,
their opinions wero catitled to grent
consideration. But ho was not alto-
gother propared to concur in tho opi-
nion of the Honorable Member for
Madras, that there would be any dis-
courtesy in this Council requiring the
Act to take effoct in the whole of
Indin, unless the Madras Government
showed somo good reasons for the
proposcd oxcemption of that Presiden-
cy, and certainly his (Mr. Erskine's)
rceollection of the papers which had
come from M:adras inclined him to
think that no such rensons had bren

45
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shown. On the whole, believing that
cruelty to animals must exist, more or
less, where Stage Corriages oxist-
ed, he did not think that the Council
would be justified, on the grounds now
before them, in admitting the exemp-
tion claimed on behalf of the Madras
Government.

Mgr. HARINGTON said that, if
the Madras Government had asked
that the Madras Presidency should
be excluded altogether from the ope-
ration of the Bill, he should have had
no hesitation in voting against such an
application. But all that the Madras
Government asked was to be allowed
to select its own time for the Bill
taking effoct within the limits of that
Presidency. On this side of India,
there could be no doubt that the
sooner the Bill was brought into opera-
tion, the better ; but it did not appear
to bo so urgently required in Madras.
He could not speak of that Presidency
of his own knowledge, but ho thought
that the Government of Madras would
not have made the request contained
in the communication received from
that Government without good reasons,
and he was quite willing to leave the
Madras Government to fix its own
date for bringing the Bill into opera-
tion in that Presidency.

Mg. SETON-KARR said that,
arreeing with the Homnorable Member
for Bombay that there would be no

discourtesy shown to the Madras Go--

vernment if the DBill were made com-
pulsory in that Presidency, he still
thought that there was much weight
in what had bcen adduced by the
Honorable Member for Madras for
allowirg that Governmernt to choose
its own time. There was a too great
disposition to use centralisation, and
every local Government must be per-
mitted to select its own time, and to
know whether a law could best come
into operation on the 1st of January
of any year, or on the 1lst cf July. If
the law worked practically and well, tho
Madras Government would rogrot
much that they had not had recourse
to it earlior, and would hasten to avail
thomselves thereof. In this view he
should support the amendment of the
Mr. Erskine
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Honorable Member for the North-Wes-
tern Provinces.

Mg. FORBES wished to add, with
reference to what had fallen from the
Honorable Member for Bombay that
cause had not been shown why the
Bill should not be introduced into
Madras, that he did not think that that
was taking a correct view of the case.
That Government had said that they
did not require the law at present, and
the onus now lay on the opposite side
to show cause why it ought to be in-
troduced there. In his opinion, as he
hed already observed, laws which were
not needed were only evils ; and it was
incumbent on those who proposed
them to show why they should be
passed. It was not incumbent on those
who objected, to prove a negative.

Sir CHARLES JACKSON said
it had already been shown genemll}
why such a law was necessary, and as
drivers, proprietors, and their carriages
and horses were considered proper
subjects for control here, he thought
the onus lay with the Madras Govern-
ment to show why they ought not
to be subjected to control in Madras.
The question was whethor a primad
JSacie case had been made out in favor
of the introduction of the Bill into the
other Presidencies, and if that was
established, then the onus lay with
the Madras Government to show
why it was not equally applicable to
that Presidency. As he understood
the case, the Government of Madras
did not say that the measure was objec-
tionable, nor had they expressed any
wish to be altogether excluded from the
operation of the Bill. They only said
they did not see any immediate neces-
sity for the measure, and the case that
had been mads out for pustponing the
operation of the Bill in that Presidency
coertainly seemed to him to be a very
weak one. The Government of Ma-
dras would have no good reason for
considering the extension of the Act
to Madras as an act of discourlesy.
If the Act which was intended for all
India, was allowed to apply to one
Presidency, he could not see why it
should not apply to another, for drivers
and proprietors were much the same,
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and subjected to much the same in-
‘fluences all over the world. He should
on these grounds oppose the Clause,

Sir BARTLE FRERE said, the
following was the opinion of the Ma-
dras Government, a8 communicated in
their Chief Secretary’s letter :—

“In t to the measure generally, I am
also to remark that tho Government doubt, as
do the Sudder Judges, whethor it bo required
in this Presidency, and that in tho ovent of
the Bill being proceoded with, they would wish
a provision introduced leaving it to the discre-
tion of the Madras Government to bring it
into oporation within their Territories, whon-
ever they may deem it necessary.”

That was a distinct request, there-
fore, upon which the proposed Section
had been framed ; and he thought him-
self that it was a very reasonable re-

*quest, and that, when so expressed, it
was hardly courteous to insist upon
making the Bill immediately applicable
to Madras, contrary to the wishes of
the local Government.

The Section was then put and carried.

The Preamble and Title were passed
as they stood ; and the Council having
resumed its sitting, the Bill was re-
ported.

CIVIL PROCEDURE,

Mr. HARINGTON postponed the
Motion (which stood in the Orders
of the Day) for a Committee of the
whole Council on the Bill ‘ to amend
Act VIII of 1859 (for simplifying
the Procedure of the Courts of Civil
Judicature not established by Royal
Charter).”

SUGAR DUTY (N. W. P.)

Mr. HARINGTON moved that
the Council resolve itself into a Com-
mittee on the Bill *“ to amend Act
XIV of 1843 (for regulating the
Customs Duties in the North-Western
Provinces”).

Agreed to.

The Bill passed through Committeo
after a verbal amendment in Section
II1, and, the Council having resumed
its sitting, was reported.
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ARTICLES OF WAR (NATIVE ARMY).

Siz BARTLE FRERE postponed
the Motion (which stood in the Orders
of the Day) for a Committee of the
whole Council on the Bill “ to make
certain amendments in the Articles of

War for the government of the Native
Officers and Soldiers in Her Majesty’s
Indian Army.”

EXECUTION OF MOFUSSIL PROCESS
(STRAITS SETTLEMENT).

Mr. FORBES moved that the Coun-
cil resolve itself into a Committee on
the Bill ““to extend to the Straits

| Bettlement Act XXIII of 1840 (for

executing within the local limits of the
jurisdiction of Her Majesty’s Courts
legal process issued by authorities in the
Mofussil);"” and that the Committee
be instructed to consider the Bill in
the amended form in which the Select
Committee had recommended it to be
passed.

Agreed to.

After some discussion, the Motion
was by leave withdrawn, and the consi-
deration of the Bill was postponed.

CATTLE TRESPASS.

Mr. HARINGTON moved that the
Council resolve itself into a Committee
on the Bill ¢ toamend Act III of 1857
(relating to trespasses by Cattle) ;”
and that the Committee be instructed
to consider the Bill in the amended
form in which the Select Committee
had recommended it to be passed.

SiR  BARTLE FRERE said, he
thought that this Bill should not he
passed without great consideration, and
that it was very important that the
Couucil should bave the assistance of
the Honorable and learned Vice-Presi-
dent in considering its provisions in
Committee. Besides, the subject of the
Bill had some connection with a Motion
which was about to be proposed to-day
by the Honorable Momber for Madras.
He should therefore wish the consider-
tion of the Bill to bo postponed till
Saturday next.

Mr. HARINGTON said, he was
vury willing that the consideration of
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the Bill should be deferred, as propos-
ed by the Honorable Chairman, until
Saturdny next. The Bill was not
brought in by him, but by the lato
Honorable Member for Bengal ; and
the charge of the Bill had devolved
~upon him simply in consequence of his
being the senior Member of the Select
Committee to which the Bill was re-
forred in the regular course. Since
the Select Committee made their re-
port, a Petition had been. presented
against the Bill, which had been order-
ed to be printed on his Motion. The
Petitioners seemed to think that the
Bill contained provisions not to be
found in the Penal Code; but o refer-
ence to the last Illustration given at
the foot of Section 425 of the Code,
in the Chapter relating to Mischief,
would show that this was a mistake.
That Illustration said—

“ A causes cattle to entor upon a flald be-
longing to Z, intending to cause, and knowing
that he is likely to cause damage to Z’s crop.
A has committed mischiof.”

"From this it would e seen that the
provision objected to by the Petitioners,
wag not a novel one or now proposed
for ndoption for the first time. He
would not further discuss the Bill
to-day, but wolld move that its con-
sideration be postponed until the next
meeting of the Council.

The coysideration of the Bill was
according)y postponed.

s/ FINES FOR RIOTS.

Mr. FORBES moved that the Re-
port of tho Scleet Committee appoint-
ed to consider the communication from
tho Mudras Government regarding the
lovy, in cortain cascs, of a tine on the
Town, District, or Division in which
a riot or pillnge was committed, and
also to consider the  existing laws
geuerally relating to the responsibili-

tios of landowners and occupiers of-

land in connection with Police matters
—which was presentod to the Council
lust Saturday, aud had been printed,
and was in the hands of Honorable
Members—be adupted. He said that,
in cnse any Honorable Member shouid

Mr. Harington

LEGISLATIVE COUNCIL.

Jor Riots. 680

not at once remember the circum-
stances of the case, he would briefly
state that a.case of riot had occurred
in one of the Districts of the Madras
Presidency, in reporting which the
Magistrate suggested the enactment
of a law for -imposing a fine on the
inhabitants of any-village, by the inha-
bitants of which any serious outrage
or riot might be committed, when there
was resson to believe that the inten-
tion to commit such outrage or riot
had been generally and publicly known
to the inhabitants, and they had ab-
stained from giving notice to the Po-
lice. That suggestion. having gone
home with all the papers connect-
ed with the case, the Secretary of
State had desired that it should be
communicated to the Government of
India, by whom the papers had been
presented to this Council. The sub-*
Ject had been considered by a Select
Committee of the Council, but as no
opinion upon the question had been
expressed by any of tho local Govern-
ments—the Madras Government even
abstaining from any opinion for or
aguinst the proposed law when sending
the papers home, and when sending

| them to the Government of India—

the Sclect Committee had proposed
that the Government of India should
ascertain the sentiments of the various
local Governments as to the advisabi-
lity of legislation in the matter, on the
receipt of which the Council would be
in a better position than it was at
present to como to a decision as to
the necessity for the interference of
the legislature.  That was the Report

which he now moved that the Council
should adopt.

Agreed to.

Mg. FORBES then moved that Sir
Bartle Frere be requested to take the
Report to his Excollency the Governor-
General in Council, for such orders as
his Lordship in Council might think
it expedient to pass thereon.

Agreed to.

BENGAL MILITARY ORPIAN
SOCIETY.

Stk CHARLES JACKSON moved
that the Bill “to-amend Aect XXI
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of 1860 (for the registration of Lite-
rary, Scientific, and Charitable Socie-
ties)”” be referred to a Select Com-
mittee consisting of Mr. Erskine, Mr.
Seton-Karr, and the Mover.

Agreed to.

EMIGRATION (SEYCHELLES).

Mz. FORBES gave notice that he
would, on Saturday next, move the
first reading of a Bill relating to Emi-
gration to the British Colonial Depen-
dency of Seychelles. '

The Council adjourned.

‘

Saturday, July 6, 1861.

»
PRESENT :

The Hon'ble the Chief Justice, Vice-President,
in the Chair,

Hon'ble Sir H. B. E. | Hon'’ble Sir C. R. M.
Frere, Ji n,
Hon’ble Major-Gensaral and
Sir R. Napier, W. S. Seton-Karr,
H. B. Harington, Esq., .
H. Forbes, Esq.,
INCOME TAX.

TrE CLERK reported to the Coun-
cil that he had received a communica-
tion from the Bombay Government to
the address of Mr. Erskine, regarding
a proposed amendment in Act XXXII

. of 1860 (for imposing duties on pro-
fits arising from property, professions,
trades, and offic8s).

S BARTLE FRERE moved that
the communication be printed.

Agreed to.

RELIGIOUS ENDOWMENTS,

Tux CLERK reported that he
had received a communication from
the Home Department forwarding a
further despatch from the Secretary of
State for India on the subject of the
repeal of Regulations XIX. 1810. of
the Bengal Code and VII. 1817 of the
Madras Code, relative to native reli-

gious endowments.
Sik BARTLE FRERE moved that

the communication be printed and re-
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ferred to the Select Committeo on the
Bill to repeal those Regulations.
Agreed to.

MINORS.

Tae CLERK reported that he
had received a communication from
the Home Department forwarding cer-
tain papers from the Government of
the North-Western Provinces regard-
ing the practical working of Act XL
of 1858 (for making better provision
for the care of the persons and pro-
perty of Minors in the Presideucy of
Fort William in Bengal).

Mgr. HARINGTON moxved that the
communication be printed.

Agreed to.

VILLAGE WATCHMEN,

Tae CLERK reported & communi-
cation from the Bengal Government
to the address of Mr. Seton-Karr, for-
warding the opinions of the local offi-
cers on the Bill “ to regulate the ap-
pointment, employment, and dismissal
of Village Watchmen in the territorics
under the Government of the Lieute-
nant-Governor of Bengal.”

Mgr. SETON-KARR moved that
the communication be printed and re-
ferlxl‘ed to the Select Committee on the
Bill.

Agreed to.

RECOVERY OF RENTS (BENGAL.)

Tue CLERK reported a commuui-
cation from the Bengal Government
to the address of Mr. Seton-Karr, for-
warding, with reference to the Petition
presented to the Legislative Council
by certain Zemindars aund others of
Nuddea and to the Bill before the
Council “to amend Act X of 1859
(to amend the law relating to the re-
covery of rent in the Presidency of
Fort William in Bengal)”, s report
from the Board of Rcvenue on the
subject. .

Mr. SETON-KARR movod tha
the communication be printed and re-
gylrled to the Select Comnmittee on the

1.

Agreed to.
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