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Sie BARTLE FRERE moved that
the Bill be read a third time and passed.

The Motion was carried, and the Bill
‘read & third time.

Licensing of Arts,

POSTPONED ORDERS OF THE DAY.

The following Orders of the Day
were postponed :— .

Adjourned Committce of the whole Council
on the Bill “ for simplifying the Procedure of
the Courts of Criminal Judicature not estab-
lished by Royal Charter.”

Committee of the whole Council on the Bill
« to amend Act VIII of 1859 (for simplifying
the Procedure of the Courts of Civil Judicature
not ostablished by Royal Charter).”

Committee of the whole Council on the Bill
« to make certain amendments in the Articles
of War for the Government of the Native Offi-
cers and Soldiers in Her Majesty’s Indian
Army.”

Committee of the whole Council on the Bill
« to amend Act TII of 1857 (relating to Tres-
passes by Cattle).”

EMIGRATION (SEYCHELLES).

Mz. FORBES moved that the Bill
~¢ relating to emigration to the British
Colonial Dependency of Seychelles”
be referred to a Select Committee con-
sisting of Mr. Harington, Mr. Seton-
Karr, and the Mover.

Agreed to.

BRANCH RAILWAYS, &c.

M. SETON-KARR moved that
~the Bill “to provide for the construc-
tion, by Companies and by private
persons, of Branch Railways, Iron
Tram Roads, common Roads, or Canals,
as feeders to Public Railways” be
referred to a Select Committee consist-
ing of Mr. Harington, Mr. Forbes,
Sir Charles Jackson, and the Mover.

Agreed to.
RECOVERY OF RENT (BENGAL.)

Mz. HARINGTON moved that a
communication received by him from
the Government of the N orth-Western
Provinces be laid upon the table and
‘referred to the select Committee on
the Bill “to amend Act X of 1859
(to amend the lsw relating to the
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reco of rent in the Presidency of
Fort William in Bengal).”
Agreed to.

INCOME TAX.

Sk BARTLE FRERE gave notice
that he would on Saturday next
move the second reading of the Bill
to amend Act XXXII of 1860 (for
imposing Duties on Profits arising from
Property, Professions, Trades, and
Offices.) :

LICENSING OF ARTS, TRADES, AND
DEALINGS.

_Sir BARTLE FRERE moved that
Sir Robert Napier be requested to take
the Bill ¢ for imposing a Duty on Arts,
Trades, and Dealings” to the Governor-
General for his assent.

Agreed to.

PAPER CURRENCY.

SR BARTLE FRERE moved that
Sir Robert Napier be requested to take
the Bill “ to provide for a Government
Paper Currency” to the Governor-
General for his assent.

Agreed to. ,

The Council adjourned.

Saturday, July 20, 1861.

PRRESENT :
The Hon'ble the Chief Justice, Vice-President,
n the Chair.

Hon’ble Sir H. B. E. ] C. J. Erskino, Esq.,
Frere, Hou'ble 8ir C. R. M.
Hon’ble jor-Genl. |  Jackson,
Hsgllz‘.mp T, E'qu and
. B. Hari , Esq.] W. 8. Seton-Karr
H Forlm,m | Exq. '

LICENSING OF ARTS, TRADES, AND
DEALINGS ; AND PAPER
CURRENCY.

Tae VICE-PRESIDENT read Mes-
sages from thc Right Honorable the
Governor-General, communicating his
assent to the Bill “ for imposing a
Duty on Arts, Trades, and Dealings,”
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and the Bill “ to provide for a Go-
vernment Paper Currency.”

*°  SALTPETRE.

TEE CLERK presented a Petition
from certain Saltpetre Merchants of
Delhi against the levy of a tax on
Indian Saltpetre.

MRr. HARINGTON moved that the
Petition be printed and referred to the
‘Select Committee on the Bill “ to regu-
late the manufacture of Saltpetre and
of Salt educed therefrom.”

Agreed to.

COURTS OF CIVIL JUDICATURE.

Tue CLERK reported to the Coun-
¢il that he had received & communica-
tion from the Home Department for-
warding for consideration, in connec-
tion with the Bill for constituting
Courts of Civil Judicature, copies of
two Despatches from the Secretary of
State relative to the institution of Civil
suits under Section 6 Act VIII of
1859, the expediency of abolishing the
grade of Sudder Ameen in the Bombay
Presidency, and the necessity of adopt-
ing some general -and comprehensive
measure in regard to the Courts in the
three Presidencies presided over by
Uncovenanted Judges.

Mgr. HARINGTON moved that the
communication be printed and referred
to the Select Committee on the Bill.

Agreed to.

PENAL CODE AND CRIMINAL
. 'PROCEDURE.

Tre CLERK also reported a com-
munication from the Home Depart-
meut, for warding a Despatch from the
Secretary of State, communicating re-
marks regarding the postponement of
the introduction of the Penal Code,
and expressing & hope that-every ex-
ertion will be made with the view of
‘expediting the progress of the Code of
Criminal Procedure now under the
consideration of the Council.

Sir BARTLE FRERE moved that
the -communication be read when the

Q.
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Council went into Committee on the
Criminal Procedure Bill.
Agreed to. '

SALTPETRE.

Tue CLERK also reported a com-
munication from the Government of the
North-Western Provinces, relative to
the Bill “ to regulate the manufacture
of Saltpetre and of Salt educed there-
from.”

Mz. HARINGTON moved, that the
communication be printed and referred
to the Select Committee on the Bill.

Agreed to.

HOUSE OF CORRECTION (CALCUTTA).

Mz. SETON-KARR moved the first
reading of a Bill “for the better en-
forcement of discipline in the House
of Correction at Calcutta.”

He said :—

Sir, it will be in the recollection of
Honorable Members that, in the spring
of this year, a very serious outbreak
took place in the House of Correction,
in which several prisoners, after violent
and mutinous conduct inside the Jail,
effected their escape, and caused the
death of a native policeman in the
exercise of his duty.

The papers relating to the enquiries
which took place after the outbreak, will
be found in the annexure to this Bill.

As may be conceived, the Advocate
General was called on for his opinion,
and it appears that not only is the
law deficient, but that there is no
proper controlling authority to provide
for the due discipline and regularity
of the Jail. The nominal authority
resides in the Sheriff, but, practically,
the superintendence is left to the
Commissioner of Police, who, however,
Las not the legal power to inflict all
the necessary punishments. All that
he can do, is to put men in irons
when an outbreak is actually immi-
nent, but he has not the power suffi-
cient to deal with ordinary breaches of
discipline. This is a state of things
which it is necessary should be at
once remedied.

It appears further that there are
two laws applicable to Jail discipline,
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namely, Act XVI of 1840 and Act
XXIIIof 1854. The first empowers the
Governor-General in Council to frame
Rules regarding transported convicts,
and the second empoywers the same high
authority to detain persons sentenced
to penal servitude in any place that
may appear advisable. But neither
singly nor together is it possible to
work these laws so as to obtain the
desired end. They will not apply to
persons sentenced to penal servitude,
but detained in the House of Correc-
tion as an immediate place of confine-
ment ; nor to persons sentenced to penal
servitude by & Court Martial ; nor to
persons sentenced to imprisonment
with or without hard labour ; nor to
persons awaiting their trial.

Sir, it is now proposed to vest the
control of the House of Correction in
the hands of one person who shall be
either the Commissioner of Police or
some person whom Government may
appoint.

In this view the powers of the Chief
Commissioners are strictly defined, and
we propose by law to empower him to
punish persons guilty of mutinous or
violent conduct, or of insolent Janguage,
or prisoners who contumaciously refuse
to perform the work allotted to them,
by solitary confinement for a period of
three days, or by separate confinement
for not more than seven days, or by
placing them in irons for not more than
four days, in each particular instance.

Still further to ensure order, it is
proposed to empower the Government,
from time to time, to frame rules for
the ordinary discipline of the jail, em-
bracing the food, the prison dress, the
classification of prisoners, their hours
of recreation, and their hours of work.

In order to preserve intact the juris-
diction of the Sheriff, provisien has
been made in the case of any prisoner
condemned to death confined in the
House of Correction, to allow the She-
riff to demand his body and to have the
sentence executed. I need hardly say
that it is in no wise intended to detract
from the dignity or to impair the honor
of the Sheriff’s office : but it is obvious
that o Chief Commissioner or Magis-
trate always available, experienced in
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his work, and not liable to be changed
yearly, is more qualified for the super-
intendence of the House of Correction,
than the Sheriff who is changeds every
year.

In this respect the English prece-
dents have been closely followed.

In England the Houses of Corvec-
tion are under the visiting Justices and
the Jail is under the Sheriff. One fur-
ther proviso has been added by which,
if this Act shall pass and work satis-
factorily, the Governor-General, by an
order in Council, may extend its pro-
visions to any House of Correction
now existing, or that may hereafter be
established, in any part .of the British
Territories in India.

These, Sir, are the main provisions
of this enactment, and they are believ-
ed to be sufficient to meet any emer-
gency that may arise; and, in this
view, while inviting your particular
scrutiny and that of the Honorable
Judge on my right, to the snme, I beg
leave to move the firat reading of the
Bill.

The Bill was read a first time.

INCOME TAX.

Sig BARTLE FRERE moved the
second reading of the Bill * for limit-
ing in certain cases for the year com-
mencing from the 31st day of July
1861, the amount of Assessment to the
Duties chargeable under Act XXXII
of 1860 (for imposing Duties on Profits
arising from Property, Professions,
Trades, and Offices) and Act XXXIX
of 1860 (to amend Act XXXII of
1860).”

The Motion was carried, and the
Bill read a second time.

CONSOLIDATED CUSTOMS BILL.

Mz. ERSKINE moved the second
reading of the Bill “ for the consoli-
dation and amendment of the laws
relating to the Collection of Customs

Duties.”
The Motion was carried, and the Bilt.

read a second time.
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MUNICIPAL ASSESSMENT (BOMBAY).

The Order of the Day being read
for theythird reading of the Bill “ to
amend Act XXV of 1858 (for appoint-
ing Municipal Commissioners and for
raising o fund for Municipal purposes
in the Town of Bombay)”’—

Mz, ERSKINE moved that the Bill
be re-committed to & Committee of the
whole Council for the purpose of intro-
ducing & merely formal amendment,
namely, the substitution of  the 1st
of September 1861” for * the 15th of
April 1861” as the date of commence-
ment of the Act.

Agreed to.

The Bill passed through Committee

with the proposed amendment, and,
the Council having resumed its sitting,
was reported. '

Mkz.
the Bill be read n third time and
passed.

- The Motion was carried, and the Bill
read a third time.

CRIMINAL PROCEDURE.

The Order of the Day being read
for the adjourued Committee of the
whole Council on the Bill *for sim-
plifying the Procedure of the Courts
of Criminnl Judicature not established
by Royal Charter,” the Council re-

solved itself into a Committee for the |

further consideration of the Bill.
The Despatch from the Secretary of
State was then read as follows :—

“ India Office, London, 7th June 1861,
Legislative No. 7.

My Lorp.—Your letter, dated 9th April
(No. 10) 1861, stating that an Act had been
passed by the Legislativé Council, and assented
to by the Governor-General deforring the in-
troduction of the Penal Code till the 1st
-January 1862, in consequence of the transla-
tions of the Code into the several vernacular

not having been completed, and of
the small progress which has been made in
passing the Code of Criminal Procedure through
the Committce of the Legislative Council, has
boen laid before me in Council.

2. Under tho circumstances stated, I ap-
prove of the course which has been takon, and
of the Act suspending the introduction of the
Penal Code, to which l31'otu' Lordship’s assent
has been given. At the same time I regret

ERSKINE then moved that |

COUNCIL, Procedure Bill, 784

that this important measure is not to' coms-
into operation until the commencement of the -
next year; and I trust that every exertion
will be made by the Members of your- Lord-

ship’s Government to prevent any unnecessary
delay in the progress of the Cod); of Criminal

Procedure through the Legislative Council.

8. To this end, I would suggest for the
consideration of your -Lordship in Council,.
that matters of merely local interest, and of
comparatively inferioy importance, might be
deferred, so as to enable the Legislative Coun-
cil to proceed as rapidly as is consistent with
due deliberation, with & measure which is

urgentlﬁ used, and which is to affect the whole
of the British possessions in India. '

I have the honor to be, &c.,
(sd) C. Woon.”

The Committee proceeded to con--
sider the Chapter of Lunatics, as pro-
posed to be altered by the Chairman.
Peacock. :

Sections 1 to 7 were severally passed
as follows :—

1. “ When any person whois charged with
any offence shall appear to the Magistrate
having jurisdiction, to be of unsound mind,
and incapable, in consequence, of making a
defence, the Magistrate shall institute an in-
quiry to ascertain the fact of such unsoundness
of mind, and shall cause the accused person
to be examined by the Civil Surgeon of the
District or some other Medical Officer, and
thereupon shall examine such Civil Surgeon
or other Medical Officer, and shall reduce the
examination into writing, and if the Magistrate
shall be of opinion that the accused person
is of unsonnd mind, he shall stay further
procecdings in the case.

2. Ifany person who shall be committed for
trial before a Court of Session, shall at his trial
appear to the Court to be of unsound mind and
incapable of making his defence, the Court shall
in the first instance try the fact of such un-
soundness of mind, and if satisfied of the fact,
shall give a special judgment that the accused
person is of unsound mind and incapable of
making his defence, and thercupon the trial shall
be postponed.

8. Whenever any investigation or trial of
o casc shall be postponed under Section 1 or 2
of this Chapter, the Magistrate or Court of
Session, as the caso may be, may at any time
resune the iuvestigation or trial, and require
the accuscd, if detained in custody, to be
brought before him, or if the accused has been
released on security, may requirc his appear-
ance.

4. If when the accused appears, or is again
brought before the Magistrate or the Court of
Session, as tho casc may be, it shall appear
to such Magistrate or Court that the accused
is in a fit state of mind to make his defence,
the investigation shall proceed, or the accused
shall be put on his trial, as the case may
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quire. If it shall appear that the accused is
still of unsound mind and incapable of making
his defence, the Magistrate or Court of Session
shall in act according to the provisious of
Section I or IL

-5. In any case in which an accused person
is found to be of unsound mind and incapable
of making his defence, the Magistrate or Court
of Session, as the casc may be, if the offence be
bailable, may release such person on sufficient
security being given that he shall be properly
taken care of, and shall be prevented doiig
injury to himself or any other person and for
his appearance when rea:xired. f the offence
be not bailable, or if the required bail be not
given, the accused person shall be kept in
safe custody in such place as the local Go-
vernment to which the case shall be reported
shall direct.

6. Whenever any person is acquitted upon
the ground that atthe time at which he is
charged to have committed the offence, ho was
by reason of unsoundness of mind incapable of
knowing the nature of the act charged, or that
he was doing what was wrong or contrary to
law, the finding shall state specially whether
hie committed the act or not.

7. Whenever such finding shall statc that
the accused person committed the act charged,
the Magistrate or Court of Session before
whom the trial was held, shall, if the act
charged would but for the incapacity found
have amounted to.an offence, order such person
to be kept in safe custody, in such place and
manner as to the Magistrate or Court of Ses-
sion shall secem fit, and shall report the casc
for the order of the local Government. Tha
local Government may order such person to be
kept in safe custody in o Lunatic Asylum or
other suitable place of safe custody.”

The postponed Section 8 provided as
follows : —

« No porson, against whom any such special
finding shall have been given, shall be entitled
to be discharged out of custody on being re-
stored to soundness of mind, unless by order of
the local Government.”

The Section was proposed by the
Chairman to he altered as fol-

lows :(—
“ YWhen any person is coufined under the

provisions of Scction 5 or 7, it shall lx Jawful
for the Inspector of Jails or the Visitors of

Lunatic Asylums to visit such person iu order |

to ascertain his state of mind, and such person
shall be visited once at least in every six months
bv one of such officers, who shall make n
I rt a5 to the state of mind of such

special re
pg:::m. ft?such officer in the casc of a person
confined nnder Scction 5, shall report that in

is opini h person is capable of making his
g;;:%‘el:mc::c;u;cl:on shall be taken before thg
Magistrate or Court of Sessiou as the case ma}
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be at such time and place as the Magistrate or
Court shall appoint, and such Magistrate or
Court shall deal with such person under the
provisions of Section 4, and may reccive the
certificate of the inspecting officer ag evidence.
If such person shall be confined undet the pro-
visions of Section 7, and thc inspecting officer
as aforesaid shall certify that in his judgment
such person may be discharged without danger
of his doing injury to himself or auny other
gcél:;ou, such person shall be taken before the

ions Judge or the Magistrate of tho Dis-
trict, and if such Judge or Magistrate shall bo
satisfied that he may be dischaﬁod with safety
as aforesaid, such Judge or Magistrate shall
order him to be discharged.”

Mgr. HARINGTON said, he could
not consent to the material alteration
of the present practice. which was
proposed in the concluding part of this
Section, first, because no reason had
been assigned for so great n chango,
and, secondly, because he could not
bring himself to thiok that the Magis-
trate or Sessio. s Judge was the proper
authority to determine, whether a person
who had committed an act which, but
for his stat of mind at the time he
committed it, would have been a seri-
ous offence or crime rendering the
perpetrator liable to a heavy penalty,
extending even to a sentence of death,
was in a fit condition to be again let
loose upon society.
no such power as that now proposed to
be given to the Magistrates and Ses-
sions Judges in this country was
vested in the Mngistrates or in any
Criminal Court at home. There it
could be cxercised, he understood,
only by the Secretary of State for
the Home Department, aud the
same reasons which led to the power
being given to that Officer, no doubt,
induced the Legislaturo of this coun-
try to confer the power, uot upon the
loenl cuthorities by whom it had never
becn exerecised, but upon the. local
Government by which, acting with the
advice of the Sudder Court, it had
always been exercised ; and he could
not agree to the alteration now pro-
posed. which would take the power
from the Executive Government aud
give it to Officers holding the compn-

i ratively subordinate position of Ma-

istrate or Session Judge. Looking
at the question in a legal point of view,

He Uelieved that
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he apprehended that the Criminal
Oourts could not legitimately inter-
fere after the acquittal by themof theac-
"cused pergon. With thatacquittal their
power to act judicially ceased. The
case was then, as it were, taken out of
the hands of the Courts, and fell within
the' cognizance of the Executive Go-
vernment in its capacity of guardian of
all its subjects. It was not alleged that
the power which had been hitherto ex-
ercised by the Executive Government
had been abused, or that any incon-
venience had resulted from the power
being in the Executive Government,
and not in the local Authorities. The
presént practice had been in force for
more than half a century. As he had
already shown, it was conformable to
the practice at home; and he. sub-
mitted that it ought not to bealtered
unless found inconvenient or objec-
tionable, which had not been shown to
be the case. This was the objection
which he entertained in principle to the
proposed Section. Then he observed
that the Section made no provision for
the cases of persons who were unable
to be put upon their trial for offences
charged against them by reason of
unsoundness of mind, but who were
at large on bail. Some provision
secemed to be required to keep their
cases in view. This wag pointed out
on a former occasion by the Honorable
Memnber for Bombay, and he (Mr.
Harington) had prepared a Section to
meet that Honorable Member’s objec-
tion. The Section proposed by the
Honorable and lenrned Vice-President
did not indicate what Session Judge was
to have the power of ordering the dis-
charge of an accused person acquitted on
account of insanity, on his being restored
toa sound mind. The trial might have
taken place at Meerut, and the accused
person might be confined in the Lu-
natic Asylum at Benares. It surely
could not be intended to send this
man from Benares to Meerut, in order
thot he might be again brought before
the Court which tried him, notwith-
standing that the Judge who held the
trial might have been removed in the
interim. He thought that such a pro-
ceeding would be exceedingly hard

My, Harington
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and improper in so far as the accused:
person was concerned, and that it
should not be allowed. These were
some of the objections which he enter-
tained to the Section as regarded its
details, and he must say he greatly
preferred the Section which had been
prepared by him.

Tae CHAIRMAN said, it appear-
ed to him that, Wwhen a man tried
for an offence, even murder for
instance, was acquitted on the ground
of lunacy, he was not guilty of any
crime, aud ought not therefore to be
punished for any crime, but ought to-
be restrained so that he might not do
any injury to himself or to the public-
at large. It was therefore necessary
to confine him. The question then
arose whether the Government ought
to have the power to confine that man
as long as they pleased, so as to prevent
him from doing injury to himself or
others. To meet such a case, the Sec--
tion now under discussion provided that
it should be lawful for the Inspector of
Jails or the Visitors of Lunmatic Asylums

to visit the lunatic in order to ascer-
tain his state of mind, and that the
lunatic should be visited once at least
in every six months by one of such
Officers who should make a special
report as to the state of mind of the
lunatic. The Section went on to pro-
vide that, if the lunatic should have
been acquitted on the ground of lunacy,
and the Inspecting Officer should cer-
‘tify that in his judgment the lunatic
might be discharged without danger of
his doing injury to himself or others,
the lunatic should he taken before the:
Sessions Judge or the Magistrate of"
the District, and if such Judge or
Magistrate should be satisfied that he
might be discharged with safety, the
Judge or Magistrate should order him
to be discharged. That appeared to
him (Sir Barnes Peacock) to be a
sufficient security to prevent any
man from doing injury to himself
and others, and theve was the fur..
ther security that a man would not
be confined in Jail or in s Lunatie:
Asylum longer than might be abso-
lutely necessary. Then with regard
to the detention of persons for want
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-of bail pending investigation or trial,
if the offence were bailable, the accus-
-ed might be released on sufficient secu-
rity being given for his safe custody
and for his appearance when required.
But if the offence were not bailable,
the accused would be kept in safe cus-
tody in such place as the local Govern-
‘ment to whom the case would bereported
would direct. Now the Government
‘would direct the accused to be kept
either in a Lunatic Asylum or in the
-Jail, and therefore this Section requir-
ed his being visited and reported on by
the Inspector of Jails or the Visitors of
Lunatic Asylums. The Section went
-on to provide that, if the Inspecting
‘Officer should report that in his opinion
the accused was capable of making his
defence, the accused should be taken
before the Judge or Magistrate, and the
~Judge or Magistrate should deal with
him under the provisions of Section 4,
and might receive the certificate of the
Inspecting Officer as evidence. It ap-
peared to him that the Section as now
proposed provided sufficient protection,
both as regarded the public by pre-
venting dangerous lunatics from being
let loose on society, and as regarded
lunatics confined in Lunatic Asylums
or in Jail. Whether the lunatic had
committed murder wes not material,
for he could not be punished for an
offence committed without a criminal
intention, and then the only question
for consideration was, whether he
should be detained in confinement 8o
long as the Government chose todo
so or did not choose to release him.
The Honorable Member for the North-
Western Provinces had referred to the
Act passed in England. But then it
ought to be remembered that that Act
only applied to cases of felony.

Mz. FORBES said that, as a general
rule, it was not good that power to
undo an act should be given to any
authority lower than that which had
.originally done the act, and he did
pot think it right that a Magistrate
should have the power to undo an
Order of the Government. There was
-one matter, however, which, it appear-
ed to him, had escaped the attention of

the Honorable and learned Chairman, |
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and that was the almost physical im-
possibility of an Inspector of Jails
visiting all the Jails every six months,
There were twenty-two Districts under
the Madras Presidency, in each of
which there was a Jail, and there was
but one Inspector of Jails for the whole
Presidency.

Tae CHAIRMAN said, he was
quite willing to substitute *twelve
months” for *six months.”

MRg. SETON-KARR said that, after
the arguments used by the Honorable
Member for the North-Western Pro-
vinces and the full exposition of the
Honorable and learned Vice-President,
he felt himself enabled to draw a dis-
tinction between the two Sections re-
ferred to. Section 5 referred to cases
still within the possible cognizance of
the Judge or the Magistrate, and, as
such, within the domain of the Judi-
cial Courts. Section 7 contemplated
cases which had passed out of the
hands of the Court, on which the
Court had pronounced a regular find-
ing, and which therefore belonged to
the province of the Executive Govern-
.ment. The Court in‘these latter cases,
had excrcised all ita powers within
the limits prescribed to it by law, and
had discharged its office. Then came
what would be an exercise of discre-
tion, and in this light the Government
possessed functions analogous to those
which belonged to it as the fountain of
mercy. It would, in fact, be called on
to grant a practical remission of n
penalty. This was a matter which had
better be left to the local Government
than to the Courts, and there might
be really practical inconvenience or
obstacles to the coursc proposed, of
deputing an Inspector, once in six or
twelve months, to any Jail wherein
o lunatic might be confined. Moreover
the law now in force, placing this power
in the hands of the Government, had
worked well hitherto and should not
be altered without good reason. Qo-
vernment had never been harsh or un-
reasonable in these cases, aud had
never kept men in confinement as luna-
tics without very good cause. In this
view, he could not support the amend-
ment in its present shape.
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‘Mge. ERSKINE said that, with re-
.gard to the question 8f principle in-
_volved in caaes falling under Section
“7, he thought they must all concur in
the opinion which had been expressed
by the Honorable and learned Chairman,
that in such cases the final decisions
must be regarded not as acts of mercy,
but a8 acts of justice. There were,
however, two considerations which
weighed with him and must influence
his vote on this question. The one was
the apparent unsuitableness of the per-
son—that is, the local Judge—to whom
it was proposed by the amendment to
-entrust the duty of final decision ; and
the other was the special fitness of the
Government to get that duty dis-
charged. Tt secmed to him that the
“Jjudicial part of the proceedings was
completed when judgment was given
by the Court after trial, and what
remained to be done was a matter as
to which the Judge would be depen-
-dent on the opinions of others. The
Judge would no longer have to consi-
der any point of law or of fact, hut
would simply have to consider whether
-or not the person in confinement would
be likely, if discharged, to do injury
to himself or to any other person.
This was purely a matter of opinion
pidd inference, and a medical opinion
-only, or that of a person who had
- scientifically studied the subject, would
be of real value. In other cases where
the question was whether a person
actually exhibited symptoms of insanity
at some particular time, the ovidence
of any by-stander might bhe of import-
ance, and the duty of eliciting the
truth could best be performed by a
-Judge trained to deal with conflicting
testimoniecs. But in the cases now
referred to the behaviour of the man
& month before, or a week Dbefore,
would be comparatively immaterial.
The question would relate solely to
the future, and would have to be
decided almost exclusively by medi-
cal opinions. Now the Inspector
of Jails was not necessarily a Me-
dical Officer ; he was not so, he (Mr.
Erskine) believed, in the Madras Pre-
sidency, and had not until recently
been 80 in Bombay. In the greater
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number of cases, therefore, if a person
was confined in a Civil Hospital, the
Inspector would have to be satisfied
with the opinion of the Civil Surgeon
whose opinion might not be particu-
larly valuable in cases of lunacy. Yet
this would generally be all that the
Judge would have to guide him. The
Government, on the other hand, would
always be in a position to obtain the
best information and opinions on the
subject. In Bombay the practice ge-
nerally was to bring a lunatic down
to the Presidency Asylum which was
superintended by an Officer who had
devoted much time to this particular
kind of malady and had the best means
of making a careful examination into
such cases. If an Officer so situated
came to the opinion thut » person ought
to be released from confinement, he
would report his opinion to the Govern-
ment, who would then decide on the best
evidence and opinions available. He
thought that that was the safer and
more cautious way of proceeding in
such cases, and he must therefore vote
against the amendment proposed by the
Honorable and learned Chairman.

Sir CHARLES JACKSON must
say he did not see the force of the
objections taken to the proposed Clause.
The Clause, as it stood, gave power
to the local Government only to order
the discharge of a person out of cus-
tody on being restored to soundness of
mind. Now the Honorable Member
for the North-Western Provinces had
said that that was the present law and
that that law had never been abused.
He believed it was not the intention
of the Honorable and learned Chair-
man to say that it had been abused.
But what his Honorable and learncd
friend meant was that it was a
power round which every possible
safeguard ought to be fenced. It was
said by the Honorable Member for the
North-Western Provinces that the -Go-
vernment would always take the best opi-
nion. Now what did the Honorable and
learned Chairman propose, but simply
to point out the way in which the opi-
nion might be taken. The Section pro-
vided that the Inspector of Jails or the
Visitors of Lunatic Asylums should
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visit and make a special report as to
the state of mind of each lunatic con-
fined under Sections 5 and 7 ; and it
then went on to say that, in cases under
Section 5 where clearly the matter was
sub judice, the opinion of the Judge
or Magistrate should also be taken.
Then again, although it was quite
clear that a matter under Section 7
was no longer sub judice, still for
greater caution the opinion of the Judge
or Magistrate should also be taken
in addition to that of the Visitors
of Lunatic Asylums. Therefore he
thought that the object of the Ho-
norable and learned Chairman’s amend-
ment was a perfectly legitimate one.
He did not think that the decision of
the Government should be final against
the alleged lunatic and his friends
when the Visitors had in fact given an
opinion in favor of his sanity. He
thought that the alleged lunatic was
entitled to have his case regularly tried,
and that there should be every enquiry,
"not only by the Inspector of Jails or
the Visitors of Lunatic Asylums, but
also by a Judge or Magistrate, in order
to ascertain whether the lunatic wasin a
fit state to be enlarged. In this view,
he thought the proposed Clause was a
very useful and proper one, and he
should vote in support of it.

After some further discussion, it was
resolved, on the suggestion of Mr.
Harington, to divide the Section into
three Clauses, and to consider each
Clause separately.

Clauses 1 and 2 were then sever-
ally put and carried as follows :—

“1. When any person is confined under the

rovisions of Section 5 or Section 7, it shall
Ee lawful for the Iuspector of Jails or the
Visitors of Lunatic Asylums to visit such per-
son in order to escertain his atate of mind, and
such person shall be visited once at least in
every twelve months by one of such Officers
who shall mak; a special report as to the state

ind of such person.

Of;l Idf :uch r]:n is confined under Section
5, and such gzieer shall report that in his
opinion such person is capable of making his
defence, such person shall be taken before the
Magistrate or Court of Session as the case
may be, at such time as the Magistrate or
Court of Session shall appoint, and such Ma-
gistrate or Court shall deal with such
under the provisions of Section 4, snd may
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receive the certificate of the Inspecting Officer
as evidence.” *

Clause 3 was then proposed as fol-
lows:—

“If such person shall be confined under the
provisions of Section 7, and the Inspecting
Officers as aforesaid shall certify that in his
judgment such person may be disch: with-
out danger of his doing injury to himself or
u::gother person, the local Government may
order the discharge of such person. If the
Government do not order his discharge, the
mon confined shall be taken before any

ions Judge who shall investigate the case,
and if he be satisfied that such person may be
discharged without any such danger as afore-
said, he shall order his discharge.”

Tue CHAIRMAN said that, in
proposing this Clause, he wished to
say only a few words in explana-
tion. In such cases evidence must be
adduced by both parties, and the evi-
dence would doubtless be of a con-
flicting character. But if the Judge
were competent to try the accused in
the first instance, and to determine
whether the accused might be hanged
or confined in a Lunatic Asylum, sure-
ly the same Officer was competent to

eal with the evidence as to the subse-
quent state of mind of the prisoner.
He (Sir Barnes Peacock) was intend-
ing at one time to propose that the
decision of the Session Judge should
be final, but he had not done so.
Suppose a woman had murdered her
child in a fit of frenzy produced by
a fover at the time of her confine-
ment, and the Inspecting Officer was
subsequently to report that the woman
had been restored to her right senses
and wus a fit person to be dis-
charged ; he (Sir Barnes Peacock) did
not mean to say that the Government
would refuse to act on that report im-
properly. But they might refuse to do
8o on what they might consider good
grounds. Was the Government of
their own opinion to refuse to discharge
the woman? What he wanted was
that a person might, by a process
in the nature of o Aabeas corpus,
be brought up before a Session
Judge, and that the Session Judge
should try between the Government
and the lunatic whether he was in a

53
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fit state to be discharged. He (Sir
Barne¥Peacock) would not make the
Clause applicable to the case of a per-
son who had published-a seditious libel,
or been guilty of other misdemeanors
of that nature, but would confine it
to the most serious offences of the nature
of felonies. If it was also considered
desirable, he would provide for the
report being made by the Inspector of
Jails or some other competent person.
But he certainly thought that, if the
Government refused to discharge a
lunatic, though the report of the In-
spector of Jails or of the Visitors
of Lunatic Asylums had declared that
he was in a fit state to be set at
liberty, there ought to be some legal
tribunal before which the matter
_should be publicly determined, whether
the prisoner was now a lunatic or not,
and whether, if he was not, he should
continue to be confined in the Jail or
Lugatic Asylum in which he had
been originally placed, not because he
had committed a crime, but because he
had been acquitted only on the ground
of lunacy ; and therefore he proposed
the insertion of the foregoing Clause
in addition to those already inserted.
Sir BARTLE FRERE said, he
should have entirely agreed in all the
remarks of the Honorable and learned
-Chairman, if insanity were an invari-
able condition in such cases. But in
the very case put by the Honorable
and learned gentleman, that of puerperal
manis, this was not so. He would set
aside entirely the case of a man who
was considered dangerous by reason of
his having published a seditious libel.
He hoped we should never have in this
country occasion to legislate for such
cases ; he would confine himself entirely
to the cases of persons who could not
be discharged without danger of doing
personal injury to themselves or to
others. He would take the case put
by the Hounorable and learned Chair-
man, and ask whether there was not
something to be said on behalf of the

poor lunatic herself, and whether it was |

not the duty of the Government to see
that the woman should not be thrown
loose on the world. The Court of
Ju-tice had but one duty to perform—

Sir Barnes Peacock
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to decide whether the person was or
was not confined for the cause alleged.
But Government had a higher duty to
perform as guardian of the supposed
lunatic, and had to see that people who
could not take care of themselves and
‘had no one to take care of them were
not cast adrift on the world uncared
for. The Clause, as it was proposea,
put the opinion of the Session Judge
who might be an utterly inexperienced
Officer in these matters, higher than
that of the Government who had much
better means of judging and who had
no possible bias in the matter, There
was a great difference between judging
whether a man, when he committed a
specific act, was or was not mentally
responsible for his acts, and deciding
whether the same man was likely again
to commit such acts, while in a state
not to be really responsible for them.
The one required no legal training to
decide, while the other could only be
decided by persons who had undergone
& long course of professional medical
education in that particular branch of
the science. For these .reasons, he
should propose the following, by way
of amendment, on what had been pro-

posed by the Honorable and learned
Chairman :—

“If such person shall be confined under the
provisions of Section 7,and the Inspecting Officer
as aforesaid shall certify that in his judgment
such person may be discharged without danger
to himself or any other person, such person
shall be taken before the Sessions Court nearest
to the place where he is confined, and if such
Court shall be satisfied that he may be dis-
charged with safety as aforesaid, he shall certify
this opinion to the local Government, who shail
thereupon order such person to be transferred
to & public Lunatic Asylum if he has not been
ulread_v"sent thither, or shall within six months
order him to be discharged, unless a Commission
of three Medical Officers, of whom the Officer
in charge of the Asylum shall be onc, shall cer-
tify that he is of unsound mind and cannot be

set at liberty without danger to himself or
others.”

_Mz. FORBES said that in his opi-
nhion one great objection to the pro-
posal which had been made by the Ho-
norable and learned Chairman, to let the
Judge be the person to decide on the
propriety or otherwise of letting loose
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on society a person who had once
killed another in a fit of insanity, was
that in many cases all the evidence
that could be adduced before the Judge
would be such as would have no bear-
ing upon the question to be decided.
The evidence produced would be as to
the individual’s conduct, habits, and
disposition during the time he had
been under treatment in an Asylum,
and all of these might have been ex-
emplary and so lead to his release,
while at the same time his release
might be most dangerous. It must be
remembered that in an Asylum a man
was not subject to all the excitements,
temptations, and incentives which beset
him in the world, that every thing
that could irritate was removed, and
every thing that could soothe was
done, and that therefore a patient’s
conduct in an Asylum which would be
placed in evidence before a Judge, and
on which evidence the Judge would
have ‘o decide, would be a very falla-
cious guide to what the patient’s actions
might be when exposed to all the excite-
ments which had led to his committing
the act for which he was originally
placed under treatment. Government
‘would take a broader view of the ques-
tion than a Judge bound by the rules of
evidence could take, and in his opinion
it was in the hands of Governnent that
the decision on the case should rest.

Mgr. HARINGTON proposed, by
way of amendment on the Clause pro-
posed by Sir Bartle Frere, that the
Clause stop at the words * order him
to be discharged.”

After some further discussion, the
Council divided as follows on Mr.
Harington’s amendment :—

Ayes 3. Noes 4.
Mr. Seton-Karr. Sir Charles Jackson.
Mr. Forbes. Mr. Erskine.
Mr. Harington. Sir Bartle Frere.
The Chairman.

Sir BARTLE FRERE'S amend-
ment was then put, and the Council
divided as follows:—

Ayes 2. Noes 5.
Mr. Seton!-ll{a.rr. %ir (i;hukl’gs Jackson.
i Frere. r. Erskine.
Bir Bartl Mr. Forbes.
Mr. Harington,

| The Chairman.
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Tre CHAIRMAN’S amendment was
next put, and the Council divided as
follows :—

Ayes 2. Noes 5.
Sir Charles Jackson. | Mr. Seton-Karr,
The Chairman. Mr. Erskino.
Mr. Forbes.
Mr. Harington.
Sir Bartle Frere.

The original Section was then put,
and the Council divided as follows :—

Ayes 3. Noes 4.
Mr. Seton-Karr. Sir Charles Jackson.
Mr. Forbes. Mr. Erskine.
Mr. Harington. Sir Bartle Frere.

The Chairman.

The following Clause was ultimately
proposed by Sir Bartle Frere, and car-
ried :—

“If such person shall be confined under the
provisions of Section 7, and the Iuspoctor
of Jails or the Visitors of Lunatic Asylums, as
the case may be, shall certify that in his or their
judgment such person may be disc with-
out danger of his doing injury to himself or
to any other person, the local Government
shall thereupon either order his discharge or
order such person to be transferred to a public
Lunatic Asylum if he has not been alroady sent
to such an Asylum, and shall within six mouths
appoint a Commission consisting of a Judi-
cial Officer not below the grade of a Sessions
Judge, and two Medical Officers whercof tho
Chief Medical Officer attached to the Lunatic
Asylum shall be one. The said Commission
shall make formal enquiry into the state of
mind of such person, taking such evidenco as
shall be nocessary ; and if they consider that
he can be set at liberty without danger to
himself or to any other person, he | be
discharged.”

Section 9, as proposed to be altered
by the Chairman, provided as fol-
lows :—

“ Whencver it shall appear to the local Go-
vernment that any person, imprisoned by the
sentence of any Magistrato or Court is of un-
sound mind, the local Government, by an
order which shall set forth the grounds of
belief that sach prisoner is of wusound mind,
may order the removal of such prisoner to &
Lunatic Asylum, or other fit place of safe
custody, there to be kept and treated as the
local Governmeut shall direct ; and when it
shall appear to the local Government that
such person has become of sound mind, the
local ernment by an ovder directed to the
person having charge of him, shall remand
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such persori to the custody from which he was
removed, if then still liable to be kept in cus-

*tody, or if not, shall order him to be discharg-
ed out of custody.” .

LS

Tue CHAIRMAN proposed the
omission of the words “or other fit
place of custody,” and the insertion
of the following words after the words
‘“ as the local Government shall di-
rect” :—

“ during the remainder of the term of im-
prisonment ordered by the sentence, or if it
shall be certified by a Medical Officer that it
is necessary for the safety of the prisoner or
athers that he should be detained under care
and treatment, then until he shall be discharged
according to law.”

Agreed to.

Tre CHAIRMAN then moved the
addition of the following words to the
above Section :—

“ The provisions of Section 9 of Act
XXXVI of 1858, shall apply to persons con-
fined in a Lunatic Asylum, under this Section,
after the expiration of the imprisonment
ordered by the sentence. The period during
which a person shall be confined in & Lunatic
Asylum shall be reckoned as part of the period
of imprisonment ordered by the sentence.”

The Motion was carried, and the Sec-
tion as further amended then passed.
.- Section 10, as proposed to be altered
by the Chairman, provided as fol-
lows :—

“ Whenever any relative or friend of any
person detained under the provisions of Section
7, 18 desirous that such person shall be delivered
over to his care and custody, the local Govern-
ment, upon the application of such relative or
friend, and on his giving security to the satis-
faction of such Government, that the person
detained shall be properly taken care of, and
shall be prevented from doing injury to him-
sell or to any other person, may make an order
that the person so detained may be delivered
to such rclative or fricnd. Whenevor sach
person shall be so delivered over, it shall be
upon condition that he shall be subject to the
iuspection of such Officer as the local Govern-
ment shall think necessary to appoint, and at
such times as such Government shall direct.”

Tae CHAIRMAN moved the addi-
tion of the following words to the
above Section :—

¢ The provisions of Clanse 3 Section 8 shall
apply to persons detained under the provisions
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of this Section, 4nd the certificate of the Inspect-
ing Officer appointed under this Section shall
have the same effect as a . Certificate of an
Inspector of Jails or the Visitors of Lunatic
Asylums under the said Clause of that Section.”

The Motion was carried,. and the
Section as amended then passed.

Mr. HARINGTON moved the ﬁ‘-
dition of the “following words to
Section 3 :—

% Until such investigation or trial is com-
Eleeted, the case shall be considered as pending

fore thé Magistrate or Court of Session, and
shall be included in any register of pending cases
kept by such Magistrate or Court. The surety
of such person shall be bound at any time to
produce him to any Officer whom the Magis-
trate or Court may appoint to inspect him,
and the certificate of such Officer shall have
the same effect as the certificate of an Inspec-
tor of Jails or the Visitors of Lunatic Asy-
lums granted under Clause 2 Section 8 of this
Chapter.”

The Motion was carried, and the
Section as amended then passed. %

Mr. HARINGTON then went back
to Section 8, Clsuse 1, and moved the
omission of the words ¢ the Inspector
of Jails or the Visitors of Lunatic
Asylums,” and the substitution of the
words “ the Inspector of Jails if such
person is confined in a Jail, or for the
Visitors of Lunatic Asylums, or any two
of them, if such person is confined in a
Lunatic Asylum.”

Agreed to.

Corresponding alterations were order-
ed to be made in the other Clauses, and
the Chapter was then finally passed.

Mr. ERSKINE went back to Sec-
tion 307, which provided that—

“ The examination of a witness taken and
attested by the Magistrate, may be given in
evidence if the witness be dead or the Court
be satisfied that for any sufficient cause his
attendance cannot be procured ;”

and moved the insertion of the words
“in the presence of the accused per-
son” after the word ¢ Magistrate.”
.The Motion was carried, and the
Section as amended then passed.
Section 809 provided as follows :—

“The declaration of a deceased person, whose
death is the subject of enquiry, may be given
in evidence if the deceased person at the time
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of making such declaration believed himself to
be in danger of approaching death, although he
entertained at the $ime of making it hopes of
recovery.”

Tre CHAIRMAN said, it was
not necessary that the decldration
of a deceased person should have been

de in the presence of the accused to
admit of its being given in evidence.
He should therefore move the insertion
of the words * whether it be made in
the presence of the accused person or
not” after the word “enquiry” and
before the words “may be given in
evidence.”

Agreed to.

Tare CHAIRMAN said, he did
not see why the dying declaration
of a person regarding the death of
another man should not be taken in
evidence. The rule in England was
thus stated at page 28 of Roscoe’s
Criminal Evidence :—

“ Tt is a general rule that dying declarations,
though made with a full consciousness of ap-
proaching death, are only admissible in evidence
where the death of the deceased is the subject
of the charge, and the circumstances of the
death is the subject of the dying declarations.”

No reason was assigned why, the
principle of taking dying declarations
in evidence being once admitted, the
subject of the declarations should be
confined to the death of the person
whose death was the subject of en-
quiry.

After some conversation, the words
““ whose death is the subject of en-
quiry” were omitted, on the Motion of
Mr. Erskine; and the Section, as
amended. then passed.

Sir CHARLES JACKSON pro-
posed the introduction of the two fol-
lowing new  Seclivus after Seciion
310 :—

« The Conrt, at the close of the evidence
on behalf of the accuscd person if any cvi-
dence is adduced on his behalf, or otherwise at
the close of the case for the prosecution, ma
put sny question to the accused person whic
it may think proper. It shall be in the option
of the accused person to answer such questions,

The accused person or his Counsel or
Agent may address the Court at the close of
the case for the prosccution, or at his option at
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the close of any evidence thatmay be adduced
in his behalf.”

After some conversation, the further
consideration of the proposed Sections,
as well as of the Bill, was postponed,
and the Council resumed its sitting.

INCOME TAX.

MRr. HARINGTON said, he had
been asked by the Honorable Member of
Government (Sir Bartle Frere) to move
that the Bill “for limiting in certain
cases, for the year commencing from
the 31st day of July 1861, the amount
of assessment to tho duties chargea-
ble under Act XXXII of 1860 (for
imposing Duties on Profits arising from
Property, Professions, Trades, and Of-
fices) and Act XXXIX of 1860 (to
amend Act XXXII of 1860)" be refer-
red to a Select Committee cousisting
of Sir Bartle Frere, Mr. Hurington,
Mr. Forbes, Mr. KErskine, and Mr.
Seton-Karr,

Agreed te.

Mr. HARINGTON said, he had
nlso been asked by the IHonorable
Member of Government to move that
the Standing Orders be suspended to
enable the Select Committee to make
their report within one week. It was
obviously desirable that the Bill should
be passed rapidly through its remaining
stages.

Mg. FORBES seconded the Motion,
which was put and carried.

Mr. HARINGTON then moved
that the Select Committee be instructed
to present their report within one
week.

Agreed to.
BRANCH RAILWAYS, &

Mg. SETON-KARR moved that Mr.
Erskine be added to the Select Com-
mittee on the Bill “ to provide for the
construction, by Companies and by
private persons, of Branch Railways,
Iron Tramroads, common roads, or
canals, as feeders to Dublic Rail-
ways.”

Agreed to.
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CONSOLIDATION CUSTOMS BILL.

‘Mr. ERSKINE moved that the Bill
¢ for the consolidation and amendment
of the laws relating to the collection
of Customs Duties’”’ be referred to a
Seleet Committee consisting of Mr.
Harington, Mr. Forbes, Mr. Seton-
Karr, and the Mover.

Agreed to.

MUNICIPAL ASSESSMENT (BOMBAY).

Mr. ERSKINE moved that Sir Ro-
bert Napier be requested to take the
Bill “to amend Act XXV of 1858
(for appointing Municipal Commission-
ers and for raising a fund for Munici-
pal purposes in the Town of Bombay)”
to the Governor-General for his assent.
"+ Agreed to.

CATTLE TRESPASS.

MR. ERSKINE moved that a com-
munication received by him from the
Government of Bombay, regarding the
Bill * toamend Act IIL of 1857 (re-
lating to trespasses by Cattle)”, be laid
upon the table and printed.

Agreed to.

The Council adjourned.

Saturday, July 27, 1861.
PRESENT :

The Hon’ble the Chief Justice, Vice-President,
in the Chair.

Hon’ble Sir H. B. E.| C. J. Erskine, Esq.,
Frere, Hon’ble Sir C. R. M.

Hon’ble Major-General |  Jackson,

Sir R. Napier, and
H. B. Harington, Esq., [ W. §S. Seton-Karr,
H. Forbes, Esq., Esq.

,MUNICIPAL ASSESSMENT (BOMBAY).

Tue VICE-PRESIDENT read o
Message from the Governor-General,
communicating his assent to the Bill

“to amend Act XXV of 1858 (for ap--

pointing Municipal Commissioners, and
for raising a fund for Municipal pur-
poses in the Town of Bombay).”
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INCOME TAX.

S BARTLE FRERE presented
the Report of the Select Committee on
the Bill “for limiting in certain cases
for the year commencing from the 31st
day of July 1861, the amount of assess-
meut to the Duties chargeable under
Act XXXII of 1860 (for imposifig
Duties on profits afising from Property,
Professions, Trades, and Offices), and
Act XXXIX of 1860 (to amend Act
XXXII of 1860);” and moved that
the Council resolve itself into a Com-
mittee upon the Bill,

Agreed to.

Sections I to VI werepassed as they
stood. '

Section VII was passed after amend-
ments.

Sections VIII to X were passed as
they stood.

Section XTI provided as follows :—

“ The Governor-General of India in Council
may extend the provisions of this Act to all or
any of the years subsequent to the¢ year ending
on the 31st July 1862, during which the said
Act XXXII of 1860 shall remain in force.”

Tee CHAIRMAN said he un-
derstood, when this Bill was brought
in, that it was only intended to
apply to the assessments for the
ensuing year. As the Bill now stood,
however, it proposed to authorise the

{ Goveraor-General in Council to ex-

tend its provisions to all or any of
the subsequent years during which
the Income Tax Act should remain in
force. It appeared to him that it
was quite altering the principle of the
Income Tax Act, to extend the same
assessment from one year to five years,
A merchant, whose business was small
this year and might be very much in-
creased the next year, would not apply
for a fresh nssessment, and, if he were
within a District to which this Act
might be applied, would not be liable to
& fresh assessment during any portion
of the duration of the Income ‘Tax Act.

On the other hand, a merchant, whose
business was large this year and

might decrease next year, would be

entitled to demand a fresh assessment.

He should therefore vote against this





