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243 Small Cuuse
the mnufaciure o Saltpetre nd the
sole of Salt educed in the manuofic-
ture thereof,

The Council adjourncd.

Saturday, March 23, 186).
PRESENT :

The Hon'ble the Chief Justice, Vice-Presedent,
in the Chair.
1. B. Harington, Esq., | C. J. Lrskine, Esq.,

1. Forbes, Ysq., and
A. Sconce, Esq., oun'ble Sir C. R. M.
Jackson.

‘Tie Members at the Meeting did
not form the quorum required by law
for a Meeting of the Council for the
purpose of making Laws; aud the
Vice-President adjomned the Council
at Lalf past 11 o’clock till Saturdny
the 30th instant, nt 11 o’clock.

Scturday, March 30, 1861.
PRESENT:
The Hon'ble the Chief Justice, Vice-President,

in the Chnir.
Hon'ble Sir H. B. E. | H. Forbes, Esq.,

Frere, A. Sconce, Lsq.,
Hon’ble C. Beadon, C. J. Erskine, Iisq.,
Hondble Mujor-Genl and

Sir R. Napicer, Hon'ble Sir C. R. M.
Hon'blo 8. Laing, Juckson,

H. B. Harington, Esq.,
POLICE.

Tue VICE-PRESIDENT read =a
- Message .informing the Legislative
Council that the Governor-General
had nssented to the Bill ¢ for the re-
gulation of Police.” .

ARMS ACT.
Turg CLERK prescuted to the

Council o Potition from the Anglo-

Indinu Protective Associntion praying.

for the excwmption of the Christian in-
habitants in ¥ndi|\ from the operation
of Act XXXI of 1860 (relating to
the manufacture, importation, and sale
of arms and smmunition, and for re-
gulating the right to keep nud uso the
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sume and to give power of . dissrming
in certain cascs.)

BREACIL OF CONTRACT.

Tue CLERK presented a Petition
from certain Conl and Mineral IPro-
prictors relative to the Bill “ to pro-
vide for the punishinent of breach of
contract for the cultivation, produc-
tion, gathering, provision, manufac-
ture, carringe, and delivery of Agri-
cultural produce.”

Mr. BEADON moved that this Pe-
tition, ns well as the Petitions of the
Protestant Missionavics and of the
Dritish Indian Association relative to
the samo Bill, which were preseuted
to the Council at the last mecting, be
printed and referred to the Select Com-
mittec on the Bill,

Agreed to.

MUXNICIPAL ASSESSMENT (RANGOON.)
Tne CLERK presented a Potition

from certain inhabitants of Rangoon
relativo to the Bill « for extending
certnin provisions of Acts XIV and
XXV of 18356 to the Town and Su-
burbs of Rangoon, and to the Towns
of Moulinein, Tavoy, and Mergui,
and for appointing Municipal Commis-
sioners aud for levying rates and taxes
in the snid Towns.” ' !

Mr. FORBES moved that the Peti-
tion be printed and referred to the Se-
lect Committce on the Bill,

Agreed to.

DREACH OT INDIGO CONTRACTS.

- Tne CLERK reported to the Council
that he had received a communication
from the Home Department, forward-
ing copy of a correspondence with the
Sccretary of State for India relative
to Act XI of 1860 (to enforce the
fulfihnent of Indigo Contracts nnd to
provide for the appointment of a Com-
mission of Enquiry.) A

Mr. HARINGTON moved that
the commuuication bo printed and ve-
forrod to the Splect Committee on the
Bill # to provide for tho punishment of
brench of contract for the .cultivation,
production, gathering, provision, ma-
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uufacturé, ‘carrviuge, aud delivery of

Agricultuinl prodace.” ‘ :
Agreed to.

SMALL CAUSE COURTS.

Tue CLERK reported that he
had received from the Home Depart-
ment & communication from the Mad-
ras Government expressing the views
of that Government on the subject of
the cstablishmeut of Small Cause
Counrts in the Madras Presidency.

Mg, BEADON moved thut the eom-
munication be printed and reforred to
the Scleet Commitice on the Bill * (o
amend Act XLIT of 1860 (for the
establishment of Courts of Sl
Canses beyond the local limits of the
Jurisdiction of the Supreme Courts of
Judienture established by Royul Char-
tel'-‘)"’ i

Agreed to.

_ ROHILCUND DIVISION.

Me. HARINGTON presented (he
Report of the Select Committec on the
Bill * to remove certain tracts of coun-
try in the Rohilcund Divisiou from the
jurisdietion of the tribunals extablizhed
under the generul Regulations wud

Acts.”
'PORT-DUES (AMIERST.)

Mu, SCO.NCE presented the Report
of the Sclect Committee on the Bill
« for the Jevy of Port-dues in the Port

of Amherst.”

REPEAL OF REGULATIONS AND ACTS.

Me. HARINGTON presented the
Report of the Select Committec on the
Bill “w repoul certiin Regulativus
and Acts relating to the Drocedure of
the Courts of Civil Judicature not

estublished by Royal Charter.”
SALTPETRE.

Mr. HARINGTON moved the fivat
resding of a Bill to regulatc the
mannficture of Salipetre aud ol Salt
cduced in - the wanufaciore theront.
He said, ‘at the present time the

[ Maircu 30, 18561.)
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manufuctare  of Sulipetre  in India
was under no  regulation. In wo

far as the law  was concorned, any

1 perzon might manufacturo Saltpatre at

any place, in any quantity, and of an
quality that he pleasod. But althougﬂ
no legal rostrictions existed at prosent
on the manufucture of Saltpetre in this
country, there was not the sume froe-
dom of action in respect of the salt
which was produced in the munufae-
turo of Sallpetre. Secetion 1X Act
XXXVI of 1855 declared :—

“ The purification or refinoment of impure
Salt, obtnined in the manufictinn of Saltpene,
50 a8 to produce alimentary Salt, shall bhe
deemed o wmnfacture of Salt within (e
meaning of this Act and of Act X1V of 1843.*

It was not nbeessary for the purposes
of tho present Bill that he should notice
particularly the other Scctious of this
Act, hut ho wust call tho attention of
the Couneil to Scction IV Act XIV of
1843, which was referred to in Act
XXXVI of 1855, That Soction
auncted—

« From and after the first day of Soptember
1843, the manuisctare of alimentary  Sale
throuzhiont the North-Western Proviuces of
the Presiilency of Dengal, without the express
sunction of the Government, is prohibited, and
any peison enguging in the manufacture of
such Salt, or preparing, or causing to be pre.
pared works for thc manufacture of such Salt,
without such eanction, and all Zembwlars or
other proprictors of land, or theiv Agants,
couniving at such illicit manufacture, shall,
on conviction hy thc Magistrate, within the
limits of whose District the ofteuce may have
occurred, bo pitnizhed by a fine not exceeding
500 Rupoes, and on non-payment ol’ such fino,
by iwgrisopment. b exceeding (X mouths .

| with or without hard labor, and all works. at

which such manufacture shall have been con-
Aucted or which nre desizned for sueh mann.
factare, shall be destroyed, aml any Salt which
may be manufrctured or etored therent ghall
bo scized and confiscatal.”

The Council would have  observed
that both Act XIV of 1843 and Act
XXXVI of 1855, applicd ouly to the
North-Western Provinces of the Presi-
dency of Bengul.  The mauufacture of
alimcutary sult, however, except with
the sapction, or on aceonnt of Govergs-
merd, was no leae probitited by law in
the Lower Previnee, of Dengel, sud
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ho believed he was right in saying
that the prohibitory lnw extended
equally to the purification in those
Provinces of the salt produced in the
manufneture of Saltpetre.  The Pre-
sidedcies of Madras and Bombay had
their own salt laws. It was objected
to the rules contained in the cnact-
ments which he had quoted that they
operated unfairly to the mauufacturer
of saltpetre, nnd were attended with
injurious effects upon the manufacture
itsclf, wherehy the Government really
suffered in the end, though the rules
in question were no doubt eunacted to
protect the revenue derived to the
State fromn the duty on sult.  To show
how these rules acted ns a clog upon
. the skill and cnterprise of the persons
concerned in  the mauufacture of
sultpetre, and how greatly they in-
terfered with the manufacture, he
would read an Ixtract from a Minute
recorded by Mr. . A. Reade, the late
- able ‘Senior Member of the Sudder
. Board of Revenue at Allahiahad, with
whom the proposition for the present
legislation appeared to huve originated.
In. the 17th pare. of this Minute, Mr.
Rende observed :—

¢ At the refinery, specially, where under Eu-
ropean  Swuperintendenco the process is effected
with greater art, and yhere there is a greater

confiénco of successful contention with tho’

commpn enciny, tho Custums Officer, the reduc-
tion ol salt is nll tho more perfect, beenuso the
objest is to have the Saltpetre as pure as pos-
sible for the Calcutta market and exportation
beyond sea.  The impure mass, containing salt
which 'i= precipitated in boiling the Saltpetre
itsolf being held in solution mainly, is washed
with cold watgr over the boiler, not to extract
-edible “salt, but. todosc none of the nitrous par-
ticlos which the impnre muse may still retnin.
Unavoidably the salt is puritied as well ns the
Saltpotre, and yet in fuct by doing 8o tho re-
finor is guilty o? an offenca ugainst.'?ie'.‘tion IX
Act XXXVI of 1855.”

'This was the Soction which he had
read to the Council. Mr. Reade went
on to say—

Vi
“ There is no law or rule respecting the re-
siduary salt in Saltpetre manufactory, whether
impuee or pare.  Its consumyption ix not prohi-
hitedt, it destruction is not enjoined, its dispo-
~sul-ds Joft in uncertaingy.

Ay, Hurington

+
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« The result is, that branch of beneficial in-
dustry is depressed, becnuse it unavoidably in-
volves an cloment which subjects the manu-
facturer to official persecution. He inay exer-
cise the utmost prudence, but there will always
be risk of trouble, and a certainty ‘of being con-
founded with the class who conduct the manu-
factnre only with an eye to illicit trade.

“ The desideratum  is a law which will sub-
jeet regulation for confusion, protect honest
industry, and give the State a fairly demand-
able revenue on a staple product.”

The present Bill was introduced on
the rccommendation of the Honorable
the Lieutenant-Governor of the North-
Western Provinces, and with the full
concurrence of the Government of In-
din, in order to supply the want
noticed by Mr. Reade. It was hoped
that the effect of the Bill would be to
remove the impediments in the way of
improving the manufacture of Saltpetre
which were the consequence of the
existing laws, and to turn to profit-
able account the salt produced in the
manufacture, and that so far from any
pecuniary loss accruing to the Govern-
ment from the operation of the Bill, it
would lend to some addition to the pub-
lic revenue, partly from the introduction
of & system of licenses for carrying on
Saltpetre works, but chiefly from the
duty which the Bill proposed to place
on the sule of the ralt produced in the
manufacture of Saltpetre. Some extra
establishment would, of course, be
necesswry properly to carry out the
provisions of the Bill, but after allow-
ing a reasonable sum on that account,
it was believed that a surplus would
romain. The probable amount was

- variously estimated, but the lowest

estimate whichi “he “hnd seen placed
it at three lakhs of Rupees per
annum. He must repeat what seemed
to be geneially sdmitted, that the pre-
sent law and practice. were alike vex-
atious to the manufacturer of Saltpetre
sud injurious to the revenue, aud he
ventured to think that the introduction
of a system which would allow of the
salt produced in the manufacture of
Saltpetre being purified, aud on the
payment of a fair duty brought into
the market for sale, would be regarded
by the Council as a just and politic
measure, and as o proper concession to
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the persons engaged in the manuface

turc of Saltpetre. -

Before proceeding to notice in detail
the provisions of the Bill, it wns right
lie should mention that some difference
of opinion existed as to whether the
Bill should treat all Saltpetre manu-
fuctories alike, and place them on
exnctly the same footing, or whether
it should not make a distinction be-
tween Sultpetre refineries and crude
Sultpetre works. It scemed to be
thought by many who advocated the
former course, that in the crudo pro-
cess of manufacture salt nust neces-
sarily be produced just as much as in
the refining process. DBut this was
apparently s mistake. In a pnper,
which would be circulated as an an-
nexure of the Bill, it was stated
that—

« In the boné fide Jhirin process salt -is cor-
tainly not produced. But b{ o sccoud or pro-
longed hoiling, the salt in the crude material
may be precipitated. In works avowedly esta-

blished bond fide for the production of the crude |

material, this second or prolonged boiling forms
no part of thc process,
hardship to fair dealers in declaring such
attempts at separating the salt, without special
license, to be illegnl. The hardship, if there is
any, in the prohibition, as ut_present existing,
will nltogether disappear in the proposed
scheme, by which the salt clement in the crude
material will become more valuable to the
refiner from the liberty of purifying it and
selling the salt so produced.” T

The number of crude Saltpetre works
was very large.
Bengal they excceded 10,000. For
the most part these works were of very
limited extent, making but little Salt-

“petre; and being scattered all over the
country, it would not be possible to
bring them under proper regulation
wnd coutrol otherwise thun by mcuus
of an estublishment, the cost of w]31c11
would of itself be quite o sufficicnt
renson ngoiust its being entertaived.
Tt was scarcely necessury for him
to add, that to allow all thesc petty
works to purify salt, unless under
a very close supervision, wou'ld gim-
ply be to couvert them juto 8o
many illicit salt manufactorics to the
serious injury of the galt révennc.
There scemed no alternative, thore-

[Maxcu 30, 1861.)

aud there can be no .
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fore, but absolutcly to prohibit the
scparation of salt in the crude Saltpetre
works, which was what the Bill pro-
posed.

It wus intended that the Bill
should apply not only to all Sait-
petre works, but to cvery other de-
scription of work at which any sub-
stanco wnas produced from saline
enrths. The Bill would thus include
works for the production of what was
called “Russee,” or *Sujjee,” which
was an alkaling substance used for
sonp and Kharee noon or Glaunber
galts, that was Sulphnte of Soda.
These works served "equally well for
the manafacture of common salt, aud
were so used whenever it°could be
done without much risk of detection.
The Bill provided that Saltpetre works
of Loth kinds, ns well as the other
works just mentioned, should be carried
on under license, the license to be
rouewable every year. A fae would be
charged when the license was first taken
out, as well a8 on every subsequent re-

' newnl.  The amount lind been left to

be scttled hereafter. For crude Salt-
petre works a fee of 2 Rupees was pro-

sed, and for Saltpetre refineries n fee
of 100 Rupees. Many thought this too
large a sum, and that it should not
exceed 50 Rupees. At the lower rnte
it was anticipated that the effect would
be to close many Sultpetre works, but
he did not know that this would be a
subject for regret.

As alrcady mentioned, the Bill pro-
vided that salt produced and purified
nt o manufactory licensed to purify
salt obtained in the manufacture
Saltpetre should be lisble to duty ; the
amount would be paid before the salt was
removed from the factory where it was
produced.  The sutos of duty proposed
were the same as those to which im-
ported salt was now liable. The site
of ‘every Saltpetre work and of other
licensed works, and of the country
around within a certain radius, would
be sulject to customs jurisdiction nnd
to the provisions of the existing laws
agoinst the manufacture of kalt, except
under n Government liccnse, The
Bill gave the local Gorvernments
power to compound for the duty on the
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sute of Sult produced in ithe muanufac-
tnre of Saltpetre for one or more
yecars, and provisions were added to
prevent the privilege from being
abused. Penalties were also preseribed
fot any broach of the provisions of the
Bill ; und lastly, the Bill empowered the
Joend Governments to frame and issue
subsidiavy rules for carrying out the
provisions of the Bill not inconsistent
therewith. The rules so framed would
be published in the Official Gazette,
and would then have the force of law.
These were the principal provisions of
the Bill,

Mg. LAING scconded the Motion,
which was then put and carried, and
the Bill read o first time. '

RECOVERY OF RENTS (BENGAL.)

Mr. SCONCE moved the second
rending of a Bill ¢ te amend Act X of
of 1859 (to amend thelaw relating to
the recovery of rent in the Presideiicy
of Fort William in Bengal).”

The Motion was carried, and the
Bill read a second time.

REGISTRATION OF CONTRACTS.

The Order of the Day being read for

the sccond reading of the Bill ¢ to pro--

vide for tho regisiration and for the
- botter cnforcement of engagements for
the cultivation and delivery of agri-
cultural produce”—

M. SCONCE said that, before
moving the second reading of this Bill,
Le would ask the indulgence of the
Coupeil again o allude to the objeets he

-had in_view in- introducing it for their’

cousiderntion. It was a Bill, he nced
not sy, to fucilitate the cnforcement
of coutracts duly cutevad into—of con-
tracts of a particular kind, and not
contracts in goneral—but contracts
duly entered into for the cultivation
aud delivery of agricultura) produce,
This specification of the kind of con-
tracts with which the Bill proposed
to deal, necessarily, to somo material
extent, took out the Bill from the
scope of other clasres of contracts.
Ouo main purpose which the Bill
wus intonded to indicate and recog-
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nizo was that contracts of this deserip-
tion, duly cntered into for the culti-
vation and dclivery of agricultural
produce, if broken, should be redressed
by the award of damages. No doubt
he proposed in certain cases to afford
speeinl aid to those by whom, for the
cultivation of agricultural produce on
defined portions of land. advances had
been made ; but the principle which it
was the main purpose of the Bill to
affirm was that the remedy for a
breach of contract should be sought, not
in a specific performance of the con-
tract, but by a claim for pecuniary com-
pensation ; and that principle he hoped
ho should be able to induce the Council
to accept. We were told the other day
and well told by the Honorable Mem-
ber of Government nearest to him (Mr.
Laing), that the characler of a law
should have a material cffect in pro-
moting the morality of the people. In
that opinion, and as to the cffct of
Inws in sccuring that end, he (Mr.
Sconce) thoroughly agreed. But per-
haps he might carry the proposition
farther. He believed that, with the
view to so great an end, the powers of
any legislature, but more especially
the powers of & legislature established
and working in India, were of the
highest possible value. He was speak-
ing of a legislaturc composed of Eng-
lislunen sitting here o construct laws
for India. Looking to the position and
character of Fnglishmen ou the one
band, and the position and character of
the Natives of India on the other, he
might suy that a legislature such as this
should, in framing its laws, bring the
immeuse advantage of & moCiited huma-
vity and advanced civilization to
operate for the benefit of India,  What-
ever tributary ULenefits Emgland de-
rived from India—and he for one could
not ignore the fuct—such benefits he
believed to be insignifieant wheu com-
pared with thosoe which the matured
civilization of England, the concentrated
work and experience’ of centuries,
cnabled it to contribute for the mn-
terial aud moral elevation of the
people of India. 1t had been said
that sougs were the best means of
ednenting the, eharagter of n people.
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So it might Le in the nonage of the
world. For himself he would look for
tho greatest officacy in the laws of o
nation ; and at this period of time, and in
this country, he held that humane and
enlightened laws should exercise the
largest influence in  reforming and
moulding the national character. In
that sense, therefore, he thoroughly ae-
cepted the statement that our laws
should improve tho morality of the
people. But such laws must be good
Inws 3 laws which in their very
nature were not unequal and unjust,
which were not to be administered re-
gardless of the safeguards ordinarily
held essential to afford security agninst
abuse, and which, as guarantces for
their observavee, should not beobviously
enforced by partial and inapplicable
punishments. ~ He did fieely adheve to
the opinion that it might be the ulterior
object of this legislature, by wise
aud beneficent laws, to elevate the moral
character of the people subject to their
influence ; and as ouo illustration of the
seuse in which he applied this state-
ment, he would say that our Inws should
promote sclf-relinnce und fore-thought,
and should abstain from fostering im-
providence, which, cortainly, they
would foster Ly substituting legal
penalties for the securities that men
with care and prudence should find for
themselves. He had suid that one
main object of this Bill was to indicate
that the brench of contracts ghould
be redressed by a suit for damages.
He did not mean directly to revive
the question as to the purpose aad
effect of the Bill which they lad been
the other day considering, .Jov _punish-
ing criminally breaches of ngr:cu}tuml
contracts. He would confine }mnsulf
to the principles which he desired to
maintain in offering his own Bil for
tho acceptanco of the.Couucd. Now,
he apprehended, speaking Lroadly, that
breaches of coutvact conld not be dealt
with as criminal offences. Without
going into details, but looking merely to
the case of u coutruct by which two par-
tics were mutually bound, he must say
that the simple nou-fulfilment of u pro-
miso mude could not be puished in
the samec way {8 you \.\'Wm puvizh

[Maren 30, 1861.]
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an offender aguinst the criminal lnw.
If it wero to be so, a man who would
contract to sell o house op o horse, nud
failed to fulfil his- contract, must Lo
looked upon as v criminal, aud punished
criminally., This was held tobo ijm-
possible in all countries, and if this
were 50 as regards the more simple
classes of contracts, the same prin-
ciplo should moroe justly govern thio
moro complicated cases of agricultural
contracts. As regarded ryots, however,
there was a materinl differonce.  Vari-
ous opinions were held by Honorable
Members of this Council ns to whaut
ryots were. Some .Honorable Mein-
bers, he thought, unduly demeancd
the position of ryots by describing
them as luborers, whilst others unuoe-
cessarily exalted them to the station
of gentlemen possessing landed cstates,
Ie avoided those extremes. Ilo
took the ryots as thoy were, and
looked upon them ncither as land-
lords nor as coolies. Ono man held
10 beegahs of land, another 50 beegalis,
another 100 beegahs, or it might be
more. In zome instances with his
own labor, in very many iustances
with hired labor, in all cases with
plonghs and with bullocks, the ryot
tilled Lis land, and upon the produce
and profits of his land bo lived. That
was- shortly what he considerced .tho
position of a ryot was, and he thought
ho was fairly entitled to nppl{ to the
ryot the principle to which he had re-
ferved, namoly, that, if the ryot hud
engaged to cultivate or deliver tho
produce of his land, the breach of hiy
engagement should not be punished
crimiually, but by Civil dnumuges. Now,
in advocating this principle, he thought
he was not without some nuthority,
It was only four yeurs ago that thjs
Council was asked to roconsider and
amend the lnw applicuble to the manu-
fucturo of opium.. We all knew that
cultivators of Indign wore rackoned
by tons of thousands : Lut so nlso was it
with cultivators of Opium. For in-.
stance, in the Sub-Deputy Agene

of Gyas, tho ryots who reccived ad-
vances for the cultivation of opium
in 1858-59 wmounted to 63,912, aud
in the Subr Deputy Ageucy of Patnu (o
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32,354. ‘'The cultivation of Opimn was
Inst dealt with by Act XIIT of 1857,
Scetion X of which provided as fol-
lows :—

“If it shall be found that any cultivator who
has veceived advances from Government, hag
not cultivated the full quantity of land for
which he received such advanees, he shall be
liable to a penalty of three times the amount
of the advances received for the land which he
has failed to cultivate ; aud the said penalt:
may be adjudged by the Deputy Agent or Col-
lector, on the complnint of the %ub-])cputy
Agent or other Officer as aforesnid, Auf’ per-
gon dissatisficd with tho judginent of the De-
puty Agent or Colluctor may appeal to tho
Agt;nt, and the decision of the Agent shall be
final.”

There were three things here which
he wished the Council specially to
notice. The first was that when a ryot,
who received an advance to cultivate
Opium fuiled to fulfil his contract, the
ounly remedy afforded by the law was to
hold him liable to pay damnges not ex-
ceeding three times the amount of the
advance received. The next point was
that this amount of damages was award-
nble on the ascertnined failure of the
ryot to perform his contract, without any
attempt, by aid of the law, to enforce a
specific performance. The third and,
under present circumstances, most re-
markable point was that, when the
damages were awarded; there was an
appenl. So far therefore he thought
he might ask the Council to admit that,
in denling with Opium cultivation, the
Council sffirmed the principle that
breach of coutracts should be met by
the award of Civil damnges. But
there was something more than even

" *That.” " Lioking t6 the amount advanced

in 1858-59, in the Sub-Deputy
Agency of Gya, for example, where
the ryots numbered more than 65,000,
the ndvances paid provious to the de-
livery of the crop amounted to 3,78,761
Rupees, which was, on an average,

considerably above § Rupees a head.:

Then again, inthe Sub-Deputy Agency
of Patna, where the ryots were about
82,000 in number, the advauces excoed-
ed two lakhs and o half, that is about
8 Rupees a head ; and to secure the
fulfilment of the contracts for which
these large amounts were paid,-the only

Ar. Sconce
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remedy which the. Government found
necesswry was that any ryot failing to
cultivate should be liable to be suéd for
money damages, and that thosc money
duwmages should not exceed three times
the amount of advance.

Another point arising upon this Bill,
to which he wished to invite the atten-
tion of the Council, was that he avoided
offering the remedy of a specific per-
formance. He.was by uo means prepar-
ed to say that Civil Courts, far less
Criminnl Courts, could enforce a spe-
cific performance. He did advert to it
this day fortnight, and the Houorable
and learned Judge to his right (Sir
Charles Jackson) also contended with
a force still in the recollection of
the Council that, in dealing with Indigo
contracts, you could not, with any
degree of justice, uttempt to require
ryots under the order of Magistrates to
specifically execute the various and
successive operations necessury to the
cultivation of Indigo or any other crop.
He would ask the Council what they
had learnt from the Report of the
Indigo Comnission. Ie Dbelieved all
Honorable Members must be aware that
whatever grievances the ryots professed
to labour under, none were more loudly
complained of than the continual in-
terference with them in the various
stages of cultivatign. Without  strain-
ing facts in favor either of one side or
the other, he believed he might state
that the uuwillingness on the part of
the ryots to cultivate indigo greatly
arose from the incessant demands made
upon them to carry on the cultivation
at a tine andin a manner which they
felt to be unseasonable and unendurable.
Well then it seemcd to him on that
ground, if not on higher grouund, that
the intervention of the Courts to
direct the specific performance of an
agricultural contract was extremely
inadvisable. He would not repeat in
dotail the ground which he mentioned
last Snturday week. He would simply
say that a Judge of any Court was
not sufticiently expert in agricultural
matters to direct specific performance.
It was not for a Judge to determine,
when a question was bLrought hefore
him for Lrgach of coutract, as to
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the time when the ryot should

plough his land, or sow his sced, or
gather the grown crop; and look-
ing not only to Indigo but to Cotton
and other cultivation, no Magistrate
or Judge could be looked upon in any
one of those respects as competcent to
deal with such questions. He had
used what might have appeared to the
Council a strong word, perhaps too
strong & word, in saying that the
specific enforcement of these contracts
was impossible ; but it might be per-
mitted to him to say that, it appeared
to him, the Honorable and learned Vice
President, with reference to what he had
said as to the possibility of a Mugistrate
taking cognizance of such contracts,
had not adverted to the sense of the
word * possible” as used in the Bill
of the Ilenorable gentleman (Mr.
Beadon), and had misapprehended,
as he (Mr. Sconce) thought, the
argument he had used. In Section
II of the Bill which we were con-
sidering this day fortnight, it was pro-
vided that the Magistrate might order
the ryot “ if it be possible” to perform
the contract. Now he understood that
in the sense of a physical performance ;
that is, it might be still possille to sow
land that had not been sowed, or cut
a crop that was still on the ground ;
and it would be for a Magistrate to
consider whether he should make an
order to sow the land or, as might be,
to cut a growing crop. So far certainly
one operation or the other was possible.
But the impossibility he (Mr. Sconce)
spoke of was not the impossibility of
doing, a particular thing, but had re-
ference to the Magistrate taking vog-
nizance at all of such matters. In
illustration of the argument which he
ventured then, as now, to address to
the Council, there was one of peculiar
significanco which he wished to urge.
He still lingered on the impossibility
of specifically enforeing contracts such
as these. Youmust look to the ryot as
he stood before you, as a man, it might
be, bound by special responsibilities but
vestod also with various interests the
value and object of which you could not

overlook. Deal with a ryot as you
n the

would denl with another. maun 1
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samo circumstances. Then what he
(Mr. Sconce) wished to notice was, as
stated in the course of thé enquiry Ly
the Indigo Commissioners, that upon
an averago, at least in the Dengal
Indigo Comphny's fuctories, ryots had
Leen in the habit of cultivating with
Indigo onc out of cvery fifteen beegahs
of tho lund in their occupation. One
fifteenth of tho whole thorefore was
understood to be approprinted to the
cultivation of Indigo, whilst the remain-
ing fourtcen-fifteenths were devoted, it
might be, to the cultivation of rice. The
ryot had an interest in growing rice of
which you could not divest him : it was
14 to 1 as ngainst Indigo. Aud admit-
ting fully the force of the contract into
which he mighthave entered to cultivate
one beegnh of Innd with Indigo, it was
utterly impossible, it scemed to him (Mr.
Sconce), that auy Conrt should feel
itself competent, when the season for
cultivation cumo rouid, to supersede a
ryot in the management of his own
land cnd to direct tho abandonment of
14 hoegahs that one beegnh might bo
cultivated. Least of nll, out of such
circumstances could you coustruct an
offence and for breach of contract throw
the offender into jnil.

There was yet another matter to
which he should wish to allude, The
very great number of complaiuts of
breach of contract that might have to
ba preferred had been urged as one
objection against bis Bill. It had been
said it might be 10,000 or 20,000.
The Council would see at once, sup-
posing the necessity to avise for the in-
stitution of 10,000. cases, that there
would ba' 10,000 complaints, whether
you had one Court or another ; a Civil
Court or a Criminal Court. He did not
know whother tho Honorable Member
of Goveroment (Mr. Laing) had ever
been practically engaged in the admin-
istration of justice. However that
might Le, it was obvious that, whether
you dealt with o complaint ‘in o Civil
or o Criminal Court, the procedure in
cither case to be imperatively followed
was not materinlly dissimilar, Com-
plaints must be followed by summonses or
warronts. You must have the partios
before you. You must be prepared to
18
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reccive cvidence and hear witnesses ;
and when both parties were fully
henrd, the adjudication would follow.
So far then youn advanced nothing
Ly going to a Criminal rather than o
Civil tribunal. You gained absolutcly
nothing ; while by the flagrant dere-
liction of principle involved in carrying
suach cases before an incompetent
Court and forcing a hearing there, you
would inflict a material loss on the canse
of public justice. Obsecrve that, in
the last Section of the Breach of Con-
tracts Bill, it was provided that the
powers of n BMagistrate might be excr-
cised by any Judge of a Small Cause
Court. Well, he (Mr. Sconce) sup-
posed that a Judge appointed to preside
in o Court of Small Causes might cffi-
ciontly try, as the very Act under which
he was appointed required him to try,
claims relating to Lreach of contraet.
But unhappily the peculiar qualifiea-
tions which this Ofticer as a Civil
Judge would be competent and would
be bound to exercise were to be
thrown away, and it was proposed
that he should act, not ac =« Civil
Judge, but as a Magistrate. He
thought he might appeal to the Coun-
cil if, in the sketch which in support
-of his motion for the second reading of
this Bill he had made, he had overstated
métters. He had already trespassed
long upon the time of the Council and
was very unwilling to detain them with
nny further observations; but he
would wish to motice one other
matter which secmed to furnish a
striking corroboration of the justice
.of .the oeurse that he
in promoting this Bill. The Ho-
.norable and learned Vice-President
observed the other day that he saw no
diffeveince bulween the caso where an
advance was mnde, and a case where
an advance was not made, Now, look-
ing to the use of the word “ advance” in
the Bill brought in by his Honorable
friend (Mr. Beadcn), he quite agreed
with the Honorable nnd learned gen-
tlemnan. Ho believed that he had stated
in the debate upon that Bill that, as to
the advance, it might be two Rupees or
two pice ; nud in such a caso therefore
it was clear that there might as well be
Aly. Sconce
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no ndvance at all. He thought that
that was the only logical conclusion ot
which it was possible to mrive. But
this conclusion exhibited stronger than
ever the impossibility of dealing erimi-
ually with such breaches of contract.
The cases were reduced to those in
which there had been a simple agvee-
ment to cultivate without considera-
tion : and the Legislature was asked to
promulgate a law which should declare
the fuilure to perform a mere gratuitous
promise ns a public crime.

He thanked the Council for the atten-
tion with which they had heard him,
and begged to move that the Bill be
read o second time.

Mg. BEADON said that, if he had
not had the Orders of the Day for
Saturday the 30th March 1861 be-
fore him, he could really have sup-
posed, from the tenor of the remarks
which had just fallen from his Honor-
able friend the Member for- Bengal,
that they were etill engaged in the
debate upon the Bill of which he (Mr.
Beadon) had the honor to move the
second reading last Saturday week.
The Bill of which the Honorable Mem-
ber had just moved the second read-
iug- was a Bill for improving the
law relating to the enforcement of o
certain description of contracts by civil

| process. It might or might not be

necessary to improve the law in that
respect. But the question, as he under-
stood, now before the Council, was not .
whether the breach of contracts of
this description should be punished
criminally or not. That question was .
dpcided‘by a formal vote of this Coun-
cil'a fortnight ago. Bt the question
was whether the law for the enforce-
ment of contracts by Civil process
should be improved or not, and to that
question, he (Mr. Beadon) apprehended
the Honorable gentleman’s remnrk;
were scarcely applicable. Tt ‘was not
his (Mr. Beadon’s) intention to oppose
the sccond reading of this Bill, because,
though it had been brought forward
and strongly urged as a substitute for

the DBill which he (Mr. Beadon) had

charge of, it was not in the least degree

inconsistent with it ; and so far as
it provided for the registration of
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contracts, he should be glad if it
were found possible to incorporate
somoe better provisious of that kind
with his Bill. e presumed, if the
sccond reading of (his Bill were
carried, it would be referred to g
Select Committee, and no doubt it
would be convenient if it were re-
ferred to the same Select Committeo
\\:hi(zh was charged with the considern-
tion of the former Bill, and under
like instructions as to a preliminary
report.  Though, therefore, he did
Dot intend to vote aguinst the second
reading, he wished it to be understood
that he by no means approved of the
Bill or held hiwmself pledged to sup-
port it. A general registration of
contracts was in itself a desirable
measure, and if the law of Civil Pre-
cedure needed amendment, it was
right to amend it. But though, as
he had already observed, this Bill was
not inconsistent with the one which
he had brought in, and, as regards re-
gistration, aimed at the same object,
be thought that the provisious framed
for that purposc would be found in-
eflectual, and that the other Clauses
of the Bill were unneccssary.

Tre VICE-PRESIDENT said, he
expected to have heard from the
Honorable . Member for Bengal some
observations in support of the present
Bill. He must say that there did not
appear to him to be any necessity for
passing o law for the registration of
contracts relating to agricultural pro-
duce in particular. He did not know
why there should be a special law for
the registration of n.gricplpuml con-
tracts any more than for other con-
tracts ; and it certainly appenred to
himr that the registry provided by
this Bill would be quite ineffectual.
Section I of the Bill provided that the
local Government might appoint Re-
gistrars in any district ; and Section II
provided tlmt, upon the appointment
of any such Registrar, the appointment
should be notified in the Gazette. Sec-
tion III then provided as follows : —

“QOn the presentation of any such engwge-
ment for registry, the Registrar shall not
register the same unless it appear to him that
the cultivator, by whom the cngageinont bears

(Marcr 30, 1861.)

‘But so it was according to the

Contracts Bill. 263

to have been executed personally exceuted the
sune,"

That was a matter for enquiry be-
fore the Registrar, The Scction went
on to provide :—

* Tu every case such cultivator and the por-
son in whose favor the eagagremcnt is exerntod,
or their respective Agents, shall appear before
the Registrar and be examincd by that Officor.**

The cultivator and the persou who
claimed the advance were both to ap-
pear before the Registrar or sond an
ngent, The Section coatinued :—

“ Also the identity of the cultivator, if pre-
sent, or the ¢xecution by him of the _engage-
ment, if ubscnt, and the authority o his Agent
to appear for him,”

that was a third point to be proved—

*“ #hall be attested Ly not less than two credible
witnesses, being residents of the villago in
which the land engaged for is situated, or in
which the cultivator resides.”

So that to register these petty con-
tracts, four persons at least wounld be
required to go before the Registrar,
Ho did uot believe that it was intended
to mnke such a law compulsory. If
that, however, was the intention of
this Bill, he certainly objected to it.
Section IV went on to provide that
“ the substance of tho statements
made before the Registrar, under
the next preceding Scction,” should
“ be given in the Register, and be
certified by the Registrar.”” To
whom or for what purpose the Regis-
trar was to certify, did not ap oar
ill ;-
and on the appenrance of these four
persons before the Registrar, he was
reyuired not only to record the sub-
stanco of tho evidenco given before
him, but he was also to certify it.
It was then provided that “ such state-
ments, so certified, shall be taken to
be the evidenco given by such persons
in the matters aforesaid.” But when
it was taken to be the evidence given
by such persons, for what purpose wag
it to be taken to bo thoir evidence?
Was such evideuce to be taken either ay
primd facie or as conclusive evidencs
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in the Civil Court? The Bill was
silent upon that subject. It appearcd
to him that snch a registration would
Le utterly fruitless. We had a Iaw for
thq punishment of forgery and of per-
gonation, both of which offences were
fally provided for in the Pengl Code.
Were we then to pass & speeial
Iaw for the registration of parti-
cular contracts, when we had before
us n Bill, which had been referred to o
Sclect Committee, for the registration
of contracts in general ? So fur, there-
fore, ns this portion of the Dill was
concerned, he decidedly objected to it.
Section V then provided as follows :—

“ No engagement, as aforesaid, shall be re-
gistercd, unless o fec of be first paid :
aud all fees so paid shall be accounted for by
the Rezistrar in such manner as the local
Government may direct.”

He did not know how it was pro-
posed to fill up the blank. e believed
that the Honorable Member for Bengal
himself had not made up his mind as
to tho amount of the fee to be paid.
But whether it was to be Jarge or small,
he did not believe that any one would
voluntarily pay it. Section VI related
to the salaryof the Registrar. Then
the Bill proceded with a new subject.
Saction VII:provided that o person
who advanced money for cultivation on
specified land should be deemed to

“Liuve & lien on the crop. Other Sec-
tions provided for matters which were
olready included in the Code of Civil
Procedure. Did the Honorable Mem-
ber for Bengal propose to supersede
by this Bill the one which had nlready
bean read a-second time ? Or did he
propose to have two laws on the same
subject? If he (the Vice-President)
mistuok not, the Ilonorable Member
for Bengal was o Member of the Select
Committee which had been appointed
to consider gnd report upon the other
DBill Lofore it was published. If this
Bill was to be roforred to the same
Committee, the Committee would still
have two Bills to report upon,and would
have no power to consolidate them.
As a Mcnber of that Committee, how-
over, the Honorable Member, without
reading - this Bill & second time, could

The Tice-Tresident
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propose the introduction of any of the
Clauses of this Bill which he consider-
ed material. In order, therefore, to
prevent the necossity of publishing
two Bills relating to the same matter,
he (the Vice-President) should vote
against the second reading of this Bill,
leaving it to the Honorable Member
to propose any modification he con-
sidered necessary in the Bill already
referred to u Scleet Committee. e
(the Vice-President) would not give
his sanction to any modo of regis-
tration like that provided for in the
Bill ; and if he voted in support of the
second reading, he was afraid he should
be bound to the principle of two dif-
forent Bills, The Honorable Member
had said that morality was inculeated
by good laws. e (the Vice-Prosi-
dent) did not know whether the Ho-
norable Member looked upon this Bill
as one of that class, The Hounorable
Member had also drawn a distinction
between good laws and bad laws.
He (the Vice-President) considered
that this would be a bad law, and he
should therefore vote against the
second reading of it.

Sir BARTLE TRERE suid, he
would only offer a very few remarks to
clear himself from any charge of incon-
sistency in voting for the Bill now be-

_fore the Council after having voted for
‘that of his Honorable friend opposite

(Mr. Beadon) on a previous occasion,
e believed thatboth Bills were wanted,
and that the law relating to contracts
for agricultural produce was at present
defoective both as regarded criminal
prosecution.forfrauds and civil remedy ..
recovering damages. He . must
agnin protest ngainst these Bills being
regarded as Indigo Bills. It seefned
o him that the great lesson taught by
the Report of the Indigo Commission-
ers was that more Courts and better
Courts were needed in Bengal, aud that
speedier, cheuper, und more corluin
and . effectual modes of obtnining re-
dress through the Courts was called for
both in criminal prosecutions and in
civil actions regarding coutrncts re-
Iating to agricultural produce.
He would not pledge himself to
sapport all the details of the Bill
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of the Honorable Member for Bengal.
But he fully approved of the principle ;
and as regarded those details which had
been commented on by the Honorable
and learned Viee-President, he (Sir
Bartle Frere) must say they did not
strike him as open to objection—tho
Registration Clauses for instance. He
could not speak from experience of
Bengul, but as regarded Bombay, he
believed that the Clauses were not only
very much wanted, but that their pro-
visions would be veryeasily carried out,
especially if the village accountants
were made to register contracts in the
same manner as they registered other
papers. He then described how, by
means of stnmped books of printed
forms furnished to him, the village
accountant could carry registration of
many scores of contracts for the deli-
very of agricultural produce in a single
day. Even under the provisions of the
present Bill, which, however, he thought
might admit of simplification, he could
safely say that as regarded Western
Indin, some such Bill as that be-
fore them had been long desired and
asked for by merchants and others in-
terested in the collection of agricultu-
ral produce, and no difficulty would be
found in working out the details, He
did not think that the Bill of his Honor-
able friend opposite (Mr. Beadon), for
the summary punishment of frauds as a
criminal offence, was sufficient by itsclf.
Many of the contracts in the Cotton
districts were for large amounts, and it
was deeirable to have the means of en-
forcing them by civil process with
less delay and expense than might bo
inevitable in the cose of other con-
tracts. Od the other hand he counld
not agree with the Honorable Member
for Bangal that there wus any hard-
ship to the poor man iu allowing the
other party tho option of 'pr'oceedmg
cither by civil action or criminal pro-
sccution.

To revert to the illustration he had
used on a former occasion of a hackney
conchman who wilfully or frandulently
broke his contract, it was surely botter
ceven for the cabman’s interest to have
the matter summarily settled before a
Magistrate rather than drag the cab-
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man into a lawsnit. As regarded
any apprehension of oppression being
excreised by planters habitually resort-
ing to the law, he thonght that the Ho-
norable Member for Bengal had over-es-
timated the possible evil, and that the
planters’ self-iuterest mizht bewmorereli-
cdon, Itdid not follow thut, because a re-
medy was provided, the planters should
bo always resorting to it. It would
generally bo suflicient for their pur-
pose that tho remedy was known to
exist. Ho instanced the case of tho
law ngainst frands in the packing of
Cotton, which had been very urgently
called for, but which, when enactod,
was very seldom put in force. ‘The
mere kuowledge that the law to fur-
nish fraud existed was of itself o
cheek wpon froud, and except in ex-
treme cases, pnrties injured rarely
resorted to the law.

He shonld vote for the second rend-
ing, and hoped that both Bills would,
with some modificntions, be passed
into law.

Mnr. HARINGTON said, in the fow
remarks which he was nbout to make
on the Bill, to which the Motion now
before the Council applied, he did not
intend to cater again iuto the provi-
sions of the Bill which they had read
a second time that day fortnight, on
the'motion' of the Honornble Member
of Council opposite (Mr. Beadon). It
seemeq to him that in the observations
which tho Honorable Member for Ben-
gol had made to-day on that Bill, he
was 'a little out of order. Ho (Mr.
Ilarington) regarded that Bill as hacing
passed for a time out of that chamber
into another room, though afier an
interval it would no doubt come before
them again. Ho had voted for the
second rending of the Bill brought in
by the Honorable Member of Council
opposite (Mr. Beadon), without bind-
ing himself In nny way to the principle
of the Bill, on the understanding that
it was not to be published nt once but
was to b referred ton Select Com-
mittee for report.  He was quite willing
to vote for the second reading of the
Bill broughtin by the Honorable Mesn.-
ber for Bengal on the same understand.
ing, and he trusted that the Honorable
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Member would adopt the suggestion
which had been made, and allow his
Bill to be referred to the same Com-
mittee to which the other Bill had been
sent, In speaking on the Bill intro-
duced by tho Homorable Member of
Council (Mr. Beadon), he snid he very
much questioned whether the country
really required either of the two Bills
now before the Council, and, after care-
fully considering the subject during the
interval that had since elapsed, he con-
tinued of opinion that neither Dill was
wanted. He thought they had quite
Inw enough for the enforcement of
contracts. He would refer particularly
to the ncw Code of Civil Procedure,
one of the Sections of which authorized
the immediate imprisonment of « party
who failed to fulfil a contract into
which he had entered, and lLis deten-
tion in jail until he agreed to perform
his contract, or so long as the Court
pleased to keep him there. What
more was required than this ? and
would the Bill of the Honorable Mem-
ber of Council opposite (Mr. Beadon)
do more? But it was objected that
some procedure more summary and
expeditious than that of a Civil Court
was required. He thought that those
who made this objection could not
properly have studied the provisions of
the new Procedure Code. He believed
it to be impossible for the procedure of
any Court to be more speedy or sum-
mory. The Honorable Member for
Bengal had shown them that whatever
was the character of the Court which
tricd these contract cases, there must
ben plaint .or -petition of complaint ; he
hat shown them . that some process
must be issued for getting the nccused
person before the Court ; hoe had
shown them that witnesses must bo
summoned and their evidence tnken,
and he had shown them that there
must bo deliberation upon the evidence
to be followed by a judgment. ' Now
he (Mr. Harington) contended that all
this might be done, all these stages
of the case might bo gone through,
as rapidly in any Civil Court under
the ncw Code of Civil Procedure,
as in any Crimiual Court under

any Code of Criminal Procedure. |
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He believed that the Honorable Mem-
ber of Council on his left (Sir Bartle
Frere) was in error in what he had
stated as to the conclusion to be arriv-
od atfrom the Recport of the Indigo
Commission. IIe said if that report
proved any one thing more than an-
other it was that reforms were requir-
ed in the Police, in Criminal Justice,
and in the Civil lnw. Now he (Mr.
Harington) found no complaint of
the Civil law in the Report of the
Indigo Commission, nor any proposi-
tion to alter it. To the excellence of
the new Code of Civil Procedure the
Commissioners bore important testi-
mony. They compared it to the Pro-
cedure of the Small Cauge Courts, than
which nothing could be more summary
orsimple. What was veally required
were competent Courts—Courts pre-
sided over by competent Judges, in
whose decisions the public would have
confidence. If such Courts were esta-
blished, they might get rid of the re-
peated appeals of the present system, of
which such loud complaints were made.
Some time ngo he remarked to the
Council that what the country wanted
was rest. He would make the same
remark- now, with this addition, that
rest from this over-legislation was
He re-

wanted competent Courts to adminis-
téer the law they had. So convinced
was he of this, that in September or
October last, when he saw what was
going on in the Indigo Districts, he
again brought before the Council the
Bill introduced by hitm for establish-
ing Courts of Small Canses in the Mo-
fussil, which circumstances had almost
led him to abandon- altogether ; but al-
though that Bill had passed into law, it
was with great regrot he observed that
little if any thing had as yet been
done to give effect to it. He +was in-

formed that financial considerations had

interfered to prevent the Bill from be-
ing carried out in the manner contem-
plated by him. No doubt an economi-
cal administration of the public reve-

nues was highly necessary at the pro-
sent time, but he was quite satisfied
that Courts such as he wished to see
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established, whatever might be their
cost, would prove true cconomy in
the end. He thought he saw a dis-
position to dwarf down the Act intro-
duced by him, but he hoped this would
not bo permitted by the Council. e
feared that if they did not take care,
oll that they would get avould be the
existing Courts under a different name
and excrcising larger powers. ., This
was not what he contemplated when
he brought in his Bill. Heo desired to
see Courts of Small Causes presided
over by English, Irish, and Scotch
Barristers, care of course being taken
that the gentlemen sclected had a com-
petent knowledge of the Native Lan-
guages. Courts so constituted would,
he believed, give satisfaction alike to
the Indigo Planter and to the Indigo
Ryot. All classes would have confi-
dence in them. Ilo believed that had
such Courts been established long ago,
they would not have been called upoa
to consider either the Bill of the Hono-
rable Member of Council opposite (Mr.
Beadon) or the Bill now before them.
Mg. LAING suid, he considered it
necessary to say a few words in conse-
quence of the speech of the Honorable
Member for the North-Western Pro-
vinces. It must not be supposed that
the views of the Government were as
vague upon this important question
as those of his Honorable friend,
which apparently led him to spesk
against and vote for auny mensure
that was proposed. His Honorable
friend’s argument was that no new law
whas needed, as all that was requisite in
the shape of legislation- had already
been done, and from these premises his
Honorable “friend’s conclusion was to
vote for both Bills and refer them to the
same Committes. Ilad the Bill of
the Honorable Member for Bengal em-
bodied the same principles as his
speech, nothing on earth would have
induced him (Mr. Laing) to abstain from
voting against it. The Government
would not consent to treut as an open
question the great principle wb'lch was
asserted on Saturday week in this
Council by a large majority. That
principle was that breaches of contracts,
where there had been an intentioual
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and wilful default, were to be eousi-
dered as frandulent, and punished cri-
minally, The great difforence which
the Honorable Member for Bengal had
cutirely overlooked was that between
the voluntary or involuntary fuiluro to
carry out o contract. If the failure was
involuntary, no one disputed that it was
a cnse for pecuniary adjustment by a
Civil action,

In the famous case of specific per-
formance of a contract in the Mer-
chant of Venice, why did our sym-
pathies go so strongly with Aunto-
nio ?  Because the failure was invo-
luntary—his Argosy ‘had been lost at
sea.  Dut suppose that, instead of being
lost at sea, the failure had arisen be-
cause Antonio, aftor contracting with
Shylock, had sold the cargo to somo
ons else who had tempted him by n
higher offer to break with the Jew, it
was by no means clear that Portia’s
judgmeut would have given us equal
satisfaction. The fact was that, where
the moral senss said there was fraud,
thelaw ought to punish criminally.

He quite agreed with the Honorable
gentleman that we could not exnggorate
the importauce of making our laws ex-
press the moral sonss of the community.
The political action of a Government
ought to reflect the enlightened public
opinion of the nation, so ought its laws
and the administration of justice to
givo cxpression to its moral senso.
Now the moral sense clearly drew a
line of distinction between a man
whose failure to perform his contruct
arose from an intentional act and a
mau whose failure was quite involun-
tary. If any person were to sell him
(Mr. Lning) & cargo of iron, and the
ship were lost, that would clearly be a
cass for peecuniory adjustment, and
would be fully met by paying tho full
market price of the iron. But if the jron
wero not delivered, because the person
chosa to sell it to auvther party atn
higher price, leaving him (Mr. Laing)
in the lurch, there would bs fraud in
the transaction which deserved pun-
ishmeat, Whether that punishment
should bs by fine or by imprison-
ment, was & question of practical
discretion, turning on the naaturo
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and magnitude of the contract, the
facilities for enforcing it, and other
circumstances, tho essential thing being
that the fraud shiould not go unpunish-
ed. If fraud escaped punishment
owing either to the mistaken lenity of
the luw, or to its cambrous and imper-
fect application, u premium was held
out to dishonesty and a gricvous wrong
done to tlie honest portion of the com-
munity, I1Ie would ask for no better
illustration than the case put by his
Honorable friend as to the ryot who
had 15 beegahis of land and culti-
vated only ounc beegah with Indigo,
while the other 14 beegahs were de-
voted to the cultivation of rice. The
Honorable Member said how hard it
would be to compel the man to sow
his one becgah with Indigo, whilst by
doing so the other 14 might be neg-
lected. He (Mr. Laing) would join
issue on that point with his IIonorable
friend, and say without hesitation that
it was, what he had called the other
day, o spurious sentimentality which
would protect that man in doing what
was dishonest. If tho man wanted to
grow his rice, let him keep clear of
Indigo cultivation. DBut if he volun-
tarily entered into a coutract for Indigo
cultivation with his cyes open, and
nfterwards broke it because ho found
that rice paid better, he (Mr. Laing)
must say that that man had committed
o fraud, and that punishment ought to
be brought home to him in a summary
manner, so as to tench him for the
future that honesty was the best policy,
and to deter others from following his
_example. | )
. The Honorable- Member then said
that we gained nothing by the Bill of
his Honorable friend (Mr. Beadon), as,
whethar the proceeding wera Civil or
Criminal, in each case tho party must
be summoned and witnesses heard ; and
ho added that, if he (Mr. Luing) had
had any practical expericnce of the
administration of justice, he wbuld
kuow that there was little differenco
between a Civil and a Crimival suit.
His oxpericnce had been sufficient to
feach him this: that if & cabman—to
use the illustration of his Honorable
friend opposite (Sir Bartle Frere)—

ALy, Laing
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Lroke his contract, you could take him
to the nearest Police Magistrato and
have him smartly punished in perhaps
half an hour ; while if your remedy had
been, as the IJonorable Member for
Bengal proposed, by suit for specific per-
formancoe and Civil action for damages,
in the good old days of Lord Eldon
you would have been half a century,
instead of half an hour, in getting a
Jjudgment ; and even now with the im-
provements in the law, you would pro-
bably get your iujunction, ordering the
cobman to drive you to Euston Sta-
tion, somewhere about 12 months after
the train had started, which it had
been important for you to catch.

The common case of small contracts
for agricultural produce bore the closest
annlogy to that of the cabman. Fai-
lure to perform the contract arose ge-
nerally from wilful default ; it was
attended with loss aud inconveni-
ence not easily measured by any sum
of money which the party making the
contract was at all likely to be able to
pay ; the remedy by a Civil action was,
from its expense and delay and the
position of the ,party sued, quite illu-
sory. Thercfore, the law most pro-
perly provided a summary remedy in a
Criminal Court.

This principle the Government would
not depart from, or in any. way com-
‘promise ; but if the Bill of the Hono-
rable Member for Dengal' could be
.80 amended in Committee as to pro-
vide, in addition to this Criminal
remedy, a Dbetter Civil remedy in
cuses which did not come within the
-flefinition of Criminal cuses, he had no
objection-to -it. On‘the contrary, he
should iike to see the Civil remedy
much more simple and stringent in the
class of cases which, from the magni-
tude of the amount or the length or
date of the contract, were not included
in the Bill of his Houorable friend
(Mr. Beadon). FYor this renson he
should not oppose the second reading
of the Bill, though he dissented .from
almost every word of the speech by
which it had been introduced.
~ Mg. SCONCE £aid, he had no ob-
jection to adopt the suggestion which

had been inade, to refer this Bill to the
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sume Seleet Committee which had been
uppointed to congider and report upon
the other Bill.  1le was sensible that
the Council might Justly olject to
cntertain and saunction both Bills as if
they were independent of ench othor.
He bolieved that lis own object in
bringing iu this Bill had been suffi-
ciently stated. Ife wished to adhere-to
what he conceived the better principle
of legislation. He would not now
again enter into that matter. IHe only
wished to refer briefly to the romarks
of tho Honorable and learned Vice-
President on that portion of the present
Bill which provided for the registration
of contracts. First, he would repeat
what he had already intimated, that he
was not prepared himself to advocate
compulsory registration. He did not
think that it would tend to the gene-
ral advantage. But it seemed to be
universally felt, especially at this
time, that some steps should be tuken
and some scheme devised to attach
validity to agricultural contracts, and
furnish some assurance that instruments
exccuted in some piets of the couutry,
in such great numbers, represented
trne and genuine trunsactions. The
object of this Bill therefore was to
empower the Government to appoint
Registrars in Agricultural Districts,
according to the wants of the public.
It was left open to the Government to
appoint o Registrar in any part of a
district where the registry of contracts
might be felt to be advantageous aud
was Cesired by the parties to such trans-
netions ; and, further, he felt that, if we
provided a special fucility for registering
those contracts, we should, at the same-
time, secure some reasonable proof that
the recited advances bad been received
and that the contracts had been exe-

cuted.

As to the details of the several Sec-
tious, he would not now further allude
to them, He would only repeat that,
if the Council should think fit to puss
the Bill for a second reading, he was
willing to adopt the suggestion of the
Houorable Member of Goveroment
(Mr, Beadou), of referring it to the

same Comumittee and upon the same foot-
ing as his cwu Bill had been referred.

[Maxen 30, 1861.]

DProesdure. a74

_ The question being put, the Counci
divided— ‘

Noes 2.
Sir Robert Napier,
The Viee-President,

Ayex B.
Sir  Charles Jackson.
Mr. Xrskine.
Mr. Sconce,
Mr. Forhes,
Mr. Iarington,
Mr. Laing.
Mr. Beadon.
Sir Bartle Frere.

So the Motion was carried and gle
Bill vead a second time.

Mg, SCONCE theu moved that the
Bill bereferred to the Select Committee
ou the Bill “to provide for the punish.
ment of breach of contract for the
cultivation, production, gathering, pro-
vision, manufacture, carringe, and deli-
very of agricultural produce,” with ay
instruction to submit a preliminary
Report. '

Agreed to.

SUGAR DUTY (NORTH-WESTLERN
PROVINCES.)

Mn. HIARINGTON moved the ge-
cond rending of the Bill * to amend
Act XIV of 1848 (for regulating the
Customs Dutics in the North-Western
Provinces.)”

The Motion was carried, and t)e
Bill read a second time.

CRIMINAL PROCEDURE,

Mg. HARINGTON moved that the
Bill “ for simplifyiug the Procedure of
the Courts of Criminal Judicature 50¢
estublished Ly Royal Charter’” be ye.
committed To o Committee of the whole
Council with a view o consider the
amendments which had beeu proposed
by the Select Committee.

Agreced to, ~

Chapter I consisted of definitions,

The two following Clauses, taken
from the Penal Code, were introduced
after the defivition of British India, op
the Motion of Mz. HARINGTON ;.

“ The woids * Special Law’ shall dcnote s Jaw
ap,»liwble toa Pu-tieulnt subject,

The words*® Local Law’ shall denote a low
applicable only to & particular part of Brigish
fudia”

19
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The Clerk of the Council was in-
structed to number the scveral Clauses
in this Chapter as separate Sections.

The Clauge defining * Courts of
Session’” gave rise to some conversation.

The further considerntion of the
Bill was ultimately postponed, so as
to allow the Members for Bombay and
Madras to enquire of their respective
Governments by telegrmn ns to the
expediency of dispensing with the
Assistant Sessions Judges in the
former Presidency, and with the Subor-
dinate Criminal Courts and the Courts
of the Principal Sudder Ameens in the
latter.

SUGAR DUTY (NORTH-WESTERN
PROVINCES.) .

Mr. HARINGTON moved that
the Bill “ to amend Act XIV of 1843
(for regulating the Customs Duties in

" the North-Western Provinces)” be re-

ferred to a Select Committee consist-
ing of Mr. ‘Laing, Mr. Erskine, and
the Mover.

Agreed to.

Mr. HARINGTON said that as it
was important that this Bill should be
passed into law as soon as possible, he
begged to move for the suspension of
the Standing Orders with a view to
his moving an instruction to the Select
Committee which had just been ap-
‘pointed, to 'submit their report within
four weeks.

“Mr. LAING seconded the motion,
which was put and carried.

Mr. HARINGTON then moved an
instruction to the above effect.

Agreed to. -

RECOVERY OF RENTS (BENGAL.)

Mr. SCONCE moved that the
Bill ¢ to amend Act X of 1859 (to
. nmend the law relating to the reco-
very of rent in the Presidency of
Fort William in Bengal)’ be referred
to n Select Committee consisting of
Mr Beadon, Mr. Harington, and the
Mover.
Agreed to.

The Council adjourned.
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Saturday, April 6, 1861,
PRESENT @

The Hon'ble the Chiet Justice, Vice-President,
in the Chair.

Hon'ble Sir H. B. E. | A. Sconce, Isq.,
Frere, C.J Erski;e, Lsq.,

Hou’ble C. Beadon, an
Hon'ble S. Laing, Hon’ble Sir C. R. M.
Jackson.

H B. Harington, Esq.,
H. Forbes, Esq.,

PUBLIC CONVEYANCES.

Tue CLERK presented to the Coun-
cil a Petition signed by 801 Inhabitants
of Calcutta and its Suburbs, regarding
the Bill “ for regulating Public Con-
veyances in the Towns of Caleutta,
Madras, sud Bombay, and the several
stations of the Settlement of Prince of
Wales’ Island, Singapore, and Ma-
lncen.”

Mr. SCONCE moved that the Pe-
tition be printed aud referved to the
Select Committee on the Bill.

Agreed to.

BREACIH OF CONTRACT.

“ Tre CLERK presented a Petition

signed by 207 Ryots, Inhabitants of
Nuddea, Jessore, Pubna, and Moorshe-
dabad, aguinst the Bill ¢ to provide for
the punishment of Breach of Contract
for the cultivation, production, gather-
ing, provision, manufacture, carriage,
and delivery of agricultural produce.”

Mgz. BEADON moved that the Peti-
tion be printed and referred to the
Select Committee on the Bill.

Agreed to.

Tue CLERX presented a similar
Petition signed by 28 Ryots, Inhabi-
tants of Nuddea, Jessore, Pubna, and
Moorshedabad against the same Bill.

Mr. BEADON moved that the Pe-
tition be printed and referred to the
Select Committee on the Bill. : L

Agreed to. '

Tee CLERK reported to the Coun-
cil that he had under the 27th Stand-
ing Order certified on the back of a
Petition signed by 624 Ryots and Ma-
hajuns of Kishennuggur, ubna, Moor-
shedabad, and Jessore, in the Province
of Bengal, rclative to the same Bill,





