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the Bill should be l'c-published before 
it was read a third time. He pro-
posed, therefore, after the Bill plloSsed 
through a Committee of the whole 
Coun6il, to move that it be re-pub-
lished for six weeks. 

Agreed to.·· . 
The Bill passed through Committee 

without amendment, and, the Council 
having resumed its sitting, was re-
ported. 

Ma. FORBES then moved that the 
Bill 'be re-published for a period or 
six weeks. 

Agreed to. 

PARSEES. 

SIR BARTLE FRERE moved that 
tlle Report of the Select Committee on 
the Petition from the Parsees of Bom-
bay with the draft of 8 Code of Laws 
adapted to the Parsee Community, be 
adopted. 

, Agreed to. 
The Council adjourned. 

Saturday, AuguBt 17, 1861. 

PRESENT: 

FLOGGING. 

THE CLERK presented a Petition 
from the British Indian Association 
against the passing of the· Bill "to 
provide for the punishment of flogging 
in certain cases." 

MR. HARINGTON moved that the 
Petition be read at the table when the 
Council resolved itself into a. Commit-
tee on the Bill. 

THE VICE·PRESIDENT said, the 
Bill for the amendment of the Articles 
of War was set down in the Orders of 
the Day before the Bill for the punish-
ment of flogging ; and as the former 
was a long Bill, it would probably 
occupy tho Council the whole day. He 
would suggest, therefore, that, instead 
of moving that the Petition be read 
when the Council went into Commit-
tee on the latter Bill, the better plan 
woul<l be to move that it be printed. 

MR. HARINGTON said that, in 
the event of the Bill for the punish-
ment of flogging not coming on to-
day, he would move at the close of ·the 
sitting that the Petition be printed. 

The Motion to read the Petition was 
then put and carried. 

CRIMINAL PROCEDURE. . ' 
The Hon 'hIe the Chief J ustiee, Vice-President, THE CLERK also presented a Peti· 

tion fl'om the British Indian Associa-
tion, pra.ying for a republication of the 
Bill " for simplifying the Procedure of 
the COUI·ts of Cdminal Judicature not 
established by Royal Charter." 

in the Cha.ir. 
Hon'ble Sir H. B. E. C. J. Erskine, Esq., 

Frere, Hon'hle Sir C. R. M. 
Hou'hle Mt,ior-Genl. Jawkson, 

Sir R. Napier, and n. n. Uarington, Esq., W. S. Seton-Karr, 
11. Forbes, Esq., Esq. 

BRANCH RAILWAYS, &0. 

THB CLERK presented to the 
Conncil 1\ Petition from t.he Land-
holders il.l1d Commercial Association 
of British Indio., concerning the Bill 
•• to provide for the consu'uction, by 
Companies and by privntc porsons, of 
Branch Railways, Iron. TI'am-l'oac1s, 
Common Roads, 01' Canals, 8S Feeders 
to public Ua~lways." 

:MR. SETON-KARR moved that 
the PEltil.ion he printetl Rnd l'ef~l'red 
to t.be Select Committee on the Bill. 

Agreed to. 
Mr. Fllrbel 

MR. HARINGTON said, the re-
publication of the Bill would cause 
great delay in its passing. They had 
certainly made many changes in the 
Bill as it passed through Committee, 
but they were chiefly verbal, and he 
did not know that any of them touched 
the more important principles in the 
Code. It was intended that the Code 
should take cifl)ct from the 1st January 
next, on which date the Indinn Penal 
Code would come into operation, and 
there were only four months left for the 
translation of the Code aud its publica-
tion an<l circulation. 

TnE VICl<~-PRESIDENT thought 
Lhl,t it would be bettel' to po:;Lpone 
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expressing any opinion on the subject, 
as to whether the Code should be re6 

published or not, until the Bill passed 
through Committee of the whole Coun-
cil. In the meantime, he begged to 
move that the Petition be printed. 

Agreed to. 

RECOVERY O)i' RENTS (BENGAL).' 

MR. HARINGTON presented the 
Report of the Select Committee on the 
Bill "to amend Act X of 1859 (to 
amend the law relnting to the recovery 
of rent in the Presidency of Fort Wil-
liam in Bengal)." 

:MERCHANT SEAMEN. 

MR. FORBES presented the Report of 
the Select Committee on the Bill "to 
extend the pro\'isioDs of Act I of 1859 
(for the amendment of the law relating 
to Merchant Seamen.)" 

LIMITATION OF SUITS. 

THE VICE-PRESIDENT moved 
the first reading of Il Bill "to amend 
Act XIV of 1859 (to p'rovide for the 
limitation of suits)." He said it was 
not his intention, in doing so, to occupy 
the time of the Council with many re-
marks. The matter had been fully 
before the Council very recently, when 
the question arose as to whether the 
time for the Act coming into opera-
tion should be extended or not. The 
time for the commencement of the Act 
hnd been extended up to the 1st of 

'January next. Since then Petitions 
had been presented to the Council, pray-
ing for an extension of the period of 
limitation concerning retail debts, and 
he himself hRrl had the honor of being 
attended by several gentlemen belong-
ing to the Trades Association of Cal-
cutta, by whom he had been assured 
that the introduction of the law, as it 
now stood, would not only be a matter 
of inconvenience, but also a matter of 
serious loss to them. The Council were 
aware that, by Act XIV of 1859, if it 
should come into operation on the 1st of 
January without any. amcndment, the 
period of limitation for retail debts 

would be three years instead of six 
lean in the Presidency Towns, and 
lDstead of twelve years in the Mofussil; 
and what the gentlemen who had. waited 
on him, and the Petitioners, wanted 
was simply that the limitation should 
be extended, and that they should, 
be allowed in this country as ill 
England, six yeal'S for the' co~mence
ment of actions on account of retail 
Bil!s. They pointed out that many of 
their debtors were scattered over vari-
ous parts ofIndia, to whom it would be 
impossible for them to write so as to 
receive their answers in sufficient time 
before the 1st of January 'next, inas-
much as the addresses of many of 
them were unknown. The only course 
before them, thorefore, would be to 
issue writs against such of their 
debtors as were within the limits of 
or otherwise subject to the juris-
diction of the Supreme Court,' but; 
considerable expense would necessa-
rily be incurred· in commencing these 
actions. At the same time they said 
that it was a matter wholly against their 
wish to commence actiQns ngainst their 
constituents, Again, if they could not 
sue any of their debtors in the Supreme 
Court; they would have to follow them 
into the Mofussil Courts, a measure 
which would involve considerable in-
convenience. On the whole it appeared 
to him that ihere was no great advan-
tage in reducing the limitation from 
six to three years. When the Act was 
under discussion, he saw no objection 
to the reduction of the period of limita-
tion to three years, and therefore he 
voted for the alteration from six yoors to 
three years. But when parties came 
fOl'ward and said ,that the alteration to 
three years would be productive of great 
inconvenience And loss to persons carry-
ing on retail business, he. thought it 
would be sufficient to reduce the 
period of limitation in the Mofussil 
from twelve yeal'S to that now existing 
in England, namely six years; and 
considering that thc difficulties of com-
municating 'with and 88cCl'mining tho 
residence of parties in the Mofussil wei's 
much greater in India than in England, 
he proposed to fix the pel'iod genemlly 
at six rears. It had been said ~bat, .." 
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such an amendment~ "the Council would 
be encouraging persons to give long, 
credits. But' that, be apprehended, was not the object of a law of limi-
tation. The object WIloS to prevent 
suits "being brought after a very long 
"period had elapsed when the wit-
nesses to the transaction might not be 
forthcoming~ or when the receipts or 
vouchers might be lost. This Bill 
had nothing to do with the question, 
whether tradesmen should give exten-
sive credit or not. That was a ques-
tion to be decided by the pal·ties 
themselves. The Bill, as it stood, 
would not pl.'ev~nt 0. person f1'om giv-
inrr two or three or six years' cl'edit, 
fo~ the six years would not commence 
in the case of credit until the ex'pir-
stion of the period for which cre-
dit WIloS given. It appea.red to him 
therefore, on the whole, that it was 
quite reasollable to restore the period of 
limitation with regard to retail debts 
to six years in the Pl'esidency Towns, 
aud to reduce the p~riod from twelve 
to six years in the Mofussil. 

The Bill was read a fil"st time. 

CATTLE TRESPASS. 

MR. HARINGTON moved that the 
Dill "to amend Act III of 1857 (re-
lating to trespasses by cattle)" be reoo 
a tbit'd time and pl1.8sed. 

The Motion was carried, and the 
Dill l'eoo a third time. 

CRIMINAL PROCEDURE. 

The Order of the Day being read for 
the n.cljourned Committee of the whole 
Conncil on the Bill" for simplifying 
the Procedure of the Courts of Cri-
minal Judicature not established by 
lwyul Charter," the Council rcsoh'ed 
itself into a Committee for the further 
consideration of the Bill. 

MR. HAlUNGTON moved' the 
omission of Section 36a, Bnd the sub-
stitution of the following Sectiolls :-

.. 1. If upon the trinJ. ofany person charged 
with the ofFencc of Criminal Drench of Trust 
under Section 405 of the Indian Penal Code, 
or of Criminal Brel\Cb of Tnllt as a carrier 
wharfiuger or warehouso-Ir.eeper under .SoctiOD 

TI,e Vicc-Prtsidcnt 

40.7 of the said Code, it shall be proved that 
such person took the p1'Qperty in quesUon in 
any such manner as w amoun.t W the offence of 
theft;' under SeCtion 878 of the said Code, he 
shall not be entitled to be acquitted, but tbe 
Court, or the Jury in a case tried by J nry, shull 
be at liberty to find that such penon is not guilty 
of tile offence charged, but is gUilty of the said 
offence under the said SeCtion8i8, and thel"e-
upon such person shall be liablll to be punished 
in the same mauner as if he had been found 
guilty upon a charge under the said Section 
378. 

2. If upon the trial of any person charged 
with the offence of Criminal Breach of 'frost .. 
a clerk or servant undcr Section 408 of the 
Indian Penal Code, it shan be proved that such 
person took the property in question in any 
such manner as to amount to the .. offence of 
theft under Section 878 of the said Code, or 
the offence of theft as a clerk or servant of 
property in possession of his maSter under 
Section 381 of the sRid Code, he shall not be 
entitled to he acquitte'l, but the Court, or the 
Jury in a case tried by Jury, shall be at liberty 
to find that such person is not." guilty of the 
offence charged, hut is guilty of the said offencB 
under the said Section 878 or Section 881 as 
the ease may be, and thel"tmpon such person 
shall be liablc to be punished in the sa~e l11an-
ner as if hc had been found guilty upon a 
charb'0 under such Section. _ 

3. If lIpon the trial of any person charged 
with the oifence of theft lInder the said Section 
878 of the Indian Penal Code, or the offence 
of theft in a bnileling tent or vessel under 
Section 380 of the aRid Code, it shall be pl"Ovee\ 
that he took the -property in qllestion in any 
BUch manner as to amoullt to the otrcnco of 
Criminal misappropriation of property under 
Section 403 of the said Code, or the offence of 
Criminal Breo.ch of 1'I'U.8t under Section 405 of 
the lIIlill Colle, he shall not be p.ntitled to be 
o.cqnittell, but the Court, or the Jury in a case 
tricd by a Jury, shall be at liberty to find 
that such person is not guilty of the offence 
chargeel, bllt is guilty of "the said offence uuder 
the said Section 403 or Sectio" 405, and 
thereupon such person shall be liable to be 
punished in the BIlme manner as if he had been 
fuund guilty upon a charge under such Suction. 

4, If upon the tlial of any perlKln charged 
with tbe offilnce of theft R8 a clel'k or servant 
of property in the possession of his master, 
under Section 881 of the Indian PCllal Colle, it 
shall be provelt that he took the propeny in 
question in any ii"olch manner as to amount CO 
the offeuce of Criminal misappropriation of 
propel"t! under Section 403 of the said Code, 
or the offence of Criminal misappropriation 
of property possessed by a docealK'd person 
at the time of his death under Section 404 
of the said Code, or of Buch Criminal mil-
appropriation under tbe said Section 404, 
the offender being at tho time of the per-
BOn's decease employed by him as a clerk or 
servaut, or the offence of Climinal Bl"e&Ch of 
Trust under Section 405 of the said Code, or 
the ofFence of Criminal Breach of 'l'l'U.8t aa a 
clerk or servant Under Section 408 of the said 
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Code, he .ball not be entitled to be acquitted 
but the Court, or the Jury in a case tried by 
Jury, sball be at liberty to find that such 
person is Dot guilty of the olfence charged but 
18 guilty of the ofi'enee under the said Se~tion 
408, SectiGn 404, Section 405, or Section 408, 
as the case. may be, and the~pon such person 
shall be liable to be pllDlshed in the sarno 
manner as if he had been found guilty upon 
a charge under such Section. 

li. No person charged and tried for an 
offence under any Section of the Indian Penal 
Code in the last four Sections of this Act men-
tioned, and found guilty of another ollenee 
under the prOvisions of any other of ~he said 
Sections of the Indian Penal Code, shall be 
liable to be afterwards prosecut,e4 npon the 
same facts undor the Section under whicll he 
was charged, or under the Section under which 
Ite was found guilty." 

Jackson). Questions connected with 
the exercise of jurisdiction by the 
Mofussi1 Courts over European British 
subjects had again arisen very unex-
pectedly on the proposed introduc-
tion of a Section, the sole object 
of which, as explained by the Honor-
able Member for Bombay on Satur-
day last, was to give an appeal in 
cases falling under Chapter X ; and 
when such questions were discussed, he 
thought that, for obvious reasons, it was 
most desirable that one or both of the 
legal Members of the Council should 
be present. Objections, the reasonable-
ness of which he readily admitted, were 
token to the Motion made by him for 

Agreed to. the appointment of a Select Committee 
A verbal amendment was made in to consider and report upon the Chap-

the definition of" COUl't of Session" in ter in question, which led him to 
Section 1, on the Motion of Mr, withdraw the Motion and to give notice 
Erskine. of the amendments which, .... already 

The word "Constable" was in- mentioned, were read to the Committee 
serted in Sections 97 and 181, on the at their last meeting. He would now 
Motion of Mr. Harington. address himself to those amendments. 

MR. HARINGTON said, before In preparing these aamendments, it had 
moving that the amendments in Chap- been necessary for him to keep careful-
ter X, which he hnd read to the Com- ly in view the provisions of the Indian 
rnittee on Saturday last, should now be Penal Code, which were referred to in 
taken into consideration and adopted, Chapter X of the Procedure Code. 
he must ask the indulgence of the These parts of the two Codes must, he 
Committee while he made a few re- thought, be taken and considered to-
marks in explanation and in support gether. They formed, in fact, parts of 
of those amendments. He might pl'e- a general Criminal law. There was 
face what he had to say by repeating a mutual relation between them, and 
what he had stated on 110 former occn- the one part had a most important bear-
sion, namely, that he believed they ing upon the other. Up to the present 
were all agreed that, after the dilleull- time the heaviest punishment which 
sion which had recently taken place could be awarded by any Court, 
on the subject of Chapter X, it was from the Sudder Court downwards, 
impossible that that Chapter could be for contempt of Court was, when 
allowed to remain as it W&.'t now the offence amounted only to contempt, 
framed. A reconsideration and revi- a fine of 200 Rupees commutable, 
sion of the Chapter had become a if not paid, to imprisonment in the 
necessity and a duty which could not I Civil Jail for a period not exceeding 
be avoided. He had hoped that the one month. It mattered not against 
amendments prepared by him, before what Court the offence was committed. 
they were offered to the Committee of Whether it was committed against a 
the whole Council for adoption, would Judge of the Sudder Court, or a Zillah 
have been considered and reported Judge, or a Principal Sudder Ameen, 
upon by a Select Committee, and that Sudder Ameen, or Moonsitr, or whether 
the Select Committee would have hnd it was committed against a Magia-
the benefit of the advice and experi- trate, Joint Magistrate, Deputy Mogis-
ence of the Honorable aud learned Vice- trate, or Assistant Magistrate, the 
President, and, perhaps, of the Honorable law WIl8 t,he eame. The punishment 
and learned Judge opposite (Sir Charlea ' which he had ment,joned could not Ite 

62 
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exceeded. They had thus, to quote the 
words of the learned Advoeate General 
of Bengal in B paper which had recently 
been circulated and which well repaid 
perusal, a criterion afforded them of 
the extent of fine and imprisonment 
which as 8 punishment for contempt 
of Court the Legislature of former 
days considered reasonable. At the 
same time it must be borne in mind 
that although the maximum punish-
ment which under the law now in 
operation could be awarded for con-
tempt of Court, might appear small, and 
in the case of the Higher Courts quite 
inadequate, the same amount of 
punishment could be awarded by 
the very lowest class of Cout:ts, 
Civil and Criminal, whoever· pre-
sided in them. Nor was this all. 
Every person, whatever might have 
been his place of birth, or however he 
might be descended, who was guilty of 
contempt of Court, although he might 
not be amenable to the general juris-

. diction of the Cour~ against which the 
offence was committed, was amenable 
to the jurisdiction of such Court in 
respect of this particular offence, and 
could be punished by such Court to the 
full extent provided by law. Section 
I Act XXX of 1841 said,-

II An persona whatsoever, whether generally 
amenable to the Courts of the Eaat India Com-
pany or otherwise, using menllCing gestures or 
expressiona, or otherwise obstructing justice in 
the presence of any Zillah or City Magistrate, 
Joint Magistrate, or other officer under a Ma-
gistrate empowered to try Criminal cases, or 
any superior or inferior Conrt, Civil or Crimi-
DAl, of the East India Company," &c. 

ted against themselves with fine and 
imprisonment, but they would appear 
to have felt that in framing a general 
law for this country-that was, a law 
which, by being made applicable alike 
to all Courts and all classes of per-
sons, should maintain the principles and 
practice which he had mentioned-they· 
must make the· maximum amount of 
punishment comparatively light. If the 

. Committee would permit him, he would 
read what was said by the learned Ad-
vocate General of Bengal in the paper 
to which he had already referred in sup-
port oithe principles which had hither-. 
to governed all legislation on the sub-
ject under discussion. Adverting to 
the power of summary conviction and 
punishment given to all Courts in the 
case of con tempts committed against 
themselves, Mr. Ritchie said-

U Sneh a power is,according to the princi-
ples of English law, inherent to every Court of 
Record, whether the person guilty of the· con-
tempt be subject to its general jurisdiction. ~r 
not; and to constitute a Conrt of Recor~, It 18 
only necessary that the Court should be one 
baving power to award imprisonment. These 
principles do not rest upon any technical x:ule 
peculiar to English law, but upon the nece8-
sity of arming all Courts of sufficient impor-
tance to have power of imprisonment entrusted 
to them with adequate powers to protect them-
selves against contempt and obstruction of 
their procce<Ungs. And there seems to be no 
valid reason why they should not apply to 
the Courts of this country where no Regula-
tion or Act prescribes a diff'erent oourse &8 to 
the Queen's Court at home." 

There could, he thought, be no 
doubt that the framers of Act Xx..~ 
of 1841 fully recognised the sound-
ness of the prill(liple~ upon which 
aU legislation of the character of that 
Act had hitherto been based, whe-
ther in this country, at home, or in 
America, and were fully (:onvinced 
of the necessity of maintaining the 
long-established and, as he believed, 
almost universal practice under which 
all Courts, Civil and Criminal, were 
empowered, on summary eonvic~ 
iion, to puniah contempts commit-

He trusted he should be able 
presently to show that the views 
of the learned Advocate General of 
Bengal were in accordance with the 
views of many eminent Lawyers and 
Jurists in England. But he must first 
ask the attention of the Council to the 
Section of the Indian Pennl Code which 
relnted to the offence of contempt of 
Court and provided a punishment for 
that offence. That Section, as the 
Code now stood, was Section 228, and 
a reference to it would at once show 
the Committee how greatly the framers 
of the Indian Penal Code differed from 
the framers of Act XXX of 1841, as to 
what should be regarded as a reasoD-
able extent of fine nnd imprisonment 

Mr. HaringtoR 
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for contempt of CoUI'to Section 228 
of the Indian Penal Code fixed, as 
a max~mum punishment, six months' 
simple imprisonment and a 'nne of 
1,000 . Rupees. As the Code was 
originally drawn, the. imprisonment 
:might be of either description, that 
was, either with or without labor. 
He apprehended that they were not 
now required to go into the question as 
to whether the framers of Act XXX 
of 1841, or the framers of the Indian 
Penal Code, were right. They were 
engaged in drawing up a Code of Pro-
cedure to carry out the provisions of 
the Indian Penal Code, and what they 
had to look to was, not any former law, 
but that Code, and to frame their Code 
in reference to its provisions. He had 
DO hesitation in expressing his full eon-
viction, that although the framers of 
the Indian Penal Code had, as he bad 
shown, so greatly enlarged the pun-
ishment for the offence of contempt of 
Court, they Dever contemplated any 
conseq uen t .al teration in the jurisdiction 
DOW exercised by any Court over the 
offence, or imagined that the increase 
of punishment would interfere in "auy 
way with the power at present possessed 
by all Civil and Criminal Courts of 
summarily punishing, to the full ex-
tent allowed by any law for the time 
beinG' in force, contempts committed 
agai~st themselves, such power being 
decl~d by the learned Ad vocate Ge-
Deral of Bengal to be inherent ill 
all Courts and to be necessary for 
their protection. The framers of the 
Iildian Penal Code knew perfectly 
well both the existing law and practice 
in respect to the trial and punishment 
of con tempts of Court. They were 
well aware of the fact that under the 
existing law and practice th~ offence 
was invariably tried aud pU11I8hed by 
the Court against which it was com-
mitted, and that no other tribunal was 
competent to take cognizance of it; 
and had they thought that by ~n 
of their having increased the maXlmum 
amount of punishment the existing 
practice should be altered, and tbat a 
Dew j wisdiction ahould, as it were, be 
created to try the offence when it soom-
ed to (:nU for D heavier punishlJlcnt 

than the law now in operation pre-
scribed, he felt 88sured that a remark 
01' suggestion to that e1l'ect would have 
found a 1-lace in the full and able notes 
appended to the Code. But those 
notes contained no such remark 01' sug-
gestion though the Code of Procedure 
to carry out the Penal Code, and how, 
as regarded certain points, that Code 
should be framed, was alluded to in 
them more than once. From this and 
other circumstances. he was led to infer 
that in HO far 88 the trial of the o1l'enco 
was concerned, the framers of the In-
dian Penal Code did not consider that 
the increase in the punishment pro-
posed by them would render any alter-
ation in the existing practice neoossary; 
but that, on the contrary, they intended 
that that practice should be maintained. 
The same inference would appear to 
have been drawn by the Royal Com-
missioners who prepared the Codes· of 
Criminal and Civil Procedure. This, 
he thought, was clear from the manner 
in which they had &amed the Chapters 
in both Codes relating to the G1I'ence in 
question o.od other offences of a similal' 
character. The same circumstance 
showed also unmistakeably what tbeir 
own views were on the general ques-
tion which he W88 now diacussing. He 
ventured to "think that the remarks just 
made applied equally to the Honorable 
and learned Vice-Preaident who intro-
duced into this Council' the Bills in 
which the Codes prepared by the Royal 
Commissioners were embodied; and 
here he wished to call pointed atten-
tion to the fact that two of the framers 
of the Penal Code, namely Mr. Macleod 
and Mr. Millett, were Members of the 
Commission appointed by Her Ml\iesty 
to prepare the Codes of Civil and Cri-
minal Procedure, the latter of which 
was intended to carry out the Penal 
Code. Iu a Code of Criminal Pro-
cedure prepared by Mr. Cameron and 
Mr. Daniel Eliott, ,vho were for IOmo 
time Members of the Law Commisaion, 
the following Sections relating to C8808 I~ 
falling within Chapter X were to be 
found. [Mr. Hnrington hero read tho '1 
Sections which proposed that the I 
Courts against which the offence wnll J 
commit.ted, should have power ,<) ""-ro"d . 
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the punishment' authorized by the in framing the Codes' of Civil and' 
Penal Code.] These Sections to which Criminal Procedure prepared in Eng-· 
his attention had been called by the land, and the Bills embodying. those 
Honorable Member for Bombay, though Codes as they were introduced into-
they apparently militated against his this Council, though he was willing to 
own vle\vS-:-and his obligations to the limit even farther than the Royal Com-
Honorable Member for pointing tl!.em missioners had done, the powers of 
out to him were therefore the punishment to be exercised by the 
gl'eater-sufficiently indicated what Subordinate Courts, which he proposed 
were the views of Mr. Cameron and should be restricted to what they were 
Mr. Eliott. The Royal Commis- at present, and to allow the higher 
sioners, concurring generally with Courts alone-that was, the Courts 
Messrs. Cameron and Eliott, provid;. superior to the Courts of the Principal 
ed in Section 208 of the Civil Pro- Sudder Ameens-to award the more 
cedure Code, and in Section 108 of severe penalties provided by the bdian 
the Criminal Procedure Code, that Penal Code, but this did not affect the 
when any such offence as was del!cribed principles involved. These he would 

.in Clause 197 of the Indian Penal Code leave uutouched. He would ask, were 
was committed in contempt of 'the those principles sound, and if so, should 
lawful authority of a Judge or Court of the,. not be maintained? The names 
Justice, or of a Magistrate or of any signed to the Codes of Procedure which 
Officer vested with the powers of a were prepared in England by a Royal 
Magistrate acting as such in any stage Commission appointed for the pur-
of 0. judicial proceeding, it, should be pose furnished, he thought, a conclusive 
competent to such Judge, Court, or answer in the affirmative to these 
Magistrate to punish the same as for a questions. There they had the nm:nes 
contempt of Court, and to adjudge the of Sir John Romilly, Master or Keeper 
offender to punishment as authorized by of the Rolls of the High ,Court of 
the said Clause. In afoot note, it was Chancery, of Sir John Jervis, Chief 
stated" tke offence is tka.t ofin8ulting Justice of the Court of Common Pleas, 
or interrupting a Court of Justice." of Sir Edward Ryan, for many years 
Both Sections were followed by Sections Chief Justice of Calcutta, of Charles 
limiting the powers of punishment of Hay Cameron and Robert Lowe, 
Principal Sudder Ameens and MoonsifFs Esquires, Barristers-at-law, and of 
on the Civil aide, to the powers con- three eminent Indian Civilians. To 
faned on those Officers respectively, as these names he might add £he name of 
Judges of Subordinate Criminal Courts, the Honorable and learned Vice-Presi-
and of Magistrates and Subordinate dent. In the face of this array of 
Criminal Courts to their ordinary legal authorities and names, he could 
jurisdiction. In the case of the Prin- not think that any Honorable Member 
cipal Sudder Ameens, it should he re- would question tha soundness of the 
membered that the powers to which those principles upon which his first amend-
Officers were thus restricted, extended ment WAS framed, and he ventured to 
to six months' imprisonment in the hope that, on reflection, no Honorable 
Criminal Jail with labor and fiue up to Member would endeavor to disturb 
200 Rupees. Tho provisions of the the lung 611tnblished practice which 
English Codes were copied word for that amendment proposed to mam-
woru into the Bills introduced into this tain. Supported by these anthorities 
Couucil ; hut though debates took place and names, he certainly thought 
on the Motion fOl' the lIecond reading he might fairly expect a unanimous 
of' both Bills, no objection was made to vote in favor of. his flrst and second 
those provisions by the then Legal amendments. Honorable Members 
Members of the Council or by any other would not fail to observe that the ques-
Member. In the first amendment prepar- tions referred to in the early part of 
ed by him, he had not deviated from the these remarks did not properly arise 
principles which had beeA acted upou upon those amendments. Under them 

Mr. Haringlon 
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there could be no imprisonment with permitted to go, but this was the 
labor or in a Criminal Jail. The Sub- limit of the trust which. it was 
ordinate Courts, Civil and Criminal, were thought could with safety or pro-
restricted to the powers of punishment priety be reposed in them. If the 
for contempt of Court, which thay now Honorable and learned Judges, having 
possessed, and which they had exercised Sections 175, 178, 179, ISO, and 228 
in respect to all classes, Europeans and of the Penal Code before them, con-
Natives, not only for very many years sidered that the person who had been 
but admittedly in such a manner as ~ guilty of any of the offences just men-
afford cause of complaint to no one, tioned, deserved a more severe punish-
and the imprisonment which might be ment than the amendment allowed 
awarded by the higher Courts wa.s to be them to give; if they tliought that the 
in the Civil Jail. This was what had claims of justice would not be satisfied 
been proposed by the Honorable and with that punishment, and that the 
learned Vice-President in the discus- offender should be punishec;l perJtaps 
sion on Chapter X of the Code already to the extent of six months' imprison-
referred to. A notice of amendment ment and a fine of 1,000 Rupees, or at 
on his first amendment had been given; any rate with some imprisonment or 
but he hoped that the Honorable Mem- with some larger fine than 200 Rupees, 
ber for Bombay who had given that the amendment would not entrust the 
notice would not press his amendment. Honorable and learned Judges, with 
Independently of the serious complica.- the power of awarding the higher 
tions which he foresaw must ensue if penalty. They must send the offender 
that amendment were adopted, it to some Magistrate or Joint Magistrate 
was open to an objection which he who must hold a tria.l and take evi-
would thus illustrate. There was dence. Perhaps it would be necessary 
every reason to believe that in a for the Honorable and learned Judges 
very short time the Honorable and themselves to appear as witnesses in 
learned Vice-President would be Chief the case. In cases of contempt their 
Judge of the High Court at Calcutta, evidence might be the only evidence 
and that the Honorable and learned forthcoming to establish the fact which 
Judge opposite (Sir Charles Jackson) constituted the contempt, and it was 
would be a Judge of the same Court. a rule of law that the best evidence • 
He might be invited to take the must be produced. The Magistrate 
post of Chief Judge of the High or Joint Magistrate having com-
Court at Agra. lIe would suppose pie ted the trial, might come to the 
those learned Judges or either of them cOllclusionthatno contempt was proved, 
to be sitting in Court Bnd to be grossly and thot therefore the accused should 
insulted by a disappoillted suitor or be discharged, or that the contempt 
to be interrupted by some outrageous committed was not of.a very aggravated 
conduct on the part of some one cha.racter, and would be sufficiently 
present in Court, or that a witness punished with a small fine, or that the 
refused to be sworn before giving his accused person had sufficiently excused 
evidence, or to produce a document, or hi~ omi8Bio~ to do any of the things ra-
to answer a particular question, or to q~llred of him, and should therefore be 
sign his desposition. For any of I discharged, or that the case was not one 
these offences. the amendment of the calling for a more severe punishment 
Honorable Member for Bombay would than the Honorable and learned J udgea 
permit the Honorable Bnd learned might themselves have given in the 
Judges to fine the offender to tbe exercise of the discretionary power pro-
extent of 200 Rupees, and, in default posed by the amendment ~ be confided 
of payment, to send him to Jail for a to them. He (Mr. Har!ngton) took 
period not exceeding one month. To l~ve to .do~b.t, whether thIS w~uld ~ a 
this extent of punishment the amend- Wille or JUdiCIOUS mode of deal1l1g With 
ment was willing that the Honor- such caaea; he doubted whether such 
BOie and learned Judges should be D proceeding, as he had described, WRS 



981 Criminal L'EGIBLATIVE OOUN~It. Procedure Bill. 932 

calculated to support the dignity of the 
High Court, or to protect its Judges in 
the exercise of their functiolls. He did 
not think that this mode of dealing with 
such cases 'would satisfy the public. 

Ma: ERSKINE here interposed and 
observed that the Bill which they 
, were considerin~ applied only to Cri-
minal Courts not established by Royal 
Charter. 

MR. HARINGTON said, his re-
marks applied equally to the Judges of 
the Sudder Court which occupied the 
same position in the Mofussil which 
thetSupreme Court did in Calcutta. It 
appeared to him that in the cases which 
he had put, the Honora.ble and learned 
Judges or the Judges of the Sud~er 
Court could best decide, whether the 
pfl'ence had been committed, what was 
its character, and what was the proper 
punishment. He thought that the 
Honorable and learned Judges or the 
Sudder Judges would be better Judges 
on these points than My Magistrate or 
. Joint Magistrate in the country, or 
than all the Magistrates and Joint 
Magistrates in the country put together. 
Entertaining this view, it scemed to 
him that the matter should be left en-

'tirely in the hands of the Judges, 
and that no other authority should 

• be allowed to interfere. Thi.s was 
wha.t wo.s proposed in the first of his 
amendments. 

In the discussion which had recently 
taken plnee on Chapter X, the Honora-
bl~ and learned Vice-President had 
clo.ssed con tempts of Court, or what 
the Royal Com~ssioners called the 
offence of insulting or interrupting a 
Court, with the offences defined in the 
other Sections of the Penal Code which 
were enumerated in his first Imlend-
ment. He thought that this classifica-
tion wa.s quite right. Like contempt 
of Court, these offen('es were com-
mitted in ~he immediate presence of the 
Court; their conviction did Dot rest on 
extraneous evidence ; they were com-
mitted directly against the Court which 
was in it. position immediately to deal 
with the offender, and as the imprison-
mont was to be simple, that WBS, with-
out labor, it could properly.be under-
gone ill the Civil JIill. He obsened 

Mr. lIaringtora 

that the Honor"ble Member fot ,Bombay 
proposed to follow the same classifica.-
tion in his amendments, but in framing 
those amendments, the Honorable Mem-
ber seemed to ha.ve overlooked the exist-
ing law of his Presidency as regarded 
some of the offences to which he (Mr. 
Harington) ,was now referring. He 
mnst call the attention of the Hono-
rable Member for Bombay to Sections 
49 and 50 Regulation IV ()f 1827 
of the Bombay Code, and ask him 
on what ground he proposed to de-
prive the Zillah Judges of his Presi-
dency of the powers conferred upon 
them by those Sections? Was it that 
they had abused these powers and 
could no longer be entrusted with 
them? Had the Government of Bom-
bay asked for this change? Did it 
think that the Zillah Judges of the 
Bombay Presidency should no longer 
be permitted to possess these powers? 
:Might he be allowed to put the same 
questions to the Honorable Member of 
the Government on his left (Sir Bllrtle 
Frere)? He wonld read the Sections to 
which he was referring. [Mr. Haring-
ton here read the Sections which 
allowed the Zillah Judges to punish 
the offences mentioned therein with 
a fine of 500 Rupees commu-
table, if not paid, to three months' 
imprisonment.] It would thus be 
seen that for more than thirty years 
the Zillah Judges of the Bombay 
Presidency had been empowered to 
pnnish two of the offences under 
cOllsideration with fines of more than 
double the amonnt, and with impri-
sonment for treble the time men-
tioned in the first of the amendments 
prepared by the Honorable Member 
for llombo.y, and to which it was 
proposed to restrict the Judges of the 
High or Sadder Court a.nd the Zi!lnh 
Judges throughout the country. Was 
not this, he would ask, retrogressive 
legislation ? In settling questions such 
as those they were now discull8iug, it 
appeared to him that, if there was one 
thing more than another ,vhich they 
ought carefully to avoid, it was re-
trogression. He made this remal'k, in 
connection with these questions, in the 
intel'ost of the Europeam no lcs8 than 
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of the native community. He had said 
before, and he repeated, that he would 
not deprive our European British sub-
jects in India of a single privilege 
which they now possessed in connec-
tion with the administration of Crimi-
nal justice. Good policy no less than 
justice to our European British sub-
jects seemed alike to require the reten-
tion of those privileges, until their 
place could be supplied by what should 
satisfy all reasonable men. He be-
lieved that the nntives generally did 
not begrudge the enjoyment of these 
privileges by their European fellow 
countrymen •. But looking at the ques-
tion entirely from a European point of 
view, he thoul'I'ht it most unwise, inexpe-
d. I:> lent, and injudicious to attempt to 
extend ,a system which had been 
severely condemned and which it was 
generally felt by all moderate men, 
must soon be greatly modified, in 
the manner proposed in the first of 
the amendments of which the Ho-
norable Member for Bombay had 
given notice. If that nmendment were 
carried, he felt assured thRt it would 
only precipitate matters and hosten on 
what all reflecting men, all men who 
looked forward, must soe was looming 
in the distance, without producing 
intermediately benefit to anyone. . In 
the Petition presented and read to the 
Council on Saturday last, the ·Petition-
erssaid-

IC Your Petitioners however would humhly 
submit that the frequent attemptll which hove 
been made of late to 8l1bjeet Europeans to the 
Mofnssil Criminal Courts and native Magis-
trates, and the mpport which such a proposal 
invariably receives whenever it i~ brought for-
ward in your Honorable Council, are calcu-
lated seriously to discourage the settlement ~ 
En,lishmen in the interior, and to awaken ID 
theU' minds grave distrust and suspicion of the 
policy of Government." 

If the Petitioners would compare the 
Code of Criminal P('ocedure o.s prepared 
in England and as read R first and second 
time in this Council with the Code o.s 
it left the hands of the Select Com-
mittee, they would see that, in so far 88 
this Code wo.s concerned, there was no 
~ound whatever for the chnrge which 
they had bronght Rgainst the Council 

in the paragraph of their Petition which 
he had read, and he was in a position to 
tell the. Petitioners that the change 
which had been made by the Select 
Committee in the part of the Code, to 
which he was referring, was the result 
not of any pressure from without, but 
of the honest convictions of the Mem-
bers of the Select Committee, which he 
believed were shared in by a large majo.. 
rity of the officers of Government 
throughout the country. He beg-
ged to apologize to the Commit-
tee for having occupied so much of 
their time. He should have been 
content to have moved bis amendments 
without any remarks; but the Honorable 
Member for Bombay had given notice 
of amendments on his amendments, and 
it seemed therefore right and proper and 
respectful to the Committee that he (Mr. 
Hnrington) should explain thus fully 
the grounds of his amendments and the 
principles on which he had framed 
them. 

He had now the honor to move that 
the following amendments be adopt-
ed:-

"When any sueh oft"enee II is deac:~d in 
Sections 175, 178, 179, ISO, or 228 of the In-
dian Penal Colle, is committed in any Court, 

. Civil or Criminal, u shall bl! competent to .l1ch 
Court to CBUlie the offender to be detained in 
custody, and at the rising of the Court to take 
cognizance of the offilncc, and the offender 
shall be liable to puni.hment II authorized by 
the said Sections. In any luch cue in which 
a Conrt ."bonlinato to the CWef Civil Court 
of original jurisdiction in the District, or in 
which any Magistrate exercising powers lela 
than those of a Magiltrote, Ihall coDiider that 
the offimder should be impliloned, or that a 
fine of larger amount than 200 Rllpeel should 
be imposed npon him, mch Court or Magis-
trate .hall not pa .. aentence, but shall record 
the fllctl constituting the contempt with any 
statement the offender may make and the 1\ml-
ing thereupon, and shall rerCl' the case to the 
Court or Ma,ristrate to which such Conrt or 
MIlgi8trate I. subordinllte. The Court or 
Magistrate to which the case I. referred shall 
pass such ICDtence or order M to mch Conrt or 
Mogi.trate .hall lIOmIl proper and whieh 'hall b6 
according to law. Wben a calO i. referred 
uuder this Section, the offcl1l1er shall be de-
tained in custody until the der.ision of the 
Snperior Conrt is millIe known, or may he ad-
mitted to bail if sufficient bail be tendere<l for 
hia appenrance when ro.9uired. The imprison-
ment III'ljlld/l"cd under thIS Section.haD be ia 
the Chil Jail. 
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When a person has been sentenced to 
punishment, or whose ease haa been referred, 
under the last preceding Section, for refusing 
or omitting to do any thing which he was re-
quired to do, it shall be competent to the Court 
to remit the punishment, or iu case of reference 
to dis¢harge the otrender on the submission of 
the otrender to the order or requisition of such 
~urt. . 

When any Bueh otfcmce as is deacribed in 
Chapter X of the. Indian Penal Code,. except 
Sections 175,178, 179, and 180, IS com-
mitted in comtempt ofthe lawful authority of 
any Court, Civil or Criminal, by a European 
British subject, such offence shall be cognb.able 
only by a Magistrate who is a Justice of the 
Peace, and sucb Magistrate shall have the same 
powel's of punishment for such oft'cnce which arc 
vested by the Statute 53, George III, c. 1M, 
., 105, in a Justice of the Peace for the punish-
ment of an assault, and may deal with the 
otrender on conviction in the same manner as 
is provided in that behalf in, the said S~lltute, 
If such Magistrate shall couslder the otrence to 
require a more severe punishment than he is 
competent to award under the said Statute, be 
may commit the offender to a Supreme CoUl't 
of Judicature, If the Judge or Magistrate of 
the Court against which the otrence is commit-
ted is not a Justice of tIle Peace, he shall send 
the otrender to a J IlStice of the :feace to be 
dealt with under this Section," 

The question WBS then proposed by 
the Chainno.n, that the first two of 
the above Sections be substituted for 
tIle first part of Chnpter X, 

MR. ERSKINE said that, lie 
thought the Council. must feel much 
indebted to the Honorable Member 
who had just spoken, for the clearness 
IIond the great fulness with which he 
bad brought this whole subject once 
more under consideration. For his. 
own part, and notwithstanding the 
unfavorable opinion expressed by the 
lIonorable Member of an amendment 
which he (Mr. Erskine) had circulated, 
he must offer his acknowledgments to 
tbat Honorable gentleman, not merely 
for the interesting information ,,'hich 
lae had brought forward, hilt, b(lC8U!!e it 
seemed to him tllat most of the con-
clusions to which he had been led, and 
which he had embodied in his Motion, 
were sound and satisfactory. Indeed, 
there was in the nmendment proposed 
11y the Honorable Member so much 
that hnd his (Mr, El'skine's) entire con-
currence, that it was with mucb reluc-
tance he found himself compelled to 
admit that, in resIled to one important 

point, he could not g~ along with ·him. 
He quite concurred With the Honorable 
Member when he proposed that a· 
marked distinction should be drawn 
between contempts committed in the 
immediate presence of a Court, and 
those committed against its authority 
constructively elsewhere, through its 
subordinate agentl! and processes; also 
when he proposed that the I",tter class 
of cases should be delegated entirely to 
the ordinary criminal tribunals and 
modes of procedure;, also when he pro-
posed that the different Courts, in 
dealing with the former class of eases, 
should have power, and should be 
under an obligation, to detain the 
alleged offender until the rising of the 
Court, in order that the enquiry might 
be conducted with due fonna!ity and 
deliberation; and when he proposed 
that a duty should be laid upon every 
Court to record distinctly the acts con-
stituting the contempt, the explana-
tions offered by the accused person, 
and the finding of the Court, in the 
form of a written proceeding;' and 
wIlen he proposed that the Court 
should have power, on the offender 
moking submission to the Court, to 
order Ms discharge at once; and, finally, 
when he proposed that, in cases of oon-
tempt committed in open Court, every 
Court should hereafter, as heretofore, 
have power to punish the offender by 
fine not exceeding 200 Rupees. The 
only point, therefore, on which at pre-
sent there' was a difFet:ence of opinion 
between the Honorable Member for the 
N orth-Western Provinces and himself, 
WII.8 as to the manner in which a con-
t('mpt committed in Court should be 
treated when the presiding officer 
might be of opinion that it would not 
be adequately punished by a fine of 
200 Rupees. Or perhaps it would be 
more correct to say that, pmctically, the 
difftll'ence between them amounted only 
to that which he had just stated; al-
though, when they canle to cunsider the 
principles in accordance with which 
rules of procedure for punishing such 
con tempts generally ought to be fram-
ed, it was apparent that their view8 
were irreconcilably oppalled. The 
opillion for which the Honorable 

Mr. llari"glf)R 
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Member contended was . that con-
tempts committed in Court should 
be punished by the Court against 
which they were committed, whenever 
that could be 80 arranged. The opinion 
which he (Mr. Erskine) felt himself 
obliged to maintaiu ,vas that no such 
contempt should ever be punished by 
the Court against which the offl:lDce w,s 
committed, if that could be avoided 
without public inconvenience and evil 
consequences. He thought that no 
class of Courts should have any penal 
powers of this kind which were not 
proved to be indispensable for the pro-
tection of their proper authority. In 
support of the view that it is delliro.ble 
to Rccord 1001'gcr powers to Courts of 
Justice ill CRses of this kind, the HonOl'-
able Member for the North-Western 
Provinces had referred to various au-
thorities, whose views, no doubt, wel'e 
entitled to every considerntion. No one 
there present~ forinstnnce, would be 
likely to reO'Rrd without due respect the 
precedents °of English Courts amI the 
authority of English law which the 
Honorable Membel' had invoked. He 
mi ... ht also have alluded to the useful 
ond valuable New York Code, which 
on this point leant in a gr~at measure 
ill the same directiou. III like mauner 
it· would be very uDgmteful i~l Honor-
nhle Members of that Councll 110t to 
feel n hi ... h l'eO'ard for any proposnls. 

c 0 i emanlltiu<r f!'OIn t.he o.ble and learnel o Commissioners whose nRmes had been 
mentioned by the Honorable M.emhel', 
nnd who hud framed in Lontion the 
Criminal Pl'ocedul·e Code which was 
the ~round-work of this Bill. Still 
be (MI'. Erskine) thought it wns not nn 
unbecomil1g or an unfuil' remal'k tomnke 
that all these authorities must have been 
largely aftected-they . could hardly 
SfLy how largely-by t!le mlluence,of the 
English system; w!l1le tlmt portion of 
the EnO'lish law which relnted to con-
tempts,~vas confessedly-tousen gum·d-
ed expression-not one of the stroll~ 
pointtl iu the system. Iudeed, ~vlmtevel 
miO'ht be thou ... ht of the Enghsh proo-
tic: in thetle dILYs, there ~uld. be no 
douht that thc state of'the Elightlh law 
AS to contemp ~s had often been s~verely 
Cl"lUC!llcl.1 l.ll \'ery competent JUUgl'tI. 

It was a common observation, nioreovOl·. 
and he hoped he might refer to it with-
out offence, that even great lawyers 
wel'e very IIopt, from the force of hll.bi t 
and of circumstances, to acquiesce ill 
many points of practice with whicb 
they had been familinr {l'om their 
youth, without curiously enquirilllP. 
into the first principles on which thos: 
practices rested, unless some very sp('-
oinl occasion should arise for such cn-
quiries. As, thorefore, the question now 
before the Council really was an im-
portant, and at the same time a simple 
question of principle, he (MI'. EI'tlkine) 
trusted thnt Honorable Members woultl 
agree with him that the appeal mlJst be, 
in the first instnnce, to the impnrtilLl 
reason of each indi vidunl legislator, to 
his common sense, and sense of justice; 
and only in the second instance, to tradi-
tions aud precedents of law, and to 
legal authol'ities however worthy of 
respect. The Honorable Moverof this 
amendrnent had next endeavoured to 
show that the vie\vs'which he advocnte .. l 
were in accordance with those of tho 
framers of the Penal Code. Now lie 
(MI'. EI'skiue) had striven to obtaill 
direct evidence of the exnct intentiolls 
of the framers of that Code in this re-
spect, but he had not been successful. 
He was not therefore prepal'e.1 to offer " 
confident opinion as to what their opi-
nions really might have been. Ho 
would not venture to assert that they 
bad been opposed to those of the Ho-
norable Member. Dut he hoped he 
might expl'ess his opinion that tho IIo-
nomble Member hoo 110t succeeded ill 
demonstrating that they must hal'e been 
in nccOl'dllnce with nis own. Th('ro 
,vere even some considerations which 
led him (Mr. Erskine) to doubt whe-
ther it could have been so. 1"01' 
instance, tho HonombllJ Member hatl 
reforrc(l to the prm;isions of Act XXX 
of 1841 lUI strongly cOl"I'obora •. iv(J 
of hiB argument; but to him (Mr. 
Erskine) they seemed rather to tell 
the olhel' way. 'rho origim~1 Ponal 
Code had been laid before the Supl'cme 
Government only in 18Ji, and by thl1t 
Code sundl'y kinds of con tempts were 
made punisl18blo lvith much Bevel'ity 
&8 criminal offences. N ovel"theless, 

63 
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when a law was passed only four years 
afterwards to give to all Courts sum-
mary powers for the . punishment of 
con tempts committed before them, the 
powers entrusted to those Courts ge-
llero.liy did not extend beyond a fine 
of 200 Rupees. This seemed to indi-
cate a two-fold cOllviction on the part 
of' the Legislature ; both, that Buch 
offences must sometimes be very se-
verely punished; and that the power 

,to inflict such severe punishments 
Jleed not be entrusted to all Courts 
generally, but might in those, as 
ill other cases, be left to the ordinary 
Criminal Tribunals. Again, even in 
the recommendations of Mr. Cameron 
Dnd Mr. Eliott, of which mention had 
becnmade, there. was somewhat· that 
tlid not accord with the proposals of 
the Honorable Member. For while 
they proposed to entrust to the lower 
grades of Civil Courts only a limited 
power to punish for ordinary con tempts, 
they made no special provision in con-
llection with more serious cnses for are-
forence by such Courts, when their own 
Ilowers wel'e exhausted, to the ~uperior 
Civil Courts, o.s the Honoro.ble Member 
proposed to do ; but they provided 
on the contJ'4U'Y that the reference 
ill such cnses should be to the 01'-
diuary Criminal Tribunals. Then, if 
auy one referred to the Chapter on 
COIl tempts in the Penal Code itself, as 
ol'igioully dmwn, he would observe that 
its provisions were anything but 
incollsistent with the scheme of proce-
tlure which he (Mr. Erskine) would pre-
fer. The Honorable Member for the 
Nort,h-Western Provinces had bimself 
alluded to the increased severity of the 
}1Unishments for con tempts in the Penal 
Code; and he (Mr. Erskiue) trusted that, 
in dealing with this question, no Ho-
norablo Member would forget how grtlat 
8 change that Code hud introduced. 
Every contempt of Court, whether com-
Initted against R superior 01' a subor-
dinate Court, o.nd whether committed 
in presence of the COl1rt or not, was 
made punishable by that Code-in 
the shRpe in which it was fil'st pre-
sented to GoVel'llmellt-as a regular 
cl'iminlU offence, with what the French 
Codes styled au infamous puuish-

Mr. El'dine 

ment, namely, imprisonment with hard 
labor. He did not affirm that this of 
itself was a conclusive proof that· the 
framers of the C()de had not intended 
that all Courts should take cognizance 
of such contempts. But, perhaps, it 
gave more support to that opinion than 
to any other. And, at all events, the 
determination to declare that all con-
tempts were to be regarded as regular 
criminal offences, and were to be punish-
able as such, was quite in accordance 
with the views of the most distinguisbed 
advocate of the opinions for which he 
(Mr. Erskine) was contending; and 
would make it easier to give full prac-
tical effect to those views than it ever 
had been before. Neither should it be" 
forgotten, that the distinguished person 
to whom he had just refen'ed, Mr. 
Livingston, was one for whose judg-
meut the framers of the Penal Code 
had expressed the greatest respect, and 
to whose labors, as they acknowledged, 
they were under no ordinary obliga-
tions, In the Report with which they 
originally submitted their Code to the 
Supreme Government, after referring to 
the valuable aid they had received 
from the French Codes, they observed-

.. We have derived assistance 8till more 
valuable from the Code of Louisiana prepared 
by the late Mr, Livingston, We are the more 
desil'ou8 to acknowledge ollr obligations to that 
eminent jurist because we have found ourselvcs 
under the necessity of combating his opinions 
on some important questions," 

Now, the Honorable Member, he was 
sure, would admit that the present 
question was an important question. 
It wns one in respect' to which the 
Law Commiseioners in their propos-
ed penal legislation were depal'tillg 
from the practice which had for-
medy prevailed in India. It was one 
in respect to which Ml', Livingston 
had introduced a somewhat novel Pl'O-
cedure, which he had defended with 
great ability and even vehemence. And 
yet the Law Commissioners in their 
D?te on this Chapter, had not'expressed 
dIssent from Mr. Livinlrston's views 
although on other occasi~ns their dis: 
~ent~, had heen cleurly expl'esstld and 
JustIfied, It might not be legitimate 
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-indeed it would not be legitimate-
from this alone, to infer that they had 
adopted his views. But, at least, it 
could not be doubted that they must 
have given their attention to them, 
and that while they had expressed no 
disapproval ,of them, their Code was 
80 drawn as readily to adapt it,;elf to 
the requirements of his sr.heme. What, 
then, were the views of Mr. Living-
ston? In the Code of Crimes and 
Punishments prepared by him was a 

the whole was summed up with much 
force and. clearness. After passing 
severe strICtures on some expositions 
of the English Law relative to COD-
tempts of a certain kind; and referring 
to the admission of so Couservath'e a 
writer as Blackstone, that-

"it is not agreeable to the genius of the 
Commqn Law in any other instauce," 

Mr. Livingston' went OD to remark-
. Chapter which referred to Offences 
against the JUdiciary power, committed 
in a Court of Justice. That Chapter 
contained only four Sections. The 1st 
Section provided for obstructions by 
noise, and refusals to obey orders for 
the maintenance of decorum in Court. 
Misconduct of that kind was to be met 
in the fil'St instance by removal; but, 
if persisted in, was declared to be a 
criminal offence, and was to be treated 
as a misdemeanor. The next Section 
related to intentional insults to the 
Court; and the provision in that 
Section was-

" The fact of the intent with whi('h the worda 
were used, and also whether they were inde-
corous, contemptuous, and insulting, shall be 
decidcd by the Jury." 

Then followed a Section relating 
to obstructions by violence and their 
punishment; and the Chapter con-
cluded with the following short Sec-
tion :-

" Courts of Justice have no power to inftict 
any punishment for offences committed, against 
their authority other than those speCIally pro-
vided for by thi~ Code and the Code of Proce-
dure. All proceedings for otrence~ heretofore 
denominated contempts are abolished. ~ll 
offences created by this Chapter shall be tried, 
on indictment or infurmation, in the usual 
form." 

Those were the provisions of Yr. 
Livingston's Penni Code; and in the 
introduction to that Code, he defended 
those provisions at some length, and 
with great ability. His argument w~s 
too long to be l'ead to the CounCil 
in detail . but he hoped they would 
allowhirn'to read the concluding para-
graphs of it, in which the substance of 

" An infringement of the legal righ ts of • 
Court of J usijce is an offence, and that G0-
vernment is radically defective wbich places 
the power to punish it in tho hands of the 
ofFendod party. Here, then, we find tho limit 
of that necessity which is 80 much insisted on, 
and so little understood. There is a necessity 
that Courts should have the power of removing 
interruptions to their proceedings, because, un-
less they can perform their fuuctions, they 
cannot exist; hut there is none that they 
should have the power to punish those inter-
ruptions. The laws must do that, by the in-
strumentality of the Courts, but in tile form 
prescribed by law." 

And then 8 summary of the whole 
argument wo.s given iu these striking 
and forcible words :-

II If the argttment has been .. clearly ex-
pressed as its force is felt, it must be convine. 
mg to show, that .11 those offences, distin-
guished by the name of con tempts, ought to be 
banished from onr Penal Law, which they dis-
figure by the grossest departure from principle; 
that Courts ought to be empowered to remove 
all obstructions to thei r proceedings; that all 
such acts, as well as those tending to interrupt 
the course ofjudiciru pr~ins:s, to .taint its 
purity, or even to bnng It mto dl8l"Cpute, 
should be punished only by the due course of 
law . and that proper puniBhments, infticted 
by the regular opt'ration of law, will deter from 
these acts much more efl'ectuaIly than the irre-
gular agency of the offended party, who IIOIIIC-
times from delicacy, will abstain from enforc-
ing the penalty of th~ law--:-sometimes, from 
the indulgence of p&II810n., Will exceed it. 

lt is on these principles that thill part of 
the Code has been framed. It VCllts ample 
powers of repression in the Court. They may 
remove every interruption to their proceedinga; 
they may enforce prompt obed;p,nl'Al UJ their 
orderl' they may, if limplc rcmoval i8 nnt 
found ~ufficicnt, restrain by imprisonment. 
and .ner thi. a regalar trial and puniehtnant 
(ollow. for thp, oft'ence. Hero is no angry 
altercation. All is donc with the composure 
necessary to the dignity of ju.~tit'C. The J ndjZe 
i. Dot thl! acculWlr; thc 8CCUlICr is not the 
Judge. AU that cJasa of ulfeoct:J, too. which 



943 Criminal LEGISLATIVE COUNCIL. Proceaurc Bill. 9-14 

consist in insulting exprcsa~onsi are provi~e(l 1 tion. The object wns to .Bs~ert"in ~ow 
for. But here again, an im. partlal Jury ilcclde, fill' t.he sound general }lI'IDClple might 
os well o? the ~lntl\re of tIle. wor(\sJ os 01\ t~:c be applied in its integrity; and hd\v far 
intent w!th wInch th~y were use~1. T~c Judoc 't must be allowed to give' way to ('.Mllot Improperly mdulge lu8 feehng~, or 1 . 
restrain them to the injury of publie justice; existing exigencies and the publtc con-
mu\ the oft'c;lder a~hlRt 'laws ~!J~' p\'~ser.'·ing veuience. The question in fllct resolv-
the orcler lIud dibrnity; of .the. JudiCiary IS hable ed itself into n question 'of degree. 
to the same penaltIcs, cntltled to the same b ddt.' . 
rights, nnd jnclged by the same Io.ws, that apply How much must e conce ~ 0 C11-
to other offenders." cumstnnces? aud·how far mIght they 

be contl'oBed? It waS not· easyt.o 
He (Mr. Erskine) was sure that he settle this question with anything like· 

could not add anything to that clear accurllcy; and he (Mr. Erskine) had 
find convincing argument. These sure- thought it best therefore to allow it, 
ly were words of truth and soberness; ItS it were, to settle itself. A moderate 
alld, tho more he had reflected upon power of punishing by fines hnd heen 
them, the mOre Ilad he become con- confided to every Court in. this country 
vinced of the wisdom and justice of tho for twenty years past; and as it 
principle they maintained. But. it did not appear to have been alleged 
might bo said that, if these views were on the one hand that this power 
cnrried to their fullest extent, they wa!'! generully insufficient, or on the 
woulrl deprive tho Court of power to other hand that it had been seriously 
punish, even hy fine, contempts com- abused, he saw no reason for proposing 
mitt.ed ngainst themselves in their own any alterat,ioll in respect to it. He 
presence. And no doubt that would be was not prepared with any special.ar-
the effect of an attempt to push the guments in favor of the exact amount 
l,rinciple to its utmost limits at aU \ of fine which the Courts would tllU~ he 
hazards. But even tho soundest prin- authorised to impose; nor would he argue 
ciples could not in practice be pushed that 0. few rupees more or less would 
to extromes without regard to seMons make any considerable differenco. 
nnd circumstances. All that could be But, in the absence of Rny decided ob-
nfth'med was4hat the deviations from jection to t.he usage which had so long 
them should be as slight as possible. obtained, ho proposed t.o allow it to 
In 0. more advanced state of society, remain unaltered. And in judging of 
and with 0. better organization of this proposal to continue to aU Courts a 
Courts, it might, perhaps, with advan- pO\ver of inflicting fines, without COII-
tn.go he ruled unconditionally that no ccding to them any other punitive 

I Coul·t.shouldinflictanypunishmentatall powers, t11e Council would of course 
for I1.n offence against itself. But any bear in mind that of aU powers that of 
uttompt to deprive the Courts in this fining was least likely to be danger-
country at this time of tho power of ously nbused. This was 11. most im-
disposing at once of petty cases of portant considel'lttion; because t.he 
contempt, would result practically in power was to be entrusted )]ot only 
the CI'ention of an intolerable llui- to the 8uperiOl' COUI·tS of Justice, bllt 
sance. It would be an insufferable to nll the subordinate Courts scattered 
hnrdship not only to witnesses o.ud everywhere over the countt·y. In 
others, but even to the offenders UmL respect the distinction between 
themselves, to enact tho.t every such the infliction of" fine and any other 
caso must be sent to a differcnt punishment was very marked. It Wl\S 
nnll gellerally to a distant Oourt impossible to carry out even the most 
l)eforA the most tJoivilll fine could lenient sentence of imprisonment with-
1'0 inflicted. The result ill practice out subjecting the offender, if not 
would be that petty contempt.s would to degl·n.dlltion, at Illl events to very 
go unpunished altogether. Some dis- gl'eat indigllity ; for which, even if it 
(~\'etion therefore must be allowed to wOI'e found on apperu that the sentence 
tho Court, but it was all object not wns unjustifiable, no ndequu.te repara-
lIl111ecesslwily to cnlargo tbat discre- tiou could be made. On the oLber haud, 

Jlr. Erskille 
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extent than 200 Rupees operated iJljlJl'i-
ously on the ZiIlnh Courts, and he SI&W 

~o reason ther~fore to apprehend t.hat 
!t would do so In Bomb~y. He might 
Just add that tbe two Sections of the 
Bombay Code to which t.he Hono1'llblo 
Mem~J' for the N orth-Western PJ'O-
vinces had refel'l'ed would be repealed 
by Act X of 1861, from the 1st of 
January next. The Honorable Mem-
ber had gone on to argue that the 
JudgE.' of tho Court against which a 
contempt wa.<; committed would of ton 
be the best 01' only witness in tIle case, 
und that much pu bJic illcollvenienco 
would be caused if .Tnl'lgE.'s' who be-
lieved that theil' authority lll\d been 
contemned were forced to appeal' to 
give evidence on the subject in /I Cri-
minn\ Court., Now there WM an old 
saying, error latet in ,qcncralibu8; 
and instead, therefore, of' meeting this 
objection hy any geneml aJ'gumcnts, he 
would ask the Council to consider se-
parately E.'nch of' the Sections to which 
it applied, Of the five Sections in 
connection with which only the Honor-
able Member proposed thut the Courts 
should have geneml powers of punish-
ment, three Sections, 178, 179, and 180, 
related to refusals to obey lome ordCl' of 
the Court-as, to take an oath, to answer 

'a question, or to sigu· a statement. 
Now what would be the procedure ill 
the event of an off~nce being commit-
ted under allY of these thl'ee Sections? 
It would not., of course, be the fi"at 
object of the Judge to clench the 

when 0. simple fine only wns inflict.ed,· 
ill nine cnses out of t.en no iudi"'nity 
was Buffered; while there WIlS nlways the 
mea.ns of obtaining complete reparation, 
rmd of attending in person to plend 
for it ; so that in fact t.here WM little 
or no likelihood of serious abuses occur-
ring in such cases. MOI'eover, the 
pr/lctice of punishiug contempts in a 
summary way by fine wall familiar to 
those who attended the Courts nIl over 
Indin. These were some of the con-
siderations to meet. which he had framed 
his amendment; and he would only sn.y 
again-as regarded the extent of the 
l)ower of fining which he proposed to 
gran t-that he was not particulnrly 
anxious that anyone nmount should 
be specified rather than al1oth6l', pro-
vided the limit were fixed ns low ItS 
seemed to be fensible, The HOllornhle 
Member for the North-Western Pro-
vinces seemed to think that thel'e 
was some inconsistency or impropriety 
in his (Mr, Erskine's) proposing thnt 
110 Court should have power to inflict 
1\ heavier fine than 200 Rupees for a 
contempt against itself. when some of 
the Civil Courts in the Bombny Presi-
dency had long been empowered in 
such cases to inflict fines of 500 Rupees. 
But the Honornble Member, when he 
nt'gued in thnt way, 'must have forgot-
tell t.hat the very principle for which 
he (Mr. Erskine) bad been eont.end-
itlg, was this; that no ,?ouI,t-when 
that could safely be aVOided-should 
be n.llowed to punish n.t all for offenccs 
80'ainst itself; or should in any cil'cum-
8~nces have larger powel's of punish-
ment than were absolutely necessary, 
Thel'e could hardly be any incollsis-
t.ency in his wish to carry out those 
views in his own Presidency as wcll 
as in othel' places. If thnt could lIOt 
be fully effected wi thout restricting 
some peculiar powers of ~ertain ,Courts 
in Bombay, he would B~lll remmd the 
Coullcil tho.t the very object of the pre-
sent Code was to introduce uniformity 
of powers and of practice in the di1!'cI'-
cnt Presidencies, alld that that object 
eould only be efi'tlcted by mutual compro-
mises. It hud 110t apparently boon 
found elsewhere that the absence of 
power to fine summarily to G higher 

-co.'Ie against the recusant. His main 
object would he to induce llim to 
conform to the order of the Court. 
He would in the first instance CXhOl't 
him to do this, Should the person 
still refuse, the Judge would, no doubt, 
explain to him the con8equences to 
which he ","oulJ expo6e him6elf by a 
persistent contumacious refusal to sub-
mit himself to the orders of the COUl't, 
and would at the same time require 
such number of creditable persons 11.8 
he might deem necessary to attend 
and witness the conduct of the offend-
ing party. And surely if nny one, undCl' 
those circumstances, still pertinaciously 
contemned the autho,'ity of a Co"r~ 
of Justice in public and ill the pre-
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Bence of witnesses, it could hardly be in the country in transmitting to the 
p08sible tha~' any" difBculty 1shouid ordinary Crimino.l Tribunals forpun-
arise n.s to the evidence. In like man- ishment a person who had committed 
ncr, with ,regard to Section 175, which a criminal offenco against . himself. 
related to an 'intentional refusal to de- Surely, on the contrary,that woul~be a 
liver Ii document in' Court,' he (Mr. more dignifie.d proceeding than for the 
Erskine) would not say that o~nces Judge at once, of his own act, to con-
of that' kind would never be c()mmitted viet such a pers on of a serious offence 
in open Court, but he thought that if and sentence him to II. heavy punishment. 
a ,person, having a document in his As to the supposition that an offender, 
possession in Court, then and there if referred to a different Court, might 
refused to deliver it, there would be sometimes be acquitted in opposition to 
110 more difficulty in respect to the the opinion of the Judge who remitted 
proof than in cases under the three him for trial, he (Mr. Erskine) would 
Sections a.bove' referred to ; whereas observe that cases of contempt were 
if the offence, as was more probable, not to be cognizable by any Magistrate 
consisted in omitting unjustifiably to inferior to a subordinate Magistrate 
bring a document for delivery in Court, of the first class: and that officers 
the evidence 1108 to the intention' of exercising those powers were men of 
tho omission would rarely be that of character and experience. Ho could 
the Judge or of anyone whO could not suppose that such ofIicers--in cases 
speak only to what had occurred in too with which thoy had no persono.l 
Court. Then there remained only cases concern-"':'would be at all apt to allow 
under Section 228, that is to Sll.y, in- their judgments to be influenced by 
suIts to the Judge himself; and in that any thing but their sincere conviction 

, connection he (Mr. Erskine) could only of what wasjust and right. If there-
refer once more to. the passages he hnd fore in any such case the judgment 
already read, and to the principles he of the Magistrate should vary fPOm 
WIIo8 advocating, to show how desirll.ble that of the Judge who complained 
in bis opinion it generally was, in cases that he had been insulted, there would 
of this nature, thll.t the officer who be- be some rell.son to doubt whether the 
lieved himself to have been insulted latter officer might not have judged 
should not be personally instrumental inconsiderately. For, certainly, if it 
in procuring the conviction of the could be supposed that the mind of a 
offender. Indeed less evil would re- subordinate Magistrate in dealing with 
suIt, be tllOUght, even fl'om occasional a case of contempt agll.inst a su-
failures of justice, than from a practice perior Court might lean unduly 
which would allow any Judge to pro- to one side rather than the other, 
Dounce, Dot only whether an insult to it would be to the side of the 
him had been intended, but what WII.S high Magistrll.te alleged to' have 
tile measure of it, and what ought to be been publicly contemned. If one mo-
the punishment. MlI.ny of these re- tive were likely to be stronger with 
marks, he thought, were applicable like- him thll.n another, it would be the desire 
wise t~ what the ~o?or?ble Mem~er to vindicate the dignity and authority 
bad said about the mdlgDlty to which of the Judicial system with which he 
a Superior Judge would be put if he was himself connected and the honor 
were obliged to refer a cnse of con-\ of which he would be solicitous to 
tempt, conunitted in his own presence, uphold. And as to the remark that 
t~ an~ther aud i~ferior Court fo~ ad~u- h~s (Mr. Erskine's) proposals indicatoo 
dlcllilon! espeCially ~ the l~ferlOr distrust of the Judges generally-he 
Court mIght take a different view of must allude to it because the Honor-
the cit'cumstnnces aud discharge the able Member had made 8 similnr 
allegcdoffendcr. l;luthe(Mr. Erskine) remark on a former occasion-he (Mr. 
could ltRl'~ly concClve that there ~o~ld Erskine) could only S8Y that assuredlY 
be any ~Inng derogll.tol'y to the dlgmty he felt no special distrust of Judges in 
of tho highest and most l'~SPCCted Judge this country as such ; but toot if by 

Mr. ErsAillc 
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distrust 'the Honorable Member merely 
meant a belief that Judges, like other 
men, were liable to the frailties and 
infirmities incident to humanity, he 
(Mr. Erskine) must admit that he so 
regarded them; and that he did not 
therefore see reason to dispense, in the 
clatls of cases now referred to, with 
the checks and safeguards against 
human weakness which were found 
necessary in all criminal procedure, 
and were the cause of it. It was Dr. 
Arnold, he thought, who used to say 
that unlimited powers could be trusted 
with safety only to unlimited 1Jerfec-
tion. And Mr. Livingston himself 
seemed to have answered this objec-
tion of the Honorable Member by anti-
cipation. He Wl'ote in one place-

'" It is a trite and therefore probably a true 
obaet·vation that men forgive injuries much 
sooner than insults. Judges-although by 
vesting them with this power we treat them 
as ange1s-are really meDo" 

And again: 

.. From the nature of this crime its existence 
mURt depend on the tempcr of the Judge who 
happens to preside. W orda which a mall of a 
cool amI considerate disposition would pass 
over without notice, might trouble the serenity 
of another more susceptible in hiB feeling or 
irritable by hiB nntl1re. There is no DlOftllUre 
for the offence. but the ever variable one of the 
human mind." 

the belief that, the summiuy powers 
hitherto entrusted to the different 
Courts for their own protection had 
been, insufficient. Occasionally, no 
doubt, cases had occurred aud would 
occur hi which a mere fine would be 
no adequate punishment. Those were 
the exceptional cases to meet which 
severer penalties had been enacted by 
the Penal Code. But it was not the 
occurrence here and there, or now 
and then, of a few isolated and excep-
tional cases of unusunl gravity which 
would warrant the grant of large penal 
powers to other than the, ordinary 
Criminal Courts. In ol·der to justify 
that course, it must be shown tbat 
large summary powers would often 
and urgently be needed; and that they 
were not likely to be abused. He did 
not think that any such urgent neces-
sity had been proved; IWd he was 
therefore a,·erse to any extension of 
those ,powel"B. '£hese were the consi-
derations that had induced him to 
prepare the amendments which he had 
en used to be printed and circulated to 
Honorable Members, and which he 
had now the honor to move. 

The question was then proposed by 
the Chairman that the following Sec-
tions proposed by Mr. Erskine be 
substituted for the first two Sectiobs 
proposed by Mr. Hal"ington:-

.. When any such oft'ence 81 is described in 
h I' Sections 175, 178, 179, 180, or 228 of the 111-

These, then, were t e cone uSlons dian Penal Code, is committed io the immediate 
which be (Mr. Erskine) drew from. the vil'W and prescnce of any Court, Civil or Cri-
considerations to whicb he had Just minai, it Ihall be competent to luch Court to 
ulluded. It appeared to him that the CRUSC the offeuder, whether he be a European 

. f British subject or not, to be detained in CUI-
true principle on whIch C8ses 0 con- tody; and at the lising of the Court on tho 
tempt should be dealt with WRS op- lAme day to take co~izanee of the oft"ence; 
posed to that advocated by the Honor- and to adjudge the offender to pnniHhment by 
able Member nnd was this-that 110 fine not exceediD~ 200 n!,~, or, if su~h fino 
C '1 I h Id take be not soouer paid, by imprIsonment In the ourt as a genera ru e s ou Civil Jail for a period not eXI'el!ding olle 
cognizance of such offences w~en I month. In every Illch.cftll!l the COllrt shall 
committed against itself. In practice, record the fsell! COll8tltutllljt the contempt, 
] er it was indispensable at least with any statement the ofl"enc]er may DUlke.8I 
.1Owev '. ..' that well as the finding and lleotellCC. If the Court, 
In these t.lmes and 1D thiS country, ill &IIYeMe, IhftlI con.ider that a person ac-
certain limited powers of summary cused ohoy offence above refen'lld to .hould 
punishment should be confided to.ll be imprisoned, or !bat a fine ex~ing 200 
C t But dIOse powers should be Rupees .honld be, ImllOllCfl upon ~IJJ!, .uch 
ou~ s.. .. d I ld ot Court, after reconlmg the filctl oollltitUtlog the 

B8 ltmlted as poSSible ,an S lOU n contempt and the .tatemellt of the' IICCWICd 
be extended without the strongest penoo'; before pro,·ided, Ih,,11 forwanl tho 
reasons. There was nothing in the cue to a MDgist~ or, jf ~Ie 8IlC1IICI] p?noD 

. £ nnJlt yeal"S to WIU"I·aut lie a Euro~1 Dntllh lubJoct, too A JIIIIticc or expenence 0 ,;-
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.the 1'el¥J(l, and shnll Cl\llSe hail to be taken for 
the nppeurl1.nco of such nccu.scd person before 
such MlIgiHtrate lir Justice of the PeacC, or if 
sufficient bail be not tenllel'ell shall Cl\u~e tlie 
accusOO. persoll to be forwarded uuder custoUy 
to Buch Mngistrate 01' Justice of the Peace, 
II' the cue be forwardcli to a Magistrate, such 
Magistrate shall ,proccod to try the accused per-
SOil in the malluer providetl hy this Act for 
tlial8~fore a Mal?istrate, and it shall be com-
pelent to Buch Magistrate to adjudge snelL 
offender to punishment, lUI provided in the Sec-
tionof the In(liBnl'enal COlle umler which he is 
c11&rgel1, If the cll8e be forwllnled to a J nstice 
of the. Peace, such J nstice of the Peace shall 
cllqnire into the circumst~LIlces, and if lIecessal'Y 
commit the accused persoll for trilll before n 
Supreme Court of JUtliClttnre, III no CMe 
trietlllllder this Section Shllll any Magistrate 
n'ljudgo imprillonmcnt, or 11 fine exceetlin); 200 
ltupees, for any contempt eommitteJ. ill his 
own prescnce nguinst his own Court. 

hended that suitors, especially Euro-
penns, would not habitually use defiant 

. 01' menacing gestures or language ill 

Whcn any per:«ln luts bccn sentencetl' to 
puni~hll1ent, 01' forwartlell to u Magistrate 01' 
J nstit'e of the Pence fur trilLl, untlcr tho Inst 
pl'ecc(ling Sectioll, for refusing or omitting to 
tit) auything which he WIIS lawfully I'e'luircll to 
1111, it shllll 'he competent to tho Court to dis-
chlll'l-(o the offender, 01' to remit the Jlnnishment I 
on the SUl)\lIissioll of the otli:mllcr to the ordel 
or I'Ctluisition of such Court," 

Court, but would exhibit n. reasonable 
submission to the orders niul requi-
sitions of the presiding authorities; 
that, when ofl'encesot' the naturo 
c'ontemplatec1 did occur, they would 
be sufficiently met by moderate fines; 
and tho.t such fines, whenever imposed, 
would be promptly paid. But still 
there might evell now a.nd then be 
Cflses of gross aud intentiono.l insult, 
for which a heo.vier amount of PUII-

ishment would be necessary j and it 
Wo.s to meet these that the framers of 
the Uivil Code had found it expedient 
to nllow of larger fines and longel' periods 
of imprisonment. This, ill' fact, wa~ 
a point whieh had scarcely seemed to 
him to have been met by the Honor-
able Member fOl' Bombay, and it Wits 
110t possiblo to understand the intentiol\ 
of the framers of the Code, nnless 011 
the supposition that they thought' tho 
old Inw insufficient. He admitted thnt 

MIt. SETON-KARR said that, on tho old luw hud, 011 tho wholo, wO)'ke(l 
tho last pccll.sioll whon this subject was well fOl' twenty yelLrs, alld the opiuion 
bllfi)\'O tho Council, the discussion of the Advocut,e Geneml WILS thlLt the 
calllo on so lnte in the dny, and the limit prescrioed by this law should bu 
Held was so fully occupied by ot.her the limit in those Province~ to which 
Members who were possessed of 80 l11uch the law did not extend, Bilt another 
mOl'O ample information on the subject, question here nrose, aud that was, whe-
that he hud left it entirely to them. ther, Ilo8 tho Penal Code ha.d sanctionell 
Now, having lookod curefully into the these increased powers, it would hid 
question, amI huving referred to' tllll fILiI' to the Sudder Courts or to Zil-
l.loulLl Code, he should wish to adti' n lah Courts to require their pl'esiding 
felY wOl'ds explnllll.t.ol'y of tho renSOl1S Officers to send cnses which seemed to 
i'Ol' the \'ote which ho should give. It call fOl' a henviel' punishment thnn n 
hnd been provell by expel'icnco that fine of 200 Rupees, to Suhordinate 
cases in which 1\ gl'ent.cr fine WU8 req ui- Magistrates for trial. Such l\I agis-
site than 200 Rupeees, were rare, and tru.tes might be hasty or inexpel'iencell, 
'''hnt hnd been the experienco of the 01' might hflve been recently at isslle 
past naturally justified him in antici- with the J udgo 01' Appellate' Court, amI 
pating the future. The only such I they might throw douhts on the very 
ellll!!11 which he could reoll11 at prO-I bcstcvidcnce. In shOl,t, it would hurd-
sont liS lun-iug made a gl'cut stir, were, ly be consistent with t.he positiou 1\1111 
first, a cnso in the recollection of the dignity of the chief Civil or Mugisterial 
Honornble 1I1ll1 learned Judge 011 his COUl'ts to scuti such CMes to LowN' 
right, whicll oecul'l'cd Fomo yenrs since Courtl! rOl' trial. As to the justice 
ill the COUl'ts of l)lll'lleah, nlld next of the thing, there were appcnls fI'orn 
a cuse which hud come to his own the orders of'the Civil Courts and of 
knowledge, where a EUl'opolln gell- the 1\fngistl'l\tes . iu such cnses, so 
tleml\n hu(l complnincd of a MOOIlSitf tlmt thel'e were slLfeguards aguinst 
nnd tho l\IooIIsifl' in his tUI'll com- abuse. Looking, then, to the views 
plained of the EUl'oreWl. He appre- which ha(l beeu so ably nud lucitlly 
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expounded by the Honorable Metnbers ate a Judge might be, he was still 
DO his lei} and right respectively, and but a man and liable to be biu ... 
to the necessity for arming the Higher ad in his own case. He, therefore. 
Courts' of the country with power thought that some restriction should 
promptly to Rssert and vindicate their be put on the power of a Judge 
own dignity, he sbould on the whole to punish for con tempts committed 
support the amendment of the Honor- against himself. He admitted that the 
able Member for the North-Western strict- principle militated against giving 
Pl'Ovinces in preference to that of the auy such power, and the reason was 
Honorable Member for Bombay. 'that a Judge should not be thejudge in 

SIR CHARLES JACKSON said, his own case. But, as had been ably 
he would support the amendment of showu by the Honorable Member for 
the Honorable Member for Bombay, Bombay, priuciple must sometimes 
but in so doing he would not follow him yield to expediency, and his amend-
in either fiudiug fault witb the English meut therefol'e provided a moderate pun-
law or in his uulimited admiration for ishment to bc inflicted by tbe Court' 
Livingston. He would support the itself. But the question WM, should 
amendment., not for the reasons given the CeuncH give the large powers pro-
by that Honornble Member, which posed by the Honol'able Member for 

'went the wbolc length of adopting the the North-Western Provinces ~ the 
views of Ben thain, but because it appear- insulted Judge? Section 182, and some 
ed to him to strike out a middle courS8 of the other Sections of the Penal Code, 
between those exu'eme views and the gave six months' impli80nment with 
proposition of the Honorable Member hard labor and 1000 Rupees' fine. lie 
for the North-West.el'O Pro\'inces, Now, (Sir Charles Jackson) thought that 
what was the English pl'actice? If a every man liable to so severe a PUD-
contempt were committed inopen Court, ishment had a right to cllLim to be put 
the Judge might fine the off'tmdcr, or, on his trial for anyone of those offences. 
as WI\S usually the case, he would com- He should on these grounds support the 
mit him to pl'ison until he apologized, alllCllclment of the Houol'ablc Member 
There was no se\'erity or hardship in I for Bombay. 
thlLt, He thought that the ElIglish law THE CHAIRMAN said, the quclI-
was a very just and proper one, Suroly, tion between the two amendments pro-
it was quite necessary for the decency of posed rcsolved itself int.o this, whe-
public procl'edings in Court that the thor a Court should have power to 
Judge should haye the power of putting pl&nish as for a crime a contempt 
an immediate stop to any contemptscom- committed in t1.e face of the Court, 
mitted ill his presence. Forinstance, iflL that is, a contcmpt committed against 
man WCl'e to rnnke an insulting gcstuI'c itself. Then, the next q,uelltion was, 
befilre the COUl't, the Judge ought to were the pUOIllhments which the Ho-
ha\'e the power of punishill'" him for it j norable Mtlmber for Bombay PI'OPOS-
on the spot. In fact, th~ knowledge ?d to allow the Cou,rt to iuflict i.n 
that the Judge had the power of im- Its own defence suffiCient, or was It 
mediately putting a stop to any irrc- lIeoessary that t~e ,~Ul't should ~ave 
gularity had, no doubt, a most bene- the powe~ of lDfI!ctmg the pUnlsh-
ticial eBect in preserving silence ments which were Imposed by some of 
and order in Courts of Justice. He, the Clauscs of the Penal Code P The 
therefore, thought that the moderate HonOl'able Me~ber for Bengal had 
power exel'dsed by English Courts of stated th,at he did not uuderstand why 
Justice to punish for their own COIl- the puuIshment8 for coutempts of 
tempts was a very proper power. On the Court had, been increased. The rea-
other hand he must look at the question IOU WR8 thlll. There WCI'C many cues 
with refer~nce to the Dew Penal Code in which Ii pel'80U ought to be puniah-
which introduced a number of heavy' ed with a higher pu~ish~eDt thlUl a 
punishments for contempt8 of Court. fine of 200 Rupees, or ImprIsonment for 
Now, how8f'er calm and temper- one month in derault or paymeDt. A 

64 
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witness might refuse altogether to give 
evidence. That would be a ease far 
beyond a contempt of Court. It would 
defeat public justice if a witness could 
refuse to &Dswer any question for 200 
Rupees. As such, the offence ought 
to .b(, 'punishable more severely than 
a· contempt of Court. So far as 
concerned the Judge himself, it was 
a contempt for which a small pun-
ishment would be sufficient; but so 
for aH it was 0. violation of public 
justice. it ought to be treated as 8 
crime and dealt with by the ordinary 
Courts of Justice. He had read this 
morning of a case which lately oc-
curred in England of 8 young man 
who had charged his father with an 
attempt to murder him, and who, when 
brought before a Magistrate, refus-
ed to'" give any evidence at all. In 
a case of that kind, public justice 
might be entirely frustrated, and 
a person who persisted in his refusal 
to give evidence, ought to be punished 
to the full extent provided l)y the 
Penal Code. His being sent to Jail 
until he obeyed the Ol'del' of the Court 
was simply a punishment for contempt 
of Court, but his continued refusal 
ought to be treated as a.n offence 
a.gainst public justice; and whether 
the offence had been committed against 
the lowest 01' highest Court, he ought 
to be indicted and punished under the 
Penal Code. When Chapter X was 
last settled. he did not I1nderstand that 
it was intended to give Civil Courts 
the power of acting criminally; but 
when the Honorable Membel' for Bom-
bay brought forward his amendment 
referring the appeal to the Civil COllrt, 
it had occurred to him (tho Chair-
man) that the Courts so trying, 
might be considered Civil Courts, and 
he had therofore proposed his amend-
ment to remove any doubt. He never 
understood at that time that Act 
XXXI of 1841 was repealed or in-
tended to be I'epealed. but thought 
that it would continue in force; 
but on hearing that it wR..~ to be 
ropealed, he hl\d said. as Honorable 
Ml~mber8 would remember, that, if 
tho HonOl'able Member for the North-
Westtll'U Provinces or any other 

7',.t! Chairman 

Honorable Member would propose any 
specific punishment for cont~mpt, he 
(the Chairman) was qui'te ready 
and willing to consider the question. 
And he now repeated that, if the Act 
of 1841 was to be repealed, he was 
quite willing to give aJl Courts, whe-
ther Civil or Criminal, the power of 
punishing for contempts committed 
in the face of the Court to the extent 
provided' by that Act. But if the 
offence was to be punished with the 
higher punishments prescribed by the 
Penal Code, the offender ought to be 
tried as in ordinary Criminal trials, 
namely, before a Judge and Jury. 

MR. HARINGTON said that there 
would be no trial by Jury in the 
cases with which they were now 
dealing. Such cases would go before' 
a Magistrate. 

'l"H.~ CHAIRMAN resumed. When 
be spoke of a Jury, he was .allud-
ing to the Supreme Court where 
all offences were tried by Jury. He 
was not speaking of the Procedure in 
the Mofussil Courts, where some 
offences were tried without a Jury. 
Whethel' that was right or not. was 
not what we were now considel"ing. 
That point had already been deter-
mined in ·another part of the Code ; 
and if the Procedure in question was 
wrong, it was wrong as regards all 
omlOces and not 88 regards these par-
ticular offences. What he now meallt 
to say, however. was that the ex-
tent of' punishment which· had hither-
to been in force, and which was pro-
posed to be continued by the amend. 
mellt of the Honorable Member for 
Bombay, was amply sufficient for sum-
mary punishment of contempts com-
mitted in the face of a Court; but 
that in all grosser cases under the 
Penal Code, and for all cases that were 
not adapted to summary procedure. 
the offender ought to be tried by 
the ol'dinary Criminal Courts of the 
country. and punished accordingly. 
That was· the distinction which he 
drew, and it was quite in accord-
ance with the course pointed out by 
the Honorable Member for Bombay 
'and with the opinion which he- had 
I'ead of MI'. Livingston. He (the 
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Chairman) thought that there might from insult, and of putting a stop at 
be great difficulty in· stating what once to any interruptions that might 
n contempt was. In the Superior be offered to it.s proceedings. He 
Courts he believed it was competent for quite agreed with the Honorable 
a Judge awarding punishment for con- Member for Bombay that the punish-
tempt of Court to issue a general war- ment for contempt of Court, speaking 
rant of commitment without specifying of it simply o.s contempt in the face 
the nature of the act which constituted of the Court, should be punished in 
the contempt. Would anyone allow 8 the same way BS it had always been 
.J udge to commit a man to a Criminal heretofore, aud he should therefore sup-
Jail for six months with hard labor, port the amendment of that Honorable 
without specifying what the contempt Member so fal' as regarded the first 
was? According to the ordinary Cri- two Sections proposed by him. 
minal Procedure, a proper charge was MR. HARINGTON said, there ap-
required to be made out against the peared to be some misunderstanding 
offender, and punishment was awarded in respect to the history of the legis-
accordingly. But in ordinary CMes of ll\tion proposed in the part of the 
refusal to give evidence, or of using Code of Criminal Procedure which 
opprobrious lauguage, it appeared to they were now discussing or ns to the 
him (the Chairman) that a fine of 200 course followed in regard thereto. He 
Rupees, and simple imprisonment in understood the Honorable and learn-
the Civil Jail for one month in default ed Chairman to say that he thought 
of payment, were Bufficient. no Legislature would consent to give 

He thought it unnecessary to enter any Civil Court the power of award-
into any discussion as to whether Euro- ing punishment for 0. contempt com-
pean British subjects ought or ought mitted again!'t itself to tho extent pl'a-
not to be suhjected to the Mofussil vided by the Indian Penal Code. 
Criminal Courts, and tried for con- THE CHAIRMAN.-Not sum-
tempts under the Penal Codc, for marily. 
it had already been decided that MR. HARINGTON said, the ques-
European British subjects were not to tion was not whether the punishment 
be tried by those Courts. Therefore, should be awarded on what was called 
if a European British subject was to a summary conviction or after a regu-
be punished for any Criminal offence, lar trial, but whether the Civil Courts 
he must be tried by the Court that should be allowed, under any circum-
could deal with him as regards Criminal stances, to award imprisonment as well 
offences. But in case of an actual as flne for contempt of Court within 
and not of a constructive contempt of the limits prescribed by the Penal 
Court, it was proposed by the Honor- Code. The word 6",mma,,!/ was not 
able Member for Bombay that the to be found in the new Code of Cri-
Court might impose a fine of 200 minal Procedure; but he was quite 
Rupees or in default of payment, send willing to agree to any form of trial 
him to ~ Civil .Tail for a period not ex- which might be necessary or prolJer for 
ceeding one month, unless the fine wer'e the protection of the accused pal·ty. 
sooner paid. That he understood Now, what was the proposition of the 
was the effect of the amendment I Royal Commissioners. t!;ection 208 of 
proposed bv the Honorable Member the Code of Pr'ocedore prepared by 
for Bombay- It was not very of~n the~ said-': Whe~ an~ such offence 
that COllrts of Justice had to pUDlsh as IS described 10 Clause 197 of 
for contempt&. But if it were known the Penal Code" (that was, as ex-
that a Court had no power to punish, plained in a foot-note, the offence of 
insulting language migh;t be r~sor~d insu~ting o~ intelTu.pting ,a Court of 
to and the administration of Justice Justice) "IS commlttted 10 contempt 
might be brought into contempt. of the lawful authority of a Judge or 
He thought that every Court should Court of Justice, it shaD be competent 

. have the power of protecting itself to such Judge or Court"-not to80me 
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9ther authority. but to such Judge or. 
Conr.t--" to punish .the same a8 for a 
contempt of Court and to adjudge, the 
offender to punishment as authl>rlzed 
by t~e said Clause," lI:ame~y, simple 
imprisonment not exceedUlg SIX mon~hs, 
or a fine no' exceeding one· thousand 
Rupees, 01' both, It was clear, there-
fore, that the Royal Commissioners 
saw nothing opposed to sound prin-
elpIe.s . in giving to· Civil Courts 
power to punish, to the full extent 
allowed .by law, contempts committed 
against themselves, and that thtlY 
thought it right that the Civil Courts 
should. have this power though, in the 
case of the subordinate Civil COU\'ts 
i~ this country, they considered ~t ex.-
pedient to place some I'estl'iction UpOIl 
theil' powers of punishment, lelLving 
the highel' Courts only to award the 
maximum punishment provided by the 
Code, This WIlR quite propel', and 
was exactly what he had proposed; and 
when he found that his proposition bad 
tbe,support of such men as Sir John 
Uomilly, SiI' John Jervis, Mr, Cameron, 
MI', Robert Lowe, Mr, Macleod, Mr, 
Dauiel Eliott, and the other gent~emen 
nalDed in the Royal Commission, he 
did not think there could be any thing 
wrong ill it, He certainly was not 
singular in his views, 

The Codes of Civil and Criminal 
, Procedure prepared in England, in-
f. eluding the Chapters relating to con-
~ tempts of Court, as framed by the 
. Royal Commissioners, were embodied, 

word for word, in the Bills introduced 
into this Council by the Honorable 
and learnod Vice-President, and as 
he had already noticed no objection 
WII.8 tu.kl"ll by any Houorable Mem-
ber to the Chapters in question on 
the rnot~()n for the second reading 
ur Lite Btlltl. II" wuuld nut lay any 
further stress upon whl\t had tRken 
place up to this stage of the two Bills, 
because the Honorable BUd learned 
Vice-President reserved to himself the 
right, which he conceded to every 
other Honorable Member then pre-
lent, of proposing "ny alteration in the 
two Bill~ which at anY,future stage, 
whether In Select Committee or in the 
Committee of the whole Counci~ might 

Mr. Harington , 

appearpr9pei". ']~!1t itW88. slL~d· ~hl1ot!the 
Code of Civil Pl'ocedure,passed-by this 
Council, did notJncluge. the Chapter ·of 
the English Code relo.ti.ng.,to oontempts 
of Court to .which he. h~d .beenrefer-
ring, but left the law. a.s I it ;waA. ·con-
tained in Act XXX of .1841 •. ~· He was 
able to explain the cause of. the omis-
lion. The Bills' contaiv,ing ~he two 
Codes, a.s prepl\red in EngllJ.nd,.:were 
referred to Select Committees CQIDPOS-
ed of the same. Members, and itwas;h~
tended that .the two Bills should be 
reported toget.her; but when th!3' ·re:-
vision of the Bill containing the Civil 
Procedure Code was completed, it was· 
found that the Penal Code. which wa.s 
t.o fi~ the future punishmentsfol' ,con-
tempts of the Civil u.s well. as. of the 
Cl'iminal Courts, resistance aud evasion 
of their process, and the like, was still 
far fl'om being settled, and it was 
thought better therefore to omit from 
the C,ivil Procedure Code the ·Chl\pter 
relating to con tempts and to leave the 
offences referred to in that Chapter 
to be provided for in the .. Cade 
of Criminal Procedure, and-until 
that Code came inLo operation-
to be dealt with undel' the existing laws 
in the three PI'esidencies, This was 
the sole cause of the omission of the 
Chapter in question from. the Civil 
Procedure Code, The. Chapter had 
been included substantially, as. fram-
ed by the l~oyal Commissioners, in .the 
Criminal Procedure Code as settled in 
the Committee of the whole Council the 
year before lnst, In the recent revi-
sion of the Code by a Select Commit-
tee, of which the Honorable Member 
for Bombay was a Member, it was not 
considered necessary to make any alter-
ation in the powers proposal to be 
given to the Civil Courts of punishing 
fot' con tempts of Court committed 
against themselves to the full extent 
provided by the Penal Code, nor, if he 
recollected rightly, did the Honorable 
~ember for Bombay malte any objeo-
tlon at the time of such revision 
to tbe Civil Courts being vested 
with these powers. No doubt the 
Select Committee had overlooked the 
effect which one of the earlier Sec-
tiona of the Criminal Procedure Code, 
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Hshed in the year 1850, he could come 
to no other conclusion than that as in 
this country, a gl'eBt change bad' taken 
place as to what should be regardod 
os a reasonable extent of fiue Bnd im-
prisonment for con tempts of Court, so 
a great change had similarly taken 
plRce in the minds of Americllll 
.1 uri8t9 and Lawyers as to the tribunal 
by which t.he offence should be tl'iod 
and punished, The Code of New York 
said-" E,'ery Court of Justice, except 
a Court of Conciliation, and every J udi-
ci"l Officer, has power to punish con-
tempts by fiue or imprisonment or 
both." A Httle further 011 the Code said 
_" The Court or Officer" (that WIUJ, 
the Court or Officer against which the 
offence was committed) .. must deter'-
mine whether the person JIl'Oceeded 
against is guilty of the contempt 
charged, and if he be found guilty, a 
fille mllst he imposed upon bim not 
exceedillg 2.50 dollars, 01' he must be 
impdsoned not exceeding six:' months, 
01' both" So her'e they Imd the same 
pen:~1 ty a8 that. prm"ic)ea' in the Indian 
PennI Cmh' nnd t.he Sl1l11e pr'ocedure 118 

t.hnt. Jll'Opo>!ed by the Royal Cornmill-
sioner's, It wa.~ quite possible t1mt 
the frlllner'lj of t,he Iudi,," Peual Code 
hnd copied theil' Section fl'(l111 the New 
YOI'k Code. 

MR, ERSKINE Jlointocl out thnt tJre 
Inrli/m PennI Code WIlH ft',,Uned Lefol'" 
the New York Code, • 

.MR, HARrNG'fOY Dlfmitted that ) 
the Honorahle Memher for Hombny 
was right, and ohRen'cd that it was 
possible tho fmmer's (If the New 
y ol'k Code had copied their Sec-
tion fl'om the Indian PennI Code; bot 
tlmt, howcl"er thi!! might be, t,he fram!'r8 

relll.tingto the cognizan6e·of offences 
when committed by Eurovean Bl"i-
tieh subjects, ,vould have upon the 
C~Rptel' relating to contempts of 
Court. The recent discussion upon 
Chapter X hnd brought this to light 
and it was then at once seen that it 
would he necessary to revise the Chap-
ter. The Honol'able Member for Bom-
bay seemed to think tlmt he (Mr. Har-
ington) hRd not sufficient grounds for 
what he had stated on the subject of 
the intentions of the framers of the 
Indian Pellal Code in respect to the 
tribunals by which contempts of Court 
should be punish('d. What he said 
was to express his full conviction 
that, in enhancing the punishment for 
contempt of COU1't, the frnlllArS of the 
Indian PennI Code never contemplated 
any I~lteration in the Procedure Code 
for the trial nnd punishment of t,he 
offence or any interference ",it.1l what 
they must have known was the existing 
practice, nnd when he stat~d as n. fiLCt 
that two of the gentlemen who had 
taken an act,ive part in the )ll'pp!u'R.tion 
of the Penal Code, namely, MI', Madeod 
and Mr, Millet" were also Memher's of 
the Royal Commission which framed 
the Code of Civil Procedul'6, one of 
the Sections of which declnred that 
the· Conrt against which a contempt 
WRS committed might puniHh the offence 
by flentenciugthe ofl'endct, to the pun-
ishment authorized by the PemLI 
Code, he t.honght he had snid enough 
to remove all doubt upon the poiut 
from the mind of the Honorable Mem-
ber for Bombay, and to show what 
were the intentions of the framers 
of the Indian PennI Code. [Mt'. Ers-
kine shook his head by way of dissent.] 
Then the Honorable Member for BOIll-
bay had taken them to America aud 
had quoted to them the opinions of Mr. 
Livingston in support of his views. 
He would follow the Honornhle Mem-
ber to America and read to them what 
was the provision of law upon the 
point under discussion in the Code of 
New York, which WAS admittedly one 

of both Codes wet'e agre<>d as to the 
extent of fine nod impr"isODmcllt which 
mitrbt be awnrded for coutclDptfl, "lid 
ho~ever much he might resJlI·ct MI". 
Livillgston's opinion, he (Mr', HU"jng-
ton) did Dotthink that Mr. Li,"ingstoll's 
individual opillion should be allowed 

of the best Civil Codes ever f'r'amed, and 
seeing that Mr. Livingston's opinion 
was given in the year of 1820, aod 
that the Code of New York was pub-

to outweigh the opinions of tbe rt't1rn~rs 
of the Indian Penal Code, aDd of the 
New York Code, and of the Roynl 
Commissioners who had drawn up tbe 
Codes of Civil Rod Cl'iminal PrOf''ooul'e 
for thia country. The HonoraLle AlelD-
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bel' for Bombay objected to his having 
stated that the amendment of the 
Honorable Member implied distrust in 
the Civil Courts. The Honorable 
MemtJer said it was not because he dis-
trusted the Civil Courts that he would 
not giye them the large powers pro,posed 
in his (Mr. Harington's) amendment, but 
because he considered that no Courts 
should have such powers for punishing 
offences committed against themselves. 
On this point, all that he (Mr. Haring-
ton) could say was that the amendment 
of the Honorable Member for Bombay 
proposed to give the Civil Courts power 
to punish for contempts committ~d 
against themselves up to a. certa.m 
extent but not to the extent provjded 
by the Indian Pe.na~ Code. W ns i~ then 
a question of prmclple or a. question of 
trust? If it was a question of principle, 
they violated the prineiplo when 
they n.Howed the Court against which 
tho offence was committed to punish 
to the extent proposed. The Honor-
able Member for Bombay seemed to 
admit this, and he understood him to 
80.y that, if it were possible, he would 
be glad. to delegate the punishment in 
each case to some other tribunol; but 
that this could not be done without 
great public inconvenience. Well, then, 
having violated tne principle which it 
was thought should govern the proce-
dure in such enees, he (Mr. Harington) 
considered that they were bound to fix 
a scale of tiues. It could not be right 
that a MoonsifF should have power to 
impose us hel\vy a fine as the Sudder 
Court. It could not be right that the 
Sudder Court, should not have power to 
impose 0. henvier fine than a Moonsiff 
He thougbt that tbis was a very 
serious objection to the til'st amend-
ment proposed by the Honorable Mem-
ber for Bombay. Thtm, l&guiu, had 
they taken into consideration the con-
flicts of judgment to which that 
amendment would certainly give rise? 
This had been noticed by the Honorable 
Member for Bongal. The Civil Court 
might find a man guilty of contempt, 
but the Magistrate or Joint-Magistrate 
might disngree. The Civil Court 
might think 11 witne88 onght to have 
answered a particular quesLion or 

Mr. Harington 

to have produced a particular docu-
ment, The Magistrate or Joint-Ma.. 
gil!ltrate,to whom the caSe was' re-
ferred, might think otherwise. In 
most eases it would be merely a mat-
ter of opinion. If both Cou.rts agreed, 
what, he would ask,' was . gained 
by a second trial before a different 
tribunal? If they differed, why· was . 
the opinion of the Magistrate to pre- . 
vail? He had not considered the ques. 
tion in its bearing upon the European 
community alone, but in its general 
bearing upon all classes alike. Look· 
ing at the question, however, in its 
European aspect, were they wise at 
this time to declare that, if a European 
British subject was guilty of contempt 
in the Court of the Judge of Meerut or 
it might be of Lahore or of Peshawur, 
and the Judge of the Court in which 
the offence was committed thought that 
a fine of 200 Rupees would not be an 
adequate punishment, and that the of-
fender should be imprisoned, the Judge 
should not have power to award impri-
sonment to the extent provided in the 
Penal Code, but must Bend the accused 
penon all the way to Calcutta with 
tho witnesses (be himself perhaps be-
ing one) in order that he might be 
tried before the Supreme Court. He did 
not think that the European cOl;Ilmuni-
tv could desire this. He believed that 
in most cases, if 0. European British 
subject were found guilty ofa: contempt 
in a Zilluh Court up the country, he 
would prefer that the COllrt should 
dispose of the case rather than that he 
should have to come all the way to 
Culcutta, in t,he middle, perhaps, of the 
hot winds, to be tried before the Su-
preme Court. 

He wns dealing now with oft'ences 
which were punishable with simple 
illll'l'itlonmellt only. He repented what 
he had already said to-day that 
he would not deprive our European 
British subjects of a single privilege 
which· they at present enjoyed in COll-
nection with the administration of cri-
minll.l justice until a proper equivalent 
was provided; but he thouaht it most 
unwise at this time to strain or to at-
tempt to extend those privileges, which 
would be the etl'ect of the first amend-
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ment of the Honorable Member for fer was whether, as had been supposed 
Bombay if that amendment were by those Honorable Members, it would 
adopted. In the amendment which he be derogatory to tbe dignity of tbe 
(Mr. Harington) had proposed, he had Superior Courts to have gross cases of 
provided that no one, European or Na- contempt committed before them refer-
tive, should be imprisoned for contem1»t· red to the Magistrates. He would put 
except by order of the Zillah Judge or it to those Honol'able gentlemen whe-
Magistrate, and that any imprisonment ther the contrary WIlS IIOt the fact, aud 
awarded "by either of those officers whetbel' it was not rathel' in consonallC6 
should be undergone in the Civil Jail, with Oriental 01', Median"al views of 
Having made this provision, he thought procedure, than with those be1ittin ... a 
that he had done aU that was necessary British Court of Justice, to allow tbe 
for the security and protection of the Judge summarily to award such pun-
European community, and· that they ishments 8S those pl'ovided by tho 
could not l'easonably require mOl'e, Penal Code, Take the case of au 
He believed he had now noticed all the insult offered to a high jUdiCial func-
points calling for reply from him in the I tionary in England, the I.ord Chan. 
remarks of the Honorable Members cellor, for instance. Did the Honol·· 
who had addressed the Committee, and able Membel's imngine tllat that high 
he would not further occupy tile time authodty would iu any way illcrense 
of the Committee. his dignity by reverting to some old 

SIR BARTLE ]'RERE said, he by-gone In.w summal'i!y to puuish his 
thoroughly agreed with every word that iusultel' on the spot by inflicting some 
had fallen fi'om his Honoro.ble friend of the severe punishments authorized 
the Member for Bombay who had by ancient Statutes? Would they not 
fully and clenrly stated the views which think such a proceeding to be an act 
he (Sir Bartle Frel'e) entertained, which befitting rather an Oriental Despot than 
he had always entertained, and which an English Judge? He (Sir' Bartle 
he had stated when the subject wus Frere) felt confident that it would be 
first discussed in Council three sittings imposBit-le for any Judge, howe vel' 
ago. He would thel'efore content him- exalted he might be, without loss of dig. 
self with saying that he ceased to nity summarily to deal with such C8ses. 
l'egl'et the discussion and misulldcl'- He 81110 wished to IIny a few words, in 
standin ... which bud taken pln.ce on this which he was sure his Honorable fi'ielld 
subject,° and the mode in which his own the Member fol' Bombay would agree 
views Bnd those of other Honomble with him, in regnrd to a remark which 
Members had been misrepresented, see- fell from the Honorable aud leamed 
ing that the result had be~n 8 gl'e~t im- ~udge oppol!ite (Sir Chl~r1es Jackson). 
provement on the lo.w as It had hitherto fhe HOllor.able and learned Judge 
stood for he considered that the amend· seemed to Imply that the Honorable 
ment'now proposed by his Honorable Member for Bombay tad taken objec· 
fdend (Mr. Erskine) wo.s a very gl'eat tion to the 'practice of the English law. 
and essential improvement, not only on Now he (S,u' Bnrtle Frel~) was confi-
the Code as it stood before, but on the dent t11nt Jus Honorable friend hBtI Dot 
existina English Law. He would not objected to the practice of the Englisb 
follow hiA Hono1'nh1e friend in nIl the law, for his amendment WAS framed in 
a~g~menis which he had adduced. He strict. accordno~ witl~ t~e pl'es611t 
would simply address himself to o~e 01' practice of the hlg.heBt E~glJBh Cou~ts. 
two of the objections urged by the Ho- But that was qUite a dlffi,rent thmg 
norable Member for the North· W cstern from the strict letter of tJI6 law as it 
Province& and the Honorable Mem- Btood in the Statute Book. In thill, as 
bel' for Bengal· and he trusted that in many other matters, the practice 
hiB remarks ~ght have the effect of a loug series of yeal's, d.ul:ing whicb 
of bringing the Council f.c? a unB- tliO law had be~n admullBtered by 
nimou! vote on this question. The .J~d,geB of the hlgheBt character, had 
first point to which he would ro- Dlltlgated and greatly altered the BLrict 
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I letter of the law. Hewould'notfollow Ameri('..o.n ones/where 'a;ea.st silitol· 
the Honorable Member, for the North- would take off his coat and propose to 
Western ,Provinces throqgh his com-' set, tie the amount of, dllolIlages with tI!-e 
po.l'i80n of the New 'York Code with Judge outside. ' , ' ' 
that of Mr.' Livingston" beco.use he,pecondl:".-Was the power proposed 
(Sir Bartle Frel·e) thought the Honor- ~for the Judge sufficient? In his ,opi-
able Member would find, if he, ra- nion a fine of200 Rupees, or imprison-
ferredtO the works of Judge StOl"y, ment for one month, was o.mple, and he 
that, ,that eminent lawyer, who was should cordially 'Support the amend-
a disciple of Mr. Livingston, looked I meut of the Honorable Member for 
upon' him as an lLuthority fo.r in ad- Bombay. 
vance of any living jurist of the North- MR. HARING TON said he regret 
em States and regretted thnt those ted that the· Honorable Member of the 
who had the framing of the New Government (Sir Bartle FI·ere) had 
'York and other Codes were far bl'- not spoken before he (Mr. Harington) 
hind'Mr; Livingston as law-reformers. had replied to the ohjections -taken 
Then, with regard to what the Ho- by other Honorable Members to his 
norable Member said as ,to the in- amendment, because he found himself 
sufficiency of the punishment, he (Sir compelled again to trespass' upon: the 
Bartle Frere) thought that we ,should time of the Committee. The Honora-
not always be refelTed to the case of the ble Member of the Government had 
typical European brought down f!'Om declared the views expressed by 'him-
Peshn.wur to be tried At Calcutta. He self and the Honoi'able Member fOl· 
would seriously put it to the Honor- Bengal to be ol'iental in their charac-
able Mtlmber whether he did not think tel' and to be despotic. , 
that 0. fine of 200 Rupees, or a month's I SIR BARTLE FRERE said that, 
imprisonment, was not sufficient punish- if the Honorable Membel· for the 
mont to leave in the power of any I North-Westel"ll PI·oviDces took excep-
.Tudge of t.he offended Court to inflict tion to the term "OdeDtalism," he 
on the,spot, with pow~r to send the (Sir Bartle Frere) was quite willing to 
ofFende~ fOI· trial be.fore the Supreme \ wit.~draw.it, ~nd to sub~titute "medice-
COUI·t If further pUlllshment were ne- vnhsm" for It. He did not mean to 
cesso.ry. lIe quite agreed with the I use the word in any offensive sense, 
Honorable Member for Bombay that but !limply to express a summary and 
his amendment made ample provision I despotic mode of procedure as opposeJ 
for the dignity and security of the to the grave, deliberate, and dignified 
ltlghest Courts, and IIhould therefore process which would befit a civilized 
vote in support of it. Judge of our own time and nation. 

Sm ROBERT NAPIER said that, MR. HARINGTON resumed. The 
in supporting the amendment of the Honorable Member of Government 
Honorable Mem~er for Bombay, be had used the word "Oriental," and he 
should say only 0. few words. The thought he had also used the word 
subject haul been most clearly explain- "Despotic." All that he (Mr. 
ed by t.he able arguments which had IIarington) willhed to say was that 
heen addl1ced on both lIides of the ques- tIle provisions of the Code of PI'oce-
tion ; b:,t it appea.red to him thuL it I dure w.hich he was now advocating 
really lhd 110t requu'e so much argu- were Imported ft·om EnO'land and 
m,ent to reduce the subject to two lIim- America. I) 

pie mat.hematical questionll. ' THE CHAIRMAN said he wished 
Firstlg.-Should the insulted Judge to say one word in reg~d' to what 

be tho accuscr and punisher in his own had fallen from the Honorable MelD-
causo? 'l'heoroticaUy be should not be ber for the North-Western Provin-
80, but pra~ticnUy he mUllt have a cel"- cell, as to whether it wall wise to 
ttun limited power of punishment. make a change. It was the Honorable 
Ul1l~8s he bad such a power, ~be ~o- Member who wished to make a change, 
fuull CourLa would become like some and WBII proposing a change without 

Sir Bartle Frere 
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After some further conversation tha 
following division was taken on 'Mr. 
Erskine's amendment :-

Ayt.5. 
Sir C. Jncbon. 

. MI.'. El'skine. 
Sir Robert Napier. 
Sir Bi.rtle Frere. 
The Chairman. 

Noe.8. 
Mr. Seton-Karr, 
Mr. Forbes. 
Mr. Harington. 

showing that the law which at preaent 
existed had been found insufficient. 
He (the Chairman) must say that, dur-
ing the, whole time he had practis-
ed at, the ·'?lI.r in England, he had neve.r 
heard of a case of a man being fined 
1,000 Rupees, and sentenced to six 
months' imprisonment for refusing to 
appeal' upon a subpoona. The pal"ties 
were generally left to their Civil remedy. 
In the course of his practice and ex- So the Motion was calTied, and the 
perience he could not recollect a single Sections were passed after some verbal 
instance of the kind, and he did not amendments, 
think that the Honorable Member MR. HARINGTON'S third propos-
could cite any precedent of a European ed Section ,with amendments was theu 
having been sent down from Peshawur passed to follow the above Sections as 
for trial in such a case. the 31'd Rnd last. Section of Chapter X. 

MR. HARINGTON said, it was Verbal amendments wel'e . mnde in 
hardly fair to charge bim with a desire Section 138 on tho Motion of Mr. 
to change the law. It was the Penal Hnl'ington. 
Code, passed last year, which had Section 205 of tho Penal Code was 
already changed the substantive Cri- intl'oduced in the specification of Sec-
minal law, and the alterations cons i- tions of that Code contained in Section 
dered necessary in the Code of Crimi- 139 of this Bill, on the Motion of 
nal Procedure were proposed, not by Mr. EI'skine. 
him (Mr. Hal'ington), but by the Royal Section 141 was passed after a ver-
Commissioners. He certainly never bal amendment aJld the addition of the 
recollected a case of contempt in which following words (on the Motion of the 
he would have awarded a fine of 1,000 Chait'mau,) 
Rupees, but it did :cot follow tha.t. no " and the Court shall have power to IOnd the 
case calling for 8 more severe PUDISh- accused person in custody or to take sufficient 
ment than could now be awar!ied bail for his appea.rance before such Magiltrate 
would ever occur. The framers of the and may bind over anr person to appear and 
Indian Penal Code must be presumed give evidence on such IDl'e8tigation." 
to have contemplated the possibility Verbal amendments were made . 
of such a case occurring, otherwise Se' 208 In 

ld 1 h . t d ed ctlOn . they wou scarcey a.ve In 1'0 uc I M HARINGTON d tI • 
into the Code prepared by them the R. • ~ove Ie In-
Section which allowed a sentence of t~oductlOn of t~e folloWlllg new Sec-
. th ' ., t and a fine of tlons after Section 844 :-SIX mon s Imprlsonmen 

1,000 Rupees. Under the existing law, "No finding by a Court of tho offence or 
the punishment for contempt was award- criminal miBllppropriation of property nnder 
ed by the Court against which the ~~on 40,3 of the !n~n Penal Code, or of 
offence was committed, and no case of cnmlDal mllAppropnatton of p~perty PO-II-

f I eel by the ed by a deceued penon at the tlmo of hlB death 
the nature 0 t lat BUP!>?S • under Section "0'' t:tf t.h ...... id (~"'A. or or M'i-
Honorable and learned VICe-President minal breach oftrnst under Section 405 of the 
could arise. It was under the amend- Did Code, or of criminal breach of trast by a 
ment proposed by the Honorable Mem- cam,er wharfinger 01' .warehouse-keeper ,u~der 
bel' for Bombay that such cases might ::::ot:s~~~:IcS:~r~c::n~r;;J,:~~ 
and would arise. 408 olthe said Code, .hall be liable to be reverlBd 

THE CHAIRMAN said, although or altered by any Court, whether on appeal or 
the Penal Code did make contempt of revilion, ?n the ground that the off'ence proved 

Jr. • h ble criminally by the eVidence wu the offence of theft under 
Court All ollence punlS a .! Section 378 of the said Code, or tho off'once 
it did Dot alter the powers oT the CIVil ofchef\ in a building tent orveilel UDder Sec-
Courts by allowing them to take cog- tion 880 of the aid Code, or the oft'euce of 
. . f I't '. theft.. • clerk or IenlUl' of property ill the DlZanCe 0 • 6.5 
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poueaalon of hiB ~aster undef Section 381 of 
the said Code. . , 

No finding by a Court of the offence of theft 
under the said .Section ·378, Of 01 theft in a 
building tent or veBBeI under the said Section 
380, or of theft &8 a clerk. or servant of pro-
perty \n the poBBeuion of hie master under the 
laid . Section 881; ehall be liable to he reversed 
or altered by any Court, whether on appeal or 
revllion, on: the ground that the offence J?roved 
by the evidence was the offence of cnminal 
misappropriation of pl'Operty' under the said 
Section 403, or the offence of criminal misap-
propriation of property possessed by a deceased 
person at the time of his death under the said 
Section 404, or the offence of such criminal 
misappropriation under the laid Section, 
the offender being at the time of the person's 
deeeal8 employed by him as a clcrk or servant, 
or the offence of criminal breach of trust under 
the laid Section 40"5, or the offence of criminal 
breach of trust &8 a carrier wharfinger. or 
warehouse-keeper uder the said Section 407, 
or the oft"ence of criminal breach of tl'OSt as a 
clerk or servant under the laid Sect Jon 408. 

Provided that nothing in the last two 
Sections .hall preclude the Appellate Conrt in 
any case mentioned therein from reducing the 
pllnlshment awarded ·by a lower Court in such 
caBe within the limits prelCribed for the offence 
which such Appellate Cowt allall consider to 

. have been proved by the evidence against the 
accused penon!' 

Agreed to. 
THE CHAffiMAN moved the intro-

duction of the following new Section 
after the above :-

"No findinli or lentence passed by a Court 
of competent Jurisdiction shiJl be reVersed or 
altered on appeal or revieion on account of any 
error or defect either in the charge or in the 
proceedings, on trial, unless the person accused 
.hall have been aentenced to a larger amount 
of puniehment than could be awarded for the 
offence of which in the judgment of the Ap-
Pellate Court the accused pei'&on ought upon 
the evidence to have been found pity, oruuless 
in the judgment of the Appellate Court the 
person accused Iball have been prejudiced by 
luch error or defect; and in case the person 
aceUied shall have been aellteneed to a laraer 
amount of punishment than could have heen 
awarded for the otrence which, in the judgment 
of the Appellate Court it proved by the eviaence, 
the Appellate Court may reduce the punieh-
ment within the limits preecrihed by the lDdian 
Penal Code or any law for tho time being in 
force for Inch oft'ence." 

Agreed to. 
Several amendments were made in 

the Schedule. 

, 
Ma. HARiNGTON moved that the 

following new Section be prefixed. to 
the Bill:-

" This Act shall be called the Code of on.. 
lilinal Procedure.l , 

Agreed to. 
The Prea.n'l.ble and Title were passed 

as they stood ; and the Council having 
resumed its sitting, the Bill was report--
ed with amendments. 

CIVIL PROCEDUR1I:. 

The Order of the Day being read for 
the adjourned Committee of the whole 
Council on the Bill "to amend Act 
VIII of 1859 (for simplifying the 
Procedure of the Courts of Civil J udi-
cature not established by Royal Char--
ter)," the Council resolved itself into a 
Committee for the further considera-
tion of the Bill. 

Mn. HARINGTON moved that the 
following new Section be inserted after 
Section 16 :-

" No appeal shall lic from any order or dc-
cieion passed in any suit instituted under Sec-
tion XV Act XIV of 1859 (to provide for the 
limitation of suits), nor shall any review of any 
such order or decision be allowed." 

Agreed to. 
SIR CHARLES JACKSON moved 

that the following new Section be in-
troduced before Section 28 :-

"Wherever the word 'pleader' II uaed in 
tbie Act it shall include the words • counsel' 
and • advOCate.' .. 

Agreed to. 
The Preamble and Title were passed 

as they stood; and the Council having 
resumed its sitting, the Bill was report-
ed with amendments. 

FLOGGING. 

MR. HARINGTON moved that the 
Petition· from the British Indian As-
sociation, presented to the Council in 
the early part of the day, relative to 
the Bill "to provide {Ol' the punish-
ment of Bogging in certain cases" be 

. ted ' pfln • 
Agreed to. 
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CIVIL COURTS. 

MR. HARINGTON moved that a 
communioo.tion received by him from 
the Government of the North-Western 
Provinces, be laid upon the table and 
referred to thw;elect Committee on 
the Bill "to c. itute Courts of Civil 
Judicature." ~.s-h . 

Agreed to. NJe.. . 

CATTLE TRESPASS. 

MR. HARING TON moved that 
Sir Bartle Frere be requested to 
take the Bill "to amend Act III 
of 1857 (relating to trespasses by 
cattle)" to the Governor-General for 
his assent. 

Agreed to. 
The Council adjourned. 

Saturday, August 24, 1861. 

PRESENT: 

The Hon'hle Sir Henry Bartle Edward Frere, 
Senior Member of the Council of the Go-
vernor-General, presiding. 

Hon'ble Major-General Hon'ble Sir C. R. M. 
Sir R. Napier, Jaekson, 

H. B. Harington, Esq., and 
H. Forbes, Esq., W. S. Seton-Karr, Esq. 
C. J. Erskine, Esq., 

CATTLE TRESPASS. 

THE PRESIDENT read a message 
informing the Legislative Council that 
the Governor-General had assented to 
the Bill "to amend Act III of 1857 
(relating to trespasses by cattle)." 

REGISTRATION OF NIJ·JOTE AND 
KIIAldAR LANDS, &0. 

THE CLERK reported to the Council 
that he had received a communication 
from the Government of Bengal to the 
address of Mr. Seton-Karr regarding 
the proposed scheme for the registra-
tion of Nij-jote and other Ryotty te-
nures. 

MR. SETON-KARRmoved that the 
communication be printed. 

Agreed to. 

FINES FOR RIOTS. 

THE ~LERK also reported that he 
had receIved two communications from 
the Government of Bengal regarding 
the enactment of a law for fining com-
munit~es for offences the perpretatol's 
of whIch could not be discovered. 

MR. SETON-KARR moved that 
the communication be printed. 

Agreed to. 

COURTS OF REQUESTS (STRAITS'SET-
TLEMENT). 

MR. FORBES presented the Report 
of the Select Committee on the Bill U to 
enlarge the jurisdiction of the Court. 
of Requests in the Settlement of Prince 
of Wales' Island, Singapore, and Ma-
lacca. " 

MALACCA LANDS. 

MR. HARINGTON presented the 
Report of the Select Committee on the 
Bill " to regulate the occupation of land 
in the Settlement of Malacca." 

PORT BLAIR. 

MR. HARING TON presented the 
Report of the Select Committee on the 
Bill " to regQlate the administration of 
affairs in Port Blair." 

PUBLIC CONVEYANCES. 

Mil. HARINGTON presented the 
Report of the Select Committee on the 
Bill "for regulating public convey-
ances in the towns of Calcutta, Ma-
dras, and Bombay, and the several-
stations of the Settlement of Prince of 
Wales' Island, Singapore, and Malacca." 

REPEAL OF REGULATIONS AND ACTS 
(CRIMINAL LAW AND PROCEDURE.)-

MR. HARINGTON moved the first 
reading of a Bill "to repeal certain 
RegUlations and Acta relating to Cri-
minal Law and Procedure." He said 
that the objeot of this Bill was to repeal 
and to remove from the Statute Book 
all the Regulations and Aeta· of the 
three Presidencies which would be 
virtUAlly superseded and rescinded from 




