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Cattle

Saturday, April 27, 1861.
PRESENT :

The Hon'ble the Chief Justice, Vice-President,
in the Chair,

Hon'ble Sir H. B. E. | H. Forbes, Esq.,
Frere, i A. Sconce, Esq.,
Hon’ble Major-General | C. J. Erskine,k’ o

Sir R. Napier, and
Hon’ble S. Laing, Hon'ble Sir C. R. M.
Jackson,

H. B. Harington, Esq.,

SALT DUTY (BOMBAY); PORT-DUES
(AMHERST); axp MINOKRS.

Tae VICE-PRESIDENT read Mes-
sages, informing the Legislative Coun-
cil that the. Governor-General had
assented to the Bill “ to empower the
Governor-General in Council to in-

. crease the rate of Duty levinble on Salt
manufactured in, or importedinto, any
part of the Presidency of Bombay,”
the Bill “ for the levy of Port-dues
in the Port of Amherst,” and the Bill
‘“to amend the law relating to Mi-

nors.”’

LIMITATION OF SUITS.

Tae CLERK presented to the Coun- -

cil a Petition from the Calcutta Trades
Association, praying for an amendment
of Act XIV of 1859 (to provide for
the limitation of suits).

Sir BARTLE FRERE moved that
the Petition be printed.

Tae VICE-PRESIDENT said,
the Houorable Member who had just
sat down, had been good enough to eend
him a copy of this Petition. The Pe-
titioners represented that they were
not aware until a recent period that
the law of limitation would affect their
rights. The law certainly very ma-
terially affected their rights, for it-re-
duced the period of limitation for the
institution of suits concerning trade-
debts from six to three yeawrs. As the
Act would begin to take effect from
the 5th of May next, if, as was repre-
sented by the Petitioners, they were
ignorant until a recent period that the
law would affect them, it appeared to
him that a Bill should immediately be
brough? in to suspend the operation of
the Act till such time as the Petitioners
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could take steps for the recovery of
their claims. Otherwise not only the
Petitioners, but others, might faivly
complain, if they were iguorant of the
effect which the law would have upon
their interests, that they had in a man-
ner been taken by surprise. Under
these circumstances, he proposed after-
wards to move for a suspension of the
Standing Orders, to enable him to bring
in, and pnss through all its stages, a
Bill to suspend the operation of the
Act till the lst January 1862. He
would not detain the Council now with
any further observatisns on the subject,
but would fully explain the circum-
stances of the case when he should
move for leave to bring in the Bill.

The Motion to print the Petition
was then put and carried.

PETITION OF Mr. SCHOKMAN.

Tae CLERK reported to the Coun-
cil that he had, under the 27¢h Standing
Order, certified on the back of a Peti-
tion of Mr. John William Schokman,
that in his judgment it was not framed
in accordance with the 22ud Standing
Order, forasmuch as it did not relate
to any matter connected with the bu-
sinees of the Council.

BREACH OF CONTRACT.

THE CLERK presented to the Coun-
cil a Potition of Ryots of Kedarnuggur,
in the District of Nuddes, sgainst the
Bill “ to provide for the punishment
of breach of contract for the cultiva-
tion, production, gathering, provision,
manufucture, carriage, and delivery of
Agricultural produce.” '

Tae CLERK also presented five
other Petitions from ryots of Jessore
similar to the above.

Sm BARTLE FRERE moved that
the Petitious bo printed and referred
to the Select Committee on the Bill.

Agreed to.

CATTLE TRESPASS.
Tae CLERK presented to the

Council a Petition from the Indigo
Plaoters’ Associntion, praying for fur.
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ther amendments in Act IIT of 1857
(relating to trespasses by Cattle).

Mgr. SCONCE said, before moving
that this Petition be printed, he desired
to state that it was his purpose to
move at a future stage of to-day’s pro-
ctedings, that the Bill should be re-
ferred to a Select Committee with n
view to their taking the whole law
into consideration, and in order that
the local Governments might be con-
sulted as to the necessity of amending,
on any other points than the- Bill now
provided for, Act ITI of 1857. At pre-
sent, the Bill mercly embodied the
offences already enacted in the Penal
Code, but it'might also be desirable to
amend the law on other points, and
the postponement of the consideration
of the Bill would afford opportunity
for that purpose. e begged to move
now that the Petition be printed.

Agreed to.

TREASURE TROVE.

Tre CLERK roported to the Coun-
cil that he had received a communica-
tion from the Home Department,
forwarding a Despatch from the Secre-
tary of State on the subject of Trea-
sure Trove in Jodia. -

Sir BARTLE FRERE moved that
the communication be printed.

Agreed to.

FINANCES OF INDIA.

The Order of the Day being read for
Mr. Laing to make a Financial State-
ment for 1861-62—

Mr. LAING rose and spoke as
follows :— ) ‘

I rise, Sir, for the purpose of sub-
mitting to the Legislative Council, on
behalf of the Government, the Budget
of India for the year 1861-62. The
occosion is too grave for me to in-
dulge in preface. India has been
eagerly watching for this Statement,
to learn whether she is solvent or
bankrupt, and England turns an anri-
ous eye to the Enst to know whether
her Indian Empire is to be a future
source of strength or of weakness,

In presence of such.great interests,
one sort of eloquence alone is admissi-
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ble—that of facts—and to them I
address myself. .

In the first place, how do we actually
stand? When my predecessor, the
late lamented Mr. Wilson, brought
forward his Budget for 1860-61, little
more than twelve months ago, he show-
ed that India had long suffered under a
chronic Deficit, which, since the Mu-
tiny, had increased to a frightful
amount. For thirty-three years out of
the preceding forty-six, the average
Deficit had amounted to £2,500,000
a-year, and the three years alone, from
1857 to 1860, had added £38,000,000
to the National Debt. The prospective
Deficit for the yenr 1860-61 was esti-
mated by Mr. Wilson at £6,500,000.

He proposed to meet it partly by
new taxes. partly by reductions, and
partly by drawing on the Cash Balances,
which were then unusually large,
owing to the success of recent Loans.

Unfortunately, of these anticipations,
the last only was fully realized. The
actual Deficit of 1860-61 has been
£6,678,000, and it has been met by a
corresponding reduction of the Cash
Balances in India and England, which,
on the 30th April 1860, stood together
at £19,600,000, and on the 30th April
1861, will have been reduced to about
£14,500,000.

Let me explain this more fully.

Mr. Wilson proposed,—in addition to
those nugmentations of Salt, the Cus-
toms, and Stamp Duties, which had been
already enforced, and .of which the
year 1860-61 had the benefit,—two new
Taxes, the Income Tax and the License
Tax. Of these the first was passcd
into law, but at so late a period, that
the year 1860-61 was only partially
benefited by it.

The figures of the Regular Estimate,
published in February last, which give
the latest authentic Returns, and close
the year 1860-61 with a. final De- .
ficit of £6,678,000, include £803,550
of Mr. Wilson’s Income Tax. No
accurate Estimate was attempted of
the produce of the new Taxes at the
time, but it was roughly stated that

‘the Income Tax might produce about

£2,500,000 a-year and the. License
Tax about £1,000,000.. )
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I fear these Estimates are
over-stated.

From the Returns of the Income
Tax, which are now ncarly com-
pleted, I can hardly venture to take
its total annual net produce atmore than
£1,400,000. The License T'ax is stilla
matter of conjecture, but looking at the
fact, that with an average payment
of 14 Rupees per head, which is as
much as we should get with three classes
at 1, 2 and 3 Rupees, it would require
7,000,000 of tax-payers, representing
35,000,000 of population, to give us
£1,000,000. I do not think we should
get any thing like it. The Estimate of
the Authorities of Bengal would uot
make the License Tax yield above
£400,000 for all India. This may be
too low, but I believe that £2,000,000
for a full year’s net produce of the In-
comeand License Taxes together is quite
the outside of what we could safely reckon
upon. Assuming, then, the License
Bill to have passed, and Mr. Wilson's
Financial measures to have been in full
operation for the year, how should we
stand ?

The Deficit of 1860-61 is £6,678,000,
but nearly £700,000 of this is oc-
casioned by payments for compen-
sations on account of the Mutiny,
which will not recur ; so that the real
Deficit is in round numbers £6,000,000.
Mr. Wilson’s new Taxes would have
given us £2,000,000 in 1861-62, as
aguinst £800,000 in 1860-61, or an im-
provement of about £1,200,000 in Re-
venue, but from this must be deducted
about £700,000 for certain wind-falls,
in the shape of Sale of old Stores, re-
payments by Native Princes, and so
forth, received in 1860-61, and which
will not be received again in 1861-62.

The position, therefore, left us by the
Budget of 1860-61 is simply this. Defi-
cit £6,000,000, less £500,000 improved
Revenue; remaining Deficit £5,500,009.

Perhaps some Members of Council
may have seen a much more fuvorable
Statement, which was recently made by
the Secretary of State to the British
House of Commons.

It was stated that, whereas Mr.
Wilson had estimated the reductions of
Expenditure in 1860-61 at £1,700,000,

greatly
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and subsequently at £2,500,000, ‘they
had turned out in ‘reality to be
£3,300,000; so that after saving
£3,500,000 in 1839, we had again savod
£3,300,000 in 1860, which, with
£3,500,000 of new Taxes, extinguished
our Deficit and made us independent
of Loans, except to, complete our
Railways,

This statement was made in porfoct
good faith by the Secretary of State,
on information which he had a right
to rely upon, but unfortunately thatin-
formation mistook wishes for facts and
anticipations for realities. There was
not a reduction of £3,300,000 as sup-
posed by Sir C. Wood, or even of
£1,700,000 as estimated by Mr, Wil-
son, but a positive increase of £213,000
in the total Expenditure of 1860-61
over that of 1859-GO.

The figures which I read from the
Regular Estimate, corrected up to last
February, show that tho total expen-
diture was £46,417,000 in 1859-60,
aud £46,630,000 in 1860-61.

Even if we allow £700,000 for the
Mutiny Compeunsation, the actuul re-
duction of 1860-61, compared with
1859-60, will be less than £500,000,

The difference arose thus.

The reduction of Expenditure in
India wasover-estimated by £1,500,000,
owing to a too sanguine expoctation
that the recommendations of the M-
litary Finance Commission would be
carried out in 1860-G1.

The increase of Ilome Expenditure
for Debt, Railways, and Army was over.
looked. The produce of the new
Taxes was taken, £1,500,000, too high,
aud it was forgotten that £800,000
of the amount had been already receiv-
ed in 1860-61, and was included in the
Statement, showing the Deficit of

No allowance was made for the
temporary nature of somo of the Re-
ceipts of 1860-61, such ns the Punjaub
Trade Tax and Sale of Storcs. Thege
e.tors together amount o upwards
of £5,000,000, and  just muke
the difference between the equilibrium
announced in England, and the Deficit
of £6,500,000, which is the real resul¢
of last year’s Budget, after croditing f¢

23
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with = full year’s proceeds of all the
new Taxes, including the License Tax,
which is not yet sanctioned.
" I will not attempt to conceal from
you that this was an unsatisfactory
result. To find that, after the grent
effort made last year, the Income
Tax had produced less than £1,500,000,
that reductions had almost stood still,
and that we were approaching a new
Financial yenr with our Cash Balances
‘nearly exhausted, and our Expenditure
£5,500,000 a-year nhead of our Income,
was indeed calculated to inspire gloomy
apprehensions.
Nor were these apprehensions re-
lieved by the aspect of the Rail-
‘way question, which showed at least
' £20,000,000 to be waonted in the next
three years to complete lines of the firat
necessity, for which capital no ‘pro-
vision had yet been made, and which
the Home Government would probably
be compelled to borrow.
Allidea of help from England for ge-
neral Expenditure was therefore clearly
out of the question, and it was cven

doubtful whether funds could be pro- |

vided to save us from the serious

" disaster of having to suspend Railway

works which were approaching com-
letion.

Well, there yawned the Deficit of
£5,500,000 wide and deep. 'There
whas no chunce of eraning, no time to

" look to the right or left, for the ex
hausted Cush Balances, hungry aund
inexorable, were howling in our rear.

To stick the spurs well in, and go
straight at it, was the only plan.

Before I ask you to follow me, let
me pause for a moment and make one
remark. I have said that this was no
occasion for personal observations, but
there is one which I am anxious to
make, lest I should be misunderstood.

I have described a gloomy state of
things. I am now going to show you
a brighter picture. In making a length-
ened statement, it is not always

possible to avoid spenking in the fi.st’

person, and thus appearing to claim for
myself individually the credit of acts
of the Government.

I wish emphatically to repudiate
any such claim, -

My, Laing
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In a Government like that of India,
it is manifest that the Governor-General
must be, for good or evil, the main-'
gpring of all policy.
pIt is not f'o':'0 mz to speak of Lord
Canning. When a man has filled such
a post in such times, his character
belongs to History. But this I may
sny without indiscretion, that if any
one has represented His Excellency as
lukewarm and indifferent in the cause
of reduction, he is entirely mistaken.

From the first time I met him in
India, down to the present day, Lord
Canning’s language to me has been
the same—that he would earry out any
practicable amount of reduction rather
than inffict new and eppressive Taxes
on the people of India.

Nor should I be doing justice to my
colleagues in the Council, if I omitted
to state that they have been, one and
all, and on all occasions, animvated by
the same epirit. Indeed, it stands to
reason, that so much could not have -
been done in so short n time, if the
ground had not been tifled, and the
crop sown, and all but ripened by their
exertions.

Sir, as far as I have. seen, all con-
cerned have done their duty, but among * -
the many able Officers and Servants of
the State, who have given us their aid
and co-operation, there is ome body
whose services have been so pre-emi-
nent, that I should be wrong not to men- -
tion them. '

I mean the Military Finance Com- "
mission, whose Members have Inbor- *
ed, often under difficulty and discou-
ragement, with & zeal, sn industry, and
an intelligence which are indeed be-
yond pruise. ’ '

If the future historian of Indiashould
have occasion to mention, that in the
year 1861 India was saved from a great
Financial danger, that history will be
very imperfectly written if it omits the '
names of Colonel Balfonr, and his’
colleagucs, Mr. R. Temple and Colonel
Simpson.

. Nor would I willingly omit to men- "*
tion the mameof Captain Rennie, to
whom, in conjunction with the Civil
and Military Finance Commissions,
it is mainly owing that we have been

[
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able to effect important reductions in
the Navy and Marine.

I return now to my figurcs. Re-
collect the Deficit is £6,000,000, and
the problem is how to meet it.

In my experience of public life, I
have always found this maxim hold
good—that there is no such thing
as an Art or Mystery in State Craft.

The broad principles of common
sense, which apply to private, apply
equally to public affairs, and that
which is not simple is seldom sound.

Well, if a private individusl finds
that his balance at his Bauker is run-
ning dry, and that he is spending be-
yond his Income, whatdoes he do?
He cuts down his Expenditure—this
is what we have done. We have re-
duced our Expenditure by £3,600,000.

Recollect, in 1859, we reduced our
Expenditure from the War standard
by £3,500,000 ; in 1860 by £500,000;
and in 1861 we shall reduce it further
by £3,600,000.

That is a great result, and I will now
explain how we arrive atit. The great
reduction is of course in the Native
Army. Here was the greatest excess-—
here the greatest scope for economy.

In April 1857, or immediately before
the Mutiny, it appears from Ot}icml
Returns, that the total es.tubllsl.xed
strength of the Indian Army, incloding
Queen’s Troops, was—

Europeans....cooeeeees 45,522
Notives eeeeseecseeeees 266,852

The cost of this Army was in
round numbers £11,500,000 g-year in
India, and £1,250,000 in England; bqt
this was below the proper cost, as it
was only attained by ullowing the
“ Effective” European Force to remain
dangerously below its # established
strength. The real cost should have
been about £12,000,000 in India, and
£1,500,000 in England. . .

In 1858-59, owing to the Mutiny, this
cost rose to £21,000,000 in Indis, and
£3,750,000 in England, showing 8
total increase of £1 1,57)00,00()1:3:1l tl;ﬁﬁ)l:&

nditure of 1856-57, to which
g:a.ddod an increase of £1,000,000 for
Military Police.

'I‘hi;y was the mazimum point st
which reductions began.

[Arrir 27, 1861.]
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In 1859-60 the Military Expendituro
in India was roduced to £17,750,000,
and in England to £2,750,000, making a
total reduction of £4,250,000. In
1860-61 the Expenditure in India was
£15,279,000, in England £2,750,000,
showing a further saving of £2,500,000,
which, as I explained just now, has
boen swallowed up by the increase of in-
terest on the Debt and other charges, and
which still left the cost of the Army of
India £5,250,000 more in 18G0-61!
than it was in the year before the
Mutiny.

This Army cousisted in 1859, nccord-
ing to u Return of the Military Finance
Department which I hold in my hand,
of 284,529 men, exclusive of 69,254
Military Police—or in all of 858,783
armed Natives. We had, therefore, at
the commencement of 1860, 60,000
more arined Natives in our pay than in
1857, in addition to the increased Euro-
pean Force, and the increased cost of
our Army was £5,250,000 a-year.

Now, how has the Goverument dealt
with this state of things ?,

In the first place, they have decided
that there sholl be no hybrid Corps,
like Military Police, which really swell
the Native Army without appearing
on its roll. At least 50,000 men of
Military Police and Miscellaneous
Locpl Levies have been disbanded, or
ave in course of disbandment, and
with the exception of about 8,000 Mi-
litary Police in Bengal, who have been
retained for the present for special
reasons connected with the organization
of a Constabulary in that Presidency,
you may say that nothing of this sort
remaius in Indin. When we say “ Ar-
my’’ we mean “Army,” and when we
say ‘““Police” we mean *Police”—
Constables with batons under Civil
Authority, and not Sepoy Regimenta
under a new name.
~ Next, we have reduced all Native
Infantry Regiments to & uniform force
of 600 Privates, or 712 Natives of all
ranks per Regiment.

Finally, we have broken up and dis-
banded iments.

Upon this_point I think the Go-
vernment of India has hardly done itself
justice in not making public some
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comprehensive view of the extent of
reductions effected,

In Bengal there were, in 1857, 146
Regiments of Native Infantry, in 1859
the number was 98, in 1860 it was
wreduced to 91; and of these 8 are
under orders for disbandment, and an
order for reducing 11 more has been
passed and will appear in a few days in
the Gazette, bringing the number to 72

" Regiments, or less than half the num-
ber before the Mutiny.

- Madras, before the Mutiny, had in
all 55 Regiments of Native Infantry,
including 2 of Veterans and 1 Pegu
Battalion. The number was raised in

1859 to 62 Regiments—it is now 53
Regiments.
Bombay had 34 Regiments beforo

the Mutiny. In 1859 there were 40.
Of these 6 have been disbanded, and
orders passed to disband 4 more.

As regards Native Cavalry, Bengal
had, in 1857, 50 Regiments, In 1859
there were 56 Regiments. At pre-
sent there  are 43, and orders
have just passed for dishanding 11,
leaving the total number 32. This in-
cludes all Native Cavalry of the Pun-
joub, Central India, and elsewhere,
as well as . those under the Com-
mander-in-Chief, ~ Madras had 8
Regiments of Native Cavalry in 1857 ;
the number has been reduced to 4.

Bombay had 9 Regiments in 1837,
These were recently converted into 14
Regiments of reduced strength, on the
Irregular  Footing, which will be
reduced to 9, or lower..

I say nothing of Native Artillery,
for no such thing exists, except a few
Mountain Batteries at unhealthy posts
on the frontier.

The result is, therefore, that 77 Na-
tive Regiments arebroken up since 1859,
viz. 44 of Infantry and 33 of Cavalry.

. Of these, 24 Regiments of Infantry,
and 20 Regiments of Cuvalry, are the
result of the reductions now vordered,
or enforced within the last few months.

The effect of these reductions is
to lower the strength of the Native
Army from 284,000, at which it stood
in 1859, to about 140,000 men.

Including Military Police, the re-
duction of Native Armed Force since

Mr. Laing
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1859 will be very nearly 200,000 men,
of whom upwardsof 100,000 men have
beenreducedwithin the last few months,

I should mention that, in'effecting
these reductions, it has been thought
right to make some addition to the pay
of the Irregular Native Cavalry, who
find their own horses and provisions.
Prices have risen so much, that it is
difficult for them to keep out of debt
on their old pay, and soldiers in debt
are always dangerous. " But I place it
on higher grounds., It is the duty of
the State to treat liberally men who
are ready to shed their blood for us in
case of danger, be they Hindoos or Mus-
sulman, English or Native—here at
least the maxim should apply that the
labourer, while found fuithful is wor-
thy of his hire. '

I spoke of the above reductions as
carried out, because they are so in a
great measure ; snd what remains is
distinctly ordered in a manner which
admits of no discussion. Madras has
taken the lead in reductions, but Bom-
bay is well up, and Bengal, as you will
see, is coming with a rush, and will
perhaps, make a dead heat of it on the
post.

The Military Finance Department,
who are constituted s a permanent
Department of the Supreme Govern-
ment, to see to the enforcement of all
that relates to Estimates and Military
Finance, give us menans, like those which
the Treasury and War Office in England
possess, of ensuring the observance of
Estimates,and of checking Expenditure.

So much for our Native Army.

In our European Force, no material
change is proposed on that now exist-.
ing.

Con~urrently with these reductions
of Force, we have made corresponding
reductions in the Commissariat, Ord-
nance, and other Military Departments,
and in the Expenditure on- Barracks.
The general result is that our Military
Expenditure of all sorts, including Mili-
tary buildings, will be reduced, from last
year, by £3,220,000,

Our Estimate of Military Expendi-
ture in India for: the year 1861-62,
which has been revised with great care
by the Military Finauce Department,
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is £12,800,000, or £2,479,000 lower

than in 1860-61. But this does not
show the whole amounf of permanent
saving, as the reductions canuot all be
carried out by the lst of May, and
Native Troops camnot be disbanded
without gratuities.

The Estimate of this Military Fi.
nance Department is £12,199,242 as
the cost for a year of the Establish-
ment now decided upon: for perma-
nent adoption, and £600,760 as the
temporary cost for this year in Gratui-
ties, Bounty, Pay, and other expenses,
before thereductionsare fully earried out.

It is right to state, however, that for
£500,000 or £600,000 of this reduc-
tion, we are indebted to & suspension of
the usual demands for Stores, owing to
the vast accumulations of roeent years.

I am sanguine, however, that when
the new Police is fully organized, and
after another year or two of peace and
tranquillity, the Native Army may be
still further reduced, and the total Ex-
penditure in the Army kept at
£12,260,000, or even brought dowa to
12 millions in India, and 2 millions in
England.

In the meantime, our actusl reduction
for the ensuing year is £83,220,000, but
of this £409,000 is in Military Build-
ings, of which we give the benefit to
Civil Public Works.

In this Estimate of Military Expen-.

diture, I have only allowed for a small
decrease on the Home charges, propor-
tionate to what we know of the actual
diminution of numbers in Depét, viz.
from £2,772,610 in 1860-61 to
£2,500,000 in 1861-62. .

But I hope and believe the reduction
will be much larger. :

1t is perfectly gmxmife!t,' that the offi-
cers and men, belonging to Indian
Regiments in Depét st home, aro as
much a reserve for England as for
India. In the event of any sudden and
serious danger threatening Ex"nglund,
there is ‘no doubt that these Lroops
would be available there, and it is not
fair that India should pay the full
cost of the Reserve Eaubh:hm;?u in

ngland under such circumstances.
= Tghe dsy is past when England can
consider India as & sort of milch-cow,

{Arzre 27, 1861.]
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on whom to draw for a little here
and a little there, in order to round an
English Budget, or ease an English
Estimate. Strict and impartial justico
must be the rule in all money matters
Lgtween England and India, if Eng-
land wishes to get areturn for her
capital, which will soon nmount to
£100,000,000 invested in Indian Se.
curities and Railways, and il she
wishes to see India become, every day,
more and mors, the best source of sup-
ply for her raw produce, and the best
market in the world for her staple
manufactures.

I know that arrangements are pend-
ing at Home, by which we hope to
commute &l charges for Depbts or
otherwise, for a fixed sum per head
for every soldier in India ; nnﬁf a fair
settlement is made, I look for a con-
siderable-further reduction on the Mili-
tary Estimate.

u reducing the expense of the Army,
we have not been unmindful of the
Sister Service.

Thp Indian Navy cost npearly
£1,000,000 a-year, and what was there
to show for it ? It is. no disparagement
to the well-known courage of our gallant
Indian Navy, to say that the whole
fleet could not stand a single broad-side
from & man-of-war of modern counstruc-
tion and armament. In the event of a
Naval wur, we must tryst to Britanuia to
rule the seas, and really, in these hard
times, India cannot afford to go on pay-
ing a million a-year for the honor and
glory of having a Navy of her own,
which is no real protection. '

Nor doesit seem the wisest of poli-
cies to run Government Steamers on
our rivers, competing with Railways and
Steamers, of Companies, on whose capi-
tal we are guaranteeing 5 per cent. Ac.
cordingly the axe has been laid to the
root of that tree, and our Budget of

1861-62 shows, by way of commence-
ment, a reduction of Naval and Marine

charges, £536,000 from £856,070 as it
wac last year, and £1,000,000, as it
would have been, with no reductions,
now that our steamcrs have returned
from China,

This reduction will, I hope, be carried
still further, whcn arrangements, now
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pending, ave completed, by which a small
but efficient force of the Royal Navy
shall be constantly stationed in the In-
dian Seas, which will give us much
more security against any possible hostile
attack than we have ever hitherto had.

' Nor have we been unmindful of eco-
nomy in our Civil Expenditure.

The first four heads of the Abstract
of the Budget Estimates, which I hold
in my hand, comprise the Cost and
Charges of collecting the Revenue,
Civil and DPolitical Establishments,
Law and Justice, and Police, which in-
clude the whole cost of Civil Adminis-
tration in India, except for Public
Works.

The aggregate of these four heads
is £14,864,004 in 1861-62 against
£14,876,389 in 1860-61, -showing a
decrense of £12,385, instead of the
large increase which has Dbeen steadily
going on of late years.

But this gives a very inedequate
“view of the real saving in Civil Ad-
ministration, for the Charge in 1861-62
includes  £350,000 more than in
1860-61, for the increased cost of
Opium, Salt and Income Tax, and
£150,000 for contingencies connected
with the Famine, for none of which is
Civil Administration proper at all
responsible. ,

The total Charge would, therefore,
have been £500,000 more in 1861-62
than in 1860-61, had the cost of Civil
Administration remained the same.

‘But it is £12,385 less, so that the
saving in Civil Administration cannot
be taken at less than about £500,000.

For this large reduction in Civil Ex-
penditure, we are very much indebted
to the Civil Finance Commission, who
have aided us in reducing outlay,
rooting out abuses, and revising Esti-
mates, with the most meritorious zeal.

A portion of this has been effected
in the Police, which, under the
old eystem, was both costly and ineffi-
cient, and here the assistance of the
Police Commission has been of the
greatest value. But there has also been
a siving in a variety of minor De-
partments, which, although small in
the individual cases, amount up to a
large sum in the nggregate.
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The system of Budget Estimates has
already afforded us valuable means of
checking this sort of Expenditure in
detail, and I have no doubt that it will
be found, every year more and muore,
an efficient instrument for checking
exiravagance, end enforcing a wise
economy—an economy which, let me
observe in passing, is only to be at-
tained in conjunction with efficiency,
and is wide as the poles apart from
anything like shabbiness and stingy-
ness. A Government, to be well serv-
ed and generally respected, must
never do a sharp aud screwish, or a
mean and illiberal act, or, depend upon
it, the paltry saving of to-day will come
back, with ten-fold expense and hun-
dred-fold discredit, on the morrow.

I may as well observe here, that the
Estimates, of whichI now give the ge-
neral results, are all taken from the de-
tailed Estimntes settled under the new
system, of which such portionas may
be useful for public information will be
presented and printed as soon as time
permits, 80 as to enable those who
take an interest in gycly matters, to trace
details of Expenditure under different
heads and in different Governments.

The next head of Expenditure inmy
]?udget shows ap increase, not areduc-
tion, but I think you will pardon this
when I say that {t is for Civil Public
Works.

The Imperia] Agsignment for Civil
Public Works ig £3,12g1,129 in 1861-62
against  £2,897671 in 1860-61, or
£223,458, increase; in addition to which
£230,000 more will be spent next year
than this from local funds, and’ the
amount requjred for repairs is smaller,
80 thut on the whole the Expenditure
on €W works of improvement will be
about £500,000 more in 1861-62 than
in 1860-61.

Of this & large portion will go - in
Moking  roads, gw}l:ioch I beliege to
be, as a general rule, ‘the most
advantageous way of spending money
in most parts of India.

We shall especially urge on the con-
struction of good roads in the princi-
pal Cottpn districts, so as to be prepar-
ed to bring the resources of India into

Play to supply the threatened deficiency
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'?f Cotton from America. Immense
interests are at stake on this question,

not only material, for who can' men.
sure the extension of Commerce, and
the.mutual benefit to England and to
India which would result from a trans-
fer of the chief supply of Cotton from
Anmerica to the East; but mornl also,
for the issue for which Wilberforce con-
tended, and for which England has sacri
ficed her West Indian Coloniesand pour-
ed forth her millions like water,—the
issue of Slavery or Freedom is staked
mainly on' the question, whether Ameri-
ca’s danger is to be India's opportu-
nity. If Cotton, produced by free lubor,
can undersell Cotton the produce of
Slavery, then, and not till then, the
cause of Freedom is finally gnined.
Private enterprise, and private en-
terprise alome, can decide this great
issue, but the Government have certain
duties to perform, and they will not
perform them negligently. To press
on the construction of Toads and com-
munications ; to pass just laws for the
enforcement of contracts ; to provide
ready tribunals for dispensing justice ;
to impress on all connected with them
the importance of encouraging inde-
pendent English enterprise by every
means consistent with justice, and with
the equal rights of our native sub-
Jjects—these are within the legitimate
functions of Government ; and you
may depend upon it, Sir, that it shall
not be said of us, that Slavery
triumphed and India missed its oppor-
tunity, because its Government was too
blind to discern, or too weak to carry
out, the policy which, at a great crisis,
Providence bad clearly pointed out to us.
In addition to roads, we shall spend
more money on Canals, and especi-
ally in developing those works of irtiga-
tion in conmnection with our Grest
Canals, which have proved of such
infinite value in averting the conse-
quences of the Famine. Colonel Cot-
ton has truly said, that Water is Gold
in India; it is more than Gold, it is
Life; and among the most lamentable
consequences of our Financial embar-
rassments, has beeu the pecessity of
swarving works, which convert Famine

into Plenty.

[Arn 27, 1861.]
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I have now gone through all the
principal hends of Expenditure, except
for Railways. 1 shall have to pay
about £100,000 more than last Yyear
for guarantecd interest, after deduct-
Ing net Traffic Receipts, the increase
of Traffic not having kept pace with
the increase of Capital paid in by the
Companies.

But I shall save the £473,334 set
down last year for loss by Exchange on
Railway Capital, for, as nenrly ns I
can estimate, the intercst duc by
Railway Companies on advances made
by Governmeut, will balance any loss
by Exchange from - furthor payments
under existing contracts, and )
take it for granted, that the Home
Government, on whose nttention it has
been urged, will not think of extend-
ing a single contract with this most
objectionable Clause.

The interest on Debt has increased
by £313,299, owing to the recent Loan
in England, and a gull year being pay-
able in the whole of the 5§ per Cont
Loan in India.

I thus arrive at the goneral result
of a total Expenditure for the year
1861-62 of £11,554,699, as compared
with £45,154,449 in 1860-61, showing
a reduction of £3,599,750.

I proceed now to the other side of
the account, to sliow what my Revenue
will be to meet this Expenditure,

Lanp Revenxve.—Thetotal Revenug
for 1861-62 is £18,951,156 against
£18,762,447 in 1860-61. This in.
crease has arisen, notwithstanding o
loss of £360,000 in the North-
West and Punjaub, owing to the
Famine, in conscquence of sales of
lapsed Estates in DBengal, and of a
general slight increase in districts un.
affected by the Famine.

Including the loss of Land Revenue,
the grants for relief and the cost of
extra works in the suffering districts,
the total Joss by the Fumine in thig
Budget may be taken at about £600,000,

INcostE Tax.—The estimated Re-
ceipt for 1861-62 is £1,948,094, but
this is not a fair representation of the
produce of the Tax for a year, as it
includes a large amount of arrears
from the previous year., The gross
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annual produce of the Income Tax
may be taken at about £1,750,000,
from which must be deducted the cost
of collection, say 10 per cent., and the
loss on the Moturpha and Trade Taxes
in the Punjaub and Oudh, which are
partinlly superseded by the Income
Tax, amounting to £186,827, leaving
£1,389,000, or say in round numbers
£1,400,000 as the net annual produce
of the Tax.

Cusroms.—Anallowance of £200,000
has been made for a falling off in the
Import Duties on British Manufactures
at Calcutta and Bombay, owing to the
dulness of trade; but this is made up
by the increase of the Salt Duty, and
the buoyancy of various minor receipts
from Customs, especially on the Inland
lines.

A further allowance of £40,000 is
made for a reduction of the Duty on
imported Twist and Yarn from 10 to §
per cent. The Duty was raised last
year by Mr, Wilson, who estimated the
gain to the Revenue at £67,000, but
it has only amounted to about half that
figure, and no one can doubt that it is
o Duty which ought not to be main-
tained at o rate which might stimulate
the growth of a protected interest.

The principle of free trade is to |
impose taxes for purposes of Revenue

only, and if Yarn be a fit subject for
taxation, there ought to be an excise
on the native manufacture, equal to the

Customs Duty on the imported article, |

unless the latter be so small in amouut,
that it would be palpably not worth

while to establish a counter-vailing |. .

system of excise.

With a 6 per cent. Import Duty this:

might bé the case, but at any higher
rate, untaxed native Yarn would mani-
festly be a protected article, and any
interest which might grow up, would
infallibly share the fate of other pro-
tected interests, and find itself, at some
early day, loft to struggle with foreign
competition.

I wish I could at once reduce ihe
Duty on Piece Goods and other manu-
factures from 10 to 5 per cent., but,
unfortunately, the amount of Revenue
is too large to enable me to propose
it without imprudence. Looking at
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the precariousness of the present high
price of Opium and the possible con- -
tingencies of the Famine, I should not
be justified in parting with £400,000
of Revenue, without seeing, very clear-
ly, how I could replace it. ..

But that is no reason why I should
not at once deal with Yarn where the
amount is small, the failure of the high
Duty palpable, and the case urgent,
becnuse parties are actually building
mills and importing machinery on the
strength of the high Duty.

If, upon equal terms, those parties
can compete with Manchester, by all
means let them do so ; but it would be
unfair to induce them to invest Capital
on the faith of a protective Duty,
which certainly could not be main-
tained for a couple of yenrs.

Sart will show a large increase,
viz. from £3,391,630 in 1860-61 to
£3,980,000 in 1861-62.

In 1859, the rates of Duty on Salt
were as follows :— o
‘Bengal ...Rs. 2 8 O per Maund.
Madras ..., -
Bombay ... ,,
North-West.
Punjaub ...
Oudh A .

'The Government then proposed to
raise the Duty generally by 8 annas
per maund, byt after some correspond-
ence with the Local Governments,
the following rates were adopted :—

»
7
”

14
1
9

” ”»

DL OO
I X=-X=1 1
OO0

Rate  |Increase om
adopted. | old rate.
Rs. As.P. | Rs. As. P
Bengal ............ 3 00| 0 8 0
North-WestandQudk! 2 8 ¢| ¢ 8 ©
Madras ............ 1 00 0o 2 0
Bombay .......... 1 00| 0 40
Punjaub .......... 2 2 0 0 2 0

The expectation of increased Reve-

.nue has been fully realized. -

- The produce of the Salt Duties
(exclusive of imported Salt) rose from
£2,602,000 in 1858-59, the last year of
the old Duties, to £3,391,000in 1660-61,
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showing an increase of £789,000, to
which must be added about £100,000
for the increase of Duty on imported
Salt, levied through the Customs,

_ The slight increase of Duty, therefore,
imposed in 1859, and which I believe
no oue has felt, has produced nearly
£1,000,000, or two-thirds as much as
the Income Tax. .

The fact is, the increase of Dut
had no eftect whatever in checking
consumption. The amount per head,
or for each family, paid for Salt, is, as
Mr. Plowden conclusively showed in
18535, very slight, and the general rise
of wnges and increase of prosperity
Liave made this slight amount compa-
rutively still slighter ; so that a
large increase of consumption has gone
on concurrently with an advance of
Duaty. .

In Mudras the Returns show an
average consumption of 480,000
maunds a month, for the sixteen
months since the Duty was raised,
as against 456,000 maunds per.month,
for the corresponding period under the
old Duty.

In fact, & rise of Duty of 12§ per
cent. coincided with an increase of
consumption of 5 per cent., and the
Revenue gained 15 per cent.

In Bombay an increase of 33 per
cent. on the Duty raised the Revenue
36 per cent., showing here also an in-
crease of consumption.

In Bengal the result was still more
favorable, and in the North-West the
result was extraordinary, showing an
increase of no less than 30 per cent.
in consumption, coincident with & rise
of 25 per cent. in Duty. .
" In the face of facts like these, there
could be no reasonable doubt shat & fur-
ther slight increase may be borne, with-
out oppressing the people or checking
consumption, especially us the approach-
ing opening of the Railways will, in
many cases, cheapen the price of Salt

in the interior.
It would not, however, have been

wise to hazard the results already ob-
tained, by too large an advance so soon
after that lately made. . )
Accordingly, after consultation with
the local Governments, the fol-

(Arnc 27, 1861.)
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lowing additions have beeu made,
vz, (—

In Bengal, Bombay, and Madras, 4
annas per maund, raising the Duty to
Rupees 3-4 in Bengal, and Rupees
1-4 in Madras and Bombay,

‘Ip the North-West and Oudh 8 annas,
raising th? l]x)ut’l’. to Rupees 3, and doing
away with the prevenmtive li
T p ¢ line at

In the Punjaub 1 Rupee, assimi-
lating the Duty on this I;id:s of the
Iudus to that on the North-Waest.

In Nagpore Rupees 1-8 aad in Sinde
1 Rupee per maund will be imposed
where no Duty now exists,

A corresponding’ increase is mado
iSnal the Customs Duties on imported

t.

The effect of these additions of Duty,
estimated on the actual rate of con-
sumption, with some allowance for a
possible falling off, though I see no
reason Lo anticipate any, gives an
additional revenue of £§98g,870. e

Orprom.—Bengal Opium has only
becn taken st the same figure as last
vear, though the actual market price is
Rupees 600 per chest higher, which
would warrant an increased Estimate
of fully £1,500,000.

An increase on Bombay Opium is
taken of £468,000, owing pmry to the .
increased Duty of Rupees 100 por
chest, to take effect from October, .and
partly to the incressed number of
passes over last year's Estimate, which -
are expected from the present orop,
and will be realized either before the
1st Masy, or soon afterwards,

As there is no prospect of any ma-
terial increase of the supply of Bengal
Opium in the coming year, I see no
reason why the present high prices
may not continue for some time, and
if so, we shall unquestionably realise
a much larger sum from Opium than
is put down jn this Estimate.

Stamps.—The Estimate for 186]1-62
is £1,216,040, which is £383,370 more
than last year and £557,052 nore than
in 1859-60, which was the last coin-
plete year of the old Duties. .

This iucresse is very sutisfactory,
and in fact the sdditions made to the
Sals and Stamp Duties last vear, buve

79
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yielded a larger Revenue than’ the
Income Tax.

MisceLLaNeous.—Thedifferent heads
of Miscellaneous Receipts show a falling
off from last year of £750,000.

This arises from certain wind-falls
in 1860-61 not being repeated For
instance, £340,000 was received in
.one sum last year from the Rajah of
Putteala, on account of certain Ceded
Districts, which of course does not
recur. The other heads of Revenue are
"as neorly as possible the same as in
1860-61.

The general result is, that the Reve-
nue of 1861.62 will amount to
£41,294,595 as  compared with
£39,285,731 in 1860-61, showing an
increase of £2,008,864. .

My Expenditure was £40,254,699,
without Railway interest, or £41,554,699
withit. So that, in the former case, I
should have a surplus of £1,039,896—
in the latter, a deficit of £250,104.

In 1860-61 the Deficit, exclusive of
Railways, was £4,176,544, and with
Railways, £5,868,718.

On the strictest principles, a large
portion of the difference between the
£1,800,000 paid for guaranteed inter-
est, and the £550,000 of net Receipts
from opened Railways, is chargeable
to Capital.

It might even be contended thit a
portion of the large Expenditure on
Canals and other re-productive works
is 8o chargeable, but as regards at least
£1,000,000 of the charge for Railway
interest, there can be no doubt that it
is as much a charge against Capital as
the cost of making the line.

This shall properly be shown iu the
acoounts, but, on the whole, I think it
more prudent for the present to pro-
vide for it as current Expenditure.

The charge is likely to continue for
several years at least, the money must
be paid, and I think it extremely im-
portant to show that we have no
arrears, and that henceforward our
Receipts for the year will houesdy
cover all our Expenditure.

I think this specially important for
-the following reason.

The fear of new taxation is often
worse than the reulity of new taxes.

Mr. Laing
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In all countries, and more especially
in a country like India, it is most un-.
desirable to keep the minds of the
people constantly harassed by an inde-
finite apprehension of fiscal changes.

Now there is no ‘guarantee that a
Government can hold out against new
Taxes as long as it has a Deficit. The
money it must hdve to pay its way,
and as it cannot borrow for ever, new
Taxes must be tried if the old ones do
not suffice. But if the old Taxes do
suffice, no sane Government will risk
unpopularity by resorting to new ones,
and the Nation may rely confidently
that, if any change be proposed, it
will be in the pleasant form of re-
duction. '

Now, if we fairly extinguish our De-
ficit while we are about it, including
the Railway interest, I think we may
say that we shall be in this position.

It is true that the high price of
Opium is precarious, and that our
Customs Duties are in some- cases too
high. ‘But I hope and bélieve that
further reduction, especially in Military
Expenditure on the Native Army, will
be found practicable ; our Land Re-
venue would at once improve on the
cessation of Famine ; the Salt, the
Customs, the Excise, the Stamps, and
other branches of Revenue cannot fail
to increase with the-opening of Rail-
ways, and ‘avith the inereused trade
and prosperity of the country. .

On the whole, apart from wars, of
which T cannot see any present prospect,
or from some sudden calamity, like a
great Famine, which is in the hands of
Providence, I may truly say that, as
“uras I can see, if we honestly extinguish
our Deficit now, no Chancellor of the
Exchequer need ever be sent again from
England to India to devise new Taxes.
That part at least of his mission will be
gone, aud, with Prospero, he may bury
his magi¢ wand. certain fathoms deep,
and renounce his Art. 2

Do you then go with me in saying
that, after having fought so many,
and I fear such weary ‘Tourtds, with
this huge bully Deficit, we shall not
let him claim a cross, or call it & drawn
battle ? If so, in the languige of the
Ring, let 4s go in and finish, -
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Or, .lf You prefer, an Indian simile.
As this tremendous tiger has given
us such a fright, lot us pour a parting
shot into his carcase, to finish him
off effectunlly, and wnake assurance
doubly sure.

The means are ready to my hand
in the License Tax, which has been
so long announced, and so nearly passed
into a law, that nothing remains but to
read the Bill a third time. Every one,
I believe, expects it, and has long look-
ed upon it as part of the Financial
scheme announced by the Governmeant ;
‘but I must confess that I feel great
reluctance to proceed with it until I
can combine it with an amendment
ot the Income Tax, so as to make
the united measure one of relief and
satisfaction to India, rather than of
oppression sand burden.

I have told you frankly that, finan-
cially speaking, I think the Income
Tax has been a failure. It lays down
a great and just principle that the
capital and trade of India, as well as
as her.land, shall contribute, in a fair
proportion, towards the support of the
State. From that principle I believe
no Government of India will ever re-
cede, and as regards incomes, which
are fixed and certain, and can be ascer-
tained without prying into people’s
private affairs, there is no fairer mode
of applying it than by a percentage
on the amount of income.

But when you come to trading and
professional incomes, or incomes which
cannot be ascertained, without calling
for complicated returns and instituting
private enquiries, I believe that some
fixed scale of assessment under & gra-
duated License Tax, i:sl a better mode
of applying the principle.

I l:&Zldgalmog)t laypthia down {mi-
versally, for I think it is a fatal objec-
tive to a tax, that it conduces to exten-
sive demoralization by holding out &
preminm to frand, and that its inevi-
table tendency is to embark the Go-
vernment in & constant warfare with
a large section of its subjects—a war-
fare carried on by vexatious petty
juterference and inquisition oo the one
bund, and by evusion and chicasery

on the other.
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. Certain Iam, that Indis, at any rate,
is no place for such a Tax on incomes
going as low as £20 a year, and that
the Government would be wanting in
their duty if they did not addvess
themselves to the task of endeavoring
80 to amend this portion of the Income
:I‘o.x, as to raise the necessary revenua
In & manner less open to objection.
Such an amendment could not be in.
troduce_d as part of the present Budget,
for obvious reasons ; but I hope, before
long, to be in a position to mature a
measure, and until that is the case, [ am
anxious, as I before stated, to keep the
Lnfmnse Tax in reserve, and not impose
it in a crude form as a separate measure,
without compensation or equivalent.

To raise even £600,000 by the Li-
cense Tax, we must send the tax-
gatherer to 4,000,000 doors, or, in other
words, must affect 20,000,000 of our
population.

That is a serious matter, and, al.

‘| though I should not shrink from it

in case of necessity, I confess that
I should prefer making the License
Tax part of s geueral scheme for
mitigating the Income Tax, and mould-
ing the two together into a system
more simple, satisfactory, and conge-
nial to native hubits and wishes. .

Well, then, I hear you say, “ How
about the Deficit ? Is it to be & drawn
battle after all, or a stale-mate, when
we thought the next move would win
the game ?”

By no means. I have a move in
reserve, which I think will effectually
check-mate him.

I invite your particular attention to
this, which I hope is the concluding

art of my statement, for I consider it
to be the most interesting, as it is the
most novel feature of the Financial
Scheme of the Government.

1 want about £500,000 fairly to
wenther my Deficit, and get into
smooth water with & small surplus,

The obvious resource would be, to
dock it from Public Works.

The Govcroment, as I have already
shown, have besn so far liberal ¢o
Pablic Works of s useful nature, ay
to propose to give them £500,000 or
apwards more than lust year,
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length be, what it has never yet been—
a pation,

. You mny say that this is a vision,
and this much is certain, Sir, that
neither you nor I will live to see it
fully realized ; but I reply that it is
'something for a Government to have
a policy, a high and distinct, though
distant, aim, and I think I'may safely
say that this is an aim in which every
enlightened Hindoo and Mussulman, as
well asevery enlightened Englishman,
may cordislly unite with us and join
us in praying in the words of the in-
spired Psalmist, ¢ that our works may
be so done in truth and equity, as to
stand fast for ever and ever.”

If, Sir, we have succeeded even toler-
ably in restoring our Finances and con-
juring - away that spectre Deficit which
rode upon us like the grim nightmare
hag of the old Norse Saga, I rejoice
in it, not so much for the immediate
-relief, a8 because I hope and believe
that it is an garnest of further improve-
-ment. .- .

. If six months have sufficed to get rid
of six millions of Deficit, I see nothing
of which the Government of India
need despair, with energy and decision,
with prudence and clear insight. Success
like failure is contagious, and in Politics,
as in War, the moral causes are to the

physical, os;the Great Napoleon said, -

as ten to. ope. Therefore, Sir, in ad-
dressing ourselves, to further reform,
the word impossible shall be banished
from. our yocabulary, and we shall
succeed, because we have succeeded
nlready, and because we are determin-
ed to succeed again.

And now,- Sir, nothing remains . but

to thank you and the Council for the
patience with which you have listened
to me, and to sum up in two words the
result which 1 had laid before you.
. The Deficit was £5,868,718. We
have met £3,599,750 of it by reduc-
tions, £2,008,864 by improved Reve-
nue, and £500,000 by transfer to local
Budgets.

‘Therefore, I have a clear surplus of
£239,896 of Income over Expenditure,
including inmyExpenditure £1,300,000
on account of Railway interest, which
is properly chargeable to Capital.

My, Laing
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My Cash Balance iun India, on the 1at
May next, will be £12,850,000, which
is higher than was expected, partly bLe-
cause the Receipts from Opium have
been large, and partly because recent
reductions of expenditure are begin-
ning to tell.

After allowing for the payment of
£950,000 of Prize Money, and for an
Expenditure of £500,000 per month,
or £6,000,000 in the course of the
yearupon Railways, it is estimated that
we shall arrive at the 1st May 1862,
with o Cash Balance of £14,264,302,
I shall want no loan, therefore, as far
as T can see at present, unless some-
thing altogether unexpected should oc-
cur,which I have no reason to anticipate.

There is no danger of the Rail-
ways now in progress being suspend-
ed, though strict economy must be
enforced in making the money go as
for as possible in opening additional
miles of Railway, and not in costly
works or ornamental stations.

* These results, let me -once more

-repeat, have been obtained mainly by

enforcing economy. On the continued
enforcement of that economy, the fu-

ture welfare of India mainly depends.

I have been careful, as far as as possible,

to adopt no figure in my Budget which

was not based on positive facts, and

on the Estimntes of the responsible

authorities. As regards the Mili-

tary Estimates, which are the most-
important, Colonel Balfour and his

collengues in the Military Finance

Deperiment have gone through them

in minute detail, and pledge them-

selves for their sufficiency, provided the

orders already passed. by tlie. Govern. .
ment arg properly carried out. -

That is our affair, aud you may de-
pend upon it that, with the welfare of
Indis uud our own credit at stake, we
shall take good care that we are
promptly obeyed.

I anticipate no difficulty, for I have
alwoys heard, that in the ranks of the
Indiun Service, asin those of the Army,
there is a noble spirit which makes
men obey distinct orders, promptly,
nay cheerfully, even in cases when the
orders may have been contrary to
But in this case,
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I-believe there is not a man in India
whose judgment does not go with us,
and who does not feel that, in largely
reducing the Native Army, we are
followiug the path, not only of Finau-
cial reform, but of Political prudence.

With this conviction the eye of
Government will be on every Officer
who has anything to do with the
realization of these, our first properly
framed and duly considered Budget
Estimates, and he will find us prompt
to recognize merit, not prompt to ac-
cept excuses or to admit of failure.

I have nothing more to add.

As I said at the commencement, T
say now, there is no eloquence on such
an occasion as this, but that of facts.

An oratorical triumph I do not seek,
T am not an orator by nature, and if
I were, I should disdain, in presence of
such great interests, to resort to arti-
fice, or to appeal to anything but
reason.

But there are my fucts. Take
them, sift them, scrutinize them, for it is
my conviction that they are solid and
substantial facts and not shams.

It is not for me to anticipate the
verdict of public opinion on the policy
of the Government of which Iam a
Member ; but this I will say, that I
awnit it with confidence. I may be
mistaken, but my belief is, that impar-
tial men who understand Indian affaire,
will, both here and in England, accept
the results submitted to you to-day as,
on the whole, not discreditable to Lord
Cauning’s Government, and not dis-
couraging as regards-the prospects of
this great Eastern Empire, wluc!! is,—
or ought to be, and by the blessing ?f
God shall be,—the brightest jewel in
the Crown of our beloved Sovereign
Lady Queen Victoria.

REPEAL OF REGULATIONS AND
ACTS.

The Order of the Day being resd
for the adjourned recommittal of the
Bill “to repeal certain Regulations
and Acts relating to the Procedure
of the Courts of Civil Judicature not
established by Royal Charter,” t!ne
Council resolved itself into a Commit-
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i}e"ilfor the further cousideration of the
il .

The Bill passed throygh Committee
after several amendments in the Sche-
dule, and, the Council having resumed
its sitting, was reported.

Mr. HARINGTON moved that
the Bill be read o third time and passed.

The Motion was carried, and the
Bill read a third time.

CRIMINAL PROCEDURE.

The Order of the Day being read
for the adjourned Committee on the
Bill “for simplifying the Procedure of
the Courts of Criminal Judicsture not
established by Royal Charter,’”” the
Council resolved itself into s Commit-
tee for the further consideration of
the Bill,

The postponed Section 20 being
read by the Chairman—

Mr. SCONCE said, he wished to
make the Motion of which he had given
notice. The effect of the Section
before the Council, as it now stood, was
that, when a European British subject,
charged with an offenee, had to be com-
mitted to the Supreme Court for trial,
only a Coveuvanted Civil Servant or a

i European British subject could make

the commitment. Many classes of
Magistrates would therefore by. this
alteration be rendered incompetent in
the discharge of their duties a8 Magis-
trates. One very inteﬂi%!nt, highly
competent class. was the East Indian
community, gentlemen who in every
respect, but the nccident of birth-
place, might be fully described as
European British. subjects. Another
clnss, almost of the same competency,
were all the native servants of Go-
vernment. However loog such officers
might have served Governmeont, this
Section placed s bar upon them by
providing that no person who was an
East Indian, or & Mahomedan, or g
Hindoo, should be able to commit¢ for .
trial nEum{xeu\ offender. That was as
to the absolute commmitment. But the °*
next Section sufficieatly showed that
the Councilwas sensible that, if that rule
were carricd ont, t inconvenienoce
would arise, and with the concurrence of
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a Commitiee of the whole Council a
Clause was inserted which provided
* that, when a charge was preferred
against a European, an East ludian
or Native Magistrate might arrest or
hold him to bail, transmitting the pro-
ceedings to a Magistrate competent
under the 20th Section to commit him
for trial. So far, therefore, the Council
was satisfied that they could not, in the
public interest, wholly debar Native
Magistrates by allowing them power
and discretion to o certain extent.
Now what would be the effect of
the Section ns to the present law ? It
would be at any rate largely to
curtail the authority which all the
Uncovenanted Magistrates were com-
petent to exercise under the pre-
sent law, Every Native Magistrate

in Bengal, whether ho was a Justice of |

the Peace or not, might at present
arrest, enquire, take the answer of

offenders, summon, and examine wit-

nesses. Even if he were not a Justice
of the Peace, he might make the case
in every point complete, except that
he must transmit the offender, being
s European British subject, toa Ma-'
gistrate at 'the Presidency who
was a Justice of the Peace.
Native Magistrate might do all this ;
he might exercise the fullest dis-
cretion in proceeding against a Eu-
ropean British subject, aud if satisfied of
his' guilt, he mightsend bim to a Jus-
tice of the Peace for the purpose of com-
- mifment to the Supreme Court.
this' law, therefore, everything might
be done, that was necessary to be done,
except the bare commitment. But by
“thé proposal now before the Council
the power of holding ‘preliminary en-
quiry was withdrawn. Therefore it
seemed to him that it would be a re-
trograde step if the purpose of this Bill
were, ns this Saction tended to show,
absolutely to disqualify Native ‘Magis-
trates from acting in the case of Euro-
pean British subjects. His idea of
what the ‘Section ought to be was tuat
it should have universal application..
Upon this principle the procedure
should be formed. There ought to be
no distinction between the Magistrates.
Ile was not spcaking uow of the trial
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.of European British subjects ; that wss
not involved in the question now
before the Council, but would come up
by and bye when the question regard-
ing the amalgamation of the Courts
had to be considered. He was now
speaking merely of the functions of a
Magistrate in the course of proceedings
preliminary to trial, and the universal
rule ought to be to declave every Ma-
gistrate competent to exercise any
duty which by law devolved on him.
That principle amounted to this, that
you avoided exclusion and disquali-
fication, He would again refer the
Council, as he had done two years ago,
to the provisions of the 3 and 4
Wm. IV, c. 85, s. 87, by which it was
provided that,

“ no native of the said territories, nor any
natural born subject of His Majesty resident
therein, shall, by reason only of his religion,
place of birth, descent, color, or any of them,
be disabled from holding any place, office, or

'|-employment under the said Company.”

Such was the universul principle
which, in 1833, the British Parlia-
ment adopted. Neither religion: mnor
place of birth should render any
man incompetent to be & . Magis-
trate. There was nothing in the shape
of a sectional or national distinction

' that should be allowed to operate as a

bar to public employment. Whatever
test or standard of employment the
law saw fit to prescribe or reserve
was, as he read the 3 and 4 William IV.,
o standard of personal qualification,
which might be moral or educational.
If you admitted that, the matter seemed
to ‘him to reduce itself to this, that
you must vest Government with the
power of choosing these men, and Sec-
tion 19 fully met the case by pro-
viding that the local Governments
might empower any subordinate Ma-

‘gistrate to prepnre cases and commit

‘offenders for trial before 'a Court of
Sessions or Supreme Court. He sup-
posed that the capacity to exercise such
functions might be found as well in
Native Magistrates as in European.
He supposed that the Government.
‘should be trusted to do what the law

- could not do. The law might arbi-
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trarily and absolutely exclude certain
classes ‘of Her Majesty’s subjects,
whereas the Government might solect
its officers nccording to their capacity
and qualification, and he thought this
principle might be thoroughly accept-
cd by the Council.

He would ask the Council to observe
that the same principle was enforced
in the 2 and 3 William IV,, c. 117,
whereby provision was made for the
appointment of Native Justices of
the Peace for the Presidency towns.
Now, what were the words of that
Act ? The Act was in the first place
not confined to the persons to be
appointed to the Presidency towns,
The Act was extended to all persons
within the British Territories in India.
Any person resident in the territories
of India might be appointed a Justice
of the Peace for a Presidency town.
Ordinarily it might be supposed that,
when you wished to make n Justice
of the Peace for a Presidency town,
you would choose a resident. But in
that case it was any resident, without
distinction as to place of birth or
religion, and what he wished more
porticularly to notice was this. The
words of the Aect of Parliament
were ¢ Whoever should appear to the
Government to be properly qualified.”
So that the Act of Parliament, ns far
back as the 2nd and 3vd year of
the reign of William IV., gave the
Government the power to look only
to the personal qualifications of their
Magistrates, whether they were na-
tives or Europeans, and the same rule
should, he thought, be followed now.
With these remarks-he begged to move
tliat Section 20 be omitted.

Trne CHAIRMAN said, he was
not sure that the Honorable Mem-
ber who had just sst down under-
stood the meaning of Sections 20 and
21 in the same seuse 8s he the
Chairman) did. It might be that
be was wrong in his interpreta-
tion of those Sections. ({Jugt tl;
a red to him that, accordin
tlx:é)etﬁ:ﬁnitiou given in the Bill of t_he
word * Magistrate,” that \Yord in-
cluded oll persons who exercised any
of the powersof a M
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thercfore, in speaking of commitinent,
the word ¢ Magistrate™ was uscd, any
persous oxercising the powers of &
Magistrate might commit European
British subjects for trinl bLut for tho
Section which cnacted that only a
Covenanted servant of Government
ora European British subjeet should
have the power to commit Europoan
British subjects for trial. As tho
law now stood, the only person com-
petent to commit a European British
subject was & Justice of tho Peaco. A
Native Magistrate might hold a proli-
minary investigation, might hear a com-
plaint, and arrest a Europoan British
subject charged with anoffence triable
before a Supreme Court. He could
not, however. send him down to the
Supreme Court for trial, but must send
him to a Justice of the Peace for com-
mitment. It would bhe very injurious
to a European to be sent down from
Peshawur or any other distaut place
in charge of the Native Police, under
a burning sun and with no conveni-
ences for travelling, for the purpose of
being tried before a Supreme Court.
He might be sent down upon a false or
groundless charge, and then, after he
had been acquitted in the Supreme
Court, he would have to find his own
way back to the place from which he
was sent down, The very travelling
and having to find his way back again
would be o great injury to him. Now,
let us sce who could be appointed Jus-
tices of the Peaco. nder the 33
Geo. IIL., c. 52, 8. 161, the power was
given to the Supreme Court of appoint-
ing Justices of the Peace, who must be
either Govenanted servants of the East
Company or British: Inliabitants, the
words ¢ British Inhabitants” in Acts
of those days meaning European
British subjects and not Natives.
Thercfore, as the law now stood, ho
apprehended thut no mau could Le
appointed o Justice of the Peace,
unless he were o Coveuanted servant
of th: Governmneut or a Luropean
British subject. Similar laws were
enacted for the appointment of Justices
of the Peace at ras aud Bombay.
Then the law was pussed to which the
Honorsble Member for Beogal had

235
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alluded—the 2 and 3 William IV, c.

117, by Section I of which it was en-
acted—

“JIt shall and may be lawful for the
Governor-General in Council of Fort William
in Bengal, the Governor in Council of Fort
Samnt George, and the Governor in Council
of Bombay, respectively for the time being,
10 nominate and appoint, in the name of the
King's Majesty, his heirs and successors, any
persons resident within the Territories afore-
said, and not being the subjects of any Foreign
State, whom the said Governor-General in
Council and the Governors in Council respec-
tively shall thiok properly qualified, and who
will bind themselves by such oaths or solemn
affirmations as may from time to time be
prescribed in that behalf by the said Governor-
General in Council and Governors in Council
respectively, to act within and for the Towns of
Calcutta, Mndras, and Bombay respectively
as Justices of the Peace.” .

Now, he recollected that in Bombay, by
some mistake, Natives had been appoint-
ed Justices of the Peace not only in
the Presidency Town, but out of it.
In Bengal, Native Justices of the Peace
had been appointed only in Calcutta.
The Act expressly limited the appoint-
ment of Native Justices of the Peace
to the Presidency Towns. In conse-
quence of what took place at Bombay,
a letter which he could not find at pre-
sent, but which the Honorable Member
for Bombay would probably remember,
was sent by the Court of Directors in
which it was pointed out that the 2 and
8 William IV, was expressly limited
to the Presidency Towns, and that it
was never intended to appoint Native'
Justices of the Peace out of the Pre-
sidency Towns, There was a great
difference between the appointment. of
‘Native <Justices of the Peace within
Presidency Towns and their appoint-
ment in the Mofussil. In the Presi-
dency Towns there was not so much
danger as in the Motussil, for it a Na-
tive Justice of the Peace committed
a European to the Supreme Court in
Caleatta for trial, the European would
be imprisoned in the Great Jail, where
he would probably remain a month or
-go, at the expiration of which time he
would either be acquitted or convicted.
But that Act did not give a Native
Justice of the Peace power to compel
a European to travel from one distant
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Station to snother, and to be keptin &
Jail, probably wholly unfit for the re-
ception of Europeans, and to be carried
down in the custody of the Native Po- -
lice, merely because he had been com-
mitted for trinl. There was not, there-
fore, that danger to be apprehended
from the appointment of Native Justices
of the Peace in the-Presidency Towns,
which there was from their appoint-
ment in places at a great distance from
the Metropolis. Consequently the Sta-
tute 2 and 3 Williom IV. e. 117,
was not applicable to the question
under discussion ; and according to the
present law, no European British sub-
ject could be committed in the Mofus-
sil for, trial before a Supreme Court,
except by a Justice of the Peace who
must be a Covenanted Civil servant
or a European British subject. Now
let us see whether the present Bill
altered that law. Section 20 prevented
a Native Magistrate from committing
European British subjects to the Su-
preme Court. Section 21 went on to
provide as follows :—

“ When a European British subject is charg-
ed with an offence triable by a Supreme Court
of Judicature, any Magistrate may hear the
complaint against such person, and may issue
a warrant of arrest or bold to bail such person
with a view to the complaint being investigated
by a Mugistrate authorized to hold the preli-
minary -euquiry, end to commit or hold to bail

such person for trial before such Sujrewe
Court.”

Th>n there came n provision as to
the Procedure to be followed yhen a
European British subject was arrested
by an officer not being a Covenantel
Civil servant or a European Beitish
subject ;" Section ‘22 providing as fol-
lows :—

“ When a Enropean British subject has been
arrested under & warrant, issned under the last
preceding Section, by a Magistrate, not being a
Covenanted servant ‘'or a Europcan British
subject, such Magistrate, if he .considers that
there is sufficient ground for proceeding, shall
forthwith forward the person arrested to a
Mngistrate authorized to hold the preliminar;
enquiry and to commit or hold to bail suc
person for trial before the Supreme Court, or if
the offence with which such person is charged
is boilable shall, if sufficient bail be tendered,

admit him to bail for his appearance before
such Magistrate.” P o
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So that it appeared to him that the
provisions of this Bill were substantially
the same as those of the law which
DOW. existed. The Bill empowered a
Native Magistrate to hear complaints
against and to arrest European Bri-
tish subjects, and to forward them to
aJ usticg of the Peace for the purpose
of commitment ; but he was not to
commit on his own authority. That
was aH that was required by the
existing law and fully met the require-
ments of the case. A Native Magis-
trate very often did not understand the
language of the European British sub-
Jject, or the law administered in the
Court in which the trial was to tuke
place, and if he was to be sent down,
possibly upon a charge on which he
might eventually be acquitted, the
greatest injury might be inflicted.

Therefore he thought that this Bill
provided for what the law now re-
quired. All that it did away with
was the necessity of issuing Commis-
sions of the Peace. It did not matter
whether ¢ Magistrate was appointed a
Justice of the Peace by the Supreme
Court or not, if he had the necessary
qualifications for the office, or in other
words, if he was a Covenanted officer
or a European British subject. If he
were 80 qualified, the Goveroor-Gene-
ral in Council might cause him to be
put inte a Commission of the Peace,
aud probably every Covenanted Civil
servant or European British subject,
exercising the full powers of a Ma-
gistrate, would be appointed o Justlce
. of the Peace. But it was said that
this was a violation of the Charter
Act 8 and 4 William IV. c. 85, s. 87.
Now let us see the object of that Sec-
tion. The Section provided as fol-

lows :—

« No native of the said Territories, ':::id:'::’t

nataral-born subject of His Majesty resic
¢ therein, shall, by reason ouly of his orfelmn.

i escent, color, or sny
ﬂmlm hol%ng any phoe,"oﬂioe, or
employment under the said Company. .
That Section did not qualify every
Native to hold every office. The
mere effect of it was that he was not
disqunlified to hold any office by rea-
son of his religion, color, or race. Was
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he qualified to be a Judge of the Su-
preme Court ? Certainly not, because
1t was required that a Judge must be
& burrister of seven years’ standing,
A Native was not disqualified to be a
Judge of the Supreme Court, by ren-
son of his place of birth, but he would
not be qualified to hold that office,
unless he were a barrister of seven
years’ standing. Then, as regards the
office of Sudder Judge, a Nativo could
not be appointed to that office, be-
cause by the 53 Geo. IIL it was
specially provided that that office
should be held only by n Covenanted
Civil servant. It was ruled not lon
ago in England that the Registrar of the
Sudder Court must be n Covenanted
Civil servant. Therefore a native, ag
such, was not qualified to be ejther a
Judge of the Supreme Court, a Judge
of the Sudder Court, or s Regis-
trar of the Sudder Court. he
object of the Section of the Charter
Act reforred to by the Honorable
Member for Bongal was not to qualify
Natives to hold every office, but to
prevent their place of birth or color
from disquulifying them. In like man.
ner, o European British subject wag
not disqualified to hold any office,
but he was not as such qualified to hold
every oflice. Place of birth or reli.
gion was not to disqualify s man, but
he must possess the necessary qualifica-
tion before he could be appointed to
certain offices.

The present Bill was not intended
to alter the existing law, If the Sec.
tion before the Council did make any
such alteration, he had no hesitation
in saying that it went farther than
was ' intended. What was intended
when this Bill was last setiled by
the Council was that Native Mas.
gistrutes should be able to forward
to Justices of the Peace European Bri.
tish subjects for committal to the
Supreme Court, For these reasons i
sppeared to him that this Section
would leave the luw exactly as it now
stood ; and unless it were shown that
it did alter the existing law, he should
vote in support of the Section.

Mgr. ERSKINE said that in the
first place it might be well that he
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should offer a few words of explana-
tion as to a remark that fell from
the Honorable and learned Vice-Pre-
sident relative to the supposed appoint-
ment some time ago of natives of this
country to be Justices of the Peace in
the Mofussil in Bombay. It was quite
true that some native gentlemen, then
residents in the Mofussil, had been
appointed to the Commission of the
Pence. But the Bombay Government
had explained that the appointments
then made were for the Island of Bom-
bay only, and not for its dependencies,
and that there had therefore been no
infraction of the law. He (M.
Lrskine) mustalso, before going farther,
admit that the statement just made by
the Honorable and learned Vice-Pre-
sident.on another point, removed some
of the objections which he (Mr.
Erskine)had felt to the Section they were
_ discussing as it then stood. It would
produce less inconvenience if it were
known that it allowed any competent
Magistrate to act, if necessary, up to
the poiut of commitment; and to res-
trict merely the power of making coin-
mitments. But in that cnse probably
it would be advisable, should the Sec-
“tion be retained, to omit the words
relating to preliminary enquiries which
might be liable to misconstruction.
‘The Honorable and léarned Vice Pre-
sident, ns he (Mr. Erekine) now under-

stood him, desired the retention of this-

Section on the ground that it merely
declared and re-enacted the existing
law. But surely it was hardly possi-
ble to accept, as a mere declaration of
law, & Section which would transfer the

. principal duties hitherto performed by-

Justices' of ‘the Puuce to a section of
the ordinary Magistracy, as such, and
which would at the same time transfer
from Purliament to that Council the
responsibility of maintaining in force
what, with due deference, he must call
o rigid rule of disqualification for the
performance of those duties. -But with-
out insisting on that point at present,
he would rather ask whether the laws
thus referred to were the work of yes-
terday? Had there been no change
in the state of this country since they
were enacted? Tlad there been no
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increase in the number of persons in
the Mofussil .competent to act in the
Commission of the Peace? Clearly
the restrictions against employment
in public duties were evils in them-
sclves, agd he knew of no reason for
supposing that the Acts of Parlinment
which imposed them were less open
than other Acts to nlteration as the eir-
cumstances of the community were alter-
ed. Indeed, the laws on this subject
had alvcady, from time to time, been
rought under revision by Parlinment,
and had; from time to time, beeu amend-
ed—and all those amendments, in as
far as ho (Mr. Erskine) was nware,
had been in the direction of relaxation.
Why, then, should they doubt that if
these laws were now again to be
reconsidered by Parliament and again
to be amended, the amendments would
still be in the smne direction? For,
after all what would the proposed con-
cession amount to? Even if this Sec-
tion were to be struck out of the Code,
that would make no change whatever
in the law as to the trial of British
subjects. It would not give any powers
even of committing such persons for
trial to any new class of persons or to
any subordinate grade of Magistrates
indiscriminately. But it would remove
disabilities. It would enable every
Magistrate, exercising the full powers
of a Magistrate, to make commitments
to the Supreme Court; and it would
cnnble every local Government to
select a sufficient number of. other
competent persons for similar duties
from amoung the most experienced
and the most respectable persons with-
in -its -reach.~ And-why should “the
Council hesitate to make so slight a
concession ns this ? or why should
they be pressed to declare and to enact
that all but a privileged few were
to be disabled by law, on other grounds
than mere personal incompetency,
from being selected even to perform the
Magisterial duties above referred to ? or
to declare that the local Governments
were not to be trusted with a discre-
tion to select on their own responsibi-
lity, and on grounds of personal fit-
ness, a sufficient number of persons to
discharge those duties.? He (Mr.
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Erskine) need not offer opinions as
to the probable effects elsewhero of
the grant of some discretion of that
kind. But he felt convinced that, in the
Presidency with which he was connect-
ed, a reasonable authority for the selec-
tion of its own Magisterial Agency
of all kinds might, with great safety
and with great ndvantage, be confided
to the local Government. That Go-
vernment was already empowered by
law to confer on any person the full
powers of a Magistrate. Those powers
carried with them suthority to try
and to punish even British subjects
for certain assaults and contempts and
other offences. And why should per-
sons who might be trusted with these
powers of trial and final judgment in
one class of cases relating to British
subjects, not be trusted with the mere
power of commitment for trial in
others? Why should the Govern-
ment, which was trusted to select for
the one class of powers, not be trusted
to select for the other class also ? For
it must be remembered that a native
of this country, even if he were not
exercising the full powers of a Magis-
trate, might nevertheless have served
for years as Judge of a Small Cause
Court even in a Presidency town, or
as a Police Magistrate in a Presidency
town. He might have acted for years
as ‘a Justice of the Peace at the Pre-
sidency. He might have held other
important offices, and even judicial
offices, under the Government. Hea
might have been educated in England.
He might be resident, as a man of
high character and hig}} status, in &
part of the country in which no
Covenanted Servant or European Bri-
tish subject either resided or was likely
to reside. Yet, even if this wcre 8o,
even if the Government had confidence
in the character of such a person, and
had already received from him approv-
ed and faithful service, it would be
debarred, if this Section should pass,
from availing itself of his aid and his
influence in the position analogous to
that of a Justice of the Peace.
Again, there was in this_country, as
his Honorable friend the Member for
Bengal had reminded them,” & large
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and growing community of Christian
men, who nevertheless could not in
strictness be designated Iuropean Bri-
tish subjects. Some Members of that
community might have highly distin-
guished themselves in the public ser-
vice, and shown much force of charac-
ter in times of public peril—and this
Was not an imaginary case ; they might
have proved that they possessed cour-
age and temper aud loyunlty, and yet,
if this Section were to become Iaw,
the Government which these men
served, aud which honored them, would
be unable to authorize any one of them,
whatever might be his position at the
time, cven to prepare and commit
for trinl & simple case of theft (for in-
stauce) by a DBritish subject in the
Mofussil, and this not from nny appre-
hension of a want of vigor or of im-
partiality on his part, but simply bocause
he might not be uble to show that he
was gerving Government uuder a cove-
naat, or that he was legally and tech-
nically entitled to be called & European
British subject.  Indeed, a gentleman
might be the most influential landhold-
er in Bengal, but a Frenchman or a
German. He might have his cotton
screws or his cotton factories, and bo
one . of the largest employers of lubor
in the Southern Maratha country,
but o nutive of New-York. And, if

‘o, whatever his iufluence and intelli-

gence aud stake in the country and the
requirements of his neighborhood, the
Government would be prevented by
this Section from availing itself of his
services as o Magistrate or Honorary
Magistrate in committing for trial a
class of cases in connection with which
those services might be especiall

valuable, and in connection with whic

also there might from year to year be
more sad more occasion for them, Surel

such rigid, such sweeping legsl disabili-
ties as these must be as impolitic in this
country as they had been proved to be in
every other. And surely it wag hardly
con.istent—he would not use a stronger
expression—to withhold the most ordi-

"nary and reasonable powers of scloc-

tion on grounds of persoual fitness for
the discharge of the daties now
referred to, fromn persons to whose Laads
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was confided the entire administration
of the Government of a great Presi-
dency. He (Mr. Erskine) would not
pursue the subject farther. But there
were two points to which perhaps suffi-
cient prominence had hardly been
given in the remarks of the Honorable
and learned Vice-President, gnd to
which, therefore, he would urgently
request the attention of the Council.
The one was the very marked dis-
tinction which undoubtedly did exist
between the grant of power to try
and to pass final judgment in any class
of cnses, and the grant of power
merely to commit those cases for trial
elsewhere. The other was the marked
distinction which also did exist be-
tween the grant of powers of any kind
to whole classes of men or of Magis-
trates indiscriminately, and the grant
merely of authority to a Government to
select, on their own respousibility, and
on the score of special qunlification,
individual officers to exercise those
powers. The proposal of his Honor-
able friend the Member for Bengal
went no farther than this, that the lo-
cal Government should have authority
specially to empower a sufficient
number of the best men within their
rench, to exercise the prelimioury pow-
ers of commitment hitherto exercised
. by Justices of the Peace, and to this
extent the proposal certainly had his
(Mr. Erskine's) best support, and
would, he hoped, have the support of
other Honorable Members also.
Mr. HARINGTON said, it was not
his purpose upon the present occasion
to enter into the very large question,

""as.to_whether European British sub-

jects should or should not be tried,
equally with natives, by native Ma-
gistrates, becuuse he did not think
the question fairly or properly arose
upon the Section which they were
now discussing, though with refer-
ence to remarks which had fallen from
Honorable Members opposite (Messrs.
Sconce and Erskine), he must obsc:rve
that the question was not ono of indi-
vidual or personal qualification ; it was
a question of policy ; it was a question
of old and much valued privilege, and
he must express a hope that the

Mr. Erskine
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European British subjects in this
country ‘would not be deprived of any
privilege which they now enjoyed in
Criminal matters until an equivalent
was provided which should satisfy all
reasonable men. When this Section
was last under the consideration of a
Committee of the whole Council, he

“understood it to have'been definitively

determined, that so long as the Courts -
in the Mofussil were not authorized by
law to try European British subjects
except for the most trivial offences, in
other words, so long as serious offences,
when committed by European British
subjects, continued, ns at present, triable
by the Supreme Courts of Judicature
alone, the preliminary enquiry into
such offences, when so comumitted, in-
cluding the commitment to the Su-
preme Court, should be confined to the
Covenanted Servauts of Government,
who had hitherto always been European
British subjects, or European British
subjects specially empowercd for the
purpose, provision being at the same
time made which would allow any
officer of Government in the Criminal
Department, whether European or
native, to apprehend any KEuropean
British subject charged with the com-
mission of a serious offence, and to
carry him before a Court or Officer

suthorized to make the preliminary en-

quiry, and to commit to a Supreme
Court. The object of this provision,
which, if he recollected aright, wuas
introduced on his Motion, was to pre-
vent a European British subject who
had committed a serious - offence from
escaping, because there was no Officer
on the spot competent to apprehend
him. He pointed out that if this were
allowed, it would be a great evil, and
would cast a serious reflection upon,
the administration of justice in the
interior of the country. He believed
he was right in saying that the Sec-
tion which they had been asked to
strike out, conferred no new privileges
on European British subjects, or any
privilege which they had not always
enjoyed in practice, and here he must
remark that he thought the IIonor-
able Member for Bengal was wrong in
supposing that, in the Bengal Presi-
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dency at. len'st. the Native Magistrates
were authorized under the lnw as it
now stood to entertnin charges of
scrious offences agninst European sub-
Jects, and to enquire into the same
with a view to commitment to the
Supreme Court. Regulation XV of
1806 of the Beugal Code secmed care-
fuliy to guard the Kuropean British
subject, and to render him amenable to
the City or Zillah Magistrate alone,
aod under the Act of Parliament
quoted by the Honorable and learned
Vice-President, only Covenanted Offi-
cers could hold the appointment of
City or Zillah Magistrate. If the
City or Zillah Magistrate was a Jus-
tice of the Peace, he made the com-
mitment to the Supreme Court direct,
but if he was not a Justice of
.the Peace,- he was required to send
the accused to a Justice of the Peace.
He did not find these powers given
by any law to the Native Magistrates.
Looking, then, at the Section now be-
fore them ns only maintsining the
existing law and practice, and seeing
nothing in the present Code which
would compensate European DBritish
subjects for the loss of the privilege
of which they would be deprived, if
the Motion of the Honorable Member
for Bengnl for the omission of the
Section were adopted, he ¢hould vote
against the Morion. -

Mr. SCONCE said, he wished to
explain, with reference to the Regula-
tion of 1806 to which the Honoruble
Member for the North-Western Pro-
vinces had snlluded, that, when that
Regulation was passed, it was declured
that a Zilleh or City Magistrate should
do ro and so. But when we came
much later, by a subsequent law, to
appoint Deputy Magistrates and to
confer on them all the powers of o
Magistrate, they became essentially
competent to exercise the same powers
as were vested in a Zillah or City Ma-
gistrate, by the older Regulations, emu-
nating from the same local legislature.

Sie BARTLE FRERE said, the
Honorable Member for Bengal, whose
approaching dcpartare from among
them they all must lament, could not
have chosen a more important subject
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with which to signalize his last day in
that Council.

The subject was one which had cansed
much excitement and irritation. But,
if calmly and dispassionately consider-
ed, some at lenst of the irritation might
be mitigated by a full and fiank state-
ment of the vicws cach Member held,
and a fair discussion of the reasons on
which they rested. :

He would but very briefly advert to
the past history of legislation on this
subject, but would beg attention to the
fact that from the earliost times the
much abused Courts of Directors took
mensures to plant English Courts, as
complete copies as they could devise of
the Courts in Westminster Hall, in
each of the principal seats of their
trade and power. At first in the small
Settlements they were Mayors’ Courts,
or Recorders’ é'ourts, such as would
have suited a small trading community
in England. But gradually developing
themselves with the increasing iwealth
and importance of the Presidency
towns, they finally became the Supreme
Courts, as we now found them, with some
considerable variation in their charter-
ed juriediction nnd practice, but all
closely modelled on the English pattern,
and allhaving the same aim of securing
those essentinls which Englishmen
deemed necessary characteristics of a
perfect Court ‘of Justice. A Bench
chosen from the most eminent practical
lnwyers, placed in rank and social posi-
tion so high as to secure from the un-
thinking multitude that respect which
the virtues and learning of the Judges
would command from the more reflec-
tive classes, nided by advocates belongt
ing to thnt Bar which was one of the
gloriesof England and the chief nursery
of her Statexmen, and administering
the law as it had been handed down to
us by English ancestors, and as it was
from time to time smended by the
wisdom of Parliament, and all this
machinery acting under all the safe-
guards and checks which open Courts,
oral proceedings, and perfect publicity
counld furnish to secure a pure and im-

rtial administration of justice,

Baut if was to be especially observed
that none of the Charters of tlieso
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Courts made any distinction of race or
origin, suve as a guide to jurisdiction.
The Courts were at first established in
fuctories, and had, therefore,jurisdiction
over none save DBritish sabjects and
factory servants, but the Charters pro-
vided that justice was to be adminis-
tered to all alike without distinction,
favor, or affection. The only limita-
-tions were territorial limitations of
jurisdiction, and the practice of these
Courts had been in conformity with
these principles. Any iden of hav-
ing one criminal law for one race, and
another lauw for another race, would
have heen scouted.

Hence the respect and affection with
which the Supreme Courts were, and
always had been, regarded Ly ull
classes. Hence the justice of their
boast that they had ever been looked on
by Natives as well as Europeans as the

great bulwark of their liberties and

rights of property and person.

It would have been well if this sys-
tem had been extended as our empire
rapidly increased. There was of course
much in the paraphernalia of our Su-
preme Courts which was suited only to
large metropolitan cities, but there
was nothing to have prevented the
multiplication of Courts possessing the
same essentinl claims to confidence, and

it was to be Inmented that we did not go.

ort as we had begun, and multiply such
Courts, Recorder’s Courts or Supreme
Courts, ns ench fresh centre of com-

merce came into our haunds, or felt the-
The obliga--

want of such tribunals.
tion to do so wus never denied, and
the provision of Courts of Justice su-
-ge_rim' “to”those then in use in the Mo-

ussil, and, in nll essentials possessing
equal claims to public coufidence with
the Supreme Courts, was recognized ns a
national duty by the framers of the
Charter Act of 1833, and it was partly

owing to the expectation then held out -
of a general reform of all Courts that

the multiplication of Courts on the
model of those in the Presidency towns
was deferred.

It was not nccessary to dwell on
the labors of the Commission of
which
first Member,

Sir Dartle Frere
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stanees which delayed the execution of
the noble project which hie was sent
out to carry into practical effect. The
reform of Jaws was a vast and ever
growing task, and our empire would
not stand still. It went on incrensing

with such marvellous rapidity, that no

legislation could keep.pace with it, and

the consequence was that vast Provinees

were to this day governed by Codes of
law improvised by their conquerors,

and rapidly adapted to their varying

wants from the portions of older legis-

lation which happened to be most suit-

ed to them.

But the work of law reform had
never stood still, and the Council had
latcly passed a Code of Criminal law
which came up to the high standard laid
down by the most ardent of the great
law reformers who first conceived the
iden of a great uniform Code for all
| India.

" The Code now before us was the Com-
pation Code of Criminal Procedure, and
was by far the more important of the
- two, innsmuch as a bad law ‘' well ad-
-ministered was more tolernble than =
g_o_od law ill administered. The portion
now under discussion rclated to the
\all important question of jurisdiction.

). The Honorable and learned Vice-
President. had taken much pains to
prove that the,Clause which it was pro-
posed to omit was simply declaratory
-of the law as it now stood. If
this were the case, he (Sir Bartle
.Frere) would have no objection what-
ever to them, but the fact was, they
did restriet the present law in what ap-
_peured to him o most aobjcctionnble-
manner. As the law now stood, no one,

who was not a Justice of the Peace, could
commit any LZuropean Britizh subject
for trinl before the Supreme Court.
The Clause of the Bill now under
consideration took away this power
from Justices of the Peace, nnd confined
it to “ Covenantod Servants of Govern-
ment and European Dritish suljects,”
‘who must, under Section 19, be especi-
ally empowered by Government to act
Jn this behalf. . .

Now, did the words ¢ Covenanted
Servants of Government and European
British suljects, so empowered,” mean
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the same as ““Justicos of the Pence ?”
Certainly not. The Honorable and
learned Vice-President had j ustly point-
ed out that no one who was not a Cove-
nanted Servant of Government or a
¢ British inhabitant” could nct as a
Justice of the Pence beyond the limits
of the Presidency towns. This was
quite true, but ther the Honorable and
learned  Vice-President had argued
as though British inhabitant” and
“ European British subject” meaut the
same thing. But he (Sir Bartle Freve)
need hardly say they did not. Xuro-
pean British subjects formed but a
very small portion of the class which
came legally under the definition of
¢ British inhabitant.” Indeed it wns
very difficult to sny what consti-
tuted either a  JSuropean British
subject” or a British inhabitant,”
though it might be possible to say
what did not. However, there were
large classes of tho community, Le
need only specify the highly respocted
class of Eurasians, who were clearly
among the British inhabitants, but
many of whom could certainly not
establish their claim as European Bri-
tish subjects. Mauay of these, in Bom-
bay at all events, were Justices of the
Peace, and among the most respected of
that body, but all would be disfran-
chised by this Bill.

Now, it was instructive to trace how
these Clauses had got into the present
Bill.

There were no class or blood ex-
emptions from jurisdiction in the ovigi-
nal Code, as it was first introduced
into that Council. Section 8 Chap-
ter II of the. Criminal Procedure Bill
for Bombay, prepared and brought in
by the Honorable and learned Vice-
President, and read n first time on the
24th January 1857, provided ns fol-
lows :—

« No person whatever ‘shall by reason of
place of)birth or by reason of descent be in
any criminal proceeding whatever exempt
from the jurisdiction of any of the Criminal

Cowrts.”
Section 19 went on to provide—

“Jt shall be mmpmmdmg Govermert
to direct that any subordinate Criminal Court

o7,
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shall be authorized to hald the preliminary
enﬂmry into cases triable by the Sessions Courta,
and to commit or hold to bhail, parties to take
their trial refore such Court and to exercise
all the powers uecessary for such purposes.”

This and the cognate Codes for
Bengal and Madras were subsoquently
consolidated iuto the Criminul Proce-
dure Bill for simplifyiug the rocedure
of Courts of Crimiual Judicature not
established by Royal Chartor, as pro-
sented by the Select Comnmitteos on
the several Bills rolating to Bengal,
Madras, Bombay, and the North- Weat-
ern Provinces, with their joint Report
on the 30th April 1859.

Sections 1 and 2 of Chapter I, .pro-
vided as follows :—

“1. The Criminal Courts of the several
grades, according to the powers vested in them
respectively by any law for the time being in

! force, shall tako cognizance of all offences pun-

ishable under the Penal Code or under any
special law, cxcopt. offences which ave by any
such law made punishable by some other au-
thority thercin spocially mentioned.

“ 2, The Criminal Courts shall have juris-
diction over all persous in roapect of such
offences, - except such Ec'nons as hy any Act
of Parliament or by any Regulation of the Codea
of Bengal, Madras, and Bombay respectively,
or by any Act of the Governov-General of
India in Council are or shall b expressly ex-
empted from such jurisdiction.”

" Chapter II., Section 19, of the origi-
nal Bill, had become Section 20, emn-
powering

“ any subordinate Criminal Court to hold -
the proliminary enquiry futo cases triable b;
the Court of Scssion.” .

To this, at somoe subsequent period

"which he could -not trace, were added

the words ** or by any of the Supreme
Courts of Judicature,” which by in-
volving the committal of Europeans for
trial by the Supreme Court, raised
the prosent question. I'here were then
ndded in  Committee of whole Couucil,
Soctions 21, 22, and 23 which now
respoctively stood ns Sectious 20, 21,
and 22 of the present Bill.

Now he (Sir Bartle Frere) eotirely
concuried with the principle of: the
original Biil, and considered that if
our Courts were what ¢hey ought to be
and what we were bound to make them,

26



387 Criminal

“ na person whatever should by reason of
his place of birth or by reason of his descent,
be inany criminal proceeding whatever excmpt
from the jurisdiction of any of the Supreme
Courts;” -

mod he hoped yet to see the principle
carried out.

But this was a less extensive Bill in
scope. It did not apply to Supreme
Courts, before which alone Europeans
could now be tried. He could well under-
stand imen wishing to keep up the posi-
tion and privileges of the Supreme Court,
and he would not wish to subject any
one-to Mofussil jurisdiction who was
now exempt from it, till the Courts

LEGISLATIVE COUNCIL.

of the Mofussil had ‘been so re-
formed as to possess all the substantial
-safegunrds for the proper administration
of Justice which the Supreme Court
now possessed. Great progress hud been
made and was still making in this re-
spect by the provision of systema-
tic and wuniform laws, the greater
care upplied to the selection and edu-
cation of Judicial Officers, and the
increased and more vigilant supervision
exercised over them by both the Govern-
raent and public. He felt assured that
the time ‘was not far distant when we
should be able to act fully up to the

.principles originally lnid down in this
Code without feeling that we had
deprived any class of Her Majesty’s
subjects of any real safeguard for the ad-’
ministration of justice which they now
. possessed. But you could not, in these
matters, legislate with Lenefit much in
ndvance of public feeling and opinion,
and for this, if for no other renson,
he would be content in a Bill of this
“kind, which 3did not take into its’
scope all the Courts in the country, and
which was avowedly not a final anduni-
versal measure, to await yet. longer
for the embodiment of those great prin-
ciples of universal equity which would,
we might trust, characterize all our ge-
neral and permanent legislation.

But while we might be content to
stand still, we should be careful not to
go back. These provisions in Sections
20 to 22 were retrogressive with re-
ference to the present practice which
reserved to the Supreme Courts aud

Justices of the Peace and Mugistrates
Sir Bartle Freve '
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the - ordinary jurisdiction over Euro-
pean British subjects. Sections 20 to
23, however, restricted the jurisdiction
to Covenanted Servauts and European
British subjects, and extended the ex-
emption to all Europeans and Ameri-
cans. This restriction virtually disfran-
chised large classes of Justices of the
Peace in Bombay and possibly alsoin
Madras. There was a great difference
between the law at Bombay and in
Bengal. The 33 Geo. 3rd e¢. 62
s. 151, empowered the Governor-Ge-
neral and Governors of Madras and
Bombay to appoint Justices of -the
Peace for the Presidency, and in the
case of Bengal for the Provinces of
Bengal, Behar, and Orissa, but in the
case of Madras und Bombay only for
the Presidency towns and * the places
thereunto subordinate’” including all
dependencies, so that 8 Bombay Justice
of the Peuce, if he were a Covenanted
Servant, or British Inhabitant, could
act os Justice of the Peace in any Pro-
vincesubordinate to Bombay. In practice,
there were large classes of. non-official
European and Uncovenanted Officers
acting iu Bombay as Justices of the
Pencc. Among thelatter he would men-
tion but one, Mr. Charles Forgett, the
Chief of Police, n man universally re-
spected, nnd to whom, more than to any
one man, Bombay owed the quiet it en-
Jjoyed during the eventful months of 1857.

He found that last year there were

| no less than 442 Justices on the Bom--

bay Commission. Of these 160 were
resident in Bombay, including 355
native Justices qualified to act for the
Town and Island only. But among the
European .Justices. -he found, . besides
Covenanted Servants and Military men,
2 Solicitors, 4 Barristers, 28 European
Merchants, 2 Railway Officials, 26 TTn-
covenanted Civil Servants, 11 Medical
Officers, the Municipal Commissioners,
the Police Magistrutes, Naval Officers,
the Principal of'a College, a Judge of
the Swall Cause Court, the Official
Assignee, the Agent to the P. and O.
Compauy, aud the Secretary to the Bank
of Bombay ;and in the list of natlve
Justices, he found some who would
be here classed in the- Eurasian com-
munity. Now all these would be dis-
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franchised by the present Bill. It
would do away with one main duty of
Justices ‘of the Peace, and there could
be no doubt that the office would speedi-
ly foll into disuse. Now, in Bombay
at all events, this would be a serious
evil not ouly as regards their judi-
cial duties, but in Municipal matters.
The Justices in Bombay had the entire
direction of all Municipal aflairs, and
he appenled to his Honorable friends
opposite (Sir Charles Jackson and Mr.
Erskine), whether they were not manag-
ed at least as well as at the other Pre-
sidencies.

For this large and useful body of
Justices representing every class -and
race in the country, the Bill proposed
to substitute Covenanted Civil Servants
and European British subjects select-
ed ond empowered by Government.
He would ask, wgs not this a step
backward, and was it not mischiev-
ously retrograde ?

And here he must notice what seem-
el to him a serious fallacy in the argu-
ment of the Honorable and learned
Vice-President. He had argued as
though the Honorable Member for
Bengal had maintained that the cir-
curastance of a man’s being a native
was ‘any qualifieation for office. Of
course, the Honorable Member meant
no such thing. He simply meant that
it ought to be no disqualification. It
was, in fact, no disquslification for
much higher Judicial Office. The
Hanorable and learned Vice-l’rqsldent
had truly said, there was nothing to
prevent any of the natives of India,
wha were now siudying for the Bar, be-
ing called to the Bar, and, if he were fit
for it, entering the Civil Service and
becoming Chief Judge of the Sudder,
or cven Chief Justice of the Supreme
Court. But this Bill said that a man
who could do all this, if he was really fit
for-it, should not make the preliminary
enquiry into the case of a man who
was to be tried before the Supreme
Court, should not commit him for triul,
though he was not disqualified from
sitting to try him as Chief Justice.
This surely was hardly consistent.

" Again, the Honorable and learned
Vice.Prosident had pointed out that
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only those Justices of the Peace, who
were Covennnted Servants or ¢ Bri-
tish inhubitants,” could act as Justices
of the Pence beyond the Mresidency
towns., This was quite true, but
then the limitation was one of Com-
mission, not of race or color or
legitimacy, uud as such, it had no
sting. The distinction of Covenanted
and Uncovenunted was one, the roason
for which every day weakened aud ren-
dered it less tenuble and more odious. So
that of European British subjects, of
two Christinn inhabitants with equal
claims to European descent, one was,
the other wus not, u’ * European British
subject ;" both were equally good Chris-
tian “ British inhabitants,” and both
were eligible to be Justices of the Peace,
but only one came within the defini-
tion of this Clause as n European
British subject. The qualification of
Justices of the Peace was amply ro-
strictive, and provided every safeguard
for none but qualified mon being ad-
mitted —much better security, in fact,
than under the proposed Bill, inas-
much as there was much more pub-
licity and more checks on the publica-
tion of a Commission by the J udfu of
the Supreme Court than in a simple
appointment in the Gazette.

The Honorable and learned Vice-
President couteuded that the alterstion
which it was proposed to make iu the
law was in the interest of the Luro-
pean who might be accused of auy
crime, and he supposed the case of u
man sent down from Peshawur to the
Presidency, and there found to be guilt-
less of any offence which deserved
cormmittal for trial. But he (8ir Bartle
Frere) submitted that this was a very
exaggerated picture.  In the first pluce,
it was not at Peshawuror in the Puujah,
but much nearer the Presidency, that
non-military Europeans were found in
the greatest numbers, and it was quite es
great an evil in the aggregate to drag
many innocent men, euclh one or two
days’ journey, as must often happen if
this Clause were passed, before they
could find s Covennated Servant or Eu-
ropesn British subject specially empow.
ered to hear the cnse and to dismiss it, if
no grounds for committul existed. The
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plan he (Sir Bartle Frere) advocnted
would obviate this evil. Any Justice
of the Pence could dismiss the case
if the accused were innocent, and there
would be Recorders’ Courts or Courts
on the model of the Supreme Court,
nearer at hand than Calcutts, to try
the case if committed for trial.
It hnd been said these arguments were
un-English, that they were only used by
men who forgot that they were English-
men and what Indiaowed to Englishmen,
and that they were prompted by hostility
to non-officinl Englishmen. He (Sir
Bartle Frere) ~believed a careful consi-
deration of the matter would show the
groundlessness of all these assertions.
Noone whohad passed through the years
1857 and 1858, was likely to forget
what was due to Englishmen. No one
who had seen, as some of us had seen, a
" mere handful of such men hold their
‘ground against mutiny, and main-
tain' our supremacy over millions of
‘lately  conquered and warlike tribes,
- avas likely to undervalue the weight
of 'an English arm, or the value to
-{)gace aud order of n single English
- life.
" He would appenl to those who had
~- stood in such situations, how much less
was their confidence in the mere phy-
-sical force of our bayonets than in the
justice' of our cause. We felt thatwe
- had erringly ‘and very imperfectly, but
honestly, and to the best of our limited
- - ability, carried ‘out an English policy.
‘We had not treated the natives as &
conquered alien race, and we felt sure
that by the blessing of God we might
hope to prevail, and by His blessing we
- did prevaik- .- But he felt convinced that
the cause he now advocated was the
cause of those who would wish to give
to non-official Englishmen mora weight
and free scope for their encrgies in this
country. What argument could you use
for’ giving European property, intelli-
gence, and local interest, their due
iofluence in the country, which should
not tell with incrensed force when
the far larger property, the much
greater interests, nnd the at least
equal intelligence of the native was
in the scale? How could you argue
for the rights of property, intelligence,
Sir Bartls Frere
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and local interest, when you could be
met by the retort that you cared nothing
for these things, unless the owners were

of the snme color and the same blood as
yourself ?

Moreover, it was not the natives only
who suffered by such exclusions and dis-
tinctions, but the injustice recoiled on
ourselves. The History of cvery great
aad conquering nation more or less il-
lustrated this truth.” ;

We had heard much of Roman Policy.
Well, what was that Policy ? With
the leave of the Council he would read
a description of it from the latest and

one of the most philosophical of our
historians :—

A

“The Roman polity, however,” (said Meri-
vale) “ presents another side which lays
much greater claim to our interest. How-
ever sclfish and exclusive the sentiments
were which constituted its basis, nccessit
compelled it at sundry periods to admit
aliens and cveu . cnemies into alliance aud
association with itself. The annals of .the
Roman people afford us the most perfect
illustration of the natural laws which seem to
control the- rise and progress of nations. The-
almost uninterrupted succession of their
triumphs, the enormous extent of the dominion
they acquired, and the completeness of the
cycle through which they passed from infancy
to final decrepitude and deeny, combine to pre-
‘sent them to us as the nonnal type of 'a con-
quering race. One principle scems to Le es-
tablished by thcir history, namely, that it is the
condition of permanent dominion, that the con-
querors should absorb the ¢onquered gradually
into their own body by extending as circum-
stances arise, a share in their own exclusive pri-
vileges to the masses from whom they have torn
their originalindependence. Thusonly can they
provide a constant supply of fresh blood to
recruit their own exhausted energies, and
strengthen the basis of their power while they
extend the limits of their conquests.

‘All conquering natiows feel~an-instimetive
repugnance to-making their sacrifice of pride
and immediate interest; all struggle blindly
against the necessity ; those alone which in
due season submit to it retain the perunence
of their institutions and counteract the inherent
principle of decay. The obstinacy with which
the Dorian conguerors of Sparta resisted this
necessity checked their career ofaggrandizement,
and brought their political existence to a pre-
mature termination. Wo are ourselves wit-
nesses at the present day to the consequences
of such resistance in the impending rnin of
a more magnificent empire, the dominion of
the Turks in Greece and Westorn Asia. On
the other hand, the latest conqnerors of our
own Island and of Gaunl have acknowlalged
the conditions thus attached to the trinmph of
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their arms, and the effects of their victory,

itself long since forgotten, have endured

through a succession of muny cepturies, It
was by gradually conununicating to their sub-
Jects, however reluctantly, the outwarq badges
and privileges of the conquering caste, that the
Normans and Franks averted the reaction which,
must otherwise, sooner or later, have swept
away the progeny of a mere handful of adven.
turers beforq the accumulating numbers they
had for n time coerced. But in relingnishing
the privileges extorted by arms, they have
retained the ascendancy  natmrally d‘;n to
superior genius, and have each impressed their
own character indelibly upon the institu-
tions which all the inhabitants of the soil now
regards oqually as their own.”

. But there was another, a still more
striking instance in the state of Spanish
America. The position of the Spaniards
was not unlike that of ourselves in
India ; they conquered a people indivi-
dually inferior to themselves in physical
force and in the art of war, and they
attempted to carry out the policy which
was sometimes recommended to us in
India—to conquer and protect the
people, to prescribe to them their reli-
gion and lnws, but to exclude them
carefully from all share in their own
Government. This purpose was car-
ried out with an ability and persever-
ance which elicited the admiration of
historians like Prescott and Helps, who
showed at the same time how all that
ability was misdirected, and what had
been itsresult. What remained now
of the Spanish empire in America ?

Look again at North America, and
reflect on the consequences which had
followed one false step in the funda-
mental laws of that great nation. It was
not the colored population alone which
lind suffered ; the dominant race had
reaped in mental and mornl degf'ndu-
tion o punishment of fearful severity as
compared even with the materizl losses
which now threatened them. But we
need not go so far. Throughout Fu-
rope what was the great question which
had arisen and was now agitating all
men’s minds ? It was not as to the
comparative physical or moral qualities

of this or that people, but how long

o subject’ le who were sb.le.to tgke
a Sh::e&eo l:he Civil administration

cf their own country should be systema-
tically excluded from it, and be treated
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a8 a couquered race.  If it was thought
that our Mofussil Courts needed further
reform before we could safely advance
and adopt the only sound priuciple which
could guide us in this matter, he
(Sir Bartle Frere) would be well
content to remain where we wero
til further reforms could be effect-
ed ; but do not let usretrograde. By
so doiug, rely on it, we would not only
miss the glory which might be ours
of giving to Indin a perfoct Code for
all future time, but we should alienate
from ourselves the sympathy of our
fellow-countrymen, by adopting a course
opposed to that policy which had cha-
racterized our nntion in every part of
the world, had lnid the sure foundation
of all that was successful iy our Colonial
policy, and had been hitherto the main-
spring of all that was permanently snc-
cessful in India.

S CHARLES JACKSON asaid,
he looked upon this Motion as an
attempt to got in the thin end of the
wedge, snd to disturb that prinecipal
on which this part of the Bill was
based when last settled in Committee.
It was then determined not to create
a new exemption, but to leave Euro-
pean British subjects in their. present
position. The Honorable Member for
Bombay 'had cndeavored to draw a
distinection, and in so doing he had been
followed by the Honorable Member of
Gorvernment opposite (Sir Bartle Frere);

- and they conteuded that this was not an

-attempt to place Europeans under
the Mofussil Courts generally, but
only togive the Native Magistrates the
qualified jurisdiction of committing Eq-

‘repean British subjects for trial before

o Supreme Court. But all the rea-
soning of the Honorable gentlemen
raised the whele question, whether
British subjects should be placed
under the jurisdiction of the Mofussil
Courts. ~ He (Sir Charles Jackson) de-
clined to argue this motion on the
narrow question raised by this Section,
If Honorsble Members raised ¢he
‘question atnll, they must expect it to bo
treated as 8 whole, and not argued piece-
meal on what might be ono of the weak
points of the question. Now he was
free to confess that the question of
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subjecting European British subjects
to. the jurisdiction of the. Mofussil
Courts was not in the same position
now a8 it was when in 1849 Mr,
Bethune brought forward what were
called the Black Acts. He (Sir
Charles Jackson) was old enough a
resident in India to recollect the vio-
lent opposition then offered to those
Acts, and the Meetings which were
held agninst them. He remembered
that, on the onc hand, it was contend-
ed by the supporters of the Black
Acts, that they merely carried out the
broad principle of the equality of all
men before the law. On the other
hand, it was argued that British sub-
jects had their own Laws and Courts
with which they were quite satisfied,
and that, before their own laws were

taken from them, the Mofussil Courts

should be improved, and the Maho-
medan law which prevailed in their
Courts in Criminal cnses should
be abolished, and some Dbetter law
introduced. They did not claim this
exemption, as the Honorable Member
of Government (Sir Bartle Frere) had
suid, on the ground that they were
conquerors ; and had no objection to
natives being raised to the same level
with, themselves. But what they ob-
jected to was that they should be
deprived of their own Laws aod Courts,
‘and reduced to a lower, position by be-
ing placed under other Laws and Courts
which were deemed by themselves and
generally admitted to be of an inferior
- kind. That was-the way in which the
question was then raised and met.
He admitted tkat the question was
.. not in 8o strong ‘a’ position now as it
was then. The great man who then
ruled Iundia, Lord Dalhousie, at once
saw the true state of the case, and
directed Mr. Bethune to turn his at-
tention to the Penal Code, and to perfect
that before he proceeded farther with
-the Acts objeeted to. That was a wise
resolve on the part of that Statesman,
and the Penal Code having now heeu
possed, it had certainly cut away one
of the groundson which the opposition to
“such measures was formerly rested. But
. the other ground still remained, namely,
that British subjects as a class had a

Sir Charles Jackeon.
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right to object to being deprived of
their own Courts to which they were
more or less attuched, and placed under
other Courts for which they had not
the same respect. Before you did
away with these exemptions, you must
constitute better Mofussil - Courts.
This had nothing to do with what the
Honorable gentleman had said about
being conquerors. The question was
not whether natives were to be deprived
of good Courts or in any way op-
pressed, for they had much better Courts
under our Government than they ever
had before ; but whether British sub-
jects should be deprived of their own
Courts and placed under Courts with
which they were not so well satisfied.
The Government had only to create a
Court with a lawyer at the head of it, at
Agra, Lahove, Kurrachee, and other
places ; and then at once this ohjec-
tion would vanish so far as regards ihe
trial of British subjects before such
But still the objection would
remain to the investigation of such
cases by a Native Magistrate. Such
Magistrates would be generally igno-
rant of the language of the British
subject, and would have no proper jail
in which to detain him.

Another point upon which n great
deal of stress had been laid was that
this Section would be in violation of
the Charter Act 3 and 4 Willianm IV.
It had been treated as if this, Bill were
going to exclude natives from parti-
cular appointments. It did no such
thing. It only said that native Ma-
gistrates should not perform certain
functions. Surely the Charter Act
did not prevent the Council from gusig
ing certain duties to certain officers.
That was done by them in muny other
cases, and the whole argument was
therefore as fallacious ou this ground
ns on theother ground so fully answered
by the Honorable and learned Vice-
President.

The Honorable Member of Govern-
ment then said that the Code of Crimi-
nal Procedure, as it was introduced into
the Council, contained no suc¢h Clause,
and that he should be glad to stand by
the Code as it originally stood. He
(Sir Charles Jackson) begged to say
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that .in its original form that Code
contained an exemption which would
have been a disgrace to any Legislature,
if allowed to stand. The Code of Cri-
minal Procedure, as originally framed
by the Commissioners in England, pro-
posed to create a new exemption—to
exempt certain classes, such as the
whole of the Covenanted Civil Servants
‘of Government and others, when charged
with certain offences, from the juris-
diction of Criminal Courts to which
all other classes were subject.

Sir BARTLE FRERE explained,
that what he had ssid was, that
he should be glad to stand by the Sec-
tion now under discussion in the form
in which it stood in the Code as intro-
duced by the Honorable and learned
Vice President in 1857, He did not
allude to any other portions of the
Code, nor to any previous edition of
the Code drawn up by the English
Law Commissioners.

" SIR "JACKSON resum-

ed. That was certainly some ex-
planation, though it did not disturb
his argument. He would take this
opportunity to say that the Clause to
which he had been referring, and which
had been attributed in another place
to the learned Members of this Coun-
cil, was put into the Code by the able
Commission by which it had been
framed. When the Bill was read a
second time, the Clause was opposed
with great indignation by Sir Arthur
Buller, who was supported by the then
Chief Justice (Sir James Colvile) and
the present Vice-President, then a
Member of Government; and in con-
sequence of that opposition, the Clause
was immediately struck out as soon a8
it could be, when the Bill proposed by
the Commissioners got into a Select
Committee of this Council.

Then it was said that the Sec-
tion mow before the Council would
disfranchise a great number of Native
Justices of the Peace in Bombay. No
‘Act of that Council could restrict the
operation of the Act of Parliamentrefer-
red to, and he, for one, had no objection
to the appointment of Justices of the
Peace in Presidency Towns. With a
lurge European community and s
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vigilant Press to supervise and watch
their proceedings, he should not ob-
ject to it for a moment, because
they were there under the control and
check of public opinion. But that was
not the case with regard to Native
Magistrates at a great distance from
the Presidency.

The Honorable Member (Sir Bartle
Frere) had referred strongly to the
events of the last three years. But he
(Sir Charles Jackson) must say that {
the events of those years had not im- -
pressed his mind with the desirahleness
of giving the proposed power to Na- :
tive Magistrates. Before this could |
be done, Government must provide
good Courts and Jails. British subjects
did not claim exemption as conquerors,
but they insisted on good Courts ; and as
this exemption had alrendy won for
all classes a Penal Code, so in like
manner he believed it would eventually
extort for all the inhabitants of this
country good and efficient Courts.

Sie ROBERT NAPIER said, the
Honorable and learned Vice-Preaident
had clearly set forth the evils to which
a European British subject wns liable
in being sent down to Calcutta for trial
from a distant station. He had wit-
neesed those evils himself. He had
known the case of 8 European being
sent down for trial from the Mofaesil,
who had returned after no less a period
than a year, there not having been any
evidence against him. He could not
think it expedient to place the power

of sendiug Europeans down for trial

in the hands of Natives. He would
not object to Natives of this or any

.other country,- provided they had =

Christian Code to guide them, or such
an English education as would enable
them thoroughly to understand the

| wants and pature of Englishmen. But .

we knew that, though an exceptional !
case might possibly exist here and
there, as a rule Natives possessin
those conditions were not to be foung
in the Mofussil. Unless, therefore, he
wery sure that no person should be
made s Justice of: the Peace who did
not possess those conditions, he would
not lter the Clauds, but would propose
that it stand as at present, -
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Tur CHAIRMAN gaid, he would
moke only a very few observa-
tions with regard to what had fallen
from the Honorable Member of Go-
vernment on his right (Sir Bartle
Frere). In alluding to the Justices of
the Peace at Bombay, the Honorable
Member had referred to -gentlemen
who were on the Commission of the
Peace, and he had alluded to one gen-
tleman in particular, who, he believed,
was -in every way qualified ‘to be en-
trusted with all the powers of a Justice
of the Peacein auny part of the country.
But because you found one gentle-
man who was so qualified, that was
no reason why all should be included
in the same category. This Bill applied
exclusively to the Mofussil- and did
not affect the Presidency Towns.
The Code originally prepared by Her
Majesty’s Commissioners in England,
did apply to the Presidency Towus
as  well as to the Mofussil. But then
-it was proposed that there should be
a High Court of Judicature, and the
Code was prepared with reference to
that plan. It was afterwards deter-
mined that the question as regarded
the establishment of a High Court
should remain in abeyance. This
Council had no power to abolish the
Supreme Courts without the sanction of
" the Home Government, and had re-
ceived no authority .to that™ effect.
With the exception of that part of the
Code, therefore, which related to the
High Court, the Bill was read a first’
time, as it had been prepared by some
of the highest authorities in England.
They were Sir John Romilly, Sir John
{ Jervis, Sir-Bdward-Ryan, ‘Mr. Came-
“ron, Mr. Macleod, Mr. Eilis, Mr. Lowe,
and Mr. Hawkins, Those were the
gentlemen who propared this Code.
Yet even they did not propose to ren-

3

der all classes alike amenable to all.

the *Criminal Courts of the Country.
They proposed to establish a High
Court of Judicature, Courts of Ses-
sious, Courts of the Magistrates, and
subordinate Criminal Courts, and to
give the Magistrates’ Courts power to
pass’ sentence to the extent of two
years’ imprisonment with hard labor.
But they also proposed that the High
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Court and Sessions Courts exclusively
should have jurisdiction over certain
classes of offences. By Section 10,
Clause 3 of the Code  prepared by
Her Majesty’s Commissioners, it was
declared that the High Court and
Sessions Court exclusively should have
jurisdiction " in -respect of ¢ offences
however punishable under any Clause
of the Penal Code, charged against
public servants of the first four classes
described in Clause 14, whether as
such public ‘servants or otherwise.”
Now, the first four classes of public
servants described in Clause 14 of the
Penal Code as it then stood, were :—

« First, every Covenanted Servant of the
East India Company ; Second, every Commis-
sioned Officer, Military or Naval, in the service
of the East Iudia Company ; Third, every Com-
missioned Officer of the King’s Army, while
serving under the Government of India ; Fourth,
every Judge.”

These four classes, therefore, were,
by the Code of Criminal Procedure, as
framed by Her Mujesty’s Commission-
ers in England, proposed to be ex-.
empted from the jurisdiction of Courts
of the Magistrates and the subordi-
nate Criminal Courts in respect of
any offeuce punishable by the Penal
Code charged against them, whether
as such public servants or otherwise.
It had been- asserted. that, when - the
Code of Procedure was sent out from
England, the Judges or the lawyers,
he was not quite sure which, who had
been bred up in the English law and
who were Members of the Legislative
Council, had actually proposed to ex-
empt from the jurisdiction of the Courts
of Justice to which all other men were
to be subjected, one class and one
only, namely, the Civil Servauts of Go-
vernment, and that so monstrous a
proposal was not to be found in the
annals of any despotism that ever
existed. He had not the honor of
being a Judge at that time, and he
could not say whether he was intended
to be included among the persons against
whom the charge had, been mnde or not,
but he begged to state publicly that
there was not the slightest fou.dation
for the charge. No one in this Coungil
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had ever proposed to exempt the
Civil Servants of Government as a
class. Theexemption of that class and
three others was contained, as he had
already explained, in the Code as it was
prepared by -Her Majesty’s Commis-
sioners in England. When the Code,
as prepared in England, wasread a first
and second time, in order that it might
be brought fully and fairly before the
public, it was upon the express under-
standing that no Member was to be
considered as pledged to any part of it.
He remembered that, on the occasion cf
the second reading, both of the learned
Judges who then held seats in this
Council (Sir James Colvile and Sir
Arthur Buller) repudiated in the
strougest language the Clause in ques-
tion, and hLe himself expressly stated
his concurrence with them in the
opinions which they then expressed,
and the Clause was struck outin Select
Committee before the Code ever came
under the.consideration of a Committee
of the whole Council. The charge, there-
fore, against both the Judges and himsolf,
if he was intended to be included in
it, was a most unfounded statement
made behind their backs, which most
certainly could not have been mnnde in
their presence without contradiction.

Sir BARTLE FRERE asked, if che
Honorable snd learned Chairman was
referring to what lad fallen from
him ?

Tre CHAIRMAN said, he wns
alloding to what had been recontly
stated by o certain nobleman in the
British Parlisment. He did not think
that a man of honor had a right to
make.a charge with a yiew to dispar-
ago another, especially in his slzsenoe,
and when he could not defend himself,
without previously ascertsining the true
state of facts. He had alluded to'this

circumstance because his nttentiox} had
been called tp it by the present dnscxal-

sion.—But to revert to this Code.

though the Clause had been since stru::
out, yet the principle of exemptiolt ha
beeu established by the Code as origi-
nally framed by Her Mnjesty's Comn-
missioners in England, ~ There was
no doubt a difficulty in dealing wttl‘q
Europenn British subjects. It wns

[Arnn. 27, 1861.)
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not intonded to mako them liable - to
final trial in the Mofussil Courts as
they now existed. That principle was
admitted by cvery Mewmber of the
Council now present. Therefore, there
was to be somo oxception. What then
became of the principle of equality on
which the Honorable Mcmber had laid
o much stross ? Under the Mutiny
Acts for the European Troops, it was
provided that offences of a crimniual
nature, and not strictly military
offences, might bo tried Ly Geuneral
Courts Martial, if committed beyond
120 miles from the Prosidency Towns.
But it was expressly provided that
the offunders were not to be exempted
from tho jurisdiction of the Crimiual
Courts. Now he would nsk, supposo
an Officer of the Queen's or Com-
pany’s Army were charged before a
Native Doputy-Magistrate with an
offence ; was he to be committed by
him for trial before the Supreme
Court, and marched downa in tho cus-
tody of the Native Police, to be tried
before that Court, and to be impri-
soned on his way in ajail not adapted
to the confinement of Europeans ? And
this led him also to nsk. in what
place European British subjocts were
to be imprisoned, if they were to be
rendered ameuabls to the Criminal
Courts of the country ? So long as
there was. on exception with regard to
trial, thcre ought to be au exception
with regard to commitments for trial.
There was o great difference between
scuding down Euvopeans l}'om dis-
tant stations in the Mofussil to the
Supreme Court for trial, snd scnd.
ing them to n Bessions Court. I
the latter casc they would have but
a short distance to travel ; but when
it came to sending them drm:n to the
Bupreme Court in the custody of the
Native Police, upon a charge of which
they might eventanlUy be ncquitted, it
became & matter of vital importance,
It was, thereforo, neccesary to make
this exception until tho administration
of justice in this countty wus so
reformed as to allow o(’ European
Rritish subjccts being tried by the
Courts of Sussion. But so long as the
neceasity wtill existad of seimding them

27



403 Criminal
down from distant stations for the
purpose of being tried before the
Supreme Court, the power of commit-
ment ought not to be placed .in the
hands of persons, unless they were
Covenanted Civil Servants or European
ritish subjects.

Then there was another matter to
which the Honorable Member (Sir
Bartle Frere) had referred, and in
which he had been well met by the
Honorable and learned Judge (Sir
Charles Jackson). It was contended
that this Section aimed at the exclu-
sion of Natives only. DBut this was not
g0, for, by referring to the 19th Section,
it would be seen that only Magistrates
of the 1lst and 2nd Class could hold
preliminary enquiry into cases triable
by the Court of Session or & Supreme
Court, and thcrefore a Magistrate of
the 3rd Class, whether he was a Euro-
pean or Native, was not qualified to
perform that duty. In point of prin-
ciple, therefore, there was no difference ;
and the only question was a question

of policy, whether European British-

subjects were to. be linble to be com-
mitted by Natives, when they were
not to be rendered liable’ to be tried
by Natives. It appeared to him that

the Clause under discussion ought to

be retained as it now stood, and he

had heard nothing to induce him to-

. vote in support of the Motion. .
The question being put, the Council
divided— .

Noes 6. o

Ayes 3.
Mr. Erskine. Sir Charles Jackson.
Mr. Sconce. hhg g:)lrbea.
- Bir TC. . Harington. .. .
__‘i‘;s g‘fr@ Frers Mr. Laing.g
Sir Robert Napier.
The Chairman.

So the motion to omit Section 20
was negatived.
. Sir BARTLE FRERE then moved

the omission of the words ¢ Covenanted

Servaut of Government or a European

British Subject,” and the substitution

of the words ¢ Justice of the Peace.” .
Tune CHAIRMAN said, the Ho~

norable Member. who had moved !
this amendmeunt had given no renson’

for the substitution of the words pro-
The Chairman
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posed, beyond what could be collected
from his speech on the previous ques-
tion. He (the Chairman) thought that
in legislation every thing ought to
be expressed in the clearest and sim-
plest terms and in just so many words
as were necessary to convey itsreal
meaning. He did not know if the
Honorable gentleman wished to restrict
the Clause 8o as to give the Govern-
ment o power of selecting those officers
who should be entrusted with the duty
of commitment. He could not suppose
that there were any servants of Go-
vernment, exercising the full powers
of a Magistrate, who ought not to Le
vested with the power of commitment.
But if the Honorable gentleman thought
that the words of the Section, as it
now stood, were too wide and ought
not to apply to any person unless he
were nlso o Justice of the Peace, he
(the Chairman) had no objection
to insert the words  having been ap-
pointed a Justice of the Peace” after
the words ¢ Covenanted Servant of
Government or a Europesn British
gubject.” But he objected to the
insertion of the words  Justice of the
Peace” merely to conceal what was
meant, or if it rendered reference to

‘another Act necessary to know what

was meant.

Sie BARTLE FRERE said, he
did not wish to occupy the time of the
Council by repeating the arguments he
had already used, but it appeared to
him that the words ¢ Covenanted Ser-

‘vant or European British subject”

meant something very different from a
“ Justice of the Peace.” . What he
statéd before was that we should abide
by the law as it now stood, and that
no person who was not a Justice of
the Peace should be able to hold a pre-
liminary enquiry. ‘L'hat was a differ-

‘| ent thing from saying that he must bea

Covenanted Servant of Government or a
European British subject. The Honor-
able ‘and learned Vice-President said,
*“let us use words which express what we
mean,” and it was because the definition
which it was proposed to substitute

for the words ‘¢ Justice of the Peace”

did not express what was meant, that
he (Sir Bartle Frere) objected to them.
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He (Sir Bartle Frere) wos himself
& Covenanted Servant of Govern-
ment, and he gloried in being one, and
he hoped he shounld never be ashamed

of being one. But that was quite a_

different thing from wishing to limit
the office of Justice of the Peace to
Covenanted Servants, and thus exclud-
ing o number of persons, who were
quite as good Englishmen in every
respect as ourselves, from exercising
the same power. He had said that he
was willing to remain where we were
at -present, but not to go backward.
This Section would restrict the present
functions of Justices of the Peace to
two classes ; one, the Covenanted class,
might any day cease to exist as a dis-
tinct body of the Government service,
and the other distinction, that of ¢ Eu-
ropean British subject,” would exclude
many men who now exercised the
office of Justice of the Peace, and
were every way worthy of it. He,
therefore, thought that the words ¢ Jus-
tice of the Peace” stated more correct-
ly and precisely what was meant or
wished to be said. As far as regards
safeguards, he did not think that any
one would be put into a Commission
of the Peace who was not worthy of
it; he must be selected by Govern-
ment, and then his name must be in-
serted in a Commission issued by the
Judges of the Supreme Court, and
this was o much greater safeguard
than mere selection by Govern-
ment.

Mze. FORBES asked the Honorable
Member (Sir Bartle Frere), with refer-
ence to what had fallen from him re-
garding the expediency of being able
to make use of the services as Justices
of the Peace of Foreign Europeans, or
Americans residing in tho interior, I
he was under the impression that a
Foreigner could be appointed a Justice
of the Peace? He understood the
Honorable and learned Vice-P.remdem
to say that no one, OWing sllegiance ‘3
a Foreign Potentate, could be appointes

a Justice of the Peace. In putting this

ion. however, he wished it to be un-
Sorstacd. . his intention to

derstood that it was
vote in support of the proposed amend-
ment.

[Arer 27, 1861.]
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Tne CHAIRMAN said, the words
of the Statute 2 & 3 Willam IV,
c. 117, were— ’

“ It shall and may be lawful for the Go-
vernor-General in Couucil of Fort William in
Bengal, the Governor in Council of Fort
St. Goorge, and the Governor in Council of
an.bay respectively, for the time heing, to
nomiuate and appoint, in the name of the
King’s Majesty, his heirs and sucoessors, any
persons resident within the territories aforo-
said, and not being the subject of amy Foreign
State”, §e.

Mz. FORBES said, then the ense
was as he had supposed, that & Fo-
reigner would not be able to be ap-
pointed a Justice of the Peace, and
consequently the amendment of the
Honorable Member would not secure
the object he had in view. Ifo (Mr.
Forbes), however, had no intention to
oppose the amendment, but should give
it his support.

Sk BARTLE FRERE said, his
object was not that a person who was
not a British subject should be ap.
pointed a Justice of the Peace. There
wereat the Cape Dutchmen by descent,
who were born in a British Colony,
Were you to exclude them ?

Sie CHARLES JACKSON said,
he did not quite understand the object
of the proposed amendment. As he
understood the law, Natives might be
appointed Justices of the Peace for the
Presidency towns, but in the Mofussil
no one could be a Justice of the Peace
who was not a Covenanted Servant of
the Government or 8 European British
subject. If the object was at some
future time to bring in an Act of Par-
liament extending that power to Na.
tives, so an Act might be brought in
to alter the terms of the Section as
they at present stood to effect the same
purpose. Not upderstanding tha ahject
of the amendment, he should certainly
vote against it.

Mg. LAING said, he would explnin
shortly why he should vote for the
amendment. He had voted against the
last Motion for the omission of the Sec-
tion, notwithstanding the able speech of
his Honorable Colleague opposite (Sir
Bartle Frere), not that he advocated the
policy of exclusiveness against Natives,
but because be thought‘tgn. as cases of
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the nature referred to in the Section
would occur principally in the Presi-
dency towns which werce alrendy pro-
vided for, the practicul issuc was, whe-

ther, for the sake of a few exceptional

cases, powers should be given to Native
Magistrates in the Mofussil, who could
not try Europeans, to commit them for
trial, and send them down possibly
1,000 miles to Calcutta. Ie was not
antisfied that such a power could be
safely given, and therefore he voted
with his Honorable Collengue opposite
(Sir Robert Napier) agnainst omitting
the Clause. But as the object would
be equally attained under the amend-
ment in & less invidious way, he should
support it.

Tae CHAIRMAN said, he. thonght
it would be safer to let the Section
stand as it was, because it really
expressed what was meant. If the
amendment were carried, it would be
very easy for a Member of Parliament
to propose the introduction of a Bill
nuthorizing the appointment of Natives

.28 Justices of the Peace in the Mo-

—

fussil, and thus by a side-wind do
what we were endeavoring to prevent.
Such a proceeding would attract less
notice than if leave were asked to
bring in a Bill authorizing Natives to
commit European British subjects for
trinl. It was because one class of
twords ettracted attention, and another
did not, that he preferred to use words
which "would be fully understood
and which expressed their own meaning.

Siz BARTLE FRERE said, with
regard to what had fallen from the
Honorable Member for Madrag, the
words *Covenanted Servant of Go-
vernment or a European British sub-
Jject” were restrictive. As he had said
before, the words ‘ European British
subject’’ would exclude any one born
in a British Colony, in the Mauritius,
for instance, or at the Cape or Austra-
lia, or in Canada, of French or German
or Dutch parentage of pure European
blood, and for three generations, per-
‘haps, British subjects, but African or
Australian or American British sub-
Jjects, and not European British sub-
J:cts. He had known of gentlemen
in the service of Government, who

M. Laing
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were in that position, who were now
Justices of the Peace, but who would

‘not be able to act if the office were

limited as was proposed. ,
. The question being put, the Council
divided :—

Ayes 6. Noes 3.
Mr, Erskine, Sir Charles Jackson.
Mr. Sconce. Sir Robert Napier.
Mr. Forbes. The Chairman.
Mr. Harington.
Mr. Laing.

SirBartle Frere.

So the Motion was carried, and after
some further amendments, the Section
was passed as follows :—

¢ No person who is not a Justice of the Peace
shall commit or hold to bail any European
British Subject to take his trial before &
Supreme Court of Judicature.”

Section 21 (which provided the pro-
cedure to be observed when a Euro-
pean British subject was charged
with an offence triable by & Supreme
Court) was passed after a corresponding
amendment. ‘

Section 22 provided as follows :—

“ When a European British subject has been
arrested under a warrant, issued under the last
preceding Section, by a Magistrate not being a
Covenanted Scrvant or & European British
subject, such Magistrate, if he considers that
there is sufficient ground for proceeding, shall
forthwith forward the person arrested to a
Magistrate authorized to hold the preliminary
enquiry, and to commit or hold to bail.such
person for trial before the Supreme Court, or
if the offence with which such person is
charged is bailable, shall, if sufficient bail be
tendered, admit him to bail for his appearance
before such Magistrate.”

Tue CHAIRMAN moved the omis-
sion of the above Section, and the sub-
stitution of the following :—

“ When a European British subject has been
arrested under a warrant, issued under the last
greceding Section, by a Magistrate not being a

ustice of the Peacs, if such Magistzate con-
siders that there is sufficient ground for pro-
cceding, he shall forthwith forward the person
arrested to a Justice of the Peace, or if the
offence with which such person is charged is
hailable, shall, if sufficient bail be tendered,
odisit him to bail for his appearance before
such Justice of the Peace. When the person
accused is brought or appears before a Justice
of the Peace under this Section, such Justice
of the Peace shall himself hold a preliminary
cnt{)uiry into the casc before he commits or holds
to bail such person for trial before the Supreme
Court of Judicature.” ‘
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Agreed to,

Section 23 (relating to the arrest of
Europeans not being DBritish subjects
or of Americans) was omitted, on the
Motion of Sir Bartle Frere.

Section 24 was passed as it stood,

The Council resumed its sitting.

ROHILCUND DIVISION.

Mr. HARINGTON postponed the
Order of the Day for the adjourned
Committee of the whole Council on
the Bill * to remove cortain tracts of
country in the Rohilecund Division
from the jurisdiction of the tribunals
established under the general Regula-
tions and Acts.”

STAGE CARRIAGES : PORT-DUES

(CONCAN).

Mgzr. HARINGTON postponed the
Orders of the Day for a Committee of
the whole Council on the Bill “ for
licensing and regulating Stage Carri-
nges,” and on the Bill « for the levy of
Port-Dues in the Ports of the Concan.”

CATTLE TRESPASS.

Mz. SCONCE moved that the Bill
« to amend Act III of 1857 (relating
to trespnsses by Cattle)” be referred to
a Select Committee consisting of Mr.
Harington, Mr. Forbes, Mr. Erskme,
and Sir Charles Jackson, with an
instruction to report within one month.

Agreed to.
SMALL CAUSE COURTS.

Mz. HARINGTON postponed the
Motion (which stood in the Orders of
“thé Day) for the adoption of the preli-
minary Report of the Select Comnmit-
tee on the Bill “ to amend Act XL
of 1860 (for the establishment of
Courts of Small Causes beyond the
local limits of the jurisdiction of the Su-
preme Courts of Judicature established
b): Royal Charter),” and for the suspen-
sion of the Standing Orders, in order
that the Bill may be passcd through

its subsequent stages.
BREACII OF CONTRACT.

» ' i le
‘¥r. LAING moved that Sir Bart
Frere be substituted for Mr. Beudon
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in the Select Committee on the Bill
to provide for the punishment of
breach of contract for the cultivation,
production, gathering, provision, me-
nufa.cture, carriage, and delivery of
Agricultural produce.”
Agreed to.

MUNICIPAT, ASSESSMENT
(RANGOON, &c.).

Mr. FORBES moved that Sir
Bartle Frere be substitutod for Mr.
Beadon in the Sclect Committce on the
Bill “ for cxtending certain provisions
of Acts XIV and' XXV of 1856 to tho
town and suburbs of Rangoon, and to
the towns of Moulmein, Tavoy, and
Mergui, and for appointing Municipal
Commissioners and for levying ratos
and Tnxes in the said towns.”

Agreed to.

REPEAL OF REGULATIONS
AND ACTS.

Mrn. HARINGTON moved that Sir
Bartle Frere bo requested to take the
Bill «“ to repeal certain Regulations
and Acts relating to the Procedure of
the Courts of Civil Judicature not es-

 tablished by Royal Charter’” to the

Governor-General for his assent.
Agreed to.

COURTS OF REQUESTS (STRAITS
SETTLEMENTS.)

Mr. FORBES gave notice that he
would, on Saturday the 4th May, move
the first reading of a Bill to extend
the jurisdiction of the Courts of Re-

uests in the Scttlement of Prince of
VWales Island, Singapore, and Malacca.

LIMITATION OF SUITS,

Tueg VICE-PRESIDENT said, he
mentioned when the Petition of the
Trodes' Association was presented this
morning, that he would move to bring
in a Bill to postpone the operation of
Act XIV of 1859, That was an Act
for the limitation of suits, and would
come into forco in & few days. The
Petitioners represented that it had ouly
recently come to their knowledge that
the law in question .would serivusly
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affect their rights, and they referred to
tho Section which reduced the period
of limitation for instituting suits in
respect of shop Bills from six to three
years. Now the Act certainly would
dffect their rights, forassmuch as by
the old law they would have had twelve
years in the Mofussil and six years
within the local limits of the jurisdic-
tion of the Supreme Court, so that, if
three years should have elapsed on the
5th May next, they would absolutely
be barred of their rights, while accord-
ing to the old law, they would have
had three years longer in the Presi-
dency towns, and nine years longer in
the mofussil. Therefore, although the
Act had been duly published in the
Guazette, yet as the Petitioners were not
aware of it, they would be barred of their
rights, if they did not sue at once in the
next few days.

For these reasons he proposed to
suspend the operation of the Act for a

* few months, 80 as to give the Peti-
¢ tionmers, and other parties, who might
! have to offer any serioys objections to
; the Act, the opportunity of stating their
', objectiops before the Actcameinto force.
" He thought that it would be rather a
difficult matter, after the Act had
‘ como into operation, to place parties
_in a right position. Rights would bave
been acquired, suits decided, and § sub-
sequent Act might not remedy the evil.
He therefore thought it safer to
suspend the operation of the Act before

it took effect, ‘

- He deemed it proper to mention that
there had been no haste in passing Act
XIV of 1859. The Bill was read a

- ~-first time om.the Tth July 1855, and &
second time on the 28th of the same
month. It was bronght in by Sir
James Colvile, and many of its Clauses
were token from a Bill on the same

= pubject drawn by the Indian Law
Commissioneys. The Bill was pub-
lished in the Geozette . on the 1st
August 1855, and nothing iwas done
with respect to it until January 1859,
when, after having passed through a
Committee of the whole Council, it
-was repubMshed for two months,
and the Bill was finally pnssed
on the 30th April of that year. Thus

The Fice-President
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every possible opportunity was given
to the public to make known their ob-
jections to the Bill as originally brought
in, and to the Bill as amended in Com-
mittee. He believed that only one
Petition -had been presented against
the Bill, and that did not proceed from
the present Petitioners. Still he did
not think it right to allow a Bill of
this kind to come into operation when
it appeared that some of the parties, to
whonm it applied, were not aware, until
recently, that they +would Le affected
by it. Ile would propose to suspend
the whole law till 1st January 1862,
but if any Honorable Member could
show any good reason, he (the Vice-
President) had no objection to confine
the Bill to the Clause of which the
the Petitioners complained.

With these remarks he begged to
move that the Standing Orders be sus-
pended, to enable him to introduce and
proceed with a Bill “to amend Act
XTIV of 1859 (to provide for the limita-
tion of suits).”

Sir BARTLE FRERE seconded
the Motion. - ’

Mr. HARINGTON moved that the
Petition of the Calcutta Trade Asso-
ciation be read.

The Petition having been read—

Mr. HARINGTON said, he had
very scrious doubts whether this Bill
ought to be allowed to pass. He had sup-
posed that the Petitioners, whose Peti-
tion had just been read, objected to the
time at which the new law of limita-
tion was appointed to come into opera-
tion, and that they prayed for an exten-

_sion of that time, but he found that such

was not the cise. “What the Petition-
ers complained of, was the law itself]
or rather one Section of it, which they
thought would injuriously affect- their
interests, and they asked for a modi-
fication of that Section. The Peti-
tioners declared that they had only
recently become aware of the ‘exist-
ence of this particular Section ; but

““recently” was a very indefinite pe-

riod, and the Petitioners had clearly
had ample time to make themselves
acquainted with the provisions of the
Act now proposed to be amended, and
of stating their objections to any part
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of those provisions before tl

became law. ‘The Petitioners e?xjo‘;:;
peculiar advantages for makine them-
sclves acquainted with the laws pro-
posed in_this Council, residing as the
did within a few hundred pncgs of th)é
Council Chamber, and it was their
own fault if they failed to nvail them-
selves of the advantages which they
possessed in this respect. The Bili
in which the new law of limitntiox;
was contained, after being settled in
a Committee of the whole Council, was
ordered to be re-published for two
months. The object of the re-publi-
cation was to give the public at Jaree
an opportunity of knowing low the
Bill had been settled, and of stating
objections to any of its Provisions ;
but this period had been allowed to
pass  without any objectiong being
made by the Petitioners, Nearly two
years had elapsed since the Bill be-
came law, during all which time the
Petitioners had remained silent ; but
vow that the period had nearly
arrived for the Act taking effect, they
camo forward and asked the Council
to modify a most important Section.
It was obvious that there was not
time for any Bill that might now be
passed to reach many parts of the
country before the date on which Act
XIV of 1859 would come into operation.
In those places the law would be
acted upon from that date, and if its
operation were suddenly suspended at
this late period, he thought that great
confusion would ensue, and that much
injustice might be done. He had
reason to know that the Vakeels of
the Mofussil Courts, and the ‘people
generally were well acquainted with
the provisions of the new law of limi-
tation, and ware aware of the fact that
the law would come into operation in
the course of a few days. No represen-
tations against the law had come up
from Madras or Bombay or from any
other quarter, and he must say be did
not think that they would be justified
in suspending the law merely on the
representations contained in the Peti-
tion which had only to-day been pre-
sented to them. For his own part, he
was not prepared to alter the perticular
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Scction complained of by the Poti-
tioners,

Mz, LAING &nid, ho thought that
the course proposed by the Honorablo
and learncd Vice-President was the
right one. He did not think that a
ln_\v of this nnture should be amended
without the fullost consideration, and
the course proposed would admit of
this being doune.

Mr. SCONCE said that Act XIV
of 1859 would not take cffcct until
Sunday next, and the Council might
postpone the pnssing of the proposcd
Bill till next Saturday, reading the
Bill ouly a first time to-day.

Sir BARTLE FRERE said, he
thought the Bill did not touch the prin.
ciple of the law, but merely suspended
its coming into operation for a fow
months. The same thing wns lately
done with regard to the Penal Code,
When an important law was not
generally known, it was only right
to allow time to let it be generally
known, particularly when a large class
came forward and said, as the pre-
sent Petitioners had done, that it
had only recently come to their know-
ledge that the law of limitation would
seriously affoct their rights. He
thought there was no doubt that many
persons, not only those gentlemen who
had signed this Petition, but several
Merchants aleo, were not till lately
aware of the law being about to take
effect.

Mz, FORBES said, he did not think
that the postponement of the Peonal
Code was a case in point. The Penal
Code would not, when it was postpon.
ed, have been law until the lst of
May, whereas this law had been in
force for two years. He thought this
cese would establish & very inconve-
nient precedent. If we postponed a
Civil law, because its provisions were
not generally kuown, we might next
be called on to postpone a Crimninal
law, It was well known that the
Pennl Code created many pew crimes,
aud if, on its coming into operation in
January next, a criminal at the bar
of the Supreme Court were to plead
ignorauce of the law in bar of convic-
tion, be doubted very much if the
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learned Judges of that Court would
admit the plcu ns valid,

Tur VICE-PRESIDENT said, he
did not quite follow the argument of
the Honorable Member for Madras.
If a man committed a crimo, of coursc
ignorance of the law was no plen.
But this Act provided that all suits
commenced before the 5th of May next,
would not full within the operation of
the law, but be governed by the periods
of limitation heretofore in force. If
the Petitioners were ‘obliged to com-
 mence suits at once and take out writs,
there might Le a great deal of incon-
venience oceasioned, and, as regarded
the Mofussil, even that course mlrrht
be 1mpossxb1e. Now what injury
would there be done to the other par-
ties if this Bill were to pass. The
only injury was that they would
not have the benefit of a Statute
of limitation. That was not n reme-
dy availed of by any man of honor,
unless his receipts were destroyed,
and he did not think that the Council
would injure any one by now delaying
this: Act, and continuing the present
law till January 1862. If the consi-
deration of the Bill were postponed till
Saturday next, there would not e time
to give notice of the snspension of the
Act to oll parties ; and therefore if the
Act was to be suspended, it ought to
be suspended at once. It must be
-observed that the present Bill was not
o law for altering the law of contract
between the parties. It merely pro-
posed to declave what should be the
lex fori, by providing that the Courts
should not take cognizance of clnims
brought after a certain time.

The Motion for the suspension of
the Standing Orders was then put and
carried.

Tur VICE-PRESIDENT moved
that the Bill be rend o first time.

The Bill was read a first time.

Tre VICE-PRESIDENT inoved
(tho Standing Qrders having been al-
ready suspended) that the Council re-
solve itself mto ¢ Committee ou the
Bill.

Agreed to.

The Scction boing read by
Chairman—

the
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Mr. HARINGTON moved that the
operation of the Bill Le restricted to
suits of the nature of thoso referred to
in the Petition of tho Calcutta Trade
Association. The Section in which
mention was made of these suits, was
the only Secection of the Act, of which
the Petitioners complained. No objec-
tion had been taken to any other part
of the Act, and he could not see why
the operation of the whole Act should
be suspended for several mouths, sim-
ply because the Petitioners objected to
n single Section of it. If, therefore,
there was to be any legislation at all
at this time, he thought it should be
confined to the part of the Act to
which exception had been taken, and
that it should not go further. Had
the Petitioners complained that they
had overlooked the particular Section
of the Act which obliged them, with-
in a certain period, to institute all
cluims, which would be affected by the
provisions of the Act, otherwise they
would be barred by the new Statute of
limitation, and that in consequence of
this over slrrht a large number of claims
remained umnstltuted for the institu-
tion of which, within the prescribed pe-
riod, there was not now sufficient time, he
mwht have felt more disposed to listen
to them, but this was not their case. The
Petitioners complained of the law itself.

"With regard to the particular Section

ohjccted to by the Petitioners, he would
only say that it was not introduced by
him, though he quite agreced in it. He
believed he was right in stating that
one of the beneficial effects which were
expected to result from the introduc-
tion of this Section wns thatdd would
put a stop to the very large credits
given by the tradesmen in the Presi-
deucy towns, whereby so mauy young
men were led into exlravagunce wud
ruined.

"Mr. LAING said, he thought thag,
‘as regards the particular Clause com-
plnnwd of by the Petitioners, there
could he no doubt as to the propriety
of passing this Bill. e rather agreed
with thew that the period of three
yenrs was too short a limitation for the
limitation of trade debts. The peviod
in Eangland was six ycars, and he
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thought that the same term should
prevail in this country. Therefore,
though he was quite willing to pass
the Bill as regards that particular
Section, he was not prepared at pre-
sent to agree to the suspension of the
whole law, for there were many points
in it which required careful consider-
ation, and he would wish that the
Bill should stand over till the next
Meeting of the Council.

After some further discussion, the
consideration of the Bill wnas post-
poned. "

The Council adjourned till Tuesdny
the 30th instant at 5 o'clock in the
afternoon.

- Tuesday Evening, April 30, 1861.
PresenT :

Hon’ble Sir Barnes Peacock, Vice-President,
in the Chair.

The Hon’ble Sir H. B. | A. Sconce, ls‘.!qF.J
E. Frere, C.J. Erskit:’e, Qe

The Hon’ble 8. Laing, an )
H. B. Harington, Esq., | The Hon'ble Sir C.
H. Forbes, Esq., R. M. Jackson,

REPEAL OF REGULATIONS AND
ACTS.

Tar VICE-PRESIDENT read a
Message informing the Legislative
Council that the Right Honorable
the Governor-General had given his
assent to the Bill “to repeal certain
Regulations and Acts reluting to the
Procedure of the Courts of Civil
Judicature not established by Royal
Charter.”

LIMITATION OF SUITS.

Tae CLERK presented a Petition
from the Landholders Ia:;d Comn}erc;‘x::
Association of British Indin, praying
an amendment of Act XIV of l§59 (to
provide for the limitation of .Bult!).'

Also a Petition from certain native
inhabitants x'esidingf in the s:xbul;!::c::'
Calcut raying for a postpon
of the :?ell')atign of the above Act.

Tre VICE-PRESIDENT said that,
as these Petitions related to the Bill
which was about to come before the
Council to-night, be begged to mm
that the Clerk be requested to r
them at length,
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The Motion was carried, and the
Petitions read accordingly.

The Order of the day being then read
for the adjourned Committee of the
whole Council on the Bill “ to amend
Act XIV of 1859 (to provide for the li-
mitation of suits),” the Council resolved
itself into a Committee for the further
consideration of the Bill.

Mr. HARINGTON said that he
had employed the short time which
had elapsed since the adjourument, on
Saturday last, of the further consider-
ation of this Bill, until to-day, in
looking into the papers connected with
the passing of Act XIV of 1859,
which this Bill had been brought
in to nmend by suspending the opera-
tion of that Act from the §th May next
until the 1st January 1862, and the
result had been to confirm the doubts
previously entertained by him as to
the sufficiency of the ground shown
for the proposed suspeasion of the law,
certainly to the extent to which this
Bill went. But before procesding fur-
ther, he felt that it was due to the
Calcutta Trades' Association, on whose
Potition they were now acting, that
he should at once call attention to the
fact that the Petitioners in their Peti-
tion had not asked that the operation
of any part of Act XIV of 1859, much
less that the operation of the entire
Act should be postponed by the sus-
pension of the Standing Ovders, aud by
the passing of a temporary law pend-
ing future legislation. The Petition-
ers merely took exception to a single
provision contained in Act X1V of 1839,
and they asked the Council, in pro
aud respectful language, to smend that
provision. This was all that the
Petitioners prayed for. Their per-
fect right to come up to the Coun-
¢cil with such a prayer did not ad-
mit of 8 moment’s doubt. The Pati-
tioners considered themselves aggrieved
by a law passed by this Couucil, and
using, as. had already bocn observed,
proper and respectful language, they
asked the Council to remove what
they, the Petitioners, regarded as s

rievance by amending the law,

othing could be more reasonable or
proper in itself than this. Petitions of a
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