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CIVIL COURTS. 

MR. HARINGTON moved that a 
communioo.tion received by him from 
the Government of the North-Western 
Provinces, be laid upon the table and 
referred to thw;elect Committee on 
the Bill "to c. itute Courts of Civil 
Judicature." ~.s-h . 

Agreed to. NJe.. . 

CATTLE TRESPASS. 

MR. HARING TON moved that 
Sir Bartle Frere be requested to 
take the Bill "to amend Act III 
of 1857 (relating to trespasses by 
cattle)" to the Governor-General for 
his assent. 

Agreed to. 
The Council adjourned. 

Saturday, August 24, 1861. 

PRESENT: 

The Hon'hle Sir Henry Bartle Edward Frere, 
Senior Member of the Council of the Go-
vernor-General, presiding. 

Hon'ble Major-General Hon'ble Sir C. R. M. 
Sir R. Napier, Jaekson, 

H. B. Harington, Esq., and 
H. Forbes, Esq., W. S. Seton-Karr, Esq. 
C. J. Erskine, Esq., 

CATTLE TRESPASS. 

THE PRESIDENT read a message 
informing the Legislative Council that 
the Governor-General had assented to 
the Bill "to amend Act III of 1857 
(relating to trespasses by cattle)." 

REGISTRATION OF NIJ·JOTE AND 
KIIAldAR LANDS, &0. 

THE CLERK reported to the Council 
that he had received a communication 
from the Government of Bengal to the 
address of Mr. Seton-Karr regarding 
the proposed scheme for the registra-
tion of Nij-jote and other Ryotty te-
nures. 

MR. SETON-KARRmoved that the 
communication be printed. 

Agreed to. 

FINES FOR RIOTS. 

THE ~LERK also reported that he 
had receIved two communications from 
the Government of Bengal regarding 
the enactment of a law for fining com-
munit~es for offences the perpretatol's 
of whIch could not be discovered. 

MR. SETON-KARR moved that 
the communication be printed. 

Agreed to. 

COURTS OF REQUESTS (STRAITS'SET-
TLEMENT). 

MR. FORBES presented the Report 
of the Select Committee on the Bill U to 
enlarge the jurisdiction of the Court. 
of Requests in the Settlement of Prince 
of Wales' Island, Singapore, and Ma-
lacca. " 

MALACCA LANDS. 

MR. HARINGTON presented the 
Report of the Select Committee on the 
Bill " to regulate the occupation of land 
in the Settlement of Malacca." 

PORT BLAIR. 

MR. HARING TON presented the 
Report of the Select Committee on the 
Bill " to regQlate the administration of 
affairs in Port Blair." 

PUBLIC CONVEYANCES. 

Mil. HARINGTON presented the 
Report of the Select Committee on the 
Bill "for regulating public convey-
ances in the towns of Calcutta, Ma-
dras, and Bombay, and the several-
stations of the Settlement of Prince of 
Wales' Island, Singapore, and Malacca." 

REPEAL OF REGULATIONS AND ACTS 
(CRIMINAL LAW AND PROCEDURE.)-

MR. HARINGTON moved the first 
reading of a Bill "to repeal certain 
RegUlations and Acta relating to Cri-
minal Law and Procedure." He said 
that the objeot of this Bill was to repeal 
and to remove from the Statute Book 
all the Regulations and Aeta· of the 
three Presidencies which would be 
virtUAlly superseded and rescinded from 
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t.he date on which the Indian Penal· with which these services are rendered. 
Code and the Code of Criniinal Proce- The system was as follows. The law 
dure'would come into operation, that required the zemindar to maintain and 
was, he hoped, from the 1st January, pay a. certain number of dawk runnel's 
1862; The Bill had been framed upon to carry the letters and wallets, but 
the rhodel of the Bill which was the law did not allow the Magistrate 
brought in by him in the year 1859 to interfere with the~intment, re-
for the repeal of the Regulations moval, or payment of . ages of these 
and Acts which were superseded by men. It merely expose the zemindar, 
the Code of Civil Procedure contained for neglect of duty, to a fine of 100 

~i'n Act VIII of that year. The Bill Rupees, or, in default of payment, to 
consisted merely of a Preamble and nn one month's imprisonment in the civil 
'enacting Clause. The Regulations and jail. Thus, when great delay and un-
Acts to be repealed had been entered in certainty were experienced in the de-
u Schedule with appropriate columns livery of lettel's, the course was, 
which was annexed to the Bill. The for the Magistrate to refer to the agent 
portion of the Schedule which related of the zemindar, who referred to his to Madras had been prepared by the employer, who, in his turn, after a good 
HonoraLle Member for that Presidency, deal of correspondence, paid up the 
aUf I the Honorable Member for Bombay waees of the peons, who at last con-
had prepared tue portion relating to sented to perform their duty with some 
the Presidency which he represented. regularity. Matters would then go on 
The number of Regulations and Acts for some time on an. improved footing, 
to be repealed wholly or in part, ex- till the effect of the remonstrance wore 
ceeded two hundred. This would off, and the delay was' again felt quite 

, show the Council the extent of the con- as severely as before. ' 
solidation and codification of the Cri- However to obviate these difflcuI-
minal laws of the three Presidencies I ties certai~ arrSIlD'ements had been 
which had. been effected by the two I ado~ted by some e~ergetic and judici-
COd. es mentlOned at the commencement I ous Magistrates, who had induced 
of these remurks. the zemindars to commute theil' 

The Bill was read a first time. liability of service, for a lump sum to 
be made over to the Magistrate, and 

ZEMINDARY DAWKS (BENGAL.) the Magistrate then appointed the 
runnel'S, paid their wages, and exercised 

MR. SETON-KARR moved the a close supervision over them in the 
first reading of a Bill "t~ improve performance of their duties. These 
the system of zemindary dawks in the arrangements had been attended with 
Provinces subject to the Government great success in the district of Tirhoot, 
of Bengal.~' He sn.id-Sir, I hope not in that of N udden, and in that ofBurd-
to occupy the time of the Council very wan. In the last named district, 
long in explaining the provisions of Mr. H. B. Lawford, when Magistrate, 
this Bill. The Council are, no doubt, had so ably managed matters, that he 
~wa.r~ that by a~ ol~ ~aw of 1793 the reduced the number of runners, paid or 
hablhty 0\ mruntammg these .dawks supposed to be paid at the rate of 3 
was first lmposed on the :l.6UllUdu .. I't!. I Rupees a month,from one hundred and 
The law was am~nded by. Reg~lation forty two, to fifty-four, paying them 
XX of 1817, whIch prondes, m the n.t the increased rate of 4 Rupees a 
full~st and. cleares~ manner, fO.r the month and conveying the dawk by 
VW'10UI:I dutles wh~ch t~e ~emmdat's their mea.ns with far greater certainty 
are .cxpecte~ to perform ID md of the and speed. Now, there is no reason 
Police, and ~n the t~ausport of the post whatever why this plan, tried and found 
between P~hce StatlOns and the offices to answer in three districts, should not, 
of the ~ag\Btl'l\tes. But very frequent by law, be extended to the whole of 
compl~\nt,s have . ~eell made by the Bengal instead. of being left dependent 
ex;ecutlve &uthol'ltlt~s, of the nt'gligence on chance or caprice, 01' On the greater 

Mr. Harington 
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or less tact and good manalPement of 
iadividual Magistrates. 0 

The object, then, of the present 
Bill is to compel all zemindBrs to 

,commute their liability of service 
for a money payment. The Magistrate 
of each district or other officer ap-
pointed by Go~ernment, will be em-
powered to fix n lump sum as thA est.i.-
mated expense for conveying all the 
thannah dawks to and fro in his dis-
trict, and he will then apportion the 
amount to be paid, rateably, by each 
zemindar or farmer of llloIld. To this 
end he will be enabled to appoint a 
Committee composed of expel'ienced 
officials and of landholders, who shall 
determine the quotas to be contributed 
by each landholder in proportion to bis 
Sudder Jumma. 

Another principle of the new Bill is 
that the liability, which has been bitber-
to common to those zemindars only 
through whose estates the thanuah 
dawk might run, should be extended 
to all zemindars paying revenue 
to Government, or to farmers of land. 
wllethel' the line rUll through their 
estates or not. It is tl'Oe tbat Regula-
tion x...~ of 1817 does not, in words, 
confine the liability to the form~r class, 
hut this has beeu the result lD pro.c-
tice ;. and this it is noW proposed to 
alter. 

Before the Bill had been framed, 
the Lieutenant-GoverIlor had consulted 
that well-known body, the British In-
dian .Association, as one interested in 
the subject, and I am glad to sa>: tl1o.t 
its members recognize the expedIency 
of the change and do not wi!h~old 
their co-operation. The ASSOClatlOn, 
however seems haunted by some dread, 
lest the' proposed law should, in any 
way infringe the terms of the Perpetu~ 
Setclement, by pruv iding for th~ reah-
zation of dues under the law In the 
same way as dues on IIoCcount of reve-
nue. I can assure you, Sir, that I 
should be the last person to introduce, 
or even to countenance, any pro-
posal which would have the e!"e~t of 
endangering or vitiating the prlnclplea 
of that great and statesman-like me&-
sure, to which is owiug so much of t~e 
agl'icultural resources, the commercial 

wealth, and the social prosperity, that 
distinguish this part nr India from so 
many other parts. And I have accord-
ingly taken care to provide that money 
due, 01' fines imposed, under this enact-
ment, shall be realized by distraint and 
sale, 01' in default of assets, pay-
ment shall be comm utable to one 
month's imprisonment in the civil jail. 

I believe, too, that when the run-
ners shall be appointed, paid, and re-
moved by the Magistrates, the Go-
vernment have it in contemplation to 
make applicable to these zemindary 
dawks, some of the stringent provi-
sions of the Postal Act, XVII of 1854, 
Sections 50 to 56. As the supervi-
sion over tbe runners will become close 
and systematic, it will be necessary 
to vest the Magistrates with power to 
punish cases of gross negligence and 
misconduct, instances of which may be 
brought to their notice. But this will 
be a question for the consideration of 
the Executive Government in com-
munication with the Governor-Gene-
ral in Council, who has the power to 
extend the Law of 1854 from the 
public dawks to any other class ot 
dawks. 

It is not intended that the new 
law shall apply to the province of 
Arro.can, 01' to that of Assam, with 
the exception of the district of Gowal-
pal'o, which is settled in perpetuity, 
aud which may, therefore, be trested 
like any other distl'ict in the Regula-
tion Provinces. With these views, Sir, 
I have the honol' to move the drst 
reading of this Bill. I believe .that it 
will diminish the expense of these 
dawks and increase their efficiency; 
that it will obviate the anomaly of 
Magistrates being unable to punish the 
dawk runners for negligence in a ser-
"icc "'hich is intimstt-Jy eonnAet.N'1 wit.h 
the early communication of intelligence 
and with the detection of crime; that 
it will render light the incidence of 
taxation on all the zemindars of the 
districts, while it willaave them tram 
constant annoyance and vexation, and 
that it will at ~t place the whole 
postal ayatem on a BOund and aatiafac-
tory footing. 

The Bill wu read • first time. 
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. LIMITATION OF SUITS. 

SIR CHARLES JACKSON (in the 
absence of the Chief Justice) post-
poned the Motion which stood in the 
Ol'de1"8 of the Day for the second read-
ing of the Bill "to amend Act XIV 
of 1859 (to provide for the limitation 
of suits)." 

CRIMINAL PROCEDURE. 

The Order of the Day being read for 
the third reading of the Bill "for 
simplifying the Procedure of' the Courts 
of' Criminal J udicatul'e not established 
by Royal Charter" - . 

MR. HARINGTON moved that the 
Bill be re-committed to a Committee 
of the whole Council for the purpose 
of considering certain proposed amend-
ments therein. 

Agreed to. 
MR. HARINGTON moved the in-

troduction after Section 31 of the 
followiog Section taken from the exist-
·ing law which was proposed to be in-
cluded in the general Repeal Bill, but 
the provisions of whicl1 it wo.s consi-
dered desirable to continue in force :-

"Whenever any person is charged with 
being a thug, or with murder as a thug, or 
with dacoity with or without murder, or with 
having belonged to a gang of dacoits, or with 
having belonged to auy wandering or other 
gang of thieves associated for the purpose of 
habitually committing theft or robbery and 
not being a gang of thugs or dacoits, the 
offence may be enquired into in any district in 
which the accused penon is, by any Magistrate 
Competent to commit to a Court of Session, and 
the accused person may be committed to the 
Court of Session to which such Magistrate is 
lubordinate." 

Agreed to. 
Section 41 provided o.s follows :-

" Nothir.~ in this Chapter shall interfere with 
the jurisdicLion given by 53 George nI Co 155, 
B. 105." 

MR. HARINGTON moved the ad-
dition of the followillg words to the 
above Section :-

" or Aet VII of 1853 (to extend the jurisdio-
tion of Magistrates under the 53 George III 
c. 15:1, II. 105, in Ca&eII of l181&ult, forcible en-

tries and other iqjllries accompanied by force 
not being felonies)." 

Agreed to. 
SIR CHARLES JACKSON Baid 

that, to make the Section c~nsiBtent 
with the decision already come to by 
the Council, he would move the addi-
tion of the following proviso after the 
above:- . 

" Provided that the jurisdiction given by the 
said Statute and the said Act shall be exercised: 
only by a Justice of the Peace." 

The Motion was carried, and the 
Section as amended then passed. 

A verbnl amendment was made in 
Section 43, on the Motion of Mr. 
Forbes. 

MR. HARINGTON moved the 
introduction of the following new Sec-
tiOll after Section 4'1 :-

.. When auy person shall be sentenced to 
imprisonment, it shall be lawful for the local 
Government to order the removal of such per-
son duriug the period prescribed for his iinpri-
Bonment from the jail or place in which he is 
confilled to any other jailor place of imprison-
ment within the jurisdictiou of· the same local 
Govel'llment." 

He sa.id that this also W.1lS a provi-
sion of the existing law. It was a 
very proper provision and it was desir-
able· that it should find a place in the 
present Bill. It. was included in the 
list of laws proposed to be repealed by 
the Bill brought in by him to-day. 

Agreed to. 
Section 7I provided as follows :-

"A Magistrate may, (notwithstanding such 
summons,) either before the appearance of the 
accused person as required by snch summons, 
or after default made by him 80 to appear, issue 
a warrant of arrest against such person ira all 
calle_ in ..,hi"h 1If! 1IIiglat BO have dunll llad 710 
Buch '111111110118 be", ilBlUld." 

MR. FORBES moved the omission 
f the words in italics at the end of 
he Section. 

The Motion was carried, and the 
Section as amended then passed. 

Section 100 provided as follows:...,.. 

" It shall be the duty of every Police OfBeer 
pre\'etlt, and he may in~ for tile pur-
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pose er~ting'Lthe COJIImU8ion or aoy 
oft'ence sjieCifiea1!rCOl.umn 8 of the Schedule 
annexed to this Act as an offence for whiel, 
Poliet Ol/icer, may a,.,t,t without IDtJmJnt" 

r'" -. 

al!y to justify' such interference. He 
might add that the Section of the Ge-
neral ~o1ice Bill la.tely passed, which 
prescribed the dutIes of the Police, 

MR. FORBES said that, in looking expreBBly declared that among other 
over the Schedule, he found th&.t things they were "to prevent the '" 
among the offences for which a Polic~ co~mission of o1fences and public II 

.. Officer could not arrest without war- nUIsances." 
K rant, there were many of great public MR. HARINGTON said, no doubt 
I) importance, as, for instance, the removal ~he alteration proposed WIlS large, and 

?f a lan~mark, poisoning cattle, rescu- It would greatly increase the powers 
109 a. prisoner of State, going intoxi- of the Police, but it was difficult to 
~ated into any place of public resort, make it of a more restrictive character •. 
&c. Suppose themail steamer were without shutting out cases in which Ii 
coming up the river, and a person tried immediate intel'ference on tbe pal't of It 
to remove the buoy on the" James aud the Police was obviously neceBB81'y. 
Mary's Shoal" in the view of a police- The Honorable Member for Madras 
man; the policeman could not prevent lll\d mentioned several clllles in point. 
him from committing the offence, be-I If the amendment of the Honorable 
cause, under this Section, it was 'One Member for Madras were l'Clopted, he 
for which he could not arrest without (Mr. Harington) should propose an 
warrant. The policeman must let the amendment in Section 102 which, he 
offence be' committed, and then pro- thought, would to some effect remove 
ceed to obtain a warrnnt for the appre- the objections taken to the amendment 
hension ot the offender. He (Mr. they were now considering. 
Forbes) thought that so great a public Ma. ERSKINE said, he thougbt j 
evil ought to be prevented, and not only it was an erroneous reading of this 
pnnished. when committed. He (Mr. Section to suppose that it prevented all 
Forbes) should therefore move the interposi,tion by the Police, 
omission of the words in italics at the Ma. FORBES said, it was enacted 
end of the Section. in Section 103 that the Police might 

MB. ERSKINE said, he did not interfere to prevent any injury at-
think it would be safe to go to the tempted to be committed in his view 
full length proposed by the Honorable to any public building, work of art, 
Member for Madras. One of the rna- road, bridge, tank, or water channel ; 
terial objects which the Select Com- aud it was quite as essential that they 
mittee, in preparing this Chapter, pro- should interfere in the protection of 
posed to itself, was to prevent Police landmarks. , 
Officers from interfering in petty cases. Ma. ERSKINE saId tha.t he had 
That was also a point strongly insisted noted the omission of all allu.ion to 
upon by the Police Commissioners. public landmarks and had intended to 
He should be SDrry therefore, if the refer to it in connection with Section 
amendment of the Honol'able Member 103. But he did not think that the 't. for Madl'as were adopted. Indee. d, in Police should be. required to prevent 
the Madras Police Bill there was a the I'emoval of pnva~ landmarks. 

, l:iection which prQ..hibitedthe .police M~ FORBES .ald, he must, My 
: ~ altogether from iutert'el'illg. in, p~ that, if he,were challenged to an.w~r 
I cases It was that .. habit of constant that questIon, he should reply that 10 
I' 1lrteiference which had been felt to be his opinion such private landmarks 
! t so vexatious and objectionable. More- ought to receive the protection of the 
lover this Section' mefeJy1auron the Police. Revenue surveys were car-

Poli~e a positive obligation to in.~!'fel·e ried ~ut at a vast expense, and not only 
in certain cases, but did il~tP!ohib!t all VIllages but. all field~ were d~
their interference in 'othef~nly If marcated; and, It waa obvlou. that, If 
they did interfere in 4?tI1er cases on the!r these demarcations were I'emoved, the 
own discretion, they woiiIiU!.~e Specl- whole value of the survl"y was lost. 
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He had no doubt, therefore, that pri-
vate landmarks ought to be protected. 

MR. SETO~-KA.R.R said that, if the 
landmarks had been erect.ed by" or 
even, on account of, Government, it 

. would be very right for Police Officers 
to interfere to prevent their removal, 
l,ccause such landmarks might be con-
sidered public' property; but Police 
Omcers should not interfere in the case 
of private landmarks, erected solely by 
and for private individuals. Then to 

\ . take a larger view of the question, the 

\

' offences enumerated in Cha~~~~~ i an~ 
XI were not such aB"'P"ohce 0 00l'S 

p"OWI'IlIt""'interfere with, and the amend-
ment proposed seemed to him too indis-
tinct and wide. He should hope that 
the Honorable Member for Madras 
would specify more distinctly the 
kind of offences which he had in 
view. 

Ma. FORBES said that it was 0. 
great millto.ke to call the survey marks 
to which he had refel'red public pro-
perty. They were erected at the ex-
pense of the Ryots. 

SIR CHARLES JACKSON said, 
he thought this discussion had raised nn 
importaut question; namely, whethel' 
a mare Police Officer should be allow-
ed to decide in every CBBe whether a 
person 'was going to commit an offence 
or not. It might be very difficult in 
many cases to decide whether 80 person 
had a criminal intention: would you 
confer the power of deciding nIl Buch 
cases to Police Officers? That would 
be the effect of the amendment of 
the Honorable Member for Madras, 
for, if it were carried, that power 
would be given to every Police Officer, 
however low his rank might be in the 
Police. He must object to giving 
8Uy Buch large powers to such Police 
Officers as we had in this country. 
It might be true that Police Officel's 
should have more power thnn the Act 
now gave them; but if the Honorable 
:Member for Madras found in the Sche-
dule Rny case in which he thought 
that a Police Officer ought to inter-
fere without a warrant, he should pro-
pose an alteration to that effect in 
the Schedule instead of proposing sllch 
II. general amendment as he bad done. 

Mr. Forbe. 

\ 

SIa BARTLE FRERE said;'" he 
thought thnt the Honorable Member 
for Madras Had rather mistaken the 
object of the Section. lfa,Police 
Officer saw nn offence going to be 
committed in which he 'Was allowed 
to arrest the offender' withou t warrant, 
then it was clearly his duty to inter-
fere to prevent tlle offence being com-
mitted, and he ought to be punislied 
for not preventing it. This Sectio,n 
made any such neglect eo punish-
able, but it did not limit his dis-
cretion in other cases. No doubt 
the removal of lll.ndmarks was 'a very 
serious matter, but there ,vas a great 
difference between lnndmarks to' guide 
vessels in a river or at sea and land-
markfi on land. Now, he went entire-
ly with the Honorable Member RS to the 
importance of these latter landmarke, 
btl t. he mus t say that there waR no more 
prolific source of extortion and oppres-
sion than the attempts of the Police to 
interfere in petty cases connected with 
the removal oflandmarks. Fo..r Olle case 
,vhich the policeman would prevent by 
iriterposing, he might inflict annoyance 
in a thousand; and therefore he (Sir 
Bartle Frere) thought that the Section 
should stand 80S it was. 

Ma. FOR.BES said that, as the 
sense of the Council was against it, 
he. would not press his amendment, 
though he must say that his own 
opinion of its importance remained 
unaltered. He would, however, re-. 
serve to himself the right of moving 
any amendments to the same effect in 
the Schedule. 

Section 103 was then amended as 
follows, on the Motion of Sir Charles 
Jackson (the amendments being printed 
in italics) :-

. .. A Police Officer may, of his own authority, .. ~ 
IOterpose for the prevention of any injury at-
tern ted to be committed in his view to any 
pubfic building, ,vork of art, road, bridge, tank! 
well, or water chaunel, or to prevent the TtJIIOIIlIt 
or iKjury of anv public laMmarle or bfWY or 
other J/IIZI'{ ",ed Jor navigation." ./ 

~~. 

A tri1ling amendlPent was made in 
Section 156, on the Motion of Mr. 
Harington. -
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Section 161 (relating to con tempts) sident. l'he part of the Section to 
concluded as follows: which he objeoted, said:-

" If the case be forwarded to a Jnstice of the 
~eace, su~ Jl18tice of the ~eace ahall enquire 
mto the CIrcumstances, and, if necu8ary commit 
the accused persoll for triaI6ifore a Suprenle 
Court of Judicature." 

MR, HARINGTON moved the sub"-
stitution of the following words for 
the words in italics :-

"shall have the same powel'll of punishing 
the offendel' as are vested by the Statute 53 
George m c. 155,8. 105, in a Justice of the 
Peace for the punishment of an assault, and 
ma, deal with the offender in the same manner 
as IS provided in that behalf in the said Statute. 
If such Justice of the Peace shall consider 
the offence to require a more severe punishment 
than a Jl18tice of the Peace is competent to 
award under the said Statute, he may commit 
the offender to a Supreme Court of J udicnture," 

" In any case in which a Jury shall be pre-
pared to deliver their finding, the Judge shall 
!U'k the Jury whether they are nnanimol18, and 
If the foreman or one of the Jury &hall declare 
that they are not unanimol18, the Judge may 
re!luire such Jury to retire for further consider-
atio~. If after such a period as the J ndge .hall 
consIder reasonable, the foreman or anyone of 
the Jury shall declare that ther are not unni-
mons, the Jury may deliver theIr verdict." 

He (Mr. Harington) thought that 
if these words were retained, they 
would lead to frequent misunder-
IItanding and tbat they migbt pl·ove 
positively mischievous. If unanimity 
in a Jury were essential for the convic-
tion or acquittal of an accused person 
the case would be difFerent, but unani-
mity wns not necessary. If a certain 
majol'ity was fOl' conviction, the Court 
must convict, If a certain mJ\iority 

The Motion was carried, and the was fOl' acquittal, the Court must 
Section as amended then passed, acquit. Tbe prescribed m~ority then 

Vel'blll amendments were made in having been obtained either for con vic-
Sections 225, 230, 291, and 303. tion or acquittal, what was the use of 

An amendment was made in Section directing the Jury to retire fOl' furthel' 
315, on the Motion of Mr. Hariugton, considcration, or what W&8 to be gained 
empowering the Magistrate to make 8 by such a course? The unanimous 
reduction in the allowance ordered verdict would not do more than a ver-
to be paid by a person for the main- dict consisting of the prescribed maUo-
tenance of his wife or child or bot,h, rity.- The Jury so ordered to retire, 
on the application of such pel'son,. would be puzzled. They would often 
if the Magistrate should be satisfied I imagine that tbe Judge did not like tbe 
of an altel'ntion in the cil'cumsto.nces vcrdict and wanted a different verdict 
of the pel·soll, his wifc, 01' child,justify- to be returned, and a difFerent verdict 
iug such reduction, might sometimes be the result merely 

Section 278 was passed after an to please, 01' meet what was supposed 
amendment, on the motion of Mr. to be the view or wish of, the Judge. 
Forbes. It WI1.8 well known to all who had any 

MR. HARINGTON said, the next practice in t.he ~ssions Co?rts in this 
Section in which he wished to propose country, that durmg ,the triM tb~ Jury 
an amendmen~ was Section 350. This ,,:ere often engaged ID en~vorlng to 
Section was contained in the Cbapter dIscover what was .the Op!nIO? of the 
which related to juries and assessors, Judge rather t.harl Ir. r.on8IderlD~ what 
and 8S the Honorable and learned Vice- should be the efFect of the eVidence. 
President had given much attention to He had late!1 seen some papers from 
that Chapter, and as some of the most Bom~y w~lch fully bore out what he 
important amendments which had been h~ J~t sauL He begged !'D move the 
made in it, including the amendme~t omission of the words which he blld 
. made in Section 3DO were made on hl8 reael. 
Motion, he (Mr. H';ingtou) felt consi- SIB CHARLES JACKS,ON said, 
darable hesitation in propolling any al- ~e words proposed to, be omItted 1\'ere 
te ti . th Section in the absence mtroduced OD the Motion of the HODor-
ol~eoH~~or~le and learned Vice-Pre- able and JearJled Vice-President who, 

66 
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he 'kneVt, attached great importance to when the finding 'was, that ·'of a .majo. 
them, and. he' (Sir Charles Jackson) rity only, and whenever the Judge had 
Ihould oppose the Motion for their reason to believe that the Jury had 
omission. If he recollected aright, the been hasty in forming· their decision ~or 
object of the' Honorable and learned had not acted with due deliberatioD, he 
Vice"President was to I!Iecure propel' should have power to remand the case 
consideration on the part of the Jury to the Jury for further consideration, 
before they delivered their verdict nnd even although the verdict might be 
. to prevent them fmm supposing that unanimous. He. did Dot think, that & 
when tlley had got the bare majority unanImous verdict, obtained by what 
which the law pregcribed, they had I 'he must call coercion, would be more 
done all that was required. He thought satisfactory to the public at large than 

I that a unanimous verdict, whether the a verdict consisting of the prescribed 
verdict was for acquittal or conviction, majority. It certainly would not .be 
would be more satisfactory to the pub- so to the accused person whether the 
lic than the verdict of a mere majority, verdict Will! far acquittal or conviction. ' 
and the object of the amendment pro- After what had fallen from the Honor· 
posed by the Honorable andlearn~d able Members who had spoken, he 
Vice-President being to secure such would Dot press his amendment, parti-
unanimous verdict, if possible, after "full cularly in the absence of the Honor-
deliberation, he (Sir Charles Jackson) able and learned Vice·President. Had 
entirely approved of it. the Honorable and learned Vice-Pre-
, MR. SETON-KAHR said that what sident been present, he would have 

had been urged.by the Honorable Mem- divided upon his Motion. 
:ber· for the North-Western Provinces The amendment W88 accordingly 
was descrving of a good deal of consi- withdl'awn., 
deration ; but, on the other hand, when An amendment was made in Section 
be remembered that the provision hRd 364, on the Motion of Mr. Forbes, 
not slipped into the Bill by accident, but which wae followed by a new Section 
bad been introduced with a deliberate similar to Section 275. 
purpose, and th~t the Jury Sections Section 378 (relating to the form 
had been the subJect of much care and of verdict in trials by Jury) was omit-
itwethought, ~e considered. that it ted as unneces~ary, with reference ro 
'Was too late 10 the day to mtroduce Section 380; lind a verbal amendment 
such an nmendment, arid therefore he was made in the latter Section. 
should be compelled to vote against it.. MR. FORBES moved the introduc-

.MR. ERSKINE agreed on the whole t!on of the following Section after Sec-
With the Honorable and learned Judge tlon 407, and eaid that the proposed 
(Sir Charles Jackson). He thought I Section was taken from Act IV of 1843 
the provision to which the. Honorable which it was proposed to repeal:- ' 
Member, for the North-WeStern Pro-
vinces ~bjE!cted might have the effect of \ H • 

preventmg unseemly haste in some Oft! Any ~ ~n~c~ .and sentenced by any 
d 'f' th J cer exercl8IDg JunBdlction under the Statute 

cases.; ~n I 10 any case e udge was \53 George m c. 155,8. 105, fir uuder Ac& 
of oplDlon that no good would result vn or 1858 (to extend the jurisdiction of 
from acting on the discretion it allowed Magistrates. under the 53 George ill Co 
him, of course he would abstain from lilli, s. 105! ~ ~ of l1888ul.t, forcible entries, 
d . and other 11l.JDnes IICCOIIlpamed with force not 

OlDg so. . being felonies), may appeal to the Court havin!{ 
• Ma. HABINGTON saul, he would juriedict.ion at the plaCe at which the appeal 
accept the ground upon which the Ho- would have been heard bad the sentence been 
Dorable Member for Bombay advocated ]lll88ed by a l!rIagimate eubordinate to such 
.. 1.. '.. t' b h Court. Cue, appealed under this Section shall loUe prOVISion 1D ques lon, ut t en the not be afterwards "-"Ie to ., b ~ . • h ld t be . ted • . lUlu I'8VlSlon 1 means UI prOVISion s ou no restrlc 10 a wnt of certiorari. Provided that nothing 
the manner proposed. There might be in thia Section shall be held to take awa1 the as much haste on the part of the J ury pow~ o~ qDa!'hinlr !"Iy conviction by means of 
ill coming to a unanimous' finding.. ~":~"~&hu° ~orart m 8I1y other cue than wheD 

....nI ..... InCh an appeal II aforuaid." 
Sir CAarle. Jacluon 
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SIR BARTLE FRERE doubted 
.whether, after the changes which had 
been made in the Code and particularly 
after the proviso wh icll had been added 
to-day to Section 41, as enlarged, on 
the Motion of the Honorable Member 
for the North-Western Provinces, the 
Section proposed by the Honorable 
Member for Madras was necessary. 
Under Section 41, as it now stood, only 
Justices of the Peace could exercise 
jurisdiction in the cases falling within 
the Statute and Act mentioned in tbe 
Section, and parties dissatisfied with 
the orders passed by a Justice of the 
Peace in such cases would have their 
remedy in a writ of certiorari. Up to 
the present time Magistrates not Jus-
tices of the Peace, had the same juris-
diction as Justices of the PellCe in such 
cases, and the appeal therefore given 
to the Session Court from the Magis-
trate's order was quite necessary and 
proper, but with the change in the law 
introduced to-day, the necessity had, 
he thought, cClI.8ed, and thele was a 
great risk of a conflict of jurisdiction. 
He thought it better therefore to con-
fine the right of appeal to the remedy 
by writ of certiorari, ~~ich wa:'. the 
appropriate mode of reYIslDg deCISions 
of J usuces of the Peace. 

MR. HARINGTON said if the 
Honorable Chairman would refer to 
Act IV of 1843, he would find that 
it applied as well to Justices of the 
Peace as to Zillah Magistrates who 
we~ not Justices of the Peace, and 
that precedence was given in the Act 
to the former Officers. The preamble 
of the Act said :-

Courts, that was, to the Court of 
Session. Before Act IV of 1848 was 
passed, a European British subject 
deeming himself aggrieved by' an order 
of a Justice of the Peace or of a 
Magistrate, had no alternative but to 
apply to the Supreme Court for a 
writ of certiol'ari. The obtaining 
of such a writ entailed oonsiderable 
expense upon the party applying for it, 
and it was thought only just and pro-
per to the European residents in tho 
Mofussil, in order to relieve them from 
this expense, to give them an appeal to 
the local authorities. If he recollected 
rightly, Act IV of 1843 originated in a 
case which occurred at Minapore and 
'which showed the hardship and incon-
venience to which European residents 
in the Mofussil were subjected from 
their baving no other remedy than an 
application to tho Supreme Court for a 
writ of certiorati. The Honorable 
Member for Madras proposed to retain 
the proyiso contained in Act IV of 
1848, which allowed parties sentenced 
under the 58 George III, or Act VII of 
1858, either to appeal to the local au-
thorities or to apply to the Supl'tlme 
Court for a writ of certiorari. They 
could not have both. This seemed 
quite proper. 

MR. FORBES said he wished mere-
ly to continue the existing law. Should 
the Committee not adopt the Section 
proposed by him as part of the Cri-
minal Procedure Code, Act IV of 
1843, which his Section was intended 
to take the place of, must remain in 
force. 

SIR CHARLES JACKSON concnr-
red with the Honorable Member for the 
North-Western Provinces and should 

, . support the Motion of the Honorable 
" Whereas in all eases of eonMvle~~ ,~:: Member for Madras. He would Dot de-

Justices of the Peace in the 0 ...... 1 . I E 'ty f 
before Mngistrste5 e . .''tercising jurisdiction uu- I prtve tie .' uropeaD eom~uDI ' 0 any 
der the provisions of Statulie 53, George III benefit which they now ellJoyed. Act IV 
c. 155, the law 81 to appeals requires amend- of 1843 took nothing away ftoom Euro-
ment." peans in the Mofussil, but gave them an 

additional benefit. Under that Act 
they had the option of an appeal to 
the local Courts or of an application 
to the Supreme Court. They would 
have the same option I,Inder the Section 
proposed by the Honorable Member for 
Madras. 

And the enacting Section which fol-
lowed declared that an appeal should 
lie as ~ell from Justices of the Peace 
as from lIogistrates exercising. BUch 
jurisdiction to the same a~thonty ~ 
appeals from Magistrates lD MofU8Si.l 
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. The quest.ion being put, the Council 
divided as follows :- . 

. A!I/!' 6, 
Mr,~Seton-I\arJ" 
Sit' Charlcs Jackson, 
Mr, Erskine, . 
Mr,':&rbes, 
Mr. Harington. 
Si~ Robel't Napier. 

Noe. 1.' 
The ChaiJ'JlIan. 

So .. he Motion was carried, and the 
Section was passed o.ftera slight altera-
tion. 

. Section 408 provided as follows :-

" In all criminal cases in which a Court of 
Session or the Magistrate of a District or other 
officer exercising theJowers of a Magistrate 
shall pus a sentence imprisonment not ex-
ceellillg OM month, or a fine not exceeding 
fifty rupees, no appeal shall be allowed. " 

limit, or where not allowed by . any Sec-
tion of this law, or by any local or spe~ 
ciallaw for·the time being.in force, he 
should wish to see the word "criminal" 
struck Olit altogether. 

The Motion was carried, and the 
Section as amended then passed. 

An a.mendment was made in Section 
410, on the Motion of Mr. Erskine, by 
which the time within which petitions 
of appeal to the Sudder. Court must be 
presented under that Section was' 
altered fl'om six weeks to sixty days, 
so as to conform to Section 412. 

MR. HARINGTON moved the in-
troduction of the following new Section 
after Section 416 :-

" The sentence or order of the Sudder Cour t 
modifying, amending, or reversing the sentence 
or order of a Lower Court on appeal or revi-
sion, shall be signed by at least two Judges of 

. MR. SETON-KARR moved that such Suddel' Court," 
the word" criminal" be struck out of Ag d t 

1. fi . l' • tho S t' H' fi' d ree o. tile rl!,t me In IS ec Ion. IS I'len , A bId tad' 
the Honorable Member for the North-\ . vel' a amen men was m e In 
Western Provinces, had truly remarked Sectl?n 438 on the Motion of: Mr. 

h· h h' Cod C d f Erskme. to 1m t at t IS e was a 0 e 0 S r 439 'd d fi 11 criminal procedure, and thnt conse- ec Ion provi e as 0 ow~:-
quently the retention of the above "The ~udder Court shall have power to 
word seemed superfluous. The Coun- mruce and 188ue general rules for regulating the 

'1 . ht 11 t th t h (M S to practice and proceedings of that Court and of all el mig reco ec a e r. e n- Criminal Courts subordinate to it and also to 
Karr) had had the honor of introduc- fmme fonns (when not prescribed by this Act) 
ing this Section as an amendment. for every proceeding ill thesllid Courts for which 
After its introduction, it had been it shall think necessary that a form should be 
enlarged beyond his original intention, provided, anti for keepi.ng all books, entries, aud 
but if he understood the sense of the accounts to be kept 10 such Courts and from tilIftl to time to alter any such rule or form 
Council aright, it was intended that all pro"ided that such rules and forms be not 
sentences within one month's impri- inconsistent with the provisions of this Act or 
sonment or 50 Rupees fine should not of any other law in foree." . 
be appealable. MR. HARING TON moved the 

SIR BARTLE FRERE asked, to omission of the ,word" and" after the 
what cases it was contemplated the word" provided" in line 10, and the 
Section should be applicable. insertion of the following words after 

Mr. SETON-KARR explained that the word" Courts" in line 11 :_ 
there might be some cases tried by a Ma-
gistrate which were not purely criminal 
cases, like Msaults and misdemeanors 
were. Such cases were known as "mis-
cellaneous criminal cases" and might be 
cases of Act IV, cases of stopping up 
roads or paths, or of nuisances. For the 
Bake of this distiniltion the word "cri-
minal" might originally have been intro-
duced. But as he gathered tbat the 
wish of the Council was to put an end 
to all appeals in all QlUleS wilbin that 

.. and for the prcparation and trallimwiou or 
any calendars or statements to be prepared. 
and submitted by such Courts.'.' 

Agreed to. . 
MIL SETON-KARR moved the io-

sertionof the following words at the 
close of the above Section :-

.. Any rules framed by the Court ullder this 
Section ahall be publiahed in the official Ga-
sette." 
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The Council would recollect that a The· Council having resumed its 
similar provisipn had been introduced sitting, the Bill was reported. 
into the Code of Civil Procedure, and MR. HARINGTON then moved 
as it was even more important that all that the Bill be read a third time and 
subordinate officers should be made passed. 
acquainted with the rules in the Cri- After some discussion, the Motion 
minal Department, he thought the was by leave withdrawn, and the third 
provision a proper one. I reading of the Bill postponed till Satur-

The Motion was carried, and the dny next. 
Section as amended then passed. 

An amendment was made in Section 
441, on the Motion of Mr. Harington, 
providing for the commencement of the 
Act from the 1st January 1862. 

Form A ran as follows;-
To A. B. of 

Whereas vour attendance ill neceuary to au-
swer to a charge of (state shortly the offence 
charged). You are hereby required to appeal' 
in pel'SOD before the [Magistrate] of on 
tl1e day of therein 

lind Seal) 
DAted the day 

( Signature 

of 

CIVIL PROCEDURE. 

The Order of the Day being read for 
the third rending of the Bill "to Amend 
Act VIII of 1859 (for siml'Iifying 
the Procedure of the Courts of Civil 
J udicat.ure not established. by Royal 
Charter)"-

MR. HARING TON moved thllt the 
Bill be recommitted to a Committee 
of the whole Couucil for the purpose 
of considering oertAin proposed amend-
ments therein. 

Agreed to. 
MR. HARINGTON moved the in-

troduction of the following ntlw Sec-
tion after Section 8;-

.. If in any ~Ilit there are more defendantll 
than one, and Ilt the dllte of the institution of 
the suit all the defendantl shall not reside 
within the jurisdiction of the Court in whieh 
the suit is brought, but olle or more of the 
defendants shall l"e8ide within luch jurildiction, 
the Buit shall not be rejected by reuon of all 
the defendants not residing within the Juris-
diction of the Court in which the luit ill 
brought, but the Diltrict Court, if the lOit 
is pending in any Court 8ubordinate to luch 
Court, or the Sudder Court, may order that the 
lUit be heard in any {"AlUlt subordinate to luch 
Sudder or Dilltrict Court, and com(ll'ltent in 
respect of the value of the luit to tl'1 the 
same." 

MR. BETON -KARR moved theinser-
tion of the words "or by authorised 
agent &8 the case may be" in brackets 
after the words " in person." The 
Council would recollect that a some-
what protracted discussion took place 
as to the proprif1ty of allowing an 
appeal in cases where a Magistrate 
required the personal attendance of 
a zemindar or native of high position 
to answer for certain offences. That 
discussion terminated unfavorably to his 
(Mr. Seton-KalT's) Motion, and he had 
no intention of re-opening it. But he 
did not understand that Magistrates 
might not use their discretion in alIo,!-
ing such pel'sons to appear by theIr 
authorized agent, if they thought fit, After some discU8sion, the Section 
and in this view the words were neees- was agreed to. 
sary. Sect.ions Ij and 6 wel'e transposed 

Agreed to. I after some necessary verbal amelldments 
Ma. HARINGTON moved that tLtl I in the former Section. 

last part of the 4th note in the Schedule Mil. HARINGTON moved the 
be transposed so as to stand 1108 a se- omission of Sections 15 and 16 aDd 
parate note numbered 7. the substitution of the foJlowing new 

Agreed to. Sections, the wording of which cor-
MR. ERSKINE. moved th~t the responded exactly with that of the pro-

Clerk of the Council be authorized to visions on the lame subject in the new 
correct the 6th column of the Schedule Code of Criminal Procedure ;-
110 as to show the character of the im-
prisonment awardable in each case. 

Agreed to. 
.. J 5. When .in any cur rending before anl' 

Court an1 WltnCII or other pel'JOD mall 



995 Civil LEGISLATWE COUNCIL. Procedur.e, Bill. 996, 

appea~to ,t~,~ Cm~rt ,~ h!'ve Jx;en. gu~lty . of an 
olienee descrlhed In SectIon 193, 19., 195, 196, 
199,200, 205,206, 207,'20~, ,2Q9, or' 2l,O, ~f' 
the Indian Penal Code,tho Court may commIt 
.uub person ; to take> his . trial 'for the· offence 
before·the Court of' Sossion, or, after making 
I!ncll.,Pteliminary enquiry as may be neccssary, 
lllaytiend *he case t'or~nvestigation to any 
Magistrate baving jurilidiotiOli to try or commit 
for: trial the accuR6!lpcil'8on for the offence 
charged, and such Mllgistrate shall thereupon 
proceed according to law. 

Ilia. The. Court may !!lind the person accused 
in custody or take',juftlcicrit b'ail for his appear-
ance before the Magistrate, and may bind over 
any person to appear and give evidence before 
theldugiatrate. ' 
, ,'156. When the commitment is made by the 
Court, the Court shall frame a charge in the 
manner provided in Cllllpter XIII of the Code 
bf ;{.nminal Procednre and shall transmit the 
same with the order of commitmont and the 
record of tbe case to the . Magistratt', lind such 
Magistrate shall bring ihe case, togethel' with 
the witnesses for the prosecution and defence, 
before the Court of Se~sion. 

,Uie. When in allY case ponding befoni any 
COI11"t there sha1l appear to the Court sufficient 
j,rround fOl' sending for investigation to the 
Magistrate, a charge described in Section 468, 
471,476, or 476, of the InditUl Penal Code, 
whieh mav be preferred in respect to any deed 
or paper offered in evidence in the C!'8e, the 

, Court may send the person accused in aJstodv 
to the Magistrate, or take suftlcient bail for his 
appearance before the Magistrate. 'fhe Court 
shall send tu the Magistrate the evidence and 
documents relevant to the charge, and shall 
biUd over any person to appear and give evi-
dence before snch Magistrate. The Magistrate 
.hall receive Buch eharge and proceed with it 
under the rules for the time being in force. 

Hid. If the person accused, or anyone of the 
persons accused in any case falling under Section 
15 or'Section llie of this Act, is a European 
British snbject, the Court shall send such per-
SOD in custody or take sufficient bail for his 
appearance before an Officel' empowel'lld to 
commit or hold to bail persons clmrged with 
OflilDCes fur trial before R Supreme Court of 
Judicature, Rnd such Officer shall proceed 
according to law. 

, .llIe. When any such offence RS is descrih(l(l 
ill Sel'tion 175. 178. li9, ISO, or 228 of the 
Indian Penal Code, is committed in the view or 
presence of any Court, it ~hall be competent to 
~\1"h ('.01111: tn r.Anse the offunder. whether he be 
a European British subject or nnt, to be detain-
ed in custolly ; and ,at any time before the rising 
of the Court on the same day to take cogni-
zanfe ofthe offence; and to adjudge the offender 
to punishmont by fine not exceeding 200 
Rupees, or by imprisonment in the civil jail 
for a period not exceeding one month, unless such 
flne be 600ner paid. In every such case the 
Court shall record the facti constituting the 
contempt, with any statement the offender mav 
make, as well as the finding and sentence. if 
tho Court, in ftny ease, shall consider that a 
JlIll'tiOn acclIsCld ofany offence abo~ referred to 

8houlfl be imprisoned, or,th~t a fihe exceeding 
~oo Rupees shoulf;1 be imPQBe{l upon him. 8~ch 
Court, after reciordingthe fo,ci;s Constituting 'Ile 
contempt, and the statemen~ of the 8CC\1Sed 
person' as before _provided, shall forward the 
case to a Magistrate, or, if the accused person 
be a European British subject, to a Justice of 
the Peace, and shall cause bail to be taken for 
the appearance of such accused person before 
such Magistrate or Jnstice ofthePeacie, or, if 
sufficient bail be not tendered, ,shall cause the 
accused person to be' forwarded under custody 
to such Magistrate or Justice of the Peace. - If 
the case be forwarded to a MIlgistrate, such 
Magistrate shall proceed to try the accused 
person in the manner, provided by this Act, for 
trials before a Magistrate, and it shall be com-
petent to such Mngi~trate to adjudge such 
offender to punishment, as provided in' the 
Section of the Indian Penal Code under which 
he is charged. If the case be forwarded to a 
Justice of the Peace, such 'J listice of the Peace 
shall enquire into the circumstances, and shall 
have the same powers of punishing the offender 
118 are vested by the Statute 58 George III 
c. 155, 8. 105, in a Justice of the Peace 
for the punishment of an assault, and may 
deal with the offender in the same man-
ner os is provided in that behalf in the said 
Statute. If' such Justice of the Peace shall 
consider the offence to require a more Bevere 
punishment than a Justice of the Peace is 
competent to award under the said Statute, he 
may commit the offender to a Supreme Court 
of J udicatllre. . 

15j. When any person has been sentenced to 
punishm?nt ullde~ t:be Illst preceding Section, 
for refusmgor omlttl!1gto do ~nything which 
he was lAwfuJly requIred to do, It shan be com-
petent to the Court to discharge the offender 
or to remit the punishment, on the 8ubmi88io~ 
of the offender to the order or l"equisition of 
such Court." ' 

,Agreed to. 
An llJDendment was made in Sec-

tiOIl 34, on the Motion of Mr. Haring-
ton, empowering the Sudder Court to 
prescribe forms for tile preparation and 
submission of any Statements to be 
prepared and submitted by the Courts 
subordinate to it. 

MR. HARINGTON moved tbe 
introduction of the following Sections 
before 8ection 35 >:-

.. Aet VIII of 1859 shall be \aued the Code 
of Civil Procedure." 

.. ~tiou8 Ilia, 16b, 15c, 1M, 111e, and Ilif 
of thm Act ,hall not take effect uti] &be date 
on ,w~ich ihe Indian Penal Code and the Code of 
Cnnllnal Procedure shall come into operation." 

Agreed io. 
The Council havingreaumed its sit-

ting, , tho Bill was reported. 



997 Article, of War [AUGUST 24, 1861.] . (NatifJe Army) Bill. 998 

MR. HARINGTON then moved 
that the Bill be read a third time and 
passed. 

The Motion was carried, and the 
Bill read a third time. 

ARTICLES OF WAR (NATIVE ARMY). 

SIR BARTLE FRERE moved that 
• the Council resolve itself into a Com~ 

mittee on the Bill "to make certain 
amendments in the Articles of War for 
the governnient of the Native Officers 
and Soldiers in Her Majesty's Indian 
AmlY;" and that the Committ.ee be 
instructed to consider the Bill in the 
amended form in wi- ich the Select Com-
mittee had recommended itto be passed. 

Agreed to. 
Section I (the repealing Clause) was 

passed after the insertion of the 1st 
January 1862 as the date of repeal. of 
the existing laws, and after the In-
elusion of Act VIII of 1844 among 
the Acts to be repealed, besides a slight 
amendment at the end of the Section. 

Section II was" passed after a verbal 
amendment, and the additi?n of the 
following words (on the MotIOn of Mr. 
Harington) ;-

" and every such trial shall proa;ed ~nd be 
completed in the same manner as If thlS Act 
had not been passed." 

Articles 1 and 2 were passed after 
verbal amendments. . 

The first two Clausell of ArtlCle 3 
were passed after verbal amendment~, 
and the proviso at the end of the Arti-
cle was transpo'3ed so as to stand be-
fore the third Clause. 

The third Clause of the Artic!e 
provided as follows ;-

" All Non-Commissioned Office" and. ~Id 
. d' h _iI the service, shall be fumll e 

diers I~ a.e.-di g Officer of the Regiment 
by the mman CeruficaW wlOde out in the 
with a discbarge f the ~dhidna1 discbarg-
Vernacular language 0 . 1.h 
ed with an Engl)sb translation, e~pressJDg e 

'th 'ty for and caule of, Inch discharge, and au on " .' th A -y " the period of his entire servIce In e .lU"'J' 

MIt. HARINGTON moved that the 
first part of the Clause be amended 80 

NI to run as follows ;-

N Oo--: .. ioned OlBcer or Sol-.. Every on- '''''''- . hed 
dier discharged the l16"ice, ,hall be fum 11 

by tho Commanding OlBcer of the Regimont" to 
which he belongs, with a discharge 0ertificate, 
&c." 

MR. ERSKINE said, he thought 
the Council should come to a de-
cision, as to the mBnner in which 
they were to deal with these Articles,-
that is to say, whether the object was 
to assimilate even their diction and 
phraseology to the language used in or-
dinary laws ?-or whether the Council 
would agl'ee to confine their amendments 
to more material points, suoh as, 
removing obvious inconsistencies em-
bodying in the Articles the substance 
of somil short laws which were to be 
repealed, and providing for, the few 
important amendments which had been 
recommended by the Military Authod-
ties? He was 88 sensible as anyone could 
be that the Rules they were I18ked in this 
way to enact, might be much improved, 
in respect to style and arrangement, 
and in other respects. But he felt 
also that those Regulations had been 
in use for sixteen or seventeen years, 
that they had been prepared by Officers 
of great experience, and that the dif-
ferent Chiefs of the DeFartments ofMili-
tal'Y Administration thl'oughout India 
had recently reported their opiniolls 
that the Articles, as amended by the 
Government, might oovantageously be 
re-enacted with but a few a1teratiolls. 
He would act upon those reports. He 
would give legal force to the Articles 
in the form in which they were familiar 
to, and approved by, the Military Autho-
rities. If this should lead to the pass-
ing oran Act containing Military Regu-
lations not worded as correctly, or _ 
framed with as much precision, as the 
ordinary Acts of the Council, and if it 
should thence appear evidently that the 
Articles themselves were but the step-
Ilhildren of the Council, he thought that 
would not be a great misfortune. He 
should therefore vote against mere ver-
bal amendments. 

SIR CHARLES JACKSON laid 
that the question involved in the amend-
ment of the Honorable Member for the 
North-Western Provinces was only one 
of grammar, and he should vote in 
sllpport of it. If the amendment had 
"ltared the Bill in substance, he IIhould 
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lla.\re hesitated, and should have been 
guided to a grea.t degree by the opinion 
of the Honorable General opposite, 
for he must confess his ignorance of 
Military matters. But he thought the 
Council were bound to see that the 
language used was grammatical and 
intell\gible. As the Bill was not 
intended to be passed before. next 
Saturday, the Military Authorities 
would have an opportunity, before the 
Bill was rend a third time, of consider-
ing ,whether the amendments which 
might be made in it to-day were 
proper or not. 

SIR ROBERT NAPIER said that 
he should certainly not object to any 
verbal amendments, but that the sub-

'stance of the Code should not be altered 
as it had been drawn up by the .late 
Judge Advocate General whom the 
Honoruble and learned Judge had 

. recently pronounced the best Military 
, lawyer he had ever known. 

ceived from Natives; but thatwlLs 
sUl'ely no reason why the Council, hav-
ing been called upon to revise the Ar"" 
ticles, should not put .them into correct 
language, 

MR. SETON-KARR said that he 
had no intention of making any attack 
on the parts of speech of BUY of the 
Military Autborities, and he entirely 
agreed in the rernllrks of the Honorable • 
Chairman as to the necessity for not 
making any alterations n«;lt absolutely 
indispensable, and as to respecting the 
substance of the Sections. But, when 
he saw a grammatical construction real-
ly faulty, aud when he considered 
that the singular number and not 
the plural was used './ in most other 
parts of the Bill, he thought that 
the proposed amendment would merely 
amend the form without touching the 
substance, and as such, he should sup-
port it. 

The Motion was put and carried, 
and the Article as amended, then passed. 

Article 4 provided BS follows :..-

"No Non~Commissioned Officer or Soldier 
shall enlist himself in any ot-her Regiment with~ 
Ollt a regn1a.r disc!ulrgc from his former·'Regi-
ment, under the pcllility of beinf, reputed 1\ de-
serter, and suffering accordingly. ' . 

MR.-HARINGTON moved the omis-
sion of the above Arti(:\e, nnd the sub-
stitution of the following :-

SIR BARTLE FRERE said, he 
agreed in opinion with the Honorable 
Member for Bombay. He admitted 
that there was much in the proposed 
Articles which was open to improve-
ment, both as regarded style and ar-
rangement. But if the Committee 
were once to begin to put the Bill in 
a proper legal an!!, philosophical shape, 
they must recast the Bill entirely. He 
thought it was understood that no 
amendment should be made which was 
not absolutely necessary, or which in-
volved an alteration in the sense and 
meaning of the Articles as they now 
stood. He must therefore vote against 
the proposed amendment. 

MR. HARINGTON said, he really 
did not think that this Council should 
be called upon to pass this Bill as it 
now stood. It would be discreditable to 
the Council to pass the Bill in its pre-
sent state. The singular and plural 
numbers were confounded in the most 
extraordinary manner and the wording 
of IIome of the Sections was open to 
other objections. They "ere told that 
t.he Articles in their present form had 
hitherto been found quite intelligible. 
That might be, and so were many 
other ungrammatical productions-such, ' 
. for instance, as letters constantly re-

"No Non-Commissioned Officer or Soldier 
shall enlist himself in any other Regiment or 
Corps until he has been discharged fmm the 
Regiment or Corps to which he belongs; and 
any Non-Commissioned Officer or Soldier 80 
enlisting, shall be reputed a deserter, and shall 
suffer punishment accordipgly." 

SIR "BARTLE FRERE said, he 
would repeat that there were very few 
of the Articles which were not open 
to much verbal criticism, and he object-
ed entirely 1.0 mere verboJ. Bmendments 
which were not necessary to make the 
sense clear, or to alter t.he sense. In 
the event of the present amendment 
being. carried, he must withdl'aw the 
Bill in its present shape, or at least 
adjourn the Committee with a 'view 
to. considering the further steps he 
should take with regBrd to it. 

Sir CAarle, Jacl,01l 
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The question being put, the Council 
divil1ed as follows :-

. A.lIu 3. 
Sir Charles Jackson, 
Mr. Forbes. 
Mr. Harington. 

Nou 4. 
Mr. Sewn-Karr. 
Mr. Erskine. 
Sir Robert Napier. 
The Chairman. 

So the Motion was negatived. 
Ma. HARINGTON then moved the 

• omission of the words" his former Regi-
ment," and the substitution of the words 
" the Regiment to which he belongs." 

The question being put, the Council 
divided :-

Ma:. HARING TON said, he wished 
to say a few words in regard' to the 
word determined as appli9d to him 
by the Honorable Chairman. His 
copy of the Bill, which he would 
be happy to show to the Honorable 
Chairman, would show that the amend-
ments which he had still to pro-
pose were very few in number. Tbe 
Committee 1!ere quite ready to pro-
ceed with the Bill, and were anxious 
to do their best to put it into sueh 
a shape as not to reflect discredit 
on the Council. As the majority of 

..AlIe. 5. Noe. 2. his amendments had been carried, he 
~. g::i;!r.ck.on. ~h~ ~~. did not think he was open to the 
Mr. Forbes. charge of proposing unnecessary alter-
Mr. Harington. ations in the Bill. The Honorable 
Sir Robert Napier. Chairman could not reasonably ex-

So the Motion was carried. pect the Council to pass a Bill so in-
ML HARINGTON moved the in- accurately worded. He (Mr. Haring-

sertion of the word" punishment" after ton) simply wished the Articles to be 
the word" su1fering." framed in proper and intelligible Ian-

The question being put, the Council guage, and not to make any change 
divided :_ in the substance of the Articles. 

A.lI" 4. Noe.3. SIa BARTLE FRERE said. the 
Mr. Seton-Karr. Mr. Ersfine. Committee by their first division hn.d 
Sir Charles Jackson. Sir Robert Napier. decided that they would not go into 
Mr. Forbes. The Chairman. merely verbal questions. Yet the 
.Mr. Harington. Honorable Membe!: for the North-

So the Motion was carried, and the Western Provinces had gone on putting 
Article as amended, was then psssed. verbal amendments, and the Commit-

SIR BARTLE FRERE said that, as tee seemed inclined to agree with him. 
the Honorable Member seemed deter- The Bill had beeg printed for a very long 
lDined not to let the Bill pass as it now period now. It \vas reported upon by 
stood, he proposed to adjourn the Com- tile Select Committee in May last; and 
mittee. The Bill had been framed except some amendments which had 
upon the old Articles of War (Act No. been prepared by the Honorable Mem-
XIX of 1857), and followed the Ilame ber for Bombay, and which he (Sir 
phraseology. No complaints had hi- Bartle Frere) had caused to be printed 
therto been made of the inaccuracies and circulated, no notice of amendments 
of expression to which exception had had been given by any Honorable Mem-
now been taken. On the contrary, the ber; and if the Honorable Member for 
Articles were well understood, and, in the North-Western Provinces would 
fact, were quite familiar to the Officers look back, he would find tbat they had 
nnd men of the Army. He had already pused a good deal which WM quit.e Ill!! 
admitted that almost every Article in the much open to verbal objection as the 
Bill was o~ to verbal criticism, and Article now under considnration. lIthe 
he must say that, if the Coun~il were Council were determined to eliminate 
determined not to let the Bill. pua every inaccuracy, it would be nccessary 
with those inaccuracies, the best course to recast the whole Bill. 
would be for the Bill to be wi.hdrawn Ma. HARING TON said that, u 
on its present shape with a view to its the amendments which he proposed to 
being recast. He ahould therefore move were merely verblll, be had not 
move the .djournment of the Com- considered j, neceRl!IBry to. print and . I circulate notice of them. IDlttee. 

67 
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SIR CHARLES JACKSON said, 
he was rather disappointed that the 
Bill should now be withdrawn after the 
little opposition it had received: W;ith 
the exception of some gr~matlcal 
errors, he did not think that there was 
any Honorable Member who intended 
·to offer any opposition to it; and in 
making the amendments which had 

. been adopted, the Commi~tee had been 
simply applying their best attention 
aDd consideration to the Bill. 

Ma. SETON-KARR said, be would 
merely observe that he thought one 
expression which had fallen from the 
Chairman inapplicable, and that Wa!I, 
the expression "to recast the Bill." 
No change ofsubstance in the Articles 
nor any violent change of form, seemed 
to him to be necessary, such RB would 
warrant the term "recast." For his 
part he was quite prepared to offer no 
obstructions to the Government and to 
go on with the Bill without exercising 
any interference beyond a support of 
any amendments requisite to remove 
from the Bill grammatical errors or 
palpable errors of expression that 
seemed to start out from the very face 
of the Sections; .and with this view 
he should be very sorry to see the Bill 
withdrawn by the Cha.i.rman under the 
notion that needlcssopposition was like-
ly to be offered. 

SIR ROBERT NAPIER said, he 
had accepted the Bill as containing 
the words which hM for a long 
time been used in the Articles of War. 
But since objections had been made to 
the phraseology of the Bill, he thought 
that the course proposed by the Honor-
able Chairman, of withdrawing the 
Bill with a view to its being recast, 
the best that could under the circu:n-
stances be adopted. . 

SIR CHARLES JACKSON said 
that all he wished to observe was that, 
if the Bill were withdrawn, it should be 
perfectly understood that it was with-
drawn at the instance of the Govern-
ment, and that the Government were 
solely responsible for such a step. This 
Council hod gone to work fairly, and 
were anxious to proceed with the 
Bill, and felt quite equal to dealing 
with it. 

Sir CluJrle, Jacluon 

SIR BARTLE FRERE said, he was 
quite convinced of that fact. . But 
there was no single Article w~ich 
would not be open to the same objec-
tions as had already been taken; and 
8S the Bill had now taken more than 
a year and a half in its preparation, he 
was not aware of any ill result likely 
to follow from its being delayed a 
little longer. He should therefore • 
press his Motion. 

The Motion was carried; and the 
Council resumed its sitting. 

FLOGGING. 
MR. HARINGTONmoved that the 

Council resolve itself into a Committee 
on the Bill " to provide,for the punish-
ment of flogging in certain cases;" and 
that the Committee be instructed to 
consider the Bill in the amended form 
in which the Select Committee had re-
commended it to be passed. 

After some conversation, the Motion 
was by lea.ve postponed till Saturday 
next. 

CIVIL PROCEDURE. 
• MR. HARINGTON moved that Sir 

Bartle Frere be requested to' take the 
Bill" to amend Act VIII of 1859 (for 
simplifying the Procedure of the Courts 
of Civil Judicature not established by 
Royal Charter)" to the Governor-
General for his RBsent. 

Agreed to. 
NOTICES OF MOTION. 

MR. HARINGTON gave notice that 
he would on Saturday next move the 
first reading of a Bill to amend Act 
XXXVI ()f 1860 (to consolidate and 
amend the law relating to Stamp 
Duties) ; the second reading of the 
Bill "to repeal certain Regulations 
and Acts relating to Criminal Law and 
Procedure"; and the thi~d rcading 
ofthe Bill "for simplifying the Pro-
cedure of the Courts of Criminal Judi-
cature not established by Royal Char-
ter." 

Sm BARTLE FRERE said, he 
proposed on Saturday next to bring in 
a short Bill to enable the Bank. of Ben-
gal to carry out any arrangements 
which might be necessary to give effect 
to the Paper Currency. The Bank~8 
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Charter Act would require to be remo-
delled and revised ; but this would take 
time, and the arrangement now pro-
posed could be made under the Bank's 
present Charter Act with some modifi-
cations. The Bill had been lately put 
into his hands, but he proposed to have 
it printed and circulated to the Mem-
bers, and to furnish copies of it to the 
Directors of the Bank and others early 
next week; and he hoped tha.t there 
would be no objection to a lIuspension 
of the Standing Orders wit.h a view to 
the Bill passing through all its stages 
on Saturday next. 

MR. SETON -KARR gave notice 
that he would on Saturday next move 
the second reading of the Bill " for the 
registration ofNijjote and Khamar lands 
as well as ofRyotty tenures invo~ving 
the immediate occupation of the SOlI for 
the purposes of cultivation or for other 
purposes. " 
ARTICLES OF WAR (NATIVE ARMY.) 

SIR BARTLE FRERE moved that 
the Bill " to make certain amendments 
in the Articles of War for the Govern-
ment of the Native Officers and Soldiers 
in Her Majesty's Indian A~1DY" be 
referred back to a Select Commltteecon-
sisting of Mr. Harington, ~r. For~es, 
and Mr Erskine with an InstructIOn 
to prop~se any a~endments which they 
might consider necessary before the 
Bill was again brGught be~olre the Com-
mittee of the whole CounCl. 

Agreed to. 
The Council adjourned. 

Saturday, August 31, 1861. 

PRESENT: 

The Hon'blc Sir Henry Bartle. E-dwardGFI"!I"!, 
Senior Melnber 01 the CouncIl 01 the over-
nor-Gelleral, Preaiding. 

Bon'ble Major-General, Hon'ble Sir C. R. M. 
Sir R. Napier, I Jackson, 

H. B. Harington, Esq., W S as!toD_Karr, 
H. Forbes, Esq., .' 
C. J. Erskine, Esq., Esq. 

CIVIL PROCEDURE. 

To PRESIDENT read • M~ssage, 
informing the Legislative Council &.haL 

the (j{,vernor-General had assented to 
the Bill " to amend Act VITI of 1859· 
(for simplifying the Procedure of the 
Courts of Civil Judicature not establish-
ed by Royal Charter)." 

LIMITATION OF SUITS, 

THE CLERK presented to the Coun-
cil a Petition from Mr. Singer, attorney 
for Mahomed Ko.dir Ali of Lucknow, 
praying for a definition of the meaning 
of Section XV Act XIV of 1859, as 
regards gold mohurs and rupees. 

CIVIL PROCEDURE. 

THE CLERK also presented a Peti-
tion from Moung Tom of Akyab, pray-
ing that a course of procedure fOl' ~auses 
for matrimonial rights and for dlvorce 
be introduced into the Bill to amend 
Act VIII' of 1859 (the Code of Civil 
Procedure. ) 

MR. SETON-KARR moved that 
the above Petition be printed. 

Agreed to. 

ARTICLES OF W.AR (NATIVE ARMY). 

MR. HARING TON presented the 
Report of the Select Committee o~ the 
Bill" to make certain amendments 10 the 
Articles of W &1' for the Government of 
the Dative officers and soldiers in Her 
Majesty's Indian Army." 

SALTPETRE. 

MR. HARINGTON presented the 
Report of the Select Committee on the 
Bill "to regulate tbe manufacture of 
Saltpetre and of Salt educed therefl·om." 

BANK~. 

SIR BARTLE FRERE moved the 
fil'st reading of 8 Bill " to enable the 
Hanks of Bengal, Madras, and Bombay, 
to enter into arrangements with the 
Government for managing the iuue, 
payment, and exchange of Go~ernme~t. 
Currency Notes, and eertam bUlIl-
ness hitherto transacted by· the Go-
vernment Treasuries." In dowg 10, 




