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461 Limitation

) ME. I‘:ORBES seconded the Mo-
tion, which was then put aud car-
ried, and the Bill was read a first

and second time on the motion of
Mr. Harington. ‘

CRIMINAL PROCEDURE.

The adjourned Committee of the
whole Council on the Bill ¢ for sim-
plifying the Procedure of the Courts
of Criminal Judicature not established
by Royal Charter” was then resumed.

Sections 132 and 133 were passed
after amendments.

Sections 134 to 137 were passed
as they stood.

Section 138 was passed after amend-
ments.

Sections 139 and 140 were passed

as they stood.
Section 141 was passed after amend-

ments.

After two verbal amendments in
Section 142, the consideration of that
and the following Section was post-

ned.

Sections 144 and 145 were passed as
they stood. . ,

The further consideration of the Bill
was then postponed, and the Council

resumed its sitting.

POSTPONED ORDERS OF THE DAY.

The following Orders of the Day
were postponed :—

Adjourned Committee of the whole Council
on the Bill “ to remove certain tracts of Coun-
try in the Rohilcund Division from the juris-
diction of the tribunals established under tho
general Regulations and Acts.” )

Committee of the whole Council on the Bill
« for licensing and regulating Stage Carringes.”

Committee of the whole Council on the Bill

« for t.hf,levy of Port-dues in the Ports of the

ncan.

‘Adoption of the preliminary Report of the
Select Committeo on the Bill “ to amend Act
X LII of 1860 (for the cstablishment of Courts
of Small Canses heyond the local lim:ts of the
jurisdiction of the Snpreme Courts of Judica-
ture established by Roynl Charter),”- end sus-
pension of the Standing Orders in order that
the Bill may be passed through its subsequent
stages.

CRIMINAL PROCEDURE,

Mr. HARINGTON moved that the
communication from the Bengal Govcm-
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of Suits.
ment which was this day reported,
relative to Section 162 of the Criminal
Procedure Bill, be printed.

Agreed to.

"The Council adjourncd.

Saturday, May 11, 1861.

PRESENT :

The Hon'ble the Chief Justice, Vice-President,
in the Chair,

The Hon'’ble Sir H. B. ) C. J. Erskine, Esq.,
d

E. Frere, an
II. B. Harington, Esq., | The Hon’ble Sir C.
R. M. Jackson.

H. Forbes, Lsq.,

In consequence of the indisposition
of Mr. Laing and Sir Robert Napier,
the Council was eadjourned, on the
Motion of Sir Bartle Frere, till Satur-
day, the 18th instant, at 11 o'clock,
the Members assembled not forming
the - quorum required by law for a
Meeting of the Council for the pur-

pose of making laws,

Saturday, May 18, 1861.

PRESENT :

The Hon'ble the Chief Justice, Vice-. Y
R ice-President,

Hon’hle Sir H..B. E. {C. J. Erski \
Frere, Hon’ble Sirneé.El;.qk.
Hon’ble Major-Goneral {  Jackson,

8ir R. Napier, and
H. B. Hnringwn: Esq,, wEsqs Seton-Karr,

H. Forbes, Lsgq.,
NEW MEMBER,

- Tae CLERK reported to the Coun-

cil that he had received a letter from
the Bengal Government, intimating
that the Lieutenant-Governor had no-
minated Mr. Seton-Karr to be a Mem-
ber of the Legislative Council.

Mgz. SETON-KARR wasduly sworn
and took his seat,

LIMITATION OF SUITS.

. Tne CLERK presented to the Coun-
cil a Petition from Russickloll Ghose,
praying for certain amendments in Act -
X1V of 1859 “to provide for the limi-
tation of #uits.”
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Taeg VICE-PRESIDENT moved
that the Petition be printed.
Agreed to.
AMALGAMATION OF SUDDER AND
SUPREME COURTS.

Tre CLERK presented a Petition
from certain Enamdars, Merchants,
and other Native Inhabitants of the

Zillah of the Northern Korkan, in the

Bombay Presidency; and reported that
he had certified on the back of the
Petition that it was not framed in con-
formity to the 22nd Standing Order,
forasmuch as it did not relate to any
matter connected with the business of
the Council.

Mr. ERSKINE said, he understood
that this was a Petition relating to the
proposed Act for the Amalgamation of
the Sudder and Supreme Courts, and

that it was very similar to a Petition’

on the same subject which had been
forwarded to him not long ago. He
had explained to the writers of the
former Petition that this was not a
matter connected with any business
before the Council ; and with the con-
sent of the Petitioners had transferred
the Petition to the Supreme Govern-
ment for disposal. It appeared to him
“that the same course should be pursued
with this Petition, and he should there-
fore move that the Clerk of the Council
be requested to transfer it to the Se-
cretary to the Government of India.

Agreed to.

PARSEES.

Tre CLERK presented a Petition
from certain Parsee Inhabitants of
Bombny, praying that the draft Code
of laws sent up by the Parsees of Bom-
bay be not adopted.

_ ""Also a Petition of Ferozbhoye, wife
of Ardaseer Cursetjec and daughter of
the late Framjee Cowasjee, praying
" for the passing of an Act granting to
the Supreme Court power to exercise
ecclesiastical, as well as criminal, juris-
diction dver the Parsees in matrimonial
and other cases. :

Mr. ERSKINE moved that these
Petitions be referred to the Select

- Committee on the subject to which they
related.

Agreed to.

LEGISLATIVE COUNCIL.

Trespass. 464

TRANSPORTATION AND PRISON
DISCIPLINE.

Tae CLERK reported to the Coun-
cil that he had received a communica-
tion from the Home Department for-
warding the opinion of the .Advocate-
General calling attention to the pre-
sent anomalous state of the law ac-
cording to which no milder punish-
ment than death can-be passed for the
offence of escaping from transporta-
tion, and pointing out the necessity
of a law to enable the Executive Go-
vernment to frame rules for prison
discipline as regards convicts sen-
tenced to imprisonment only, or con-
victs who, though sentenced to trans-
portation or penal servitude, have
not been removed to their final place
of destination.

Tue VICE-PRESIDENT moved

-that this communication be printed.

Agreed to.
ARTICLES OF WAR (NATIVE ARMY).

Tae CLERK reported that he
received n communication from the-
Military Department suggesting for
consideration, in connection with the
Bill to amend the Articles of War for
thg Native Army, that recruits, before
being sworn ‘in, should have Article
47 (requiring Sepoys in the field to aid
in the construction of field works)
read to them in addition to other
articles already directed to be read to
them.

Sik BARTLE FRERE moved that
this communication be printed.

Agreed to.

CATTLE TRESPASS.

had

Tue CLERK reported that he had
received o communication from the
Bengal Government relative to an
amendment of Act IIT of 1857 (relat-
ing to trespasses by cattle).

Mr. HARINGTON moved that
this communication be printed and
referred to the Select Committee on
tho Bill which had been Lrought in to
amend that Act.

Agreed to.



165 Customs Consolidution [Max 18, 1861.] and Amendment Bill. . 466

SUGAR DUTY (NORTIH-WESTERN
PROVINCES). .

Mr. HARINGTON prescnted the
Report of the Select Committee on the
Bill “to amend Act XIV of 1843
(for regulating the Customs Duties in
the North-Western Provinces).”

ARTICLES OF WAR (NATIVE ARMY).

Sik BARTLE FRERE presented the
Report of the Select Committee on the
Bill “ to make certain amendments in
the Articles of War for the govern-
ment of the Native Officers and Sol-
diers in Her Majesty’s Indian Army.”

CIVIL PROCEDURE.

Mr. HARINGTON presented the
Report of the Select Committee on the
Bill * to amend Act VIII of 1859 (for
simplifying the Procedure of the Courts
of Civil Judicature not established by
Royal Charter).”

CONSOLIDATED CUSTOMS BILL.

Mr. ERSKINE moved the first
reading of a Bill for the consolidation
and amendment of the laws relating to
the collection of Custome Duties. He
said that it was a source of regret to
him that the duty of introducing this
Bill to the Council should not have
been entrusted to some one who was
more familiar than he could profess to
be with the internal working and ma-
nagement of the Departments of Cus-
toms in the different Presidencies in
this country. The Bill, as Honorable
Members would perceive, was o very
extensive one, and it referred to u
great variety of minute details- in con-
néection with which it would have been
satisfactory that there should be
some one at hand to furnish informa-
tion and explanations on each puini uy
it arose with more authority than he
could hope to do. As, however, this
did not seem to be practicable, it had
been n consolation to him to reflect
that the draft of this Bill had been
prepared by a Committeo of gentle-
men who were fully cognizant, not only
of the views and requirements of the

chicf officers in the service of Govern-
ment in this Department, but also of the
mercantile community—and of that
community not merely in any omne
place, but, at all events, in the two
greatest centres of commercinl activity
on the opposite sides of Indin. Yo
trusted, thecrefore, that the draft had
been so maturely considered, that any
defects in the manner of its introduc-
tion now would be of compxu'ntively
little importance. Perhups he might
most readily enable Honorable Mcm-
bers to npprehend to some extent the
duty which had been imposed on the
frnmers of this Bill, and the work
which they had accomplished, by call-
ing attention in a summary way to
some of the circumstances which Jed -
to the appointment last year of 4
General Customs Committee and to
the preparation of the measure now
before them. Just two years ago
an Act had becn passed, to amend
the rates of Customs Duties leviable
on articles imported and exported
at DBritish Indian Ports, That Act
did not contain in itself any de-
tailed Tariff of fixed valuations for
duty, nor did it provide for any altera-
tions in the executive managemeut of
the Customs Department. DBut reasons
similar to those which led to the pre-
paration of that enactment seemed to
have led at the samo time to o general
reconsideration of the questions con-
nected with the department, and much
correspondence and discussion ensued,
To this it was not necessary to allude
farther than by noticing that a rather
elaborate report relative to the then
anticipated revision of the Tariff of
valuations had been made by the Cal.

“cutta-Chamber of Commerce tQwards. .

the end of the same year, and
just about the time at which the lato
Mr. Wilson arrived in the country,
His attention, of course, was, withoug
loss of time, devoted to these subjects,
asnd in the months of February and.
March following he cnrried through
the Council a Bill by which the rates
of Customs Duties were again consider-
ably altered and amended. Very soqn
after the passing of that Act, n revised
Tariff of valuations for Duty was like.
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wise published. Tt was put in force
at once on this side of Indis, and was
referred to the other Presidencies in
order to its uniform adoption through-
out the country if that were judged to
be practicable. The publication of this
Tariff gnve rise, a8 was well known,
to renewed' representations, here and
elsewhere—ond in due time the Bom-
bay Government intimated that, al-
though they fully apprecinted the
benefits to be expected from the adop-
tion of a uniform Tariff for Indin, they
were of opinion that the one adopted
in Bengal must be materially modified
hefore its application could be made
universal. Under these circumstances
_the Government of India resolved to
‘nssemble n general Customs Commit-
tee in which the other Presidencics
should bLe represented as well os
Bengal, and in which the mercantile
community should be represented as
well as the official departments under
the Government. The Government of
Madras, and the Chamber of Commerce
there, did not deem it necessary to
depute special representatives to this
"Comnmittcee.
Customs, Mr. Spooner, appeared from
Bombay as the representative, not only
of that Government but also of the
commercial community there,
had expressed entire confidence in his
ability. and judgment. In Bengal,
Mr. Eden, one of the Secrctaries of
the Board of Revenue, was named on
behalf of the Government, and the
Chamber of Commerce named their
own President, Mr. Bullen. To the
Committee thus constituted were cn-
trusted several very important duties.
They were to revise the Tariff alvendy
refarred to, in order to its adaptation
‘to the whole of India; they were to
advise the Government in regard to
some questions relating to the adminis-
tration of the Customs Department in
regnrd to which discussions had taken
place ; they were to frame forms of

uniform Trade and Navigntion Returns’

for tho wholo empire, for periodical
publication ; and they were to preparo
the draft of a Bill to consolidate the
laws relating to the Customs Decpart-
ment in all the Presidencics. To the

Mr, Erskine

‘with which they had to deal.

The Commissioner of’

who

manner in which the Committee had
performed most of these duties it would
be out of place to allude, farther than to
observe that their proposals and per-
formances secmed to have eecared for
them not only the hearty thanks of Go-
vernment but the general approval of

those who were more specially interested

in, and conversant with, the subjeets
| In re-
gard to the Committee’s draft of a Con-
solidated Customs Act, however, it
would be necessary to speak somewhat
morein detail. The plan of a consoli-
dation of the Customs Laws applicable
to the Presidency of Bengal had, he (Mr.
Erskine) believed, been in contemplation
for some considerable time. Dut he was
not aware that any formal design for
n general consolidation of these Laws

-for the whole of India had been enter-

tained before the arrival of Mr. Wilson
in the country. In that supposition
he might be mistaken, but, at all events,
if this measure did not originate with
Mr. Wilson, he had ndopted it at a very
early period.” ‘He alluded expressly
to it during the discussions on the Cus-
toms Bill which he carried through the
Council last spring. On that occasion
the Honorable Member for the North-
Western Provinces suggested a provi-
sion relative to- the. incidence of duties,
in coses of contrncts to deliver
goods, duty-paid, when an enhance-
ment of dutics was enforcad between
the date of the contract and the date of
delivery. Mr. Wilson then observed
that such a provision' might be more
appropriately considered in connection
with a Bill for the consolidation of the
CustomsLayws throughout India, which,
as_he stated, was under consideration
by the Government. And, indeed, no
one who remembered the circumstances
under which Mr. Wilson arrived in
the country, or the views on this par-
ticular subject which he had expressed
some years before he left England,
could wonder that he' &hould be o

-strong advocate for such n consolida-

tion. When he arrived in India, the
then recent enhancement of the rates
of Duties, followed Ly an eunhance-
ment also of the rates of fixed valu-
ations for duty, and by an increased
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strictness of management in some
respects in the Customs Houses, had
“attracted much attention to this de-
_ partment and given rise to much dis-
cussion. At the same timo ls (Mr.
Wilson) was engnged in a scavching
enquiry into the working of ull the
great departments which ministered-to
the public revenue, and with o view,
1o doubt, to the introduction into esch,
as far as possible, of a more uniform
and concentrated management. He
must have felt how conveniont it
would be for the Government, when
they had ouce referred to several Re-
gulations in order to settle some ques-
tion of Customs management in one
Province, to bo saved from the neces-
sity of repeating the process, perhaps
more than once, in connection with very
similar questions if they should arise
in any other Province where the Re-
gulations were different. Ile must
-have felt how convenient it would - be
for a mercantile man to Le assured that,
when he had made himself familiar
with the system which was at work in
his own immediate neighborhood and
under his own eyes, he had thereby
‘made. himself familiar also with the
system which would meet him at every
port in British India with which he
might have transactions. e must
have felt. too, how almost indispensable
such uniformity of laws would be if
there were any likelihood of the in-
troduction into this department of a
more professionnl agency—of a class of
officers more specinlly trained to its
eculinr duties, and enlisted, so to speak,
or general ser'vice in all the "Presiden-
cies indiscriminately. And, indeed, no
one could morc clearly or strongly ex-
press approval of o thorough conso-
lidation of all regulations for Customs
management than Mr. Wilson had
done in England in 1833. Honorable
- Members were no doubt aware that in
that year he had carried through Par-
liament the well known English Con:
solidated Customs Act—and in moving
a resolution prelimiuary to the in-
troduction of thit Bill, he had explain-
ed in much detail and with great
--ability iz views on the whole subjeet,
After eanmerating geveral measures of
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reform which tfe Govornment of tiww
day proposed to ndopt, and noticing
sorintim the recommendations of a
Parlianmentary Comumittee which harl
long been sitting, ho cxpressed himsI\
as follows, in respect to a codification
of the Customs Laws :—

* The next point to which the Comm:: ‘cc
rcfer is that of the codification of tho Cusi mns
laws. Now perhops tho Honso is not awai:
that prior to the year 1823 there existed n
fower than 1500 lows relating to this depasi-
ment ; but in that yoar tho number was rudi~
ol to six Acts of Parliament. Thoso Avis
included every thing rolating to maungem:at,
regulation, smuggling, informations, rogistey,
daty, &c., connected with the Customs Depurt-
ment. Tho labour was performed by one gon-
tleman ; and I now hold in my handa bouk
which Mur. Huskisson exhibited to the ITouso
some twenty-five years ago as tho pgreatest
mental effort that had been made for many
vears. Thesc Acts were classified by  Juwmes
Dencon Hume, Scerctary to the Doand of
Trade ; and I belicve that no more meritorions
work was ever performuod l?r a public servant.
The 1500 Acts to which I have veforred wero
all reduced to this small volumo ; and when
Mr, Huskisson held it up, ho did so with an
air of the giestest triumph. The caso of M.
Humo furnishes a reinnrkablo examplo of tho
impolicy of tho present regulations with regavd
to the promotion of the officers employed in
the Custorms. I think there ought to ‘bo no
branch of the public servico, in which a man
may. not, sooner or latex, by great efforts, look
to A morc promincnt position.”

And, aftér some farther allusions to
Mr. Hume's charncter and career, ho
continued—

“That work having heen performad, it was
not difficult from timo to time to codify the
fresh regulations that wore made; and in the
yoars 1835 and 1835.they weve again codificd,
under the cmo of Mr. Ponlett Thompson. Wo
have given instructions to the Solicitor to tho
Custoins to relnce these #ix Aects into one,
which shall include overy thing that is ncces-
sary for the mmnngement of the Cartoms es-
tablishment.  That gentleman has andertakon
the work; and discarding altogether technical
terms—using plain, simple language, that no
man reading Eoglish can misanderstand, ar-
runging the tranaactions relating to importn-
tion and exportation in all theic varions
branches in the simplest order. 1 hope very
shortly to he allc to luy on the table that Act,
which shall inchule ev cxisting law and
regulntion with regrard to the Customs mnnnge-
ent. And after that is done, in order that theve
may not exist any excenee or ground of complaint,
we have instractel the Coromissloncrs cvery
month to pablish any new regulations that may te

32
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made, so that they may bofncluded cvery year
inn new Act of Parliament. Every regula-
tion ndopted from time to time for the exten-
sion of commerce will thus be brought before
the public from year to year, so that one single
Act of Parligment shall contain the whole of
the cxisting Customs regulations.”

Now, without wishing it to be sup-
poscd that he (Mr. Erskine) considered
that an annual revision and republica-
tion of a great Act like that now
proposed, could in this country and at
this time be preseribed withont much
public inconvenience, it did appear to
him that the principle recognised at
the close of this extract—of a periodical
rovision and reconsolidation, perhaps
nfter three years or five years, of every

iiportant Act passed for the codification’

of any groat branch of the law—wns
ono which might hereafter with much
advantage be considered by the Coun-
cil. That, however, was not a question
on svhich he could then dwell ; but it
would no doubt be admitted that one
who.had years ago entertained the
views just quoted could hardly be
otherwise than an earnest advocate for
some measure of the same kind in this
country, where the existing regulations
were in many repects not only defective,
but discordant in different places. There
could be no doubt that, if Mr.
Wilson had lived .until the Commit-
tee nssembled in the autumn of last
year, the Members of it would have
derived from his ability and great ex-
perience, the most important nssist-
snce. Unfortunately, however, they
were deprived of this advantage, nnd
were therefore thrown back an their owu

stances they had procceded, he (Mr.
Erskine) thought, with much prudence
and good jndgment. They had col-
lected the principal regulations now
in force in this department through-
out Indin. They had collated and

compared them carvefully. They had"

thvown out such portions as were
obviously inapplicable or antiquated
and had retained what was still suit-
able, with as little alteration ns pos-
sible oven in form. Where altera-
tions were unavoidable, they had been
made not in any spirit of theoreti-
Mr, Erskine

| largely,

cal innovation, but as plain prac-
tienl experience required.  Where more.
important deficiencies were discovered,
the Committee had fallen back gene-
rally on the English Consolidated Act,
from which they had borrowed
and occasionally they had
legalised some old established and well
known rule of practice in the depart-
ment or some valuable general order
of the Government. In this way they
had succeeded, he thought, in prepar-
ing a draft which, at least, seemed to
be a great improvement upon any law
hitherto enacted in this country, and
which, he trusted, would afford o se-
cure aud solid foundation on which
to rest further measures of reform
hevenfter. That this opinion would

_in o great degree be shared by mer-

cantile men who, more than others,
were personally interested in the good
management of this department, might .
perhaps be concluded from the man--
nér in which Mr. Bullen himself had
alluded to .the labors of this Com.:
mittee, in nddressing the Chamber of
Commerce in Decemher last. He

wns reported to have said on that
oc¢nsion— :

“He was glul thatthe Tariff which the
Committec had reiared had .met with such
gencrut approval ; ho thought it a fair Tariff
both to the Government and the importer.
The Committee was now engaged in the rgvi-
sion of the Acts and Regulations under which
the Customs were administered, and the issue
of their Inbors would be a concise consolidated
Code for all India, pnrged of many unfair and
in‘jurlous Clauses which were now in force.
‘The Committee had fixed Thursday next for

4 the heariag-of all complaints against tho eXlst-
In these circum-~

ing- Custom Honse ‘system ; and, considering
the libernl views which his two colleagues had
brought to bear on the consideration of all
questions which had come before them, and to
which he wws glad to have that opportunity of

testifying, he had cvery hope that all gricvances
\Jl;{f{’ could bo,}s\lbsmntix{:zd wouldgb!:e reme-
i Al i B

In this passage Mr. Bullen spoke of
the Committee’s draft as a Consolidated
Code, and a similar expression occurred
in the report of the: Committee them-
sclves. And no ‘doubt, in one sense,
this Bill might be so regarded. At the
same time it might be well, in order to
avoid any possibility of misconception,
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to notice at once that, not only was thera
here no attempt whatever, no pretence
of dealing with the many important
questions which would have fallen to be
discussed had this been in the nature
of a Commercial or Maritime Code,
but that this did not even profess to be
an exhaustive compilution and consoli-
dation of all existing Regulations which,
under more favorable circumstances
might have been, and which hercafter
might be, included in a law for the
administration of the department. Some
subjects had for the present been design-
cdly avoided. And on one point the
Committee had been specially anxi-
ous that there should be no misappre-
hension ; namely, that this was in no
respect in the nature of a Tariff Bill, or
a Revenue Bill, or a Bill which would
affect the public exchequer, except in-
deed in as far as the efficient aud eco-
nomical management of a great depart-
ment always must indirectly affect it.
In their report to Government the
Committee had remarked ou this point—

« They think it desirable for many rcasons
that.the laws fixing tho rates of duty charge-
able upon goods, which are of course intended
to bo periodically revised, in ascordance with
the requirements of the State and the eondition
of Trade, should be entirely distinct from the
Code which ought to be drawn up ag far as
possible with a view to permanency. Keeping
this ohject in view throughout, the Commit-
tcc have avoided the introduction into the
draft of all such forms and tables as ure

nocessarily subject to. froquent altoration to

suit the circumstances of the trade of differcnt
rts. In so doing- they have followed the
English practice, whore the Tarift Act, 16 and
17 Vic. c. 106, is quitc distinct from the
“ Consolidated Customs Act 16 and 17 Vie.,
c. 107, though both became law on the same

da)..l'

As regards the materials with which
the framers of this Bill had to work,
it could not be necessary to say anuch,
Honoruble Members were aware that
the Inws which chiefly regalated the
maungement of the Customs Depart-
ment were not (of very remote anti-
quity. The older Regulations on this
subjcct, in as far as they had not been
long ngo formally rescinded, had for
the most part long ago become oliso-
lete ; and the Acts which were onera-

tive in the diffrent Presidencics had
been passed from time to time after
the introduction of groat changes iuto
the system in this country, consequent
on the Reforms of 1833-4.  Afler those
years, when the system of Inland Cus-
toms and Trausit Duties was abolished
from time to time in different Provin.
ces, enactmonts were passed for that
purpose, and changes werce also mado
iu the Regulations of the Dopartment
of Sen Customs. The origiual Acts
for Bengal had been passed in 1836-7,
The corresponding Act for Bombay
had been passed in 183y, but had been
superseded by a more complots lnw

- which furnished many materinls for this

Bill. A similar Act for Mudras had
been pnssed in 1844,  All of these luws
were more or less founded on one
another—all were more or less like
each other—aud, in all, there were
considerable defects. Indeed, it could
bo no libel to say that the Act by
which it was proposed to supersede them
all, was greatly suporior to any of them,
There was one other point on which he
was anxious there should be no mistake,
It had seemed to him expedient—
more respectful to the Members of the
Customs Committes aud more likely to
bo in nccordance with the wishes of the
Council and of others who might fuel
an interest in this Bill—that it should
be prosented to the Council in the first
instance exactly in the shape in which
it had left the hands of the Com.
mittee. He had beea careful, there-
fore, in causing it to be printed, to seo.
that no chauges were made except here
‘and tliere it tho way of verbal amend-
ments. IHe had also directed that re-
ferences should be given in the inargin
to theformer provisionsof law, on which
cach new provision had been found-
cd. Every one who saw the printed
Bill might, thercfore, be assured that in
each particular he was in possession
both of the matured recommendation
of the Committce and of the gene-
ral grounds of it. He trusted at the
same time that, when the Bill should
be read a second time Honornble Mem.
bers would freely state any difficalticy
that occurred to them and any nmend-
ments which scemed expedient. He
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trusted also that, if the Bill were pub- |
lished for general information, a similar
course would be adopted by others, and
thut they would be favored with
opiuions on tlie measare, especially by
the experienced servants of Govern-
ment in the department, and by mer-
cantile men and mnercantile bodies,
such as the Chambers of Commerce
at the different Presidency Towns,
who must be in possession of much
valunble information, and whose sug-
gostions, he was sure, would be receiv-
ed with thankfuluess and considered
with every atteution. If this were
done, he was sangunine that a Select
Committee might offeet further im-
provements in this Draft, and that
it might be made in every way worthy

of adoption by the Coancil. In one or
two particulars the Suprome Govern-
ment, when they expressed a general
_.approval of the Committee’s recom-
mendations, had pointed out that
modifications secmed to be expedient,
and o few provisions had not altogether
commended themsdlves to his (Mr.
Erskine's) own judgment. Theso doubts
chiefly arose in conncction with See-
tions regurding which there had been
differences of opinion among the
Meinbers of the Committce, or which
suggosted innovations on ‘the existing
practice. And it might be right just
to draw nttention to some of these
points as briefly us possible. The Bill
was distributed into nine sub-divisions
relating respectively to—Appointment
of Officers and Declaration of Ports ;
Importation ; Warehousing ; Exporta-
tion'; Drawbanok ; Consting - trade
" Trade in Spivits ; Offences and Penal-
tios ; and Genernl Rules. With re-
ference tc the Appointment of Officers,
he need only remark that no provision
“'wag made for.any coatral body or
Bonrd of Administration. It was con-
sidered—mnid, he thought, wisely—that,
if the law were made uniform through-
out, the applieation and ndministration
of the lnw might be left to the discretion
of the Local Governments, subject, of
course, to the general control of the
Supreme Goverument. Then, a provi-
sion Iiad been introdaced in Seetion VI

fur the Declaration or Proclmmnation
AMr, E:sline

of Ports for the lnnding and shipment
of goods, and for the forfeiture of
goods landed or shipped elsewhere.
This was said to be specially required
in Bengal, as it was doubtful whether
the Inw expressly prohibited the land-
ing or shipment of goods anywhere
along the coast where no customs
establishment was located, and abuses
consequently were known to prevail.
Then Ssction XTIV restored the former
practice as to appeals, and directed that
they should lie in the first instance to
the Local Government with a genoral
control merely on the part of the
Governor-General in Council. Section
XXIX, as to the respousibility of mas-
ters of vessels for goods unauthorizedly
removed, related to o subject on which
there had been much discussion, and he
must, therefore, allow the Commistee to
state their own conclusions in their own
words. They wrote—

“ Inthese Sections the objectionable provi-
sions of the old Law (Section XII of Act XIV of
1836), regarding which the merchants of this

rt some time since addressed the Government,
have heen cancelled.  The Committee think it
is very unrensonable that the master of & vessel
shonld be made responsible for acts which are
avowedly altogether beyond his control. The
master of the vessel is bound to deliver the
goods to the consignees on the payment of
freight and the production of the bills of lading.
The goods having once left the ship’s side hie
cannot possibly tako ‘any precautions to ensure
their being landed at the custom house wharf
or at any other wharf The responsibility
from the moment of delivery from the ship’s
side should rest with the consignee, and suffi-
ci_egt_prccuutions have been taken in Sections
XXX and XXXI to enforce this. The res-
pousihility of the master, so far as in the

-opinion of the Committee it sheuld rest-with:

hiwm, is clearly defined in Section XXIX.”

In other words, the master was made
responsible for any unauthorized remo-
val of goods from the ship, but not
for their further oustody. Section XL
provided that the Customs House Offi-
cers might take samples of goods ; and
it was explained that the number of
articles on which duty was now
chargenble ad valorem necessitated this
provision, in order to secure proper
uppraisement. ‘The importer would no
doubt generally of his own accord

. m2et the wishes of the Customs Officers
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in this respect. But it was thought
better that legal authority should be

given to takc samples if nccessary,

provision being made, of course, for
the repayment of their value. The
subject of Section XLI likewise—
namely, the time to be allowed for the
landing of goods after the entry of the
vessel—had led to much discussion ;
nnd the Committee had entered into the
question at some length in their report.
As that document would be circulated
among the papers relating to this Bill, it
was not necessary that he (Mr. Erskine)
should thenread more than the Commit-
tee’s statement of the conclusionat which
they had arrived.  After alluding to the
insufficiency of the existing law and to
o conference which they had had on the
subject with the leading firms in this
city, they concluded :

« All parties, howerer, cventually scemed to
concur in the Committee’s proposal to allow
cousignees a period of 15 days in which to land

their own goods. But to cnuble ship-owners'
to make their own terms with shippers, n pro-

viso has been added to tho offect that if uny
earlier period than 15 days is expressed on the
Lills of lading for the discharge of any goods,
and the consignees of such goods ucglect to
land them within the period so specified, the
master may at once land tho goods and the
collector shall then hold them sabject to the
ship’s Yien. ‘This provision should, in the apinion
of the Committee, satisfy all pmjc! ; the term
within which delivery of goods_is to be taken
being thus a anatter of materiul agreement
at the time of shipment. ‘The same provi-
sion is contained in the Euglish Law, Sce-
tion LXX.”

In connection with Section LXX there
had been a difference of opinion among
the Members of the Committee on
oune point, namely, whether a remis-
sion of duty should be allowed to im-
porters, on account of ulluge und wast-

ag
house ds (
for consumption. 'The majority were
of opinion that this remission should
be made. The Supreme Government
had concurred with the majority ; and
he certainly saw no reason to dis-
sent, and would propose an alteration
of the Scction uccordingly. The four
Scctions LXXIX to LXXXII were
very importaut, aud would confer new

e ou goods which had been ware-.
d aud were afterwards entered

and Amendment Bill, 47§
benefits on commerco by extending
the advantages of the bouding sys-
tem. They adnitted of the re-
moval of goods in bond not only
from one warchouse to aunother, but
from one Port to another, and of the
trans-shipment of goods in bond. It
appeared to him that some altevations
were required in Section LXXIX,
which was too indefinitely worded.
But in substance he trusted that these
Sections would be approved. Section
CV also had given rise to a difference
of opinion in the Committee. The
majority, however, were of opinion that
allowance of drawback on re-exporta-
tion need not be confined to cases in
which the exportation took place from
the original Port of importation. In
this opinion the Supreme Governmoent
agreed. It scemed to be the more
liberal one ; and so long as proper
precautions were taken to identity the

goods and to prevent fraud, he thought

it was the right principle. The pro-

‘visions relative to the coasting Trade

had been ‘adopted from the English
Act, and were said to be much re-
quired in order to check existing
ubuses. He need not, however, enlarge
upon them at preseat, snd would only
notice that Section CXIX had been in-
serted in order to protect consting
stenmers”from vexatious interferences
dt the minor Ports along the coast. It
was very desirable to foster under-

' tankings of this description and prevent

annoyances to those engaged in them.
The Supreme Government had re-
commended the omission of Sections
CXXVIII and CXXIX; but it seemed

“to him that there must be some misap-

prehension us regards the former Sec-
tion. The latter apparently would have
to bc amended—but he would not
then enter into the question as to the
conditions on which the removal of
country-made spirits from one Indian

‘Port to another should be permitted.

The poapers appended to the Bill
contained full statements. on the
subject, which might be discussed
at a later period. Attention had
speciully been drawn by the Customs
Committee to Sections CLIV, CLV,
and CLVT, of which the first provided



479 Small Cause
that untariffed articles were to pay duty
on the net market value of the like
kind of goods in Bond ; the second
authorized the Local Government to fix
& Tariff value on nny articles ; and
the third authorized the Customs Au-
tharities to take over undervalued goods
on account of Government. The Com-
mittee remarked on these Sections
that the correctness of the principle
of levying duty on the net value in
bond had been approved by Govern-
ment in November last, and that the
provision under which duty used to be
levied from the importer when the
right of pre-emption was exercised,
could therefore no longer stand. There
was no doubt some inconsistency
in admitting the principle of Section
CLYV just after the adoption of a uni-
form Tariff for the whole country, but
in practice, apparently, the discretion
thus proposed to be conceded could
not at onco be dispensed with. Section
CLXI provided for the licensing of
corgo boats, which was .now done in
Bombay, and might, it was believed, be
done elsewhere with advantage. He
(Mr. Erskine) hod noted several other
Sections for comment, but, with one or
two exceptions, they related to matters
of gpmparatively minor importaunce, and
he had already detained the Council so
much longer than he had intended, or
could have wished, that he should re-
frain from entering into further details.
These, then, were the remarks which
he had deemed it right to make in in-
. troducing this Bill ; and he would only

in conclusion éxpress n hope that, when-|-

Honorable Members should have had
an opportunity of carefully considering
the provisions of the Bill itself, they
would concur in thinking that it wns
well calculated to promote the uniform
and effective management of this impor-
tant Department, to remove uncertain-
ties, to prevent vexatious interference
with trade ; and that the gentlemen
to whom it was due, therefore, had
well deserved the acknowledgments
of all those who had at heart the
improvement of the law and the
convenicnce of commerce in this
country.
The Bill was read a fivst timo,

"My Ershine
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COURTS OF REQUESTS (STRAITS
SETTLEMENT.)

Mz, FORBES moved the second
reading of the Bill “ to enlarge the
jurisdiction of the Courts of Requests
in the Settlement of Prince of Wales’
Island, Singapore, and Malacea.”

The Motion was carried, and the
Bill read a second time.

SMALL CAUSE COURTS.

Mgr. HARINGTON moved that the
Council resolve itself into o Commit-
tee on the Bill ¢ to amend Act XLII
of 1860 (for the establishment of
Courts of Small Causes beyond the
local limits of the jurisdiction of the
Supreme Courts of Judicature establish-
ed by Royal Charter);” and that the
Committee be instructed to consider the
Bill in the amended form in which it had
been submitted by the Sclect Committee
with their preliminary Report.

Agreed to. ‘

Sections I and II provided as fol-
lows :—

“I  Thelocal Government may empower
any Court of Small Causes constituted under
the said Act XLII of 1860, to hear and deter-
mine under the Rules contained in Act X of
1859 (to amend the law relating to the recovery
of rent in the Presidency of Fort William in
Beugal) the claims cognizable under that Act
arising within the local limits of the jurisdiction
assigned to such Court as a Court of Small
Causes. Any Court so ecmpowered shall exer-
cise all the powors of a Collector under the
said Act X of 1839, except the power of hear-
iug appenls.

~II. The local . Government may invest,
within the same limits, the Judge of any Court
of Small Causes constituted under the said Act
XLII of 1360, with all or any of the powers
of o Magistrate, and also with the powers of a
Principul Sudder Amsen for the trial aud de-
termination of civil suits under the rules appli-
cable thoreto, other than suits and claims falling
within the provisions of the said Act XLIT of
1860, and Act X of 1859.”

Mr. HARINGTON snid, before he
moved the amendments, of which he had
given notice, hie wished to be allowed
to express his deep regrvet, in which
he was sure every Honorable Member
present would participate, that the
severe illness with which the Honor-
able Member of the Government who
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had brought in this Bill had been so
suddenly attacked, should have com-
pelled him to leave India for a time
for the recovery of his health, and that
this should have been the cause of the
charge of the Bill having devolved
upon him (Mr. Harington). He had
further to regret, (however well and
ably Bengal was represented at the
present time), that what he must regard
as the premature resignation of his seat
by their late estecmed collengue (Mr.
Sconce) to whose excellent mnnner of
conducting his duties as a Member of
this Legislature, the Honorable and
learned Vice-President had, with the
hearty concurrence of all present, borne
honorable testimony on the last occa-
sion on which the Honoruble Member
had made his appearance in that Cham-
ber, should have left him (Mr. Haring-
ton) the sole Member of the Select Com-
mittee to which the Bill was referred
for a preliminary Report. The late Ho-
norable Member for Bengal had printed
and circulated certain amnendments in
the Bill as settled by the Select Com-
mittee which it was his intention to
have moved when the Council resolv-
ed itself into a Committee of the whole
Council upon the Bill. The Bill was in
the Ordersof the Day for that day three
weeks for a Committee of the whole
Council, and it was fully expected that
the Bill would have been committed
upon that day, but other more im-
portant business prevented it from
being brought forward, snd the lute
Honorable Member for Bengal thus
lost the opportunity of proposing his

amendments, which lte (Mr. Haring-

ton), very much regretted. He did
not concur in those amendments,
and had the late Honorable Member
for Bengnl moved their adoption, he
should certainly have considered it his
duty to oppose the Motion. The first
amendment proposed to give a special
appenl to the Sudder Court from every
decision pnssed under the Act which
the present Bill had been brouglu in
to amend, not ouly upon poiuts of Iaw,
but upon many other poiuts which, in
practice, by a little skilful management
on the part of Counscl learned in the
lnw, would open almost cvery case
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to appeal. He would sny nothing as
to what would be the effect of the
amendment, if adopted, on the files of
the Sudder Courts, which had already
more work than they could dispose of
with the despatch which was so de-
sirable, but it must be obvious that the
amendment was directly opposed to a
fundnmental provision of Act XLII of
1860, to wit, that there should be no ap-
penl in the cases decided under thatAct,
though, under certain circumstances,
& case might be stated for the opinion of
the Sudder Court. The next amendment
of the lato Honorable Mcmber for Bon-
gal proposed to invest the Local Go-
vernments with discretionary power to
reduce the pecuniary juriediction con-
ferred by Act XLII of 1860 0u the Courts
constituted under that Act, but he (Mr.
Harington) gould see no adequate cause
for any such change in the existing
law. Hecertainly could find no reason
for it in the appointments recently mnde
to the Courts of Small Causes about to
be established in Bengal. In all quar-
ters he heard those appointments well
spoken of. It was not his intention to
move the amendments proposed by the
late Honorable Member for Bengal. As
he had already said, he did not agreein
those amendments. It was of course
open to any other Honorable Mem-
ber who thought proper to move
their adoption. For his own part he
was content with Act XLII of 1860 as
it stood, but as it was thought that
some of the nmendments, of which he
had given notico, would enable the
Local Governments to extend the bene-
fit of Courts of Sinall Cnuses muych
farther than, with a due regard to
financial and other considerations, would
otherwise be possible, and none of
the proposed amendments affected the
principle of the original Act, he was
willing to nssent to them. The mea-
sure must bo regarded as purcly expe-
rimental. This would be the cuse for
some time. All that he nsked for the
measurc was that it should be allowed
a fair trial. If this wero accorded,
he had no fear as to the result. But
happen what might, he felt bound to say
that the Supreme Govermnent, by its
liberality in the. matter of ralary, and
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the Bengal Government by the eave
and judgmont exercised by it to secure
fitting agents to carry out the Act, had
done their best to ensure its success-
ful operation. As regarded the first
three amendments, of which he had
given notice, he would only observe that
they merely proposed a different, and
as it sppeared to him, & more con-
venient arrangement of the Sections to
which they related. If adopted, they
would lenve the Sections substantially
as settled by the Select Cowmittee on
tho Bill.

With these remarks he begged to
move the omission of the Ist and 2nd
Scctions in order to substitute the fol-
lowing :— ‘

“J, The Local Government may invest any
Court of Small Cafiscs constituted wnder Act
XLII of 1860, within the local limits of the
Jjurisdiction nssigned to such Court, with the
powers of a Principal Sudder Amcen for the
trial and dotermination of civil suits under
the rules applicable thoreto, other than suits
falling within the %rovhiou #0f the said Act
XLIT of 1860. The docisions passed by a
Court of Small Causes in* the exercise of the
powers conforred under thid Séction, shall be
open to rogular and special appeal in the same
manner, and subject to the same rules, as if they

had been passed by a Principal Sudder Ameen, -

II. The Local Government may aleo invest,

within the snme limits, the Judge of any Court |

of Small Causcs, constituted as aforesaid, with
all or any of the powers of a Magistrate for
the trial and decision of cases cognizable b

& Magistrate, but no other jurisdiction in criini»

nal matters shall be exercised by any Court

80 constituted. .
IIL  In tho places in which the provisiops
of Act X of 1859 (to amend the law relating
to the recovery of rent in the Presidency of
Fort William in Bengal) are in force, the Lo-
empower any Court of

and determine, under the rules contained in
tho said Act X of 1859, and subject to the
samo regular and special appeal, the claims
cognizable undor that Act arising within the
local limits of the jurisdiction of such Cowrt.
Any Court so ompowered shall exorcise all the

powers of a Collector under the said Act X of-

1859, except the power of hearing appeals.”

_ Tne CHATRMAN said, he had no
ohjectivn to the omission of Sections
Iand II, but not for tho purpose
of substituting the porticular Sec-
tions proposed, which scemed to him
to require amendment. By voting
therefore for the question of omission,

Mr. Harington
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he did not wish to be bound to the
Secctions proposed to be substituted, as
they now stood.

The question to omit Sections I and
II was then put and carried.

The question to substitute the pro-
posed Sections being read—

Tue CHAIRMAN said, as he
understood the object of the I1st
Clnuso, it was to enable the Local
Government to invest any Judge of a
Court of Small Causes with the powers
of a Principal Sudder Ameen. He
believed it was stated by the Lieut-
enant<Governor of Bengal, in some
papers which had been laid before
the Council, that if some such provision
were not made, there would be difficulty
inappointing Snmall Cause Court Judges,
as thiere would not be sufficient work
to occupy their time, and consequently
the measure would prove too expensive.
The Lieutenant-Governor, therefore,
proposed that the Small Cause Court
Judges should be invested with the
powers of o Principal Sudder Ameen.
He nlso proposed that the Judges
should be invested with the powers of’
a Magistrate, which was the object of
the second proposed Clause ; and he
further proposed that the Judgesshonld
have the power fo try cases under Act
X of 1859, and that was the object of
the third amendment,

With regard to the 1st Clause, he
doubted very much whether the words
employed really carried out the infen-

. tion. The Clause provided that

* The Local Government may invest any
Court of Small Causes constituted under Act
..\I{II‘of' 1860, within the local limits of tho
Jurisdiction assigned to snch Court, with the
powers of a Priucipal Sudder Ameen.”

He should prefer to stop here, but
the Section went on— -

“for the trinl and determination of Civil
suits under: the rules applicablc thereto, other
than suits falling within the provisions of the
enid Act XLII of 1860.” '

Now there were two classes of suits
falling within the provisions of that Act,
namely, suits cognizable by Small
Cause Coarts, and suits not cognizable
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by them. The suits coguizable were
those mentioned in Section 3 of the
Act, namely,

“.claims for moncy due, whether on bond or
other contract, or for rent, or for personal pro-
perty, or for the value of such property, or for
damages, wheun the debt, damnage, or demand
does not exceed in amount or wﬁl‘ze the sum'of
Rupees 500.”

And then the Section went on to
describe what suits were not cognizable
by a Court of Small Causes, namely,

“on a balance of partnership account, unless
the balance shall have been struck by the par-
tics or their agents ; or for a share or part of
a share under an intestacy, or for a legacy or
part of a legacy under a will; or for any
claim for the rent of land, or any othor
claim for which a sunit may bho brought
before a Revenue Officer, or for the recovery
of damages on account of alleged personal in-
juries, unless special damage of a pecuniary
nature shall have resulted from such injury.”

He supposed that, by the words
¢ other than suits fulling ' within the
provisions of the said Act XLII of
1860,” twere meant suits cognizable
by a Court of Small Causes, but, as
the learned Clerk of the Council had
observed to him, the words were appli-
cable to suits not cognizable by a
Court of Small Causes. The question
would therefore arise—what were the
suits which it was intended that the
Judge of a Court of Small Causes, with
the powers ofa Principal Sudder Ameen,
should try? He should prefer to leave
the Section so worded as simply to
empower the Local Government to in-
vest & Small Cause Court Judge with

the powers of a Principal Sudder.

Ameen; and then he would, as a
Small Cause Court Judge, try all suits
cognizable by a Court of Small Causes,
and, as a Principal Sudder Arecn, all
suits coguizable hy a Principal Sudder
Ameen, subject, of course, in his latter
capacity, to the ordinary regular and
special appeals. But the amendment

went on to say—

« The decisions passed by a Court of Small
Csuscs in the excrcise of the powers conferred
under this Section i shnlll be open to ngnlu"

1 special 8] in the same manncr, ans
;?I‘ﬁjcct to ﬁwm::ne rules, as if they had been
passcd by a Principal Sudder Amecn.”
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Now it appeared to him (th®
Chairman) that, when the officor was
acting in a Court of Small Causes,
there ought not to be an appeal from any
decision passed by him; thongh, if he
were trying as a Principal Sudder
Ameen, it was obvious that he would
be subject to the ordinary rules under
which a Principal Sudder Amcen tried
suits. But the 6th Section of Act
XLII of 1860 provided that—

“ Wherever a Court of Small Causes is
constituted undor this Act, no suit cognizable
by such Court under the provisions of this Act
shall be heard or deternined in any other
Court having any jurisdiction within the local
Emits ”of the jurisdiction of such Small Cause

Jourt.

It appeared to him that this pro-
vision, taken in connection with the
words of the proposed Clause above
referred to, would give rise to consider~
able confusion, and that the Detter
plan would be to stop at the words
“ Principal Sudder Ameen,” and leave
the Judge of a Court of Smnall Causes,
who might beinvested with the powers
of a Principal Suddor Ameen, to the
ordinary law which would guide the
decision of suits by Principal Sudder
Ameens. He should therefore propose
the omission of all the words after the
words “Principal Sudder Ameen” in
the Gth line of the Section.

Mgr. HARINGTON enid, the in-
tention of the Sections had heen cor-
rectly stated by the Honorable and
learned Chairman, and if that intention
had not been expressed with sufficient
clearness in the Sections as they wero
framed, he could have no objection to
the wording of the Sections being nlter-
ed so ns to make their meaning perfect-
ly clear, Tha olject of the ingertion
of some of the words remnrked upon
by the Honorable and learned Chnir-
man was to prevent aJudgo of a Small
Cause Court, when inveeted with the
powers of o Principal Sudder Ameen,
from hearing appenls from (he Moousifls
ond Sudder Ameens. He thought
that, if & Judge of 8 Small Cause
Court were cmpowered. to try the
three clnsses of cases proposed in ad-
dition to his duties as a Small Cause
Court Judge, he wonld have anple

33
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work to occupy his entire time, and
that the better course would be to
coufine such officers at present to the
trial of original suits without giving
them any appellate jurisdiction. Sud-
der Ameens and Moonsiffs, where their

Courts were retained, would continue"

to be subordinate to and subject to the
control of the Zillah Judge, and he
(Mr. Harington) thought that the

appenls from their decisions should be.

henrd by that authority.

Tue CHAIRMAN said, supposing
an English Barrister were appointed
o Judge of & Small Cause Court,
and the Local Government thought
fit to invest him with the powers

of o Principal Sudder Ameen, he

would be cqually competent to hear
sppeals from Moonsiffs and Sudder
Ameens as to try original suits cogniz-
able by Principal Sudder Ameeus.

Mr. HARINGTON said, it was o
question, not of competency, but of expe-
diecy. He did not doubt the com-
petency of the persons who might
be appointed Judges of Courts of
Small Causes to decide appeals, but
for the reason, which he had already
given, he did not wish them to exer-
cise appellate jurisdiction. He would
‘not however press his objections.

Tue CHAIRMAN’S Motion was
then put nnd carried ; and nfter some
further nmendments (on the Motion
of the Chairman), Section I was passed
as follows :—

“ The Local Government may invest any
Judge of a Court of Small Cnuses constituted
under Act XLII of 1860 with the powers of o
Principal Sudder Ameen within ruch local limits

as the Local Government shall from time to time
appoint.”

The proposed Sections ITI and III
were passed after amendments.

Mzr.. HARINGTON moved the in-
troduction of the following as Sec-
tions IV and V :—

" An officer to be styled the Clerk of the
Court may be appointed to any Court of Small
Causcs constituted as aforesnid, on such sulary
as shall be authorized by the Governor-Gene-
ral of India in Council. The appoiutment and
removal of such officer shall rest with the

Court, subject to the upproval of the Local
Government.

AMr. Harington
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When a Clerk is appointed to any Court. of
Small Causes constituted as aforesaid, such
Clerk shall, subject to the orders of the Couwt,
issuc all Summonses, Warrants, Orders, and
Writs of Execution, and keep an acconnt of
all proceedings of the Court, and shall take
charge of and keep an acconnt of all moneys
payable or paid into or out of Court, and shall
enter an account of all such mone{s in & book
belonging to the Court to be kept by such
Clerk for that purpose.”

Agreed to.

Mz, HARINGTON said, it was
necessary that ho should preface his
Motion for the adoption of the amend-
ments which stood next in order on
the notice paper, with a few remarks.
Ilonorable Members would probably

‘have observed in the Official Gazette,

announcing the establishment of Courts

-of Small Causes in certain places

within the Lower Provinces of Bengal,
and the appointment of Judges to those
Courts, that two of the gentlemen so
nominated were appointed Judges, not
only of the Courts at the Sudder
Station of their respective Districts,
but also of the Courts ordered to be
established in the interior of those
Districts. He understood that it was
the desire of the Honorable the Lieu-
tenant-Governor of Bengal that these
gentlemen ehould occasionally sit and
hear and determine cnses of compara-
tive difficulty and importance with
the Judges of the Mofussil Courts of
their respective Districts. The Hono-
rable the Lieutenant-Governor of Ben-
gal had apparently long entertained the
idea that in every District there should
be a chief or superior Judge who should
Liold a rank in the Judicial Department
coirespording to the rank held by the
Commissioners of Divisions in the
Executive Department. He would
have this chief or superior Judge make
regular circuits to the other  Civil
Courts of the District and sit. with
the Judgsos of those Courts in  hearing
and determining difficult and important
cases. An outline of the plan proposed
by the Honorable the Lieutendnt-Go-
vernor of Bengal would be found in
the remarks made by him when a Mem-
ber of this Council on the Motion for
the second reading of the Civil Proce-
dure Bill, and in the arrangements

3
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recently made, as described in the
Gazette to which he (Mr. Harington)
had alluded, the Hounorable the Licute-
nant-Governor of Bengal appeared to be
desirous to some extent of carrying out
the plan. He (Mr. Harington) thought
there could be no doubt that the ar-
rangement would be found to have its
advantages. He saw no objection to
its adoption, but he believed that some
provision of law was necessary to give
legal effect to it, and the amendments
which he was now about to propose
would probably be considered suflicient
for the purpose. He should move the
addition of the following as Sections VI
to IX : .

“ VI. Whenever more Courts than onc are
constituted in any District under the said Act
XLII of 1860, the Court so constituted at the
Sudder Station shall be, the Principal Court of
Small Causes of such District.

VIL. The Judge of the Principal Court of
Small Causes in any District may sit with the
Judge of any other Court of Small Causes,
constituted as aforesaid, in the same District,
for the “ttial and determination of any suit
cognizable under the eaid Act XLII of 1860,
which the J:ifa of such other Court may
reserve for trial by himself and the Judge of
the Principal Court of Small Canses.

VIIL, en two Judges sit together for
the trial of a suit under the last preceding
Section, and they concur in the decision or
order to be passed, such decision or order shall
be the decision or order.of the Court, and shall
be signed by both Judges. If, in the trial of
any suit, such Judges shall differ on @ point of
law, or usage having the force of law, or on the
construction of a document affecting the me-
rits of the decision, they shall submit a case
for the opinion of the Sudder Court on the
point of differcnce between them in the manner

rescribed in Section 13 of the said Act
XLIT of 1860, and the rules applicable to a
reforcnce to the Sudder Court coutaincd in
Scctions 14, 15, 16, 17, 18, and 19 of the sid
Act, shall be applicable to the reference made
in such suit. X .

IX. If such Judges differ on any point
other than tho points ahoverentioned, or tho
construction of @ document, the Judge of the
Principal Court of Sinall Causcs shall have

the casting voico.”

The Sections were passed after
amendments in Sections VI and IX,

Mgr. HARINGTON moved the ud-
dition of the following new Section:—

«X. All suits cognizable under the provi-
sions of the said Act XL1I of 1860, which shall
be pending Lefore any Court within the limits of
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the jurisdiction of a Court of Small Canses
constituted under tho said Act, at the tiine of
the constitution of such Court, shall be heard
and detcrmined in the same mauner as if such
Court had not been coustituted.”

Agreed to.

The Proamble and Title were passed
as thoy stood, and the Council having
resumed its sitting, the Bill was re-
ported with amendments.

Mr. HARINGTON said that, the
Standing Orders having been suspend-
ed, he begged to move that the Bill be
read a third time and passed.

The Motion was carried, and the
Bill read a third time. -

Mr. HARINGTON moved that Sir
Bartle Frere be requested to take the
Bill to the Goveruor-General for Lis
assent.

Agreed to.

POLICE.

Mr. HARINGTON moved that
the Council resolve itself into a Com-
mittee on the Bill ¢ to regulate tempo-
rarily the procedure of the Police en-
rolled under Act V of 1861 (for the
regulation of Police); and that the
Committee be instructed to consider the
Bill in the amended form in which it
had been circulated.

Agreed to. :

The Bill passed through Committee
without amendment, and, the Council
having resumed its sitting, was re-

rted.

Mz. HARINGTON moved that the
Bill be reud a third time and passed,

The Motion was carvied, and.the Bill

Mr. HARINGTON moved that
Sir Bartle Frere be requested to take
the Bill to the Governor-(zeneral for
his assent.

Agreed to.

ROHILCUND DIVISION.

The Order of the Day being read for
the udjourned Committee of the whola
Council on the Bill * to remove cor-
tain tracts of couutry in the Rolilcund
Division from the jurisdiction of the
tribunnls established under the general
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Regulations and Acts,” the Council
resolved itself iuto o Committee for
the further consideration of the Bill.
Mr. HARINGTON said that, since
this Bill was rend a second time, he

had ascertained from a communication’

with which he had been favored by the
Honorable the Lieutenant-Governor of
the North-Western Provinces that the
whole of the Pergunnahs of Juspoor
aud Knsheepore, which were included
iu the Schedule of the Bill as it now
stood, were not situate within the
Terace, and that the parts of those
Porgunnahs not so situated were nearer
to the Station of Mooradabad than to
the site proposed for tho new station
which it was intended to ecstablish as
soon ns this Bill should become law.
The local authorities had no desire
that the Bill should extend to any part
of the Rohilcund Division not fulling
within the Teraee, and the object of the
amendment of which he had given
notice was to enable the Honorable
the Lieutenant-Governor of the North-
‘Western Provinces to exclude from the
operation of the Bill those parts of the
two Pergunnahs named in the amend-
ments which were not so situated, and
which, as he had already mentioneq,
were nearer to their present sudder
station of Mooradabad than to the site
of the proposed new station.

The Bill paszed through Committee
after the necessary amendments, and
the Council having resumed its sitting,
was reported.

. PORT-DUES (CONCAN).- .

Mr. ERSKINE moved that the
Council resolve itself into a Committee

on tha Bill “for the levy of Port-:

dues in the Ports of the Concan”; and
that the Committee be instructed to
consider the Bill in the amended form
in which the Select Committes had
recommended it to bo passed.

Agreed to.

The Bill passed through Committee
after the substitution of *“1lst day of
July 1861 for *1st day of May
1861,” as the date of commencement
of the Act; and the Council having
resumed its sitting, the Bill wnas
reported,

LEGISLATIVE COUNCIL,
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CRIMINAL PROCEDURE.

The Order of the Day being read for
the adjourned Committee of the whole
Council on the Bill “ for simplifying
the Procedure of the Courts of Crimi-
nal Judicature not established by Royal
Charter,” the Council resolved itself
into a Committee for the further con-
sideration of the Bill.

- The postponed Sections 142 and 143
provided as follows :—

142, Provided that it shall be competent
to a Court of Secssion to chargea person for
any such offence committed before it or under
its own cognizance, and to try such person upon

“its own charge. Frovided also that in any case

triable by the Court of Session, it shall be law-
ful for any Court of Civil Judicature hefore
which the offence was committed, instead of
eending the case for investigation to the Magis-
trote, to complete the investigation itself and
to direct the commitment of the accused person
to the Court of Session. ar

143.  When any such commitment is mpds
by order of a Civil Court, the Comt shall
frame o charge in the manner hereinafter ‘pro-
vided, and shall transmit the same with: the
order of commitment and the record of the"
cnse to the Magistrate, and the Magistrate shall
}{;‘nng the case bfgfc;‘ro the Court of Session in
1ke manner as if the preliminary enquiry h
Leen made by himselfgfe iney enquiry had

Mr. HARINGTON moved the
omission of the above Sections and the
substitution of the following:—

. “Itshall be competent to & Court of Ses- .
sion to charge a person for any such offence. -
committed before it or under its own cogni-’
zance if the offence bo triable by the Court of
Session, and to try such person upon its own

harge. In such cas¢ the Court of Sesgion =
shall have the same power of summoning and
causing the attendance at the trial of any wit-
nesses for tho prosecution or for the defence
which is vested in & Magistrato hy this Act.
. In any casc triablo by the Court of Session,
it shall be lawful for any Court of Civil Judio
catare before which pny such offence was com-
niitted, instead of sending the dase for invess.-
tigation to a Magistratc, t6 complete the inves-
tigation itsclf and to direct the commitment of
the 9ccused person to the Court of Session.

Whea any such commitment is made by, K
order of a Civil Court, the Court shall frame .
a charge in the manner hereinafter provided, *
and shall transmit thé same with the order of
commitment and the record of the case to the
Magistrate of the District or other Officor ex-
ercising the powers of a Magistrate, and such
Mngistrate or other Officer as aforesaid shall
bring tho caso befure the Court of Scssion toge-
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ther with the witnesses for the prosceution and .

defence in like manner as if the proliminarvy
enquiry had been made by himself.

If any such offence, triable by the Court of
Scssion, was committed before a Mngistrato
not cmpowered to commit for trial before a
Court of Scssion, such Magistrate shall send
the case to a Magistrate competent to make
such commitment who shall proceed to pass
such order in the case as he may think proper.”

The Scctions were passed after some
verbal amendments and after the intro-
duction (on the motion of the Chair-
man) of the following new Secction
before the last :—

“ Whonever any Court of Session or Civil
Court shall commit or hold to bail any person
for trial under Section 142 or 143, such Court
may also bind over any person to give evidence,
and, for that purpose, may cxercisc all the
powers of a Magistrate.”

Section 146 was passed afier amend-
ments.

Section 147 was passed as it stood.
Sections 148 and 149 were passed

after amendments. L
Szction 150 was passed as it stood.
Sections 151 and 152 were passed

after amendments.

Sactions 158 to 155 were passed as

they stood.
ection 136 was passed after amend-

ments.
Sections 157 to 161 were passed as

they stood,
Section

162 provided as fol-
lows:—

« The evidence of each iitness shall be
laken down in writing in the lunzuago in
orlinary ‘use in pmeeerlings before the Court,
by or in the presence and heaving and under
the personal dircction and superintendence of
the Magistrate, not ordinarily in the form of
gnestion and answor, but in the form of a
pocrative, and when completed shall Le read
over to the witness in the prescnce of thé per-
son accused if in attendance, or of his agent
when his personal attenilance is dispensed with
and he appears b
sary, be ggr(:ctc« and shall be sizned by the
Magistrate. If the evidence bo micng down jn
o different language from that in which it has
been given, and the witness does not under-
stand the ngunge in which ic is taken down,
the witncss may require his- deposition s takon
down in writing to _be i'ntcrprctel.l to bim_jn
the language in which it was given. n
the evideuce of 8 witness is given in English
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.the Magistrate may take it down in that lnn-

‘guage in his own hand. It shall be in tho dis-
cretion of the Mugistrate to take down or canse
tobe taken down any particular question and
answer, if there shall appear any specinl reason
for 8o doing, or uny person who is a prosocutor
or a person nccused shall reguire it. The
Magistrate shall rocord such remarks as he
may think material respecting the demeanor of
any witness while under exawmination. In
cases in which the cvidenco is not tuken down
in writing by the Magistrate, he shall be
bound, as the examination of cach witness pro-
ceeds, to make a memorandum of the substance
of what such witness deposes, and  such memo-
randum shall be writtcn and sigmed by the
Magistrate with hisown hand, and shall form
partof the record.  If the Magistrate shall be
prevented from making a mnemorandum as above
required, ho shaull record the rcason of his
inability to do so.”

Sir CHARLES JACKSON pro-
posed to substituto the words “ in the
language in ordinary use in the dis-
Atrict in which the Court is situated”
‘for the words *“in the language in
ordinary use in proceedings before
the Court’” in the beginning of the

| Section. .
The ameudment .being put, the
Council divided—
- Ayes 4. , _ INoes 3.
Bir Charles Jackson. | Mr. Forbes.
Mr. Erskine. 1 Mr. Havington.
Sir Robert Napier.’ The Chainan,
Sir Bartle Frpre, g
So the motion was carried.
Tae CHAIRMAN moved the

substitution of the words “by the
witness” for the words * by the Magis-
trate,” at the close of tho first sentence ;
and said he proposed, if this amend-
ment shonld be “carried, to move the
followingz amendment, in order to en-
sure the provisions of the Section be-
ing fully carried out.

Agreed to.

Tae CHAIRMAN then moved the
insertion of the following words after

' the above : —

agent, and shall, if neces- |

« The Mngistrate shall sign & memoran-
dum stating that the evidonce was taken in his
pressuce and hearing and under his personal
direction and superiutendence.”

! 3

Mn. FORBES said that he objected
to the introduction of these words as
unnceessary, and as showing a ueedless
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and, in his opinion, undeserved distrust
of the Magistrates. At the end of the
Scetion on which the Committee was
engaged were these words—

«In cases in which the evidenee is not taken '

down in writing by the Magistrate, he shall be
bouiid, as the examination of cach wituess pro-
ceeds, to make a memorandum of the substance
of what such witness deposes, and such memo-
yandum shall bo written and signed by the
Magistrate with his own haud, and shall form
part of the record. If the Magistrate shall be
prevented from making a memorandum as
ahove required, he shall record the reason of
his inability to do so ;"

"and it appeared to him (Mr. Forbes),
not only that these words gave all the
security that was wanted that evidence
should be taken down bond fide by
the Magistrate, but that to require a
certificate in addition to this, showed
o doubt of the good fuith in which this
part of the law would be carried out.
The iprop’dp_d, addition to the Section
was further in his opinion unnecessary,
‘since if any Magistrate would so far
forget his duty as to evade the provi-

sion of the law which he had just read,

he would probably also evade the words
now proposed to be added. He should
therefore vote against the proposed
amendment.. | ,
.. Mr. HARINGTON said, he was
olso opposed to the introduction of the
words abjected to by the Honorable
Member for Madras. He thought that
the. Sectign, as at present framed,
afforded .all the security they could
fairly and rensonably require that the
evidence of every witness should be
tuken in the manner provided in the
Section. The object nimed ot was to
oblige the Magistrate, as the examin-
atiou of each witness proceeded, to give
Lis mind o whal the witness was de-
posing and to conduct the exmmniuation
himself instend of leaving that duty to

others and .having his own attention.

diverted to other matters, The part
of the Section quoted by the Honor-
able Member for Madras had been
introduced for the express purpose of
sceurivg this object. The provision
sppeared to him quite adequate for the
purposce, aud he could see no sufficient
reason for the proposed addition,

Mr, Furbes

LEGISLATIVE COUNCIL,
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After some further discussion, the

question being put, the Council di-
vided—

- Ayes 5.

Noes 2.
Sir Charles Jackson,

Mr. Forbes.
Mr. llarington,
Sir Robert Napier.
Sir Bartle Frere.
The Chairman.

So the Motion was carried, and the
Section, as amended, was passed.
The further consideration of the Bill

was then postponed, and the Council
resumed its sitting.

STAGE CARRIAGES.

Mr. HARINGTON postponed the
motion (which stood in the Orders of
the Day) for a Committee of the whole
Council on the Bill “ for licensing and
regulating Stage Carriages.”

CATTLE TRESPASS.

Mr. HARINGTON moved that
Mr. Seton-Karr be ndded to the Select
Committee on the Bill ¢ to amend Act
III of 1857 (rclating to trespasses by
cattle).” ‘

Agreed to.
RECOVERY OF RENT (BENGAL).

Mr. HARINGTON moved that
Mr. Seton-Karr be added to the Select
Committee on the Bill ¢ to amend Act
X of 1859 (to amend the law relating
to. the recovery of rent in_the Presi-
deney of Fort William in Bengal).”

Agreed to.

PORT BLAIR.

Mr. HARINGTON moved that
Mr. Secton-Karr be added to the Select
Committee on the Bill ‘ to regulate
the administration of affairs in Port
Blair.”

Agreed to.

MALACCA LANDS.

Mr. HARINGTON moved that Mr.,
Scton-Kuarr bLe added to the Sclect

1]
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Committee on the Bill “ to remulate

the occupation of land in the Settle-

ment of Malacca.”
Agreed to,

REGISTRATION OF ASSURANCES.

Mr. FORBES moved that Mr.
Seton-Karr be added to the Select
Committee on the Bill ¢ to provide
for the Registration of Assurances.”

Agreed to.

BREACH OF CONTRACTS; AND RE-
GISTRATION OF CONTRACTS.

Sir BARTLE FRERE moved that
Mr. Seton-Karr be added to the Select
Committee on the Bill * to provide for
the punishment of breach of contract
for the cultivation, production, gather-
ing, provision, manufacture, carriage,
and delivery of agricultural produce,”
and. the Bill “ to" provide for the 1ré-

gistration and for the better enforce- |
ment of engagements for the cultiva- |

tion and delivery of agricultural pro-

duce.”
Agreed to.

COURTS OF REQUESTS {(STRAITS'
SETTLEMENT).

Mr. FORBES moved that the Bill
« to enlarge the jurisdiction of the
Courts of Requests in the Settlement of
Prince of Wales’ Island, Singapore,
and Malacca” be referred to a Select
Committee consisting of Sir Charlcs
Jackson, Mr.
mover.

Agreéd to.. —
SALTPETRE.

Mzr. HARINGTON gave notice that
he would on Saturday next, move the

gecond reading of the Bill *toregulate |

the manufacture of Saltpetre and of Salt
educed in the manufacture thereof.”

STAGE CARRIAGES.’

Mgr. HARINGTON moved that the
Bill * for licensing and regulating
_Stage Crrriages’” be procoeded with in
Committce of whole Council next
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Baturday before the Bill “ for simypli-

fying the Procedure of the Courts of

Criminal Judicature not established by
Royal Charter.”

Tne VICE-PRESIDENT said, he
thought it very possible that the Stago
Carrvinges Bill might give rise to some
discussion. As to the Criminal Proce-
dure Bill, although it was proposed
that it should not take effect Lefore
the 1st of January next, yet it was
very desirabloe that it should be passed
into law ns early as possible, 80 as to
admit of its being translated and pub-
lished in sufficient time beYore it came
into operation. '

Mr. HARINGTON snid that, afior
what had fallen from tho Honorable
nnd learned Vice-President, he would
not press his Motion,

The Council adjourned.

‘ ;;S'aturday, May 25, 1861.

PRESENT @

The Hon'ble the Chief Justice, Vice-President,
in the Chair.

Hon'ble Sir H. B. E. Hon'ble Sir C. R, AL
Frere. . Jackson,

H. B. Havington, Esq, and .

H. Forbes, Esq., W. B. Scton-Kaur, Esq.

C. J. Erskine, lsq,,

SMALL CAUSE COURTS AND POLICE,

Tre VICE-PRESIDENT read Mes-
sages, informing the Legislative Coun-
cil that the Governor-General hapd
assented to the Bill * to amend Act
XLII of 1860,” and the Bill “to re. -
gulate temporarily the procedure of
the Police enrolled under Act V of
1861 (for the regulation of Police.)”

LIDUTATION OF SUITS.

Tihe CLERK reported to the Coun.
cil that be had received by transfor
from the Ilome Decpartment, a com-
munication from Mr. G. Norton, fo;-.
warding a Memorial from Shah Koon-
dun Lall and Shah Phoondua Laj, -
praying for an amendinent of Act X1V
of 1839 (to provide for the limitation
of suits.)





