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613 Churruck
deposition. So thaf, in any point of
view, he very much doubted whether
the making of the memorandum ought
to be required.

MR. LeGEYT’'S amendment was ac-
cordingly withdrawn and the further
consideration of the Section postponed.

Section 144 was paesed after an
amendment.

Sections 145 and 146G were post-
poued. . o

Sections 147 to 149 were severally
passed as they stood.

Sections 150 and 151 were severally
pessed after amendinents.

Sections 152 to 166 were severally
passed as' they stood.

Section 167 was postponed.

Sections 168 to 170 were severally
passed as they stood.

The consideration of Chnpter 1v
was postponed.

Sections I to 15 of Chapter V, Bec-
tions 1 to 16. of Chapter VI, and
Sections 1.to 4 of Chapter VII, were
severally passed as they stood.

The further consideration of the Bill
was postponed, and the Council re-
sumed its sifting.

NOTICE OF MOTION.

Mr. FORBES gave notice that he
would, on Baturday the 9th Instant,
move that Section 146 of Chapter 111
of the above Bill be omitted, in order
that the following Section may be sub-
stituted for it ; namely :—

“ Befors any witness is examined, the Court
shall administer to such witness such oath as
it may cousidor to bo most binding on the con-
science acoording to the reliyious persuasion of

such witness, uiring him to k the whole
truth and notzhosg butg the truth.'ra

"EXCLUSIVE PRIVILEGES TO
INVENTORS.

Mr. PEACOCK moved that Sir
ames Outram be requested to take
the Bill « for granting exclusive privi-
legesto Inventors to the President in
Council, in order that it might be trans-
. itted to England for the sanction of
Her Majesty.

Agreed to,

[Ocronzr 9, 1858.]
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-~ AHMEDABAD MAGISTRACY,

Mr. LEGEYT gave notice that ho
would, on Saturdav the 9th Instant,
move the second reading of the Bill © to
empower the Governor in Council of
Bombay to appoint a Magistrate for cer-
tain  districts within  the Zillah
Ahmedabad.” - o

The Council adjourned.

o —

Saturday, October 9, 1858.

Present:
The Honorable the Chiof Justice, Vics-
President, in the Chair,
Hon'ble J. P. Grant, | Hon'ble” Sir A" W,

Hon'ble Lieut.-Genl. Buller,
Sir J. Outram, 1. B. Huwington
Hon'ble H. Ricketts, | Esq,

Hon'ble B. Peacock,
P. W. LeQeyt, Esq.,
E. Cwrrie Esq.,

) _ST_AM? 'DU'TI ES (BENGAL))

Tar CLERK presented to the Coun-
cil a Petition of Rammohun Banner-
jee and Guddadhur Bannerjee, Zewmin-
dars of West Burdwan, concerning the
Rill “to amend Regulation X. 1829
of the Bengal (‘ode (for the collection
of Stamp Dauties.)”

‘Mr. PRACOCK moved that the
above Petition be printed.

Agreed to.
ENDOWMENT OF MOSQUES,

HINDOO TEMPLES, AND
COLLEGES.

l and
H. Forbes, Euq.

Tae CLERK presented a Petition
of Protestant Missionarics praying for
the repesl of the Regulations of the
Bengsl and Madras Codes roviding
for the maintonance of endowments
for the support of Mosques, Hindoo
Temples, and Colleges.

Mz. CURRIE moved that the
above Petition be printed.

Agreed to.
CHURRUCK POOJAH.

Tae Crenx also presented to the

Council a Petition of Protestant Mis-



615 Ahmedabad
sionaries praying for a legislative.
enactment to suppress all those public
practices at the Churruck FPaojah,
whether nominally religious practices
or not, which are in themselves cruel
and inhuman.

Mz, CURRIE moved that the
above Petition be printed.

He said that in making this motion
he did not pledge himself to take any
farther eteps 1n the matter, for it
appearcd that the subject bad already
been considered by the Court of Di-
rectors, and the Honorable Court had
expressed an opinion against the ex-
pediency of any direct interference on
the part of Government, The Liou-
tenant-Governor of Bengal, after a
careful review of the question, bad
also come to the same conclusion,
‘With the permission of the Council,
he would read a statement of what
had been done in the matter from the
general Administration Report’ of the
several . Presidencies for the year
1856-67 : —

“ The Honorable the Court. of Directors having.
remarked that, if the practico of swinging on
Churrucks was found to be attended with cruelty!.
and lable to be enforced without the free con-
sent of parties submitting to it, they doubted
not that the Govornment would consider what
mensuros should be adopted with reference to it
~—the Commissioners of tho South-Western Fron-
tior and Assam, and the SBuperintendents ot Police
Lower Provinces, Chittagong and Cuttack, were
requeated (o report on the subject, and to atate
whether tho existing law was sufficient for pre-
venting the crime, or whether, in their opinion,
any apocinl measures were requirod.

“TIntermedintely however, the order eallin
for the opinions of tho Officors nbove-mentiono&
waa roviewed by the Honorable Court, who re-
corded the following remarks regarding it :—

“ ¢ We observe that enquiry has been inatitut-
ed by the Lieutenant-Governor with a view to
the authoritative suppression of the practice of
swinging on the Churruck, as it is stated that it
would be regarded with satisfaction by the sen-
sible part of the Hindoo Community, and with
indifforence by the rest.

* ' Wo should prefer, however, that your en-
deavors for the suppression of this practice should
be based on the exertlon of influence rather
than upon any act of authority.*

¢‘ Subsoquently also to tho issue of the Oir.
cular to the Commissioners, a memorial regard-

the Churruck Poojah was received from the

i\

in,

Ctﬂcuth Missionary Conferende.”
Then followed the Memorial, which

no doubt was much to the same effoct

as the Petition now presented.

‘¢ After caroful , the Li
Gvernor came to the conclusion that, as the
cane was one of pain voluntarily undergone, the
romeily must bo left to the Missionary and the

1darat] . N
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School Master, and that, as stated by the Honom.
ble Court, all such cruel ceremonies must be dis-
couraged by influence rather than by authority,”

Such were the opinions which had
been recorded. It would however be
for the Council to cousider whether
the Petitioners had now wade out
such a case as seemed to call for legis-
lative interference.

The motion was carried.

FALSE WEIGHTS AND MEA-
' '~ SURES. * ~

Tawr CLERX reported to the -Coun-
cil that he had received a communica-
tion from the Chairman of the Madras
Chamber of Commerce, representing
that the provisions of the Police Act,
XI1II of 1856, wers riot a sufficient
check against the fraudulent use ‘of
false weights and measures inasmuch
as they restricted a Police Inspector
entering a shop or premises to inapect
the weights and mensures used therein
only upon complaint made to him,

Mr. FORBES moved that the ahove

| communication be réferred to the Selwct
"Committee on *the -Indian Penal
Code.”

Agreed to.
.  MERCHANT SEAMEN.

Mg. CURRIE presented the Rep-rt
of the Select Comunittee on the Bill
“for the .nmendment. of the law re-
lating to Merchant Seamen.”

AHMEDABAD MAGISTRACY.

Mr. LeGEYT moved the second
reading of the Bill * to empower the
Governor in Council of Bombay to ap-
point a Magistrate for certain Districts
within the Zillah Ahmedgpbad.”

Mgz. RICKETTS said, he would sub-
mit to the Council that, on the whole,
it would be better, instead of legisla-
ting for the particular districts in

iestion, to_ provide for'all " districts in
the same position = throughout the
Bombay Presidency. ' The Zillah: of
Ahmedabad wag a Regulation district.
The neighbouring Province of Katty-
war was a non-Regulation district
under the control of a Political Agent.
For some reason or another, not ex-
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plained in the annexures to the Bill,
the Magistrate of Ahmedabad had been
unable to manage the people of a Per-
gunosh called Bhownugghur, which
was on the confines of Kattywar; but
the Political Agent of Kattywar was
able to manage it. The Bombay Go-
vernment, therefore, had appointed the
Political Agent Magistrate of the dis-
tricts in  Bhownugghur, in lieu
of the Magistrate of Ahmedabad; but
shortly after, questions arose regard-
ing appeals from tbe districts from the
Magisterial decisions of the Political
Agent, und the Sudder Adawlut dis-
covered that the Rules of Bombay were
so strict that there could be but one
Magistrate in each Zillah, and therefore
recommendéd alteration of the Law,
ﬁggulaﬁon X1I. 1807 of the Boinbay

de enacted that the duties of Police
in each Zillah should be conducted by
the Collector of that Zillah, and further,
that the Collector of each Zillah should,
under the denomination of Zillah
Magistrate, perform the functions of
Police. The Legislature had long ago
provided for cases of that nature on this
side of India. ~Regulation XVI. 1810
of the Bengal Code provided as fol-
lows :— :

“‘ The Governor General in Counoil, whenever
he may deem it advisable, will invest the Ma-
gistrate of any Zillah with a genernl concurrent
authority as Joint Magistmte in any contiguous
or other jurisdiction, or in any part thereof.”

An enactment of this kind would
exactly meet the case which had induc-
ed the Honorable Member for Bombay
to bring -forward the present Bill.

_ Under Regulation XVI. 1810, the
Collector of a Zillah in Bengal could
and did exercise the jurisdiction of a
Magistrate.

But it appeared to him that there
was another point to be provided for.
1t was the intention of the Bombay
Government that the Political Agent
of Kattywar should be Magistrate of

hownugghur, It could not be intend-
ed that, “if appointed such Magistrate,
he should leave the distr.ct of Bhow-
hugghur and go to Kattywar. Pro-
bably the intention might be thet
People should be brought from Bhow-
nugghur to the office at Kattywar ;
and in that case, it would be necessary
8lso to enact that it should be lawful
for that Officer to exercise his Magis-

[Ocroper 9, 1858.]
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terial duties beyond the confines of
his jurisdiction. '

He should therefore move as an
amendment that the second reading of
the Bill before the Council be post.
poned until this day three months,
and suggest to the Honorable Momber
to bring in & Bill to the following
effect in the meantime :—

It shall be lawful for the Government of
Bomb int & Joint or Assistant

w ' F

trato, with the powersof a Magistrate, in -
Dutywt subject to the Bombay a%vemn::)ut, :H

to give such Joint or Asaistant Magistrate oon-

current jurisdiction with the Magistrate over

any part or over the whole of the District,

or to place any portion of the District exclusive-

ly under such Joint or Arsistant Magistrato,

“ A Joint or Assistant Magistrate so appointed
shall be subject to the jurisdiction of the Bese
sions Judge of the Zillah within which the local
jurisdiotion assigned to him may bo, and to the
8udder Court inlike manner with the District
Magistrate,

¢ It shall be lawful for the Governor in Coun-.
cil in Bombay to authorize any Magistrate or
Joint or Assistant Magistrato to hold trials at &
place beyoud the confiues of his jurisdiotion.”

Tog VICE-PRESIDENT eaid, the
more general course in this Council had
been to vote ngainst the second read- -
ing, *

Me. LeGEYT snid, he did not
think the Honorable Member (Mr.
Ricketts) had given quite & correct
version of Regulation X11. 1807, Ifhe
had understood the Honorable Member
aright, the Honorable Member had sta-
ted that, under the present law, the Go-
vernor in Council of Bowbay had ‘no
power to sllow any one but the Magis-
trate of a Zillah, as described in Bece
tion 111 of Regulation XIL 1807 of
the Bombay Code, to perform the
duties of a Magistrate within bis
Zillah ; but if he would look farther
on, he would see that the 8rd Clause
of Section III of the same Regulation
provided for the appointment of Ansist-
ant Magistrates, and that subsequent
Sections provided for vesting Assistant
Mngistrates with the full powers of a
Mngistrate. Then there were other
Acts for appointing Joiut Magistrates
in Zillahs. If the Governor in Couneil
of Bombay had considered that either
Assistant Magistrates with full pow-
ers, or Joint Magistrates, or Deputy
Magistrates, appointed under the
existing Regulations, would have
answered forthe Bhownugghur villuges,
he would doubtless not have sent up
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this Bill for the opgrovul of the TLe-
gislative Couneil. -

Geyt) thought the Governor in Coun-
cil did not consider that such appoint-
ments ‘would have answered, and con-
sidered that, for political reasons, the
Political Agent of Kattywar should
exercise Magisterial powers in the
districts of Bhownugghur. It would
hardly do to appoint the Political
Agent of Kattywar, who was sn offi-
cer of equal rank with, and perfectly
independent of the Magistrate of Ah-
.medabad, Assistant to the Magistrate
with full powers, Nor, he (Mr Le-
Geyt) spprehended, was it intended
that he should be appointed Joint Ma-
gistrate ; for although as Joint Ma-
gistrate he would exercise powers
concurrently with the Magistrate, yet
in some portions of  his duties he
would be subject to the control of the
latter. He believed it was to avoid
these inconveniences that the Gover-
nor in Council. preferred to meet the
exigency now felt by appointing the
Political Agent of Kattywar Magis-
trate of Bhownugghur.. If he (Mr.
LeGeyt) hnd rightly understood the
draft Act which the Honorable Mem-
ber proposed to substitute for the
present Bill, it would do no more than
allow the Gtovernor in Council to ap-
point a Joint or Assistant Magistrate.
That wonld entail an alteration of
the whole procedure laid down in the
Bombay Code. The object of the
. Bill he bad introduced was that the
Governor in Council should have pow-
er, without creating a new Zillah, of
appointing an Officer with -the full
powers of a Zillah Magistrate. 1If the
Political Agent of Kattywar should
be appointed a Joint Magistrate or an
Assistant Magistrate, ho would, in a
certain degree, according te the pre-
pent Law, be subject to the Zillah
Magistrate. He (&[r. LeGeyt) could
not see how the arrangement proposed
in this Bill was in any way calculated
to'lead to the inconvenience of the Pub-
lic. 'The Bombay Governmert thonght
it calculated to further the administra-
tion of Justice. They had the power
of appointing Assistont Magistrates
with full powers,  and Joint Magis-
trates, but had not thought ‘it expe-
dient to exercise that power in tfxis

AMr. LeQeyt
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instance, and he, for his own part,
did not see why the Bill should not
pass into Law.

Mr. CURRIE said, he thought it
would be as well if the Honorable Mem-
ber for'Bombay would himself consider,
and nalso consult the Bombay Govern:
ment on the expediency of extending
to that Presidency the general powers
now conferred in Benual by Regulation
XVI. 1810. It was very convenient
that the executive Grovernment should
have those powers, aund as occasion
had arisen for them in Bombay, he
thought it would be better if the
Regulation for Bengal were extended
to it.

The question being put, the Council
divided :— . e L

Ayes 8.
Mr. Forbes,
Mr, Harington,
Sir Arthur Buller,
Mr. LeGeyt.
Mr. Peacock.
8ir lames Outram,

Mr, Grant. -

'l‘l_le Vi(_:ej.l’r?id‘elrlt.‘ b ) ) '
" The motion was accordingly carried,
and the Bill read a second time.

CIVIL PROCEDURE.

On the Order of the Day being read
for the adjourned Committee of the
whole Council on the Bjll ¢ for simpli-
fying the Procedure. of the Courts of
Civi? ‘Judicature not established by
Royal Charter,” the Council resolved
itself into & Committee for the further
consideration of the Bill. .

Tup postponed Section 92 of Chap-
ter 1II prowided that a defendant de~
siring to set-off any demand against the
plaintiff’s claim must tender a written
statement containing the particulars of
such demand, the excess of set-off
over claim being abandoned.

Mr. HARINGTON said, in con-

sequence of a remark which fell from
the Chair at the last Meeting of the

Noes 2. "*
Mz Currie.
Mr. Ricketts,

Council, and which had reference to

the law or.practice of “what “was
called a set-off as it obtained in the
Courts in this country, whethér estab-
lished by Royal Charter or by the
local Governments, he had been Jed,
in the course of the week, to look into
the English law on the subject, anl to
consider whether it might be acted
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upon with advantage in framing any
amendment of the Section before the
Committee. He observed that in
Blackstone and other English law !
books it was stated that a set-off,
when used as & mode of defence to a
suit or action, was of that nature that
it admitted the claim of the opposite
porty to be just, only insisting that
the debtor was also a creditor in some
other manner in respect of which the
opposite  debt was counter-balanced
either wholly or in part. He did not
know whether this_ was still the law
in Her Majesty’s Courts ; but whether
it was so or not, a rule which required
that a defendant who desired to set-
off against the claim of the plaintiff
a demand for which he might sue the
laintiff separately, should first ac-
Enowledgc the justice of the plaintiff’s
claiin, appeared to him to be strictly
equitable and reasonable, and to be
consistent with the real meaning of
the term ¢ set-off ;” and, accordingly,
in the first of the two amended Sec-
tions prepared by him, he had proposed
it for adoption.- When a defendant
in an action of debt, assumpsit, or the
like, not only pleaded a set-off to, but
also denied the justice of the plaintifi’s
claim either in the whole or in part,
there would be ‘two causes of action
which might have accrued on differcnt
dates, and the proofs upon which they
severally restes would often be found
to be quite distinct. In such cases,
80 far as he could perceive, no advan-
tage could result to either party from
doubling up the two claims and treat-
ing them as a single suit, while in
practice he thought that*such incon-
venience might ensue from such &
proceeding.” There could, of course, be
uo objection, but the contrary, to the
two claims proceeding step by step
together to a decision, and to the deci-
810n of the one following immediately
upoa the decision of the other, though
in all other .respects they should be
dealt with as distinct actions which
1o reality they were. Such wasindeed
the present practice which was found
be very convenient, while it gave
to either party the full benefit of any
claim which "he might succeed in
estoblishing against the other. . Under

these circumstances it did not appesr

9, 1858 ] Procedure Bill, €22
to him that any thin
gained by allowing a de
deqxed the justico of: the plaintiffa
claim, to meet that claim with a
countcr-demand by way of set-off,

would be
endant, who

‘which he might make the subject of

a separate action, unless tho Com.
mittee should be of opinion that the
counter-claim of the defendant should
not he subject to the stamp duty
imposed upon petitions of plaint, and
which the defendant would have to
pay if lie appeared in the character
of plaintiff.  When, however, a de-
fendant, acknowledging the justice of
the plaintif’s claim, assigned us his
only reason for not satisfying it thut
he had a counter-demand ‘against the
plaintiff, which, if proved, should be
allowed to counter-balance .the plaint-
if’s claim either wholly or in part,
the case was very different. By such
admission the matters in dispute
between the parties were at once re-
duced to a single controversy, and the
Court, instead of having to investi-
gate and determine the claim of the
plaintiff as well as the claim of .the
defendant, would be required to look
to the claim of the latter only ; and as
by acknowledging the justico of the
plaintiff’s claim, the defendant would
relieve the Court from the labor and
responsibility of adjudicating upon it,
he thought that the stamp duty paid
upon the plaint might fairly be allowed
to cover the counter-claim of the de-
fendant, and that the Court should
proceed to determiue the single action
remainiog to be decided, provided, of
course, 1t had jurisdiction over tho
demand of the defendant in respect -
of its value or amount. The first of
the two amended Sections preparcd
by him had been framed in
accordance with these. views. The
gecond amended Bection, which he
should not have occasion to bring for-
ward should the Committee agrce to
the first Section, was nearly the same
as the Section which he had proposed
or Saturday last. To that Section
it had been objected by the Honorable
Member for Bengal that, when a suit
was brought sgainst a perfon who
had & counter-demand »sgainst .th'e
plaintiff, which, but for the plaintif's
suit, might never come into Court, it

0
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would be hard to charge the defendant ]

with a stamp duty on his demand, and
the Honorable and learned Member of
Council on his left (Mr. Peacock) had
made a {urther objeetion to the latter
part of the Section, which pointed
out what was to be done in the event
of the counter-demand of the defend-
ant exceeding the jurisdiction of the
Oourt in which the suit was brought,
It appeared to the Honorable and
learned Member that the provision
contained in this part of the Section
might encourage the defendant to in-
crense any demand that he might have
against the plaintiff beyond the juris-
diction of the Court in order to canse
the removal of the suit to another
Court, whereby the plaintif might
be harassed and subjec ed to heavy
expense. He (Mr. hnrington) was
not prepared to say that this might
not happen. but hae-thonght such a
case would be of very rare occurrence,
It must be remembered that the
counter-demand of the defendant would
be chargeable with a stamp duty
proportionate to its amount, which he
-would not recover from the plaintiff
in the event «f his failing in his proofs,
while after all the suit would not
be removed to a differcnt district,
but only from one Court to another
Court of the same district, and
that a superior Court. 1t was un-
necessary, however, for him to notice
these objections further at present, as
the first of the two amended Sections
prepared by him was free from them.
He would only further remark that
both Sections contained words to show
that it was not every demand of a
defendant which would constitute a
valid or legal set.off to the cluim of
the plaintiff, and that, when a set-off
was pleaded, it would be the duty of
the Court to consider whether it was
of'such a nature that, if proved, it should
be allowed to counter-balance the claim
of the plaintiff. Her Majesty’s Com-
misgioners appeared to have tuken it
for granted that there was alrec1,
some law of set-off in the Mofussi{,
and théy had contented themselves
with providing that, when a set-off was
pleaded in & Muoneiff’s Court, its
character or amount should not be
looked to, but thut if the claim was
Mr. Harington ‘
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considered to be established, the Moon.-
gift should decreo -for the amount.
There was, however, no law of the
kind, and as the rule proposed by Her
Majesty’'s Commissioners was ob-
viously open to serious objections, he
thought that the Select Oommittee
had acted wisely in refusing to adopt
it. With these remarks he begged to
move thi$ Section 92 should be omitted,
with a view to the substitution for
it of the first of the two amended
Scetions prepared by hin, which was
as follows ;:— .

* If the defendant admit tho claim of the
plaintifl’ but desire to set-off against it any de-
mand for which he might sue the plaintiff in the
snme Court, he shall tender o writon statement
containing the particulars of such demand, and
if the Court be of opinion that the demand of
the defendant is of a noture Which,. if.proved,
should be allowed to counterbalance“the .claim
of the plaintiff ejther wholly or in part, it shall
proceed to investigate the demand of the defond-
ant in the suit before it. When a defondant
may be allowed under this Bection to set-off a
demand inst the claim of the plaintiff, ho
shall be debarred from bringing a separate suit
In respect of the same cause of action.”

Mg. CURRIE said, he had given
notice of an amendment on this sub-
ject,” having some objection to those
proposed by the Honorable . Member
for the - North-Western Provinces.
The amendment before the Committee
al;penred to him to be open to two
objections. He thought first that -the
defendant shenld not be required to
admit the plaintiff’s claim, at least in
the whole ; and secondly, if the counter-
claim exceeded the amount cognizable
by the Court, he thought the defend-
ant should not on this. ground be
debarred from pleading it.  He had
prepared a Section which avoided
these objedtlons. He also proposed
that the defendant should not be liable
for stamp duty in respect of a set-off ;
but if he sought for judgment for a
sum in excess of the p‘)nintiﬁ"a claim,
it seemed right that the written state-
ment containing the particulars of his
demand should be upon such stamp
paper as would be required for a plaint
tor the amount of such excess.

- Tes' CHAIRMAN .thought that
the Honorable Member for the North-
Western Provinees went on a correct
principleinreguiring admissionofplaint-
1’8 claim to some extent ; but he went
too far. Forinstance, two persons hav-
ing mutual dealibgs' came into Court ;
the plaintiff said that a large sum was
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due to him; the defendant might be
prepnrcd to admit half, and .to insist
that he had a demand which ought
to be set-off. The amendment seemed
to require that he should admit the
plaintif’s claim to the ’full extent.
He begged to suggest the introduction
of the words * either wholly or in
part” after the words ¢ if the defend-
ant admit the claim of the plaintiff.”
He was not prepared, considering the
preliminary examination of the parties,
and the verification of the pleadings
that were proposed, to give the defend-
ant that latitude which he had in the
English Courts, or to let him both
deny the existence of any demand-on
the part of the plaintiff, and meet it,
if proved, by a plea of set-off. IIe
observed that the Honorable Member's
amendwent proposed to leave it in the
discretion of the Judge to sny - whe-
ther the cross-demand was proper to
be admitted by way-of set-off. It
might be better that the law should
define the nature of the counter-claims
which should be allowed to be set-off,
rather than ~that the Court should
have this power. ~ He was clear, how-
ever, that there should be some limita-
tion to the defence of ‘‘set-off.” It
would be very inconvenient to adwit,
besides money demands, claims found-
ed on assault, slander; &c. ; many false
cluims would thus be brought forward,
by which plaintiffs would be harassed
and the hearing of causes incouve-
niently protracted. The limitation of
the English law of set-off might not
be the best; but it was better than
admitting all claims whatsoever as
matter of set-off. .

8mm ARTHUR BULLER said, he
dld‘ not see why an admission of the
plaintiff’s claim should be the condi-
tion of the plea of set-off. Why
might not the defendant say, I don't
admit that the plaintiff has any valid
claim agninst me ; but even if I am
Wigtaken in my law, I have a set-off P
Theso two defences were certainly
Dot incompatible uccording to English

W. Technically speaking, the mers
Plea of get-off would, as the Honorable
Member for the North-Western Pro-
vinces said, admit the plaintiff’s claim,
h!’t theu the defendant nlways fortified

18 case by another and perfectly ad-

[OcronEr 9, 1858.]
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missible plea of denial of the plaintifi’s
claim altogether. But what he (Sir
Arthur Buller) most objected to was
the lewving it to the Judge to determine
what sort of set-off he would allow.
One Judge might have no hesitation in
admitting a set-off for damages for as-
sault, or libel, or criminal conversation.
Another might make it a rule to admit
of no set-off except for a fized ascertain-

ed debt, and ane Judge's practice would

not be binding on another. It never

would do to leave this, which should

be sottled by substantive law, to the
caprice of individual Judges ; and in his

opinion the original Clause was far

better than this or any other amend-

ment which was before them ; but he

had rio very strong opinion one way-
or another, as to whether the right of
set-off should extend to all demands,

or whether it should be in some degree

limited.

Me. PEACOCK preferred Section
92 as it stood, though it might
require some amendment. The ex-
pression “along with the claim of the
plaintiff if it shall consider ‘it reason-
able 8o to do” did not mean that the
Judge had the option whether to try
or nov; it compelled him to try the
question of set-off soine time or other
before the suit was determined, for
tat was provided by the Section relat-
g to the decree (161). He pre-
ferred tho preséut Section, because it
did not oblige a defendant to admit the
plaintiff’s demandif heset up a counter-
clnim. A defendant might honéstly
deny that he owed any thing ; he mi ht
state the facts truly, and submit whe-
ther he was indebted. He wmight say,
«1 contend I amn not indebted ; but if
I am, I have a cross-demand.”  He
ought not to be obliged to admit the
whole claim which might depend on
gome difficult question of law which
might be decided against the plaintiff.
He thought that the Honorable
Metnber for the North-Westera Pro-
vinces had made a slight mistake
as to the English law. The ples of
set-off must admit the den}nqd, but
there might be a denial of liability in
a separate ples. A defeqd‘nt might say,
“If you determine against me on this
claim, then I ask you to inveatigate
my case against him ; ho is insolvent—
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do not compel me to pay his demand,
when I have a larger claim against
him.” If the words “if it shall con-
sider it reasonable so to do” were
applicable to the whole Section, he
would prefer to omit them. According
to English law, & set-off was allowed
only in cases of debts and liquidated
damages. Vindictive damages, ns for
assault, &c., could not be matter of set-

off. This Section went farther and pro--

vided that, if one man sued another and
there was a counter-claim, the plaintiff
should not issue execution until the
counter-claim had becn determined ;
therefore, if the subject of the counter-
claim was within the jurisdiction of
the Court, it ought to be investigated,
whatever it might be. The prineiple
adopted in Aect IX of 1850 (for the
more easy recovery of small debts
and demands) was this. If thore were
cross-judgments betweén the same par-
ties, execution was to be taken out by
that party only who had judgment for
the larger sum, and for so much unly as
should remain after deducting the
smaller sum. It mattered not what
were the nature of the claims. The
defendant was not to be imprisoned, nor
was his property to be seized if he
held o docreo against the plaintiff
for an equal or larger amount. Suppose
- a 8uit for rent and a cross claim, not
for a debt, but for unliquidated da-
mages, say a sale of Indigo seed to the
defendant, which, though warranted
rood, had turned out to be worthless ;
the Judge would decide that the rent
was'due, Was he to permit execution
to issue before deciding upon the
other question ? It might be that the
defendunt had sustaired damages by
the loss of a crop far beyond the
amount of tho rent. It ought not to
be discretionary with the Judge to
investigate that: he should be bound
to do so. If both cases were within
his jurisdiction, he should try both
before execution issued. Section 92
might easily be amended if his view
were wrong. He referred to the latter
part of the proposed Section :—
“Whén o def~ndant may de allowed under
this Section to sct-off o demand sgainst the
olaim of tho plaintiff, he Ahall be dobarred from

bringing a separate sui‘ in respeot of the samo
cause of action.” :

My, Peacock
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It meant, if there sbould be a de-
cree for or against. the defendant or
that the suit was pending. This was
not sufficient, because plaintiff might
abandon his suit; in that case the
defendant should nevertheless have
the beuefit of his set-off,

Mz. HARINGTON said that,
when the jurisdiction-'was limited, it
was necesswry that the set-off should
also be limited. ' The -latter part of
the amended. Section had been intro-
duced for this reason. . He referred to
Blackstone’s Commentaries and said
that there were various grades of
Courts with different jurisdictions, and
that they could not properly exceod
their respective jurisdictions. The
question must also bo considered with
reference to the stamp laws in which
the Government had an interest. It
occurred to him that, if the defendant
admitted the justice of the plaint-
if's claim, the Government might
fairly forego the stamp duty on the
defendant’s counter-demand ; bul if the
defendant disputed the plaintifi’s claim,
a8 alféddy noticed by him, there was
no advdntage in doubling up the two
claims. They had better be tried as
separate suits.

Mz. GRANT asked, if it was
meant that a Judge must suspend
judgment in one action because another
was pending ? If this were 8o, n
plaintiff in a very simple case might
never %et a decree af all. Suppose, for
example, tho simple case of a ryot not
paying his rent. The Zemindar must

et his rent; if not, he cannot pay
iis revenue, and he loses his estate.
An action is brought, the ryot has no
defence to the claim, but states that
last year the Zemindar slandered him,
and that be has an action for damages
which must be tried in the way of a
set-off, it matters not whether in the
same suit or not, He demands that
judgment be stayed till both actions
are determined. The slander case
might require months to get up the
proof. "Should the éther simple case,
Thich might be decided in five mi-
nutes, be postponed until the tedious
and complicated slander-suit, which
had no connection with the other
matter, should be settled ? His own
opinion was thut the practice of the
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Supreme Courts was better, which as
ho understood,  restricted -claims of
get-off to cases of debt. If the dis-
pute was all one matter of account,
that might conveniently be decided at
once, and -the balance' sscertained.
But this would not be possible, if
mauy claims, for various unascertained
amounts, arising-out of quite different
transactions, were to be hearl toge-
ther. He was uocertain, from the
terms of Scction 93, what' was actually

the intention.

Tue CHAIRMAN said, it would be
better to abandon the whole principle
than open a door to a flood of sets-off
arising in respect . of claims of all de-
scriptions. He thought that his Honor-
able and learned - friend (Mr. Peacock)
proceeded on a greater presumption of
fair denling in htigation than existed
in this country. Such a provision
would be for the encouragement of
false claims; and when it was found
that oxecution could not be taken out
while a counter-clsim was in litigation,
the plaintif would be harassed by
folse .claims. If the principle could
be limited to cases of monrey and liqui-
dated damages, convenience might re-
quire that it should be admitted. He
could put no other construction on the
Scction than that it mennt to give the
Judge a discretion. * Along with the
claim of the plaintiff” meant not of
course that he was to hear simultane-
onsly, but in the same suit, and that
one decree would detera:ine the whole.
Buch n diseretion might be objection-
able. If there were difficulties, the
Section might be abandoned and pro-
vision made in the Chapter relatiog to
execution of decrees for a set-off of
cross-judgments. But such a provision
should not go to the extent of. sus-
pending one judgment for an indefinite
time until all possible questions should
have been determined. It should be
limnited to judgments actuslly recover-
ed. One party might push on his
action while the other was pending ;
but there should be a strict limit of
the time during which the judgment
should be suspended.

Me. CURRIE suggested that the
tion might be limited to such cases
of debt &c. as had been referred to.

9, 1858.] Procedurs Bill, 630

Mr. PEACOCK}aaid, the objection
t'hnt false claims might be brought
forward applied as much to a ect-oft on
account of a debt as to a set-off of other
matters, It waa said that Zemindars
might be delayed ; but they should not
legislate only for them, Every one
(whether Zomindar or not) had to pay
his just debts. A more probable case
than that supposed, had boen sugmosted
tohim. It was much more likely that a
forged bond should be attempted to be
set-off than a case of slauder. L'he forged
bond would fall within the rule, if a
set-off for debt were allowed, for the
validity of the claim must be tried
before it could be rejected. But it wrs
said that the case supposed was that
of a good causo of suil as a trespass,
slander, &c., but one requiring lohg
proof. It might be inconvenicnt to
admit such a case to be tried as a set-
off. Ha should be content to confine
the set-off to debts, and to introduce
8 Clause like Section LY 1I of Act IX
of 18,0 :—

‘“1f there be cmu-liudzmml.l betwoon tho
parties, oxecution shall bo taken out bLy that
party only who ahall havé obtained judgment
for the larger, and for so much only as shall

remain after deducting tho smallor sum; and
satisfuction for the remai shall bo entered,

as well g8 satisfuction on the judgment for tho
smaller sum ; and if both sums shall he eqnal,
satisfaction shall be ontored upon both judg-

ments."”

‘Where there was n counter-claim,
it might be lefs to the Judge's diacre-
tion not to ullow cxecution to issue on
one decree if lie thought it reasonable
to delay it until auotber claim should
be determined. If this should be the
opinion of the Couuncil, he would pro-
pare a Section.

Mz HARINGTON'S motion to
omit Section 92 was then carricd,
and the motion to substitute the pro-
posed Section was by leave withdrawn.

The postponed Section 107 of Chap-
ter lflpbei?g road by the Chairman.—

Mz. LEGEYT, moved that the fol‘-
lowing . words be added to the Bec-

tion :—

« But in every such
tified and made at the ex
shall be mlz-utuud for the
of tho suit.’

The motion was agreed to, and the

Section then passe

Iy , properly oer-
Mwo?;’mmpplgnm

original in the reco!




631 Civil

The postponed Section 108 of Chap-
ter HI being réad by the Chairman—

Mr. LeGEYT moved that the Sec-
tion be left out, and the following new
Section be substituted for it :—

“ Whenever an exhibit once received by a
Qourt of Justice and admitted in evidence is re-
turned, a receipt shall be given by the party
roceiving it, in & receipt book kept for the
purposq. -

Agreed to.

The postpoued Section 143 of Chap-
ter 111 being read by the Chairman—
Mz. PEACOCK moved that it be
omitted, in order that the following new
Bection might be substituted for it :—

“ Ou the day appointed for the hearing of the
suit, or on some other day to which the hearing
may be adjourned, the evidence of tho witness-
o8 in attendanco shall be - tnken orally in open
Court in the presence and hearing, and under
the personal diroction and snperintendence of
the Judge. In cases in which an appcal lies
to a higher tribunal, the evidonce of ench wit-
ness given upon such examination shall be
taken down in  writing, in tbe Jauguage in
ordinary use in proceedings befor: the Court
by or in tho presence and under tho personal
direction and superintondence of the Judge,
not ordinarily in the form of question and an-
swer but in that of p narrative, and when
completed shall be rend over in the presence of
the Judge and of the witness and also in -the
presenco of the parties to tho suit or their plead-
ers, or such of thomn as are in attendance, and
shall bo signod Ly the Judge. If the eiidence
be tnken gown in a different langdnge from
that in which it has been given, and the wit-
ness does not underatanud the language in
which it is taken down, the witness may
require his deposition ns taken down in writ-
dng to be interpretod to him in tho language in
which it was given. It shall be in the discretion
of the Court to tako down, or cause to be taken
down, any particular question and auswer if
there shall appear anv special reason for so
doinq, or any party or hix pleader shall require
it -1f any question put to a witness be object-
ed to by either of the Yurgles or thelr pleaders,
and the Court ghall allow tha same to be put,
the ;]uestion and answer shall bo taken down,
and the objection and the name of the party
making it shall be noticed in taking down the
dopositions, together with the decision of the
Court upon the objection. Tho Court shall record
such remarka ns it may think material respect.
ing the demeanor of the witness while under
examination. In cases in which the evidence
Is not taken down in writing by the Judge
himself, he shall be bound, as the examination
of each witness proceeds, to make a memoran-
dum of the substance of what such witness
dep and such d shall be writ-
ten and signed by the Judge with his own

d, and shall ‘accompany the record. In
cases in which an appeal does not lie to a
{:.lgher tribunal, it 1 not be necessary to

e down the deposition of the wi at

lcngt , but the Judge, as tho examination of
oach witness proceeds, shall make a memoran-
(}un of the substance of what such witness

poses, and such dum shall he writ-
ten and signed by tho Judge with hls own
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band, and shall form part of the vecord. If
the Judge shall boe prevented from making a
memorandwn as above required, he shall record
the reason of his inability to do 8o, and in cases
not appealable shall cause such memorandum
to be made in writing from his dictation in
open Caurt, and shall sign the same, and such
memorandum shall form part of the record.”

The question that the werds pro-
posed to be omitted be omitted was
put, and agreed to. '

The question that the words pro-
poséd to be substituted be substituted
veing proposed— '

81 ARTHUR BULLER moved, by
way of amendment, that tha worls “if
necessary be corrected, and shall” be
inserted after the word ¢‘shall” in the
218t line of the proposed Section.

Agreed to. .

81z ARTHUR BULLER moved
that the words “ Where all the parties
to the suit present and the -pleaders of
such as are absent, consent to have such
evidence as is given in English taken
down in English, the Judge may so
take it down in his own hand”’ be ‘in-
serted ufter the word * given in the
28th line of the proposed Section.

Agreed to.

Mzn. HARINGTON moved that
the words “In cases in which the
evidence is not taken down in writing
by the Judge .himself, he phall be
bound, s8 the examiuation of each
witness proceeds, to make a meworan-
dum of the substance of what such
witness deposes,and such memorandum
shall be written and signed by the
Judge with his own hand, and shall
accompany the record”. after the word
¢ examination’ in the 45th line of the
proposed Section, be left out.

He said, the Honorable Member for
Bymbay had stated at the last meet-
ing of the Council that' some ef the
Judges, unmindful of the moral and
legal obligation which the present law
imposed upon them of requiring the
evidence of every witness to be reduc-
ed into writing in- their immediate
presénce and hearing, and under their
personal direction and superinten-
dence, allowed the evidence of witnesses
to be taken in their Courts in a most
careless and slovenly manner, it being
not an uncommon practice for the
Judge to engage in other business or
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duties while the examination of a
witness was poing on, whereby the
intention of the law was entirely de-
feated ; and in order to put a stop to
this practice, and to insure the evi-
dence of every witness being taken in
the manner prescribed by law, the
Honorable and learned Member propos-
ed to insert the words which he had
just read. 'The sole object of the rule
proposed by the Honorable and learned

Member was to compel the Judges to do.

that which, but for such & rule, it was
thought probable that some of them
might fail vo do. But wero they sure,
or had they good reasom, to believe
that the rule proposed by the Hororable
and learned Member would be more
efficacious than that contained in the
earlier part of the Section. What was
therc to prevent a Judge, if so disposed,
from evading the duty prescribed in
the prorosed rule in the same manner
and with the same ease as it was said
that some Judges violated the obliga-
tion imposed upon them by the existing
law ; and if the proposed rule failed to
produce the effect intended, he thought
that the Honorable and learned "Mem-
ber would agree with him that it would
not only be useless, but that it might
be mischievous, inasmuch as the appel-
late Court, having the memorandum,
which the Judge of the Court of first
instance was to write with his own
hand, before it, might be led to suppo-e
that the cvidence had been taken in the
manner prescribed by law, that is, in
the hearing and under the personal
direction and superintendence, as well
a8 in the presence of the Judge, and
might be induced in ¢onsequence to place
greater reliance upon it ; whereas, in
truth, at the time the witness was being
¢xamined, the Judge might have been
engaged in some other business, or
giving hLis attention to some other
matter. It was not pretended that the
memorandum which the rule required,
would be in itself of any use to the
Judge who was to write it, in deciding
the case, or to the Judges of the appel-
late Court who might have to hear an
appeal from that Judge’s decision, as a
means of testing the correctness of the
record, which would still have to be
made of the examinatior in full of
each witness., The object simed st
Was sunply what bad been already

stated. As had been pointed out b
Honorable M_ember r:'01' Bengal, {hg;:
would be nothing to prevent the J udgo
from preparing the memorandum re-
quired of him, n.t at'the time that the
evidence was being taken, but when it
was being rend over to the witness for
the purpose of being attested, or, indeed
as remarked by him, after the rising
of the Court st the Judge’s private
residence ; and when, a8 was too often
the case, the Judge cared more
for the number of cases disposed
of by him within & given period, than
for ‘the manner in which they were
decided, this would probably be the
general practice. It had often been
remarked that they ought not to dis-
trust their Judges, and this was one
of the rearons assigned for doing away
with appeals in' cases of a simple
character, and of a emall amount. He
(Mr. Harington) thought that no
Judge had a right to complain that his
decisionin every case was open to appeal;
but whatever distrust might be involved
in dan appeal, it appeared to him that
every Judge might fairly protest against
the distrust which would be implied,
and the slur which would be cast npon
his jndicinl character if the rule | ropos-
ed by the Ilonorable and learned Mem-
ber should b+ adopted. There appeared
to him to be other objections to the
roposed rule, one of which was that
it would have the obvious effect of
reatly increasing the eize of the record,
%ut this was comparatively a trifling
matter, and he should rewist the intro-
duction of the words in question on the
broad ground that thev would be in-
effzctual; and that, if they failed in
their object, they would not ?"I.V be
ineffectual, but might be mischievous.

_ GRANT asked, if the objec-
tior?elt by the Honorable Member to
the Section was 8 substantial objec-
tion ? Did the Honorable Member
object to the process prescribed by it P

Mz. HARINGTON said, he object-
ed to the proposed memorandum " be-
cause it would be of no use either to
the Court of first instance or to the
appeliate Court in deciding the su;’t,
and was intended only to mnlgf the
Judge do what the Sectign a8 it now

stood required him to do.
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Mr. RICKETTS said, the Section
dirccted the Judge to take the evi-
dence, and the additicn to which the
Honorable Member for the Nurth-
Western Proviuces objected, directed
him Low to do that.

Mgz, GRANT snid, according to the
first part of the Section, the evidence
in appealable cases may be taken
down oither by the Judge or by some
Ofticer of the Court. If it is mnot
taken down by the Judge, the Section
provided that the Judge ‘“shall be
bound, a8 the examination of each
witoess roceeds, to make a memo-
randun of the substance of what each
witness deposes, and such memo-
rapdum shsll be written and signed
by the Judge with his own hand,
and shall accompany the record.”
If the Judge tool this record home
to frame his memorandum, he cer-
tainly would do what the law told
him not to do. His (Mr. Grant's)
opinion wus that the course prescribed

by the provision in question was what'|

every Judge ‘ought to follow. -He
thought it a useful -provisi-n that
every Judge, Civil or Criminal, should
take a wemorundum of the cvidence
as tho examination proceeds. That
being the proper course, he did not
see why the law should not require it
to bo taken. If the law did require it,
and a Judge violated the law, he did
not see why the authorities who had
dominion over Judges should not call
him to account.

MRz, HARINGTON said, the Honor-
able Member for Bombay had declared
that in the Courts of the East India
Company the evidence, instead of
being taken us the law required, waa
generally takeu in a loose manner, and
he was bound to state that within the
last few dn's he had been assured by
a Judge of the Calcutts Sudder Court,
and one of the ablest pleaders in that
Court, that in the Moonsiffs' Courts two
or-three cases were usually tried at the
same time, the excuse given beiny” that,
unless thig . wag' done, the prescribed
number of cu?"s could not be disposed
of nor the file kept clear. No douht,
that was a sérious violation of the law,
but he did not think that the pro-
posed amerf@mont would correct it.
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‘Mr. GRANT said, it would add
another provision of the law—another
check.

Tur CHAIRMAN said, he did not
look an the proposcd new Section as
implying any distrust of the Judges
who would administer the Code. A
memorandum made by a Judge of the
substance of the evidence faken before
him might often bo of .material use to
Judges of the appellate -Courts, as %
check on the fuller record taken down
by his omlab (which it.might be. de-

-sirable to have_done if the evidence
-was given in Bengali), and would also

be valuable as showing to the appellate
Court the mode in which the evidence
had struck the wind of the Jurge.

- Therefore, disclaiming..any. intention

of implying distrust of the Judges for
whose guidance the Section was design-
ed, he thought the provision a useful
provision, and should yote .against the.
amendment, ,

Mr. LeGEYT said, ke thought the
vovision & most useful ome. If it
:d been in force now, it never would

have allowed a siate of things which
admitted of evidence being tuken, in
some Courts at least, in u carcless and
slovenly manner. In all Courts in
Bombay, whether Civil or Criminal,
which were presided over by Euro-
peans, it had been for,many years a
rule that every ‘Magistrate and Judge
should decide cases upon evidencc taken
down iu the Vernacular language, and
that they should also mote down the
proceedings with their own hands. In
cases of appeal these notes were nl-
ways sent up. to the appellate Courts
as part of the record, and were looked
at by the Judges in oppeal. He ob-
served that such a rule was contem-
plated, nnd indeed enjoined, so long ago
88 1827, Regulation 1Vof that year, Sec-
tion XXX VII, provided as follows:—

“If both parties in a suit should express in

writing such to be their wish, the recording of
the evidence and proceelings at length abull
be dispensed with, and the Qourt’s notes alono
shall be preserved ; if a suit 8o tried be appenl-
od, the sald notes shall be held to be the record
of the suit, and the fact therein recorded shall be
deemed to be determined, the appeal being ad-
mitted only (so far as such facts are conoerned
on the deductions drawn from them.”

He did not think tbat in the Native

Courts in Bombay, the practice here
required was much resorted to; mor
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did he believe that it was the practice
in Native Courts generally, to take
these notes, which it would be under
the Section before the Council, and
which,  he thought, would have the
effect of making Judges hear cases
with much greater caro and attention
than, it was to be feared, were now al-
ways bestowed. .

Mr. PEACOCK said, the Section
required the Judges who would exer-
cise jurisdiction under this Code, to do
no more than the Lord Chancellor, and
every other -Judge in England who per-
formed his duty, did. The Honorable
Member for the North-Western Pro-
vinces said that the memorandum of
the Judge would be of no use. To
him (Mr  Peacock), it appeared that
it would be of very great use. If the
Judge should take full notes of the
evidence himself, it would doubtless
be of no use; but if the notes were

taken by an Officer, the memorandum |

by the Judge would be valuable in
showing whether the record by the
Officer had been taken correctly or
not. If he (Mr. Peacock) thought
that any Judge was capable of making
his memorandum from the notes of
the evidonce at home, when the law
expressly required him to make it in-
depondently of the notes as the exami-
pation proceeded, he should certainly
‘insert a clause to guard against the
abuse ; but he could not conceive that
any Judge could be guilty of such
conduct, and it would be cnsting an
unmerited slur upon an hpnorable body
to make-any provision 6n the subject.
But the Council would cast no slur
upon that body in pointing oub its
duty to it, and it merely did that when
it provided that.in all appeulable cases,
where the Judge did not take down
the evidence olg the witnesses himself,
he should make a memorandum of th~
substance of each deposition as it was
being given. The law required a
Judge to take an oath of office. There
was no slur implied in that. Whe-
ther an oath of office was a good thing
or not, was not the question; but it
cast no slur upon the person who took
it; nor did he think it would be cast-
g any slur upon the Judges who
were to administer this Code to insert
In it & Section which would prevent

[OcTorEn 9, 1858.]
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two - or three witnesses in the same
suit being examined at the same time.

Mr. HARINGTON said tho
amendment was proposed to be insert-
ed at the lust Meeting of the Council
simply and solely on the ground that
some of the Judges did not do their
duty, and that it was therefore neces-
sary to impose this additional check
upon them. It was quite true that
Judges and Juries were sworn before
they entored upon the duties of their
respective offices, but they did not tell
them that this, was done because if
they were not sworn it was believed
that they would be corrupt or dis-
Had the amendment pro-
posed by the Honorable and learned
Member formed part of the Seotion
a8 it wag originally framed, he (Mr.
Harington) might not bave had the
same objection to it as he bad now b
reagon of tho ground upon which 1t
was'proposed to introduce it.

Mg, HARINGTON’S motion was
put and negatived.

Mr. PEACOCK’S new Section as"
amended, waspuat, and carried. e

THE postponed Section 145 of Chn{;;
ter I1I provided that witnesscs should
be examined without oath or affirina-
tion, and prescribed a form of adinoni-
tion to be used preliminary to their
giving evidence.

M. FORBES moved that this
Section be omitted, and that the fol-
lowing be substituted for it : —

« Before any witness is examined, the Court
shall administer to such witness such oath ns it
may consider to bo most hipdmu on ﬂl.O con-
scieuce according to the religious perauasion of
such witness, requiring him to speak tho whole
truth and nothing but the truth.”

He said that, in rising to move
an amendment to the Section, 'he :
must commence by an expression
of the wish he so strongly feit, that
some other Honorable Meu:lber. mtgro
competent than he was to do jusiico
to sI:) important s subject hnd‘.been
willing to bring it forward for discus-
gion; but ss he stood slone among
those Members of the Select Commit-

attended its Meetings
tee who usually & the principie

in protesting against ]

::lhigh it wugs now sought to mtrodu'ie

into our Courts of Justice, he felt
D
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that, unless he put himself forward
- on this occasion, the matter, important
though it was, might not be discussed
at all. He felt sure that he should
not look in vain for the indulgence
of the Council, and that he should
not ask in vain that this question
might be decided on its own merits
only, and might not be prejudiced
in the judgment of - Honorable Mem-
bers by the very imperfect treatment
it would receive at his hands.

He did not intend on this occasion
to enter on & discussion of the general
abstract question of oaths, Whether or
not it was ever right and expedient
to demand an oath, was not now the
question ; but assuming that, in pro-
per places and on proper oceasions,
an oath might properly be demanded,
the question was, whether a Court of
Justice was a proper place, and the
delivery of evidence was a proper
occasion on which ‘an oath might be
demanded ?

All evidence was taken on oath

rior to the passing of Act V of 1840. ]

ho Preamble to that Act stated that
it was passed becnuse obstruction to
justice and other inconvenicnce had
arisen in consequence of persons of
the Hindoo and Mahomedan persua-
sions being compelled to swear by the
water of the Glanges or upon the
Koran, or according to other forms

which are repugnant to their con-

sciences or feelings.

Now, although the Act which
abolished oaths was founded on the
impression that it was the objection
which they felt to an oath that made
respectable men unwilling to appear
in our Courts, it was, Ee believed,
now very generally admitted that that
impression was wholly and entirely
erroueous, It was to appearance in
our Courls at all, and not to being
sworn when there, to which the
native gentry objected, the objection
being grounded on a fecling  that
exemption from attendance was the
sign and mark of a particular position
in society. But as some Honorable
Members might take their stand on
this Act, and be unwilling to repeal
a law passed for the relief of conscien-
tious scruples, it might be well to see
what was on record by those most

My, Forbes
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competent to form an opinion on the
subject regarding the impression under
which Act V of 1840 had been
passed. S

In his notes on the Code of Civil
Procedure prepared by the Commis-
sioners in England, the present Chief
Justice of the Bupreme Court had
said :— : L

4 T must befi)to express my dissent from tho
proposa}  to - abolish judiclal oaths, and every
sanction in the nature of ono. 1 think the
monsuro proposed in itself inexpedient, and
the reasoning by which the Commissioners #éup-
port it (see note at page 657 of lihe Report) seoms
to me to proceed, in part at least, upon an or-
r ption o s of fact, Thoy
determine to throw over every sanction because
one class of suiturs (the Hindoos) are supposed
to object $v a particular sanction. It is assumed
that it is this ebjection which keeps what aro
called respeotable natives out of Court. : If this
were .80, one would expect them to bo more
rendy to appear in the Courts of the East India
Company, where the evidence is takon on solemn
afirmation, than in the Bupreme Court. Yet
the contrary is, [ belicve, the fact. That an
unwillingness to be sworn may accasionally
koep o respectable native out of Court, I do not
deny ; but 1 beliove that the repugunance of
that class of persons to appear in Courts of Jus-
sico is far more frequently caused by a foolish
notion of . personal dignity more prevalent in
the Provinces than in Chlcutta, and an unwil-
lingness (for which there is sometimoes a more
rational foundation) to submit themselves to
oross-examinantion.”

In their anoual Report on the ad-
ministration of Civil Justice for 1845,
the Sudder Court at Agra remarked,
with reference to Act V of 1840 :—

“ That there was no necessity for the Aot in
reference to its proposed end of romoving the
obstruction to justice, arfsing from porsons  of
the Hindoo and Mualiomedsn persuasions being
compelled to swear by forms repugnant to their
feelings and iences, b ormer’ Regu-
lations provided for thé exemption of those
whom, di ges of the country,
it would have been improper to subject to such
compulsion, by simply prescribing a declaration
or Iumgfnami."

* 2ndly.—That, though repugnance to be
sworn might be the ostensible reason of the
unwillingness of certain persons to appear as
deponents in our Courts, it is not the real one,
which is connected with other and distinct con-
sidorations, not removed or removeable by the
Act in question. ‘I'he disinclinatiou of certain
classes to apreur in Oourt was attributable rather
to the ideal consequenco attached by them to &
position, which, they - supposed, sct them above
the summons of & Magistrate' or ‘other Officer,
the privilese of not_appearing in Cutoherree
heing counsidered the distinguishing line between
the higher and middle classes.” . - :

But this was not all that was on re-
cord regarding the impression under
which Act V of 1840 was passed.’ In
February 1847, the Government of

44,
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the North-Westerd Provinces called
upon the Sudder Court to obtain the
opinions of the Native Judges on the
operation of the Act, and in their reply
dated in November of the same year,
the Court submitted an abstract of the
opinions they had received, to which
he would again refer. It was now
necessary only to quote so much of the
Court’s Beport as stated that, in the
opinion of the highest Native Judicial

Officers, ; .

“ the - educated and respectable classes were
not, as it was once suppgsed, deterred from
giving evidenco by tho necessity of submitting
to tho requisition of that oath, but by a repug-
pance to personal attendance in Court, wﬂ'.'ﬁ.
the substitution of the declaration for tho oath
has, of course, beén ineffectual to remove.”

And lastly, in'a Minute recorded by
Mr. H. Lushington, a Judge of the
Agra Sudder Court, that Officer said—

“It has been supposed that respectable
Nativos formerly objocted to appear in Courts
a8 witnesses on account of aversion to swear
upon the Koran or upon the Ganges water.

e reports now before us show that this was an
ertoneous supposition, Respectable Natives are
not more willing to attend now than they were
prior to the passing of Aot V of 1840: they
object to attending the Courts, not to taking the
oaths ; and if they could be examined in their
own houses, they would seldom object to give
their evidenco.  The' supposed aversion, then,
of respeotable Natives to tﬁo taking of an oath
cannot be urged as a reason agarnst-the repcal
of the Aot.” . :

We had, therefore, the testimony

of the Sudder Court in 1845 ; we had |

the eame testimony -repeated after
matare deliberation in 1847 ; and we
had the concurrent testimony of all the
Native Judges who must be admitted
to be the best evidence on such a sub-
Ject—that the grounds on which Act V
of 1840 was passed had never had any
real existence, and that the respect-
able classes were not, as was once
supposod, deterred from giving evi-
dence by the necessity of submitting
to an oath, but by repuguance to per-
sonal attendance in our Courts—a re-
Pugnance which the abolition of oaths
had, . of course, been ineffectual to
Temove.

As, therefore, the grounds on which
Act V of 1840 was passed, never had
Any real existence, they ¥ould not be
brought forward as arguments against
s repeal, and before the question
Was definitively settled by the enact-
ment of the gection now before the

mmittee, it would be weil to con-

dider whether its repeal would
would not be a desirabll::aud expediex(;:
measure,

For what purpose were Courts es.
tablished ? He apprehended that they
were established in order that Jjustico
might be done between man and man
—he apprebeaded further that truth
and justice were inseparable, and that
without the one, we could not hopo to
do the other. "If ‘this wore 8o, the
question arose whether all reason, ex.
perience, and the recorded evidenco .
of those most competent to judge,
did not load to the conclusion that
the requisition of an outh did, or did
not, increase the probabilities of our
obtaining the truth, and cousequently
improve our means of doing justice,

He maintained that it did ; but as.
his opinion would carry no weight
with thes Council, he would, at the
risk of being’ romewhat tedious, read
to the Committee some extracts from
the evidence that had been lnid before
the Council on the subject—evidence,
let it: be remembered, that was not of
his collection, but which had been ob-
tained from the records of the Govern-
ment of India, and had beon printed
and referred to the Select Committee
| on the motion of the Hounorable and
learned Gentleman (Mr. Peacock).

The first extract which he would
read was from the notes of the learned
Chairman, who said—

1 admit that a roally rlc(mscion:.louin”am:
intelligent witness will speak truth withou
:)"et:lg g-worn, a8 he will spesk truth after tuking
an oath. [ admit that very many who do take
an oath are foresworn. But I nevertheless be-
lieve, that there is a lurﬁo class of men who
are more likely to give their evidence tru thiully
aud cautiously when they ﬁivo it.on outh, than
thoy are when they give it without that ranc.
tion, and I am not prqpnrod to abandon any
innocent modo of getting at truth, howcv‘o;
unphilosophical. With that object T wou,
break a plate over tho head of & Chinaman, or
put & tigor's skin on the back of a Cole.

The Calcutta Supreme Court bad

said— . .
ily appare m -
roasing dlnt'remuybetween the lhhmont':
':f these witnesses in th:‘:u reme c::::n‘l?)n
fore
‘Ml: mm”mﬂ' n?):m evil had m-ultodl from
':I::nchwgo. It has happened ou ."mh oc;:?-.
slona that & witness, oo be_lng asked why h
ato ¢ in Court varied from that beforoe the
e rate, as an explanation, which ho

Mag'lstrl“, gave dor Ax satiafactory, that ha wig

consi h '
:’e‘m:g I:fs cuth in the latter casc; and ox
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perlence Jeads us to think that some will speoltw
truth undor the influence of thelr oath, who
will depose falsely if that restraint be moved.
The general principle of the Draft Act sub-
stitutes in all judicial proceedings & solemn
declaration for an oath. If tho former be as
high a security that truth will be spoken as an
outh, it is on all accounts to bo preferred. Wo
thiuk, however, that it is not so thh a seourity:
though, if all men veasoned or folt correctly,
it would be. We cannot conscientiously re-
((:Jomnwnd this substitution in the Supremo
Jourt.” . :

The Chief Justice of the BomBay
Supreme Court had said—

“1 have.no doubt many a witness would be
more deserving of belef if he were sworn than if
he merely made the affirmation in question.”

The Honorable Mr." Willoughby had
said—

“ But uncertainty in the administration of
justice, tho success of fraud, and. impunity = of
crime by legal process are evils so grigvouns and
domoralizing to society, and so encourage the
disposition to commit the crimes which produce
them, that I think we aro justified in availing
ourselves of every aid of passion or, prejudice,
however absurd it may nproar to o higher in-
telligence and bettef™ know! which may in
any way or degreé tend to prevent such evils.
Muny Native witneases who will, withou* hesita-
tion, and for a very little profit, perjure them-
svlves in our Courts, acknowledge some form or
ceremony of adjuration which would havere-
s(rained thom from the offence; and 1 think our
old Regulations very wisely directed a judicial’
admounition to the witness, and gave the Judge
a discrotion to adopt such form of oath as was
known to be most binding on bis conscience.”

The Sudder Court at Madras had
declared their belief

‘‘that a mistake wus made in abolishing the
old form of oath which was often effeotual where
the prosent was not, and that the objoctionable
state of things desoribed can bo remedied only
by a return to the formor systom of administer-
ing oaths, a course of procoeding whioh they
also would support with thoir strong recom-
mondation.”

../Che Sudder Court at Bombay had
eaid—

¢ The Court is of O]iinion that the oath was
more binding than the afirmation, from the
allusion to and connexion with, however slight,
the religion of the witness, and from its being
in conformity with usage ; but that neither is
effective, and that, to command truth, the
lacing of the hand on tho Geeta, the Cow, the
ild, or the Grain must be reverted to; and
under this view, the Judges would strongly re-
commend a roversion to the former system of
oathn as proscribed by the Bombay Code, to bo
administored in ‘such mnnner ‘as may appear to
the trying nuthority desirable.”

The Sudder Court at Agra had
said—

** Tho Court having their attention rticular-
1y directod to thissubjuct, have caused f:omp.u-
tive statemeut to be compiled from the records
o their Office ; aud it appears that from 1836 to

188Y, both inolusive, the cowwnitments in all the
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distriots of the North-Western Provinces amount
to 382 during the four years extending from
1842 to 1845, the total number of commitments
was 456, or 124 more than in the four years
antecedent to the operation of Aot V of 1840,
These facts are of themselves sufficient to favor
the presumption that perjury has been fostered
by the new law ; but when it is tonsidered that
a very large proportion of evidence is taken
and recorded in the Native Courts, that the
officers presiding in those Courts do not attach
the same degres of moral turpitude to false
sweuring that it conveys to an oducated and
woll ordered mind, and are slow to approciate
the importance and. the opprobrium of
exposing it, and that consequently not two-thirds
of the perjuries sctunlly committed are made
the ground of a criminal prosecution, the com-
arative i in the ber of itments
or the offénce in question carries with it an
irresistible proof of its greater prevalence, and
justifies the Court in proposing ar ideration
of the law's provisions. It secms clear, from
all the evidence available, that the formula
which the Act presoribes does not bind the
congciénce’; and any observance that - fails. to
procure this principal object of an oath, that
fails to impose upon the deponent an obligation
to depose truly, may be as well abandoned
altogether. ¢The present apology for an oath,’
observes Mr. Thomas, ‘is, to say the mildest
of it, & failure ; for three-fourths of the witness-
es do not understand it, and so cannot feel its
force, whilst those who can comprehend its
meaning do not regard it as an oath, but treat
it with contempt.” Mr. H. B. Harington, when
ofticlating Judge of Jounpore, commenting o
the operation of the Act, took occasion to
lament the daily inorease of perjury ; ahd the
Court are persuaded that, were the Jocal officérs
generally consulted, it would be found that the
experience of the last four or five years has not
altered the unfavorable opinion “formerly ex-
pressed of the law’s provisions and effects.”

The opinion of the Native Judges
was given as follows in & letter from
the Sudder Court -at Agra, to the Go-

vernment of the North-Western Pro-
vinces :—

“I am desired accordingly to submit an ab-
stract of thereplies received from theseverat Prin-
oipal Sulder Ameens in the North-Western Pro-
vinces, and it will be observed that, with fow eéx-
ceptions, the highest Native Judicial Qfficers of
the country declare that the oath oun the Koran
and Ganges water, was more binding on the
consciences of their countrymen, than the pro-
sent declaration ; that though the educated
olasses rogard this declaration with the respect
which an invocation of the deity ahould com-
mand, the ignorant and superstitious, who
mostly froquent our Courts as witnesses, do not
understand or feel its sacred obligation; and
that the crime of perjury is now more prevalent
than it was under the system which Act V of
1840 abolished. It will likewise be observed
that, with one exception, all the functionaries
who have been consilted either advooate a re-
turn to the former practice of swearing depo-
nenta on the Kd*an and Ganges water, or deliver
it a8 their o&inion that, owing to the multitude
of sects both among Mussulmans and Hindoos,
ho one form of attestation -can be prescribed,
and that eonsequently a diecretion. should be
left to the Court to swear each witness in thie
wanver that may be most binding upon his
consclence,”

OOUNCIL.
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Mr. H. Lushington, ‘in-a minute
recorded at the samo time, said :—

«“Jf it be once indiagutsbly established that
witnesses now lie more than they used to do, and
that, in the opinion of a vast majority. of thoso
most competent to” judge, means may be found
o make tgom lie loss, these means ought to bo
employed ; the uvanimous declaration of the
Principal Sudder Ameens, the opinion of nearly
all the Judges, and the well-known verdict of
all the Pubfio, must be held to have established
these two points. Why do we hesitate to apply
the remedy 7 Qf what uge are Laws and Courts
in a country where facts cannot be ascertgined
Why require unceasing ‘labor, why . incur
enormous expense, why accumulate and record
the results of experience, if national falsvhood
defies the applioatiom of our principles? The
wisdom of the wisest tribunal is laughed to
scorn by the perjury of a sirigle scoundrel. But
it is superfluous to dwell upon the self-evident
truth that the character of evidence is tho most
important consideration in all civilized societies ;
mgo we aro therefore bound, if we valuo
the happiness of the millions whom Pro-
vidence has committed to our care in this
country, to improve ts character whonever wo
can discover how yto accomplish so desirable an
object. If we continue to sdminlster injustico
when we might administer justico ; if wo persist
iu doing wrong when we might do right—we
incur a foenrful responsibility, both in this world
and in the next. The objection made to a
return to the Koran and Ganges wator Is
%nemlly thus worded—' we cannot go back.

by not 1 -1f we bave taken a step in the
wrong direotion, it is the very best thing we can
do. "The act of retrogtession s not objection-
uble per se ; and, upon tho data now bofore us,
we are compelled to admit that we ought to
retrograde. 'Should the Government ever make
up their mind to yield so much to the peculiari-
ties of their subjects, I should not hesitute to go
oven farther, and in conformity with Section
VII Regulation IIT. 1808, to authorize the
Courts to use any form of oath which thoy
considered most Dinding upon the oconscience
of the witness about to be examined. I would
purchase truth at any price ; nor would I hesitate,
if o [ might obtainit, to place the koran in the
hauds of the first witness, the Gunges wator
iu the palm of the secoud, .a plate to a third,
the name of sume long departed sage to a fourth,
the tail of a cow to a fifth, his son’s head to a
sixth, burnt ghee to a seventh, and so.on. Lot
the natives be educated by alf meang, let their
moruls be improved, and let them be invited
to walk in that path which we believe to be
conducive to their future welfare ; but let usin
the mean time give security to their persons and
to ‘their property, and await the hour when
theso Pagan ceremonies may be miore safuly
obandoned.’ -

The Sessions Judge of the Saugor
and Nerbudda Territories had said—

 With the tangible oath in « witnoss's hand,
Ospecially among the lower classes in Indis,
bave ganerally found that some adherence to
Yeracity can be enforced. Frem two and &
f years’ experlonce of the working of Aot V
of 1840, 1 do not hesitate to record my convic-
gm}hlt the affirmation- is not held wttl? u}
ing as tho tangible oath by nine-tenths of
the :ft.nm; and [ will m{ncion two in-
ferontial proofs, When a witness's voracity is
Guestioned, the common auswer is—¢l would
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say the sams even if you put Guuga-jul into m:
hand.! And in the decision of iv'i‘l claims iz
thase'tel'rltoriu. where an appeal to the oppotita
party’s onth is very common, the roquest iz now
:\]llt‘:zfs‘t tllllwmf?i?y u;oomg:nied with n condition
e a i 3
formal oy ‘mation not substituted for a
The Sessions Judge of Dharwar (Mr.
W. E. Frere), now & Member of the
Bombay Government, had said—

“ The natives of this count; nerally are,
as timid people are elwwhi:rr{, g‘dsﬂde{n in
veracity ; but that they sfill have, every one
of thein, oaths which they respeot, ia conatantly
apparont to all who have ever noticed the effeot
of referring & Civil suit for dealsion to the cath
of the opposite ﬁarty. Mon who lhave urged or
denied olaims when pleading in Court and have
counsonted to swear to the truth of their asser-
tions, have, when taken to the temple to swear,
quailed, and refused tho oath which tho other
party then has rudll{ taken, With several of
these cason in my mind, I cannot join in the
opinion that oaths are not binding upon the
natives of this country ; and I fear that it is by
abolishing them in our Judicial proceodings that
we bave opened the door to perjury, and that
wa have thereby incurrod an awful responsi-
bility.” -

" The Bession Judge of Poona had
snid :—

“1 do not believe that tho Act in question
bas iy any. way added to the crime; though
ovory Native that I bave spoken to on the sub-
Jeot latterly, holds that it has,”

And lastly there was a statement
of the crime of perjury in the Magis-
tracy of Candeish for the years prior
and subsequent to the abolition of
oaths, from which it appeared that,
since their abolition, the crime had in-
creased in the ratio of 148 to 18.

Now from these extracts which he
had read, the Council would have
learnt that the Supreme Courts were
agsinst the abolition of ouths, that
the Sudder Courts were agsinst it,
that the Sessions Courts were against
it, and that the Native Judges were
unanimously against it.  But the
Council would have learnt something
more, and & fact of the very first
iinportance, namely, thl_lt the crime
of perjury had increased in the ratio
of 148 to 18 since ovaths were abo-
lished by the passing of Act V of
1840. 1t might be thought that this
fact would have been alone ol{ﬂiclent
to. carry conviction fo the minds of
all, and to have led to an immediste
recurrence to former practice, for
Honorable Members would at once
soe that much more was implied in
the statemeut than ab first sight wp-



647 Civil
peared. He asked the Council for one
moment to reflect on the great in-
justice of which our Courts must
ave been the unconscious instruinents
when made the tools of such a mass
of perjury as was implied in an in-
crense of detected cases from 18 to
148. It was, he believed, generally
admitted that certainty of punishment
was one Of the best preventives of
crime ; if, therefore, any crime in-
creased greatly in extent, it was to
be assumed that detection and punish-
ment had become less certain. Let
this principle be applied to the state-
ment now in question, and he thought
we must conclude that the vast in-
crease

in the ‘number of detected

cases of perjury proved beyond a doubt .

that a far greater number had remain-
ed altogether undetected.

If. however, these facts were not suf-
ficient to decide the question, and if
the evidence of .all the Courts, whether
established by Royal Charter or pre-
sided over in the Mofussil by Euro-

eans or Natives, were insufficient to

ecide the question, by what should it
be decided? These facts ‘and this
evidence conld not be set aside ; there
were no facts and no evidence on the
other sido to show that good  had
resulted from the abolition of oaths;
but he would anticipate the answer
that would be made to the prosent
motion. 1t would be admitted that it
wus to be regretted that Act V of
1840 had ever been pnssed ; but having
been passed, it would be said that it
was inexpedient to go back, and that
as the same oath was uot equally
binding on sll, if oaths were adinitted,
a discretion must be allowed to the
Courts to adwinister whatever oath
it considercd to be most binding upon
each witness, that much trouble and
inconvenience wmight arise, and that a
Judge wight here and there be found,
who would resort to unbecoming means
of testing the credibility of evidence.

- ~If this -were to be the: defence of
the Section as it now stands, he would
take leave to say that it would be
no defence at all, for in the first place
he agreed with what Mr. Lushington
had said in the Minute from which he

had just now read an extract, that if a |

fulse step in legislation had been made,
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it was a plain and simple duty to re-
trace it ; it was a false pride that in-
duced us to be consistent in error. As
regarded unﬂ foar that might be felt
regardin§ the discretion of somo one
or two Judges, he submitted to the
Council that thoy could not legislate
for individual and exceptional cnses,
and that it would be doing a grievous
wrong to the people of "this great
country, if they were deprived, as
regards their persons and property, of
the safeguard which evidence deliver-
ed on oath was admitted by all to
afford, by a vague indefinite fear that,
here or there, at sometime or other, a
Judge might possibly arise whose zeal
in the pursuit of truth would outrun
his discretion. Such a case, if ever it
did arise, should be dealt with at the
time by whatever authority might have
the supervision of our Courts, and the
people should not be depri¥ed of what
was inexpressibly valuable to them
from a vague appreheusion of a very
remote contingency. He would ask,
if no discretion were used by the
Judges now P 'Were all punishments so
exactly defined that a Judge could
exercise no diseretion whether torecom-
mend a capital punishment or n miti-
gated punishment of transportation ?
‘Whas there no discretion as to length
of imprisonment. or amount of fiue?
There was a discretion in all these
matters, and should it-be said that we
could trust our Courts with discretion
in matters of life and death and
liberty, and yet would not trust them
with a discretion in the administration
of an oath ? . :

As regarded any trouble that might
arise from administering different oaths
to different people, it was not mneces-
sary to say much. Was trouble worth
more consideration thantruth? Qught
we to sllow a little trouble to weigheven
28 a dus: in the balance in comparison
with the immense bencfit which that
trouble was to gain? -If it were the
part. of wisdom to select the less of
two evils, could there be ‘a moment’s
hesitation as to the choice that should
be made between a little trouble on:

one hand and boundless perjury on the
other ? ’ ey

But_how stood opinions in  this
Council ? He would ask the learned
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Judges of the Court that was here
established by Royal Charter, if they
would consent to the abolition of oaths
in the Court over which they so
honorably and ably presided ? if ihey
eaid nc, he would ask them if they
- could consistently refuse to the Mo-
fussil what they believed to be of such
value to the Metropolis? He would
ask the Honorable and gallant gentle-
man—whose services, long and ar-
duous though they had been, had not
been longer than they had been bril-
liant, or more arduous than they had
been chivairic—if from his experience
of Courts-martial he was of opinion
that unsworn testimony was as valu-
able as that which was declared on
oath ? and if he said no, he would ask
him to vote on this motion accordingly.

[Sir Jas. Outram. Decidedly not.]

Ho would ask the Honorable and
learned gentleman—whose distinguish-
ed career at the bar had fairly ecarned
for him his present high and influen-
tial position—if his experience of
Courts in England led -him to believe
that oaths might be safely asbandoned
there ? and if he said no, He would ask
bim if the people of this country
were more moral and more truthful
than were the people of England P He
would ask all those Honorable Mem-
bers who, in their several careers, had
presided in Courts and Cutcherries, if
they really and seriously believed that
oaths were of no value? He would
ask the whole Council, of what use
was this Code on which they were
engaged, if, after all, its most elabo-
rate simplicity was to eod in our
Courts deciding on perjured evidence ?
What was the use of our Courts, if
they were to be only Courts of Law
and not Courts of Justice? To what
end would it be that the plaint was
made out according to form, that
the witnesses and defendant were sum-
moned secundum artem, and that
throughout the whole record every ¢
were crossed ‘and _every § dotted ac-
cording to strict rule, and then a
¥rong judgment were to be given ?

It was his firm conviction that the |g

utmost confusion of procedure, if it
- ended in & right judgment, would bé
preferable to the most rigid uniformity,
If perjury were allowed o run riot in

our Courts and utterly to confound
all right and wrong,

He wou}@ not resume his seat with
out‘apologlzxpg for the length of time
he had occupied, and without tendering
his acknowledgments for the attention
that bad been accorded to him; and
anxious to leave on the minds of
Honorable Members a good impression
upon the subject of this motion, he
would, in place of concluding with any
words of his own, read an extract from
a report sent in by his Honorable
friend on his left (M, Harington) when
Judge of Gorruckpore.- It was 28
follows :— ;

“ Courts of Justice aro established for the
e e
but when it Is foulicf t.l{'ut. S:e ; mom%noptgo'
instruments of opprossion and {njury by denign-
ing and dishonest men, tbo Government are
surely justitied, after having triod ull ordin
means in vain, in baving recourse to ecxtraordl-
nary monsures, not inconsistent with a civilized
Government, to render their Courts of Justice
8 bleasing aud not an evil to their subjeots.”

Sir  ARTHUR BULLER said, -
if he were called on to give & vote on
the. present oceasion, he should vote
for some provision which would require
that Native witnesses should be re-
quired to swear by some practicable
binding oath rather than that they
should give. their evidence under no
religious sanction at all, because it ap-
peared to him, from the annexurein cir-
culation, that beyond all question the

reponderating weight of opinion was
in favor of testimony upon oath rather
than upon solemn affirmation, anrd
therefore @ fortiori in favor of such
testimony rather than of testimony
given undor no sanction whatever,
The Native Officers were unanimous
in that view: no doubt all were also
agreed as to this, that do what you
will, invoke what sanction you plense,
neither the fear of Divine vengeance
nor of temporal punishment would
universally avail to check the fatal
propensity to lying. Nevertheless, if
1t could be shown that one witness out
of ten would tell the truth under the
sanction of any osth who without
that sanction would tell & lie, how, ss
uardisos of public justice, would
they be justified in dispensing with
it P If called upon to vote now, he
bad said he should suppart the amend-
ment, or at all events the principle of it ;
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but he trusted that he should not be
driven, on the present occasion, to a
final expression of opinion, but that his
Honorable friend would consent to leave
this great question to be considered at
another time and on & more appropriate
occasion. He thought that it should
be made the subject of a separate Bill,
which should denl geuerally with the
subject in all its bearings. The pro-
vision under discussion was limited
to the examination of witnesses m
Civil cases in the Mofussil Courts.
The same question would again arise
when they were dealing with witnesses
in the Code of Criminal Procedure
and with Juries; and no doubt the
principle adopted then in the Mofus-
sil would, he presumed, be adopted in
the Bupreme Courts. It was, therefore,
far better to consider in one separate
Act the whole question. It wight
be said that the principle must be the

same in all ; therefore Why not settle.

the question at once? His answer
was that they were not in a proper
position now to settle it. They had
‘mot before them all the
tion which - they -might bave. ..The
printed papers before them only con-
tained the expression of opinions as to
the working of the Act of 1840 from
its passing up to about 1846, -Bince th-
latter date they were comparatively
uninformed upon the point. But why
throw away the experience of the last
ten years, during which time opinions
might have been modified or confirmed
or possibly changed altogether ? Why
not enquire first what the most ex-
perienced persons thought now, and
they must not forget that they had
never collected opinions upon the broad
guestion with which they were now

ealing. 'They had never put it to any
one—** What do you think of doiug

away with all oaths and affirmations |

and declarations alike’*? He thought
it could be hardly said that the publi-
cation of this Bill, with & provision
to that effect in it, was tantamount
to an’ invitation to £be. public to
express their opinion ‘upén it; for
the ' provision, contained-'as it was
in Bection 145 of Chapter III and
buried in ench a heap of other
Sactions, was not likely to have at-

tracted many eyes, and in fact the

Council could form no idea as to the
8ir Arthur Buller
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state of public opinion upon the precise
question on which they proposed to
legislate. He hoped and trusted,
therefore, that they would not come to
a conclusion now. but reserve for fur-
ther and more solemn consideration the
wholo question—and he would suggest
that, in place of the proposed amend-
ment, they should adopt an amend-
ment to the effect that witnesses be
examined upon oath or affirmation or
otherwise according to the law for the
time being in force in relation to the
examination of witnesses. '

Mr. FORBES said, he would assent
to what appeared to be the general
wish on the subject, and withdraw
his amendment upon the understand-
ing that a separate Bill would .be.
introduced at no very distant date. -

Mzr. CURRIE said, a Select Com-
mittee was appointed for the express
purpose of - considering the project
of Law relating to oaths ams) affir-
mations, but it had been discharged,
and the papers had been referred to

‘the Select - Committees on-the Civil

Procedure Code.

S8ir ARTHUR BULLER #aid, the
Select Committee had expressed no
very conclusive ‘opinion one way or
the other upon the point, and at all
events they had before them no
further evidence or communications
by which & new light was thrown upon
the subject. | :

Mr. CORRIE said, he merely meant
to observe that, in the event of the
Honorable and learned Member's sug-
gestion being adopted, it .would be
well to bring this controverted matter
to & decision, either by appointing
another Select Committee for its con-
sideration, or in some other mode.

Mr. HARINGTON said, he agreed
with the Honorable Member for Ben-
gal. Some steps should be taken for
obtaining the opinions of the local
Officers since the date of the last com-
munication ; unless that . was done,
they would gain nothing by the post-
ponement.

S8ie ARTHUR BULLER said, he
would undertake to bring in a Bill
himself, or, what would be much better,
he felt sure that his Honorable friend,
the Mewmber for Madras, would do so,
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Mx. FORBES said, upon that un-

derstanding he would -withdraw "his
anendment. :

Tae CHATRMAN. said, he. hoped
that whooever undertook to frame the
measure ‘would .provide for what ap-
peared to have been an owission in the
amendment proposed by the Honorable
Member for Madras—the reception,
upbnv affirmatiou or otherwire, of the
evidence of those wha conscientiously
objected to take an oath. He hiad, as
the Honorable Member for Madras had
shown, expressed an opinion favorable
to the retention of oaths in judicial
proceedings gencrally. But he had
never advocated a system.whereby
those who had - conscientious objec-
tion to ‘take -an oath, might :be
subjected to what they might fairly
think persecution in the shape of penal

consequences ; and valuable testimony |

might be :lost to the parties to the
suit, -

Mz. FORBES explained that he |

had not thought such a proyision
necessary, with_reference to the fol-
lowing remarks ~on the subject by the
Chairman, which he had found in the
printed papers :—

““ To support their theory on this point, the

Commissioners somewhat hastily assume that
the discretion given to the Court by the 9§

[Ocronxn 9, 1858.]
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8in - ARTHUR BULLER .then
moved that the following new Section
be substituted for Section 145 :—
“ All witnesses shall be examined upon oath
or affirmation or otherwise accarding to ihe

provisions of the law for the timo being in force
in relation to the cxumination of witnesses.”

Agreed to.

The postponed Scction 46 of Chap-
ter TIT (providing punishment for falsa
evidence) being read by the Chairman,
1t was moved by him that it bo left out.

Tho Section was put aud negatived.

The postponed Section 96 of Chapter
I1I was passed after amendments. -

The postponed Section 167 of Chap.
IIT being read by the Choirman—
Mr HARINGTON moved that it
be left out. = - '
Agreed to.

Bections 1 to 7 of Chapter 1V were
severally passed as they stood. ¥

Mr. LEGEYT said he had 8 pew
Section to propose after Section 7.
Wnder the Bembay Code; it had been-
the law, in execnting decrees, to exempt
from attachment property of the de.
fendant by which he gaiued bis liveli-
hood. 8ection 62, Olause 2, of Reguln-
tion 1V..1827 provided as follows :—

¢ But it is to be clearly understood that, if the
defendant shall point out any of his property for

Geo. IV, c. 74 s 36 has had considerable
practical ‘effect;” On this point "I caw only
sny that I have sat nearly eight years on the
Rench of the Supreme Court, and that I cannot
call to mind .that, during that space of time,
the discrotion inn question’ has been exorcised
in the case of eight dyfferent witnesses.”

On referring to the Report of the
Municipal Commissioners for 1857, he
fouud tunt the population of Caleutta
was get down as 4,153,000, and it
appeared, from what the learned Cbair-
wan had said in the remark just now
quoted, that the exemption had not
been claimed even ®o frequently as
eight times in eight years. It certain-
ly bad appeared to him that a question
that would ‘affect only one man’in
415,000, was one to which the legal
maxim of de minimis non curat lez
would apply. He wns, however, sure
that whoever indertook to. prepare
the Bill, would be careful to attend to
the suggestion now made by the
learned Chairmaa,

in pret to that speocified by the plaiut.
:tl;‘fa tho'proportyuo pointed ont shall bo firat aold,
and that such implen:ents of manus! Inbor, and
such cattle and implements of agriculture, ax
may, in the judgment of the Court from which
the process lssucs, be indisponsable for the do-,
fondant to oarn alivelibood in his respoctive
calling, or cultivato any land that he may hold
for that purpose, be exempt (rom attach-

ment.”

This exemption had been in force in
Bombay for the last thirty vears, and he
believed it had also teen in fom'a pre-
vinus to the enactment of the existing
Code. The Code now beforc the
Council was 8 deviation from that
law, for it rendered all .propeyt‘v .be-
longing to & defendant, including im-
plements of trade, lisble to attachment
und sale. This would be considered
ag, s very great bardship. 1t might
anid “that, when a man incurred
ts, it was o just principle to mako
ali-the property he had in the world
oo -those debts ; but when it came
to be a question of utter ruinto the

E
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defendant, it had been held by the
framers of the existing Code, und by
the distinguished Statesman who pre-
sided over the Government of Bom-
bay when it was under preparation, that
be was entitled to some consideration.
The Council would observe that, though
it was not the luw in Bengal to exempt
implements of trade from attachment
under deerees, it was the practice to
exewpt them from distraint. ... .

Then, he thought there was another
right which ought to be secured to a
defendant. Buppose that, in the case
of a small debt, exeeution was sued
out, and the plaintiff went with an
order for general attachment, or that
he went with- an erder for especial
attachment, and attached a horge be-
longing to the defendant. The horse
might be worth a great deal more
than the claim, and might be sold at a
sacrifice at such a sale, but the defend-
ant might have a bullock, which weould
fetch a price that would eatisfy the
decrce. The defendant ought to have
tho power of compelling him to sell
the bullock instead of the horse. He
should, therefore, move that the follow-
ing be inserted as a new Section after
Bection 7 :—

‘‘ But if the defendant points out any of his
groperty for sale in preference to that specified

y tho plaintiff, tho proporty 8o pointed out
shall bo first sold  Such implements of manual
Iabor and such cattle and implements of agri-
culture as may, in the judgment of the Court.
from which the process issues, be indispensable

for tho defendant to earn a livelihood in his
enllmg or trade, shall be exempt from attach-
nt.”

mont.

If this Scction should be adepted,
he ehould move two otbers, which he
had taken from Section LXIX of Re-
gulation IV. 1827, which were as fol-
lows :—

“ Land and its croF, of whatever kind, shal
wot be attachod and sold separntely until after
the crop has beon reaped or gathered. :

Second. When corn or other production of
khalsa land pnyinF angual rent to Government
is attached and sold, the Collector or his officers
may prevent its being sold or carried off such
lands, unless the purchaser shall pay the
amount due on account of the revenue ; butin
no case shall the purchaser, be liable for more
than ono year’s revenue. .

Third. The same right t;f detention for
arrears of ront, similarly rostricted, shall be
exe by a land-holder where his tenant's
corn or other production of the soil is attached.”

_He brought forward these Sections
with considerable diffidence ; but it
did appear to him th.t they ought to

My, LeGeyt
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be inserted. They now stood in what
was regarded at Bombay as the Civil
Code of that Presidency ; and if thig
Bill should pass, that Code would be
repealed, He therefore threw out to
rthe Council that, certainly with res-
pect to Bombay at least, the three
new Sections he proposed should be
inserted.” He did mnot know how far
they would be applicable to' the state
of things in the other Presidencies.
' In Bombay, they would protect prin-
cipally the Government, who, in these
cases, was the direct landlord. -

Mgz, CURRIE 8anid the greater por-
tion of the first Section proposed by
the Houorable Member could hardly
be inserted in this part of the Bill, sup-
posing that the Seé:tion were inserted
at all. The Billin this place merely
declared what proj-erty belonging to a
defendant was liable %o seizure and
sale. The first part of the proposed
Section might be a suitable provision ;
but it could, only be inserted among
the provisions relating tosnle. It had
notbing to do with this part of the
Bill ‘which = déclared "what™ property
shlould be liable to sttachment and
sale. .

With respect to the second part of
the Section, he . thoucht it might be
reasonable to insert some provision
respecting implementa of trade. In
the Small Cause _Courts Bill, the fol-
lowing Section was inserted on that
subject :— ‘

*“In oxeouting a writ of execution against the
movoable property of a debtor liable under this
Aot, the Nazir ahall except the tools and im-
plements of the trade or business of such dob-
tor and seed intended for ‘the sowing of land
cultivated by him.”

At the end of Section 7 of Chapter
IV of the present Code, a similar

exception might bv inserted.

That would probably meet the ob-
jeet which the Honorable Mewber had
in view.

Me. HARINGTON asked, in ro-
ference to the first part of the first
amendmeiit proposed by the Honorable
Member for Boinbay, who was to an-
swer any objection which might be
made by & third party to the sule of
any property which -the defendant
might, under the rule con'ained in that

part of the amendment, require to be
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sold in sreferenge to thoe property
seized and attached by the judgment
creditor. It would frequently happen

that the defendant, to save his own
roperty, would point out property 1ot

elonging to him, but to some other.

person, and as the owner of the pro-
perty so pointed out would certainly
object to the proceeding, who .was to
answer the objection ? Tbe judgment
creditor could not be expected to do
so. He might fairly say that he had
not pointed out the property to which
the objection referred, and he did not
wish that property, but some other
prrperty which he knew to belong to
the defendant, to be sold; and if
the defendant was required to answer
the objection, delay and further obstruc-
tion to the execution of the decree
could only be looked for. However,
taking the case of the horse and the
cow put by the Honorable Member for
Bombay, if the defendant thought that
it was more for his interest that his
cow should be sold than his horse,
what was there to prevent him from
selling the cow himself and apyropriat-
ing the proceeds to. the liquidation of
the decree, He was not aware that
there wus any particular advantage in
a forced snle ; on th. contrary, people
generally went to auctions to get
largains. He should oppose the
amendment.

After some further discussion, Mr.
LeGeyt, with the leave of the Council,
withdrew his motion.

Scctions 8 to 13 were severally passed
as they stood. I

Section 14 was postponed.

Sections 15 to 23 were severally
passed es they stood.

Section 23 provided as follows :—

“ If the deorse be for land or other immoveable
Property not in the occupanoy of ryots or other
persons entitled to ocoupy the same, delivery
thereof shall be made by putting the party to
whom the land or other immoveable property
may have been adjudged, or any person whom he
may appolnt to recelve Jelivory on his behalf, in
Possession thereof, and, if need be, by mnovhgg
40y person who may refuse to vacate the same.

Ms. LrGEYT said, the Sudder
Adawlut st Bombay bad sent up a
femark in relation -to this Se.tion
Which he desired to lay before tho
Council. ' Their remark was on Sec-

on 17 of the Bill as published for

[Ocroner 9, 1858.]
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general information,
*“ would leave out the provision ¢ and if
neoed be, by removing any person who
may refuse to vacato the same’ at thoe
end of the Sectinn, as giving too much
power to the Bailiff cr other proper
Oflicer, and as, in somo degree, opposed
to tho provisions of Nection 197

‘ Thp' provisions here alluded to as
contained in Section 19 of the origi-
nal Bill stood in.the amended Bill as
Section 26, which ssid ;--

‘““If, In the execution of a decreo for land or
other immoveable g:uporty, the Officer oxecut.
ing the samo shall be resiated or obstructed by
any person, the person in whose favor such decroo
was made may apply to the Court at any time
within ono month from the time of such
rosistance or obstruotion. The Court shall fix
a day for investigating the complaint, and shall

the party against whom tho plalng
is made to answer tho same. 1f rcasonabls
grouund shall be shown to tho satisfaction of.
the Court for bolieving that tho obstructivn or
rosist in quostion was ioned Dy the
defendant or. by some other person at his
instigation, the Court shall alo issue a summons
to the defendant, calling upon him to appear
on the day appiinted for the investigation.”

It appeared to him that Section 23
and Section. 26 of the present  Bill
were inconsistent with each othcr, and
he should move that the wo ds “and,
if need be, by removing any person
who may refuse to vacate the sume’

be left out of the former.

MR. HARINGTON eaid, where
the Court had adjudged property to
the decree-holder, and the dcfen-
ant refused to givo possession, the
Court wonld, under 8ection 26, have
the right to put him out of the
roperty, an:l give it to the decree-
Eol er.  If the party dispossessed
thought that he was wrong!y removed,
he could come in sud dispute the
right of the decree-holder to remove
him uuoder Scction 29, but in the
mesntime he thought the Court
ought to have the power of removing
the person in possession.

After some further discussion, Mr.
LeGeyt, with the lcave of the Council,
withdrew his amendment.

Tue CHAIRMAN moved that the

“ " afl the word * for” in
land” atter left out,

batituted

They said they

word !
the Ist line of the Section bo

and the words *a house” 8u

for it.
Agreed to.
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Tug CITAIRMAN inoved that the
words “rvots or other perdons entitled
to occupy the same” after the word
« of " in the 3rd line of the Section
be left out, and the words ¢ a defendant
or of some person in his behalf”

subsituted for them.

Agreed to.

Tre CHAIRMAN moved that the
word “ land” before the word “ or” in
the 7th line of the Section be left out,
and the word “ house" substituled for
it, E . ‘

Agreed to. .

The further consideration of the
Section was pos'poned.

Section 24 was postponed.

Sections ‘26 to 27 “wete severally
.pnssed as they stood.

Section 28 provided as follows :—

“If itshall appoar to the satisfaction of the Court
that the resistance or obstruction. to. the execu-
tion of the decreo has been occasioned by any
porson, whother o party to the suit or not, on
the pround that the property is not inciudod in
the decree, or by any porson claiming bord fide
to bo in possession of the property on his own
account, or on acgount of some. 0tper_perlx_4_qn than
the dofendant, the Court shall, without prejudice
10 any proceedings to which tho defendant or
other person may be liable under any law for the
tima being in forco for the punishment cf such
resistance or obstruction, proceed to investigate
tho claim in the same wanner and with the like
powers as if tho claimant bad been made origi-
nally o defendant to the suit, and shall pass
such ovder for staying oxecution of the decroe,
or exacuting tho snme, as it may deem proper in
tho circumstances of the case.”

Tug CHATRMAN said, on this
and several other Sections, ho wished
to observe that they did not appear to
him to give the Courts all the neces:ary
power ‘which ho thought should be

iven to them. The Section now be-
ore the Comwittee gave a Court the
oacr of investigating a claim made
y any person claiming to be in pos-
sessiun of the property taken in execu-
tion, and ¢ pass an order for staying
execution of the decree, or executing
the same, as it may deem proper in
~the circumstances of the cage.”” Sec-
tion 29 authorized tho  Court " to in-
vestigate the claim of the party dis-
possessed althongh no resistance or op-
position should have been offered, and

“ pass an order for restitution,” ¢ or

wich nther order as it may deem pro-

per in the eircamstances of the case.”

Then Seetion” 30 provided that * any
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order passed by the Court” under
either of the last two preceding Sec-
tions, sh.1l not be subject to appeal ;
but the party against whom the order
maﬁ be pronounced shall be at liberty
to bring a suit to establish his right
at any time within ono year from the
date thereof. Here, the Code pre-sup-
posed:eonflicting clains made by
persons not partios to the suit, 'What
he desired to know -was the reason for
making these.orders not subject to
appeal, but leaving the dispossessed
party to bring a regular suit for the
rceovery of the property. Ie could
not see why, under the procedure
which the Code provided, the Court
should not deal with all these  claims
‘very. much as. the Supreme Court
deals” with similar ‘claims under the
Inter-pleader Act. A Court acting
under this Codo, would, in this respect,
be exactly in the same position as in an
original suit if the question -were one
of title between the execution creditor
and a person not a party to the suit
in which the execution had been
decreed. If that wasmso, why did not
the Code give to the unsuccessful
party the same right of appeal which
he would have had if the question
had been decided in an original suit,
and to the successful party the same
right which he would have had under
the decree, confirmed on appeal, in-
stead of leaving him ' uncertain during
a whole year whether he might not
have again to litigate his titlo in a
regular suit. It was possible, however,
that the Select Committee had ~becn
influcuced, in dealing with the ques-
tion, by reasons which” were” not pre-
sent to his ind. -

Me. HARINGTON said, the Code,
as framed by Her Majesty’s Commiy-
‘sioners, took away the right of app-al,
aud continned a right of suit only.
Under the present practice, after
the summary decision, there might be
two appeals, a sumnmary and a special
appedl, .in. the ‘miscellaneous . depart-
went, and, subsequently thereto, the
 three stages of a regular suit, nawmely,
the original suit, a regular appesl,
and a special appeal, which certainly
appeared to him to be ‘more than
the ends of justice required; sod
upon the whole, he was disposed to
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;xgrec with the Honorable and learned | Saiurday, October 30, 1838
Chairman. ' ‘ ’ ’

THE CHAI’EM AN then moved that PRESENT - g
the further consideration of Sections | 11 1 lo the Chiof Just 7
> - he Hon’ble the Chi lice, Vice-
28, ng s‘nd 30 bé postponed. 1 President, in :hc ('1111:1? e
Agree_d to. Hon'ble Licut.-Genl. | E. Currie, By,

Hon'ble Sir A. W,

Sections 81 to 84 wexje"‘? 'é;vferally Six J. Qutram,

. Hon'blo H. Ricketts, | B ler,
passed us they stond. - | How'blo B, Peacock, | H, B, Harington,
Section 85 .was passed after an|P. W. LoGeyt Esq, | Esgq, and
amendment. e H. Forbes, Esq.
Section 86 was postponed. CONTINUANCE "OF CERTATN

. PRIVILEGES TO THE FAMILY
Secliong 87 to 43 were severally | gc 'OF THE LATE NABOB OF
passed as they stood. THE CARNATIC.

The further considerat‘ion of the Bill |y VICE.PRESIDENT read &
wag postponed, and the Council resum- messnge informing the Iegidlative
ed its sitting. - - - Council that the Qovernor Geueral had

CRIMINAL PROCEDURE. nsseuted to the Bill “to continue cer-
tain privileges aud immunitics to the

Me. HARINGTON moved that a | family and retainers of His late Highe
correspondence received by him from | ness the Nabob of the Carnatic.”
the Secretary to the G_overumeut of DELHI TERRITORY.:
the North-Western-Proviuces regard- ) o Ty Te _ I
ing the present system of investigation T""; CLERK reportcd' to t i
iuto Criminal offences by Dnroguﬁs and | Conneil that he had received from
other’ subordinate ~Officers of Police t!m.l-lomu Department a communica-
be laid upon the table,-and referred to | .tion from .the .Becretury to the Go-
the Select Committees on the Bills | vernment of lnd'm. with the Goverenor
for extending -the jurisdiction of the General, suggesting t'h‘ﬂt. as the greater
Courta of Criminal” Judicature of the | part of the Delhi Territory O"‘ now
Eust India Company, for simplifying administered by the C]““fb Om'“'sj
the Procedure 'hereof, and for invest- ;lonte‘r orf ltlI::!a f‘:;;)];ﬁ w ﬁi;ul(;tli)::’%
. ) ) S iuria- | for the for !
:lt:gtg;‘.[}:.ei gctu;ts.‘lWlth Criminal ‘}1‘ms 1832 of the Beugal Codo.

Mnr. PEACOCK moved that the

Agreed to. above communication be referred to
- Mr, HARINGTON moved that cer- | the Select Committee on the Bill “to
tain correspondence relating to prose- | remove from the operation of the Ge-
cutions for perjury and subornation of | neral Laws and l(egln]utlong t:hp Delhi
perjury ami) forgery, and knowiugly | Territory and Me'urut Division, or
Issuing forged deeds in Civil proceed- | guch parts ghereo.t as the Govor:;t:n
ings, be laid upon the table and | General in Conncil shall P‘l“f"“ under
referred to the Select Committees on | the administration ()f‘thc"bhwf Cow-.
the anbove Bills. missione:'l of -the Punjab.

A o Agreed to.

Agreed to. SMALL CAUSE COURTS (MO-

AHMEDABAD MAGISTRACY. FUSSIL)

Mg, LEGEYT moved that the Bill -_
“to empower the Governor in Council M_R HABIN (3"}‘01:1[‘ me(::zﬂl:;a;lem er;t
of Bombay to appoint a Magistrate readiug of ‘r'gl:muocrm:e. ablisbhent
for cortain’ Districts within the Zillah | of Courts o all Guuaes beyond whe
Ahmedabad” be referred to a Select | local ln'n:m;(m3 ol; t'!‘f)f":;udiuature of the
Committee, consisting of Mr. Haring- S.u'prgu;e c 2;‘] s e e
e Yorbot, aad the Morer }clil;:f: of );:he Bill of which he was nqw
Ereed to. fo move the first rending, woula pro-
bubly lead some [lonorable Members

Tte Council adjourned.





