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We, the undersigned members of the Select
Committee to which the Bill further to amend the
Transfer of Property Act, 1882, for certain purposes,
was referred, have considered the Bill and the
papers noted in the
3 margin and bave the
honour to submit this our Report, with the Bill as
amended by us annexed hereto.

The history of this Bill is as follows. In 1921,
an exhaustive examination of the case law
bearing on the Trausfer of Property Act, 1822,
was made by Mr. (now BIr. Justice) Lal QGopal
Mukberji. The results of the examination were
thereafter in 1926 considered in the Legislative
Depertment, and a Bill was prepared for the pur-
pose of amending the Act in such a way as to
clarify the numercus points upon which conflicting
judicial decisions had been given ; and in 1927 a
Committee, consisting of the late Mr. S. R. Das,
Law Member in the Executive Council of the Gov-
ernor General, Sir B. L. Mitter, the present Law
Member, Mr. D. F. Mulla and Mr. (now Mr. Justice)
8. N. Sen, was appointed to consider generally the
question of the amendment and in particular to
examine the draft Bill. This Committee, whilst
endorsing the departmental decision that the scope
of the Bill should be limited to matters in regard to
which there had been a conflict of judicial decisions
orin regard to which such decisions had shown the
Act to be defective, made certain additions and
alterations in the Bill. The Bill, as finally settled
by tbem, was introduced in the Iegislative As-
sembly in Septembez, 1927, and was circulated for
opinion. The opinions were carcfully considered
by Mr. D. F. Mulla, at that time holding the office
of the Law Member of the Governor General’s
Executive Council. The Bill which had been
intzoduced in 1927 having lapsed, a fresh Bill
substantin ly on the samo lines was introduced
in tte Legislative Assemb!y in March, 1929. This
Bill and the opinions have now becn laid before
us, together with a draft of certain amendments
arising therefrom which we bave becn invited to
consider.

It will, therefore, be appurcrt that tha Bill l}as
not only itself been founded upon an exhaustive
exnmination of the defects which have been re-
vealed during nearly balf a century, but has also
received the detailed scrutiny of lawyers and

Papers Nos. I to V.

commercinl and other bodies and associations
throughout the country. On the whole, the opi-
nions received show that the proposals formulat-
ed in'the Bill have been gererally approved. In
view of these facts and of the fact that we oursclves
are in agrecment with all but one of the provi-
sions embodied in the Bill which mntk.n.rndlcnl
departure from those embodied in the existing Act,
we propose in this Report to confine ourselves
almost entirely to the points upon which we con-
 sider that further amendment of the Bill is desir-
"able. Of the provisions above-mentioned, the only
one which we are not prepared to accept 13 thut
‘contained in clause 54 of the Bill as mt_roduccd,
which sought to provide thata lease of immove-
ablo property for a term exceeding one month
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only must be made by a registered instrument.
The consensus of opinion is opposed to that pro-
posal, and we ourselves consider that it would lead
to inconvenience and hardship out of pruportion
to the benefit to be expected from it. We
now proceed to refer in detail to the amendments
which we have made.

Clause 1.—We propose that the Act should
come into force on the 1st day of April, 1930.
Assuming that the Bill will be passed into law during
{be forthcoming Simla Session of the Assembly, we
think it essential that a sufficient period should be
allowed to elapse before it takes effect. A new
edition of the Act embodying the extensive amend-
ments made by the Bill will be necessary,
and we think it most important that, when pre-
pared, that edition should be translated and put
into wide circulation. At the same time the
period will enable Local Governments to make such
arrangements and extensions as may be necessary
to meet the increased volume of registration
which may be expected, if tke provisions of clause
16 (now clause 17) of the Bill become law.

Clause 4.—In regard to Ezplanation I which it
is proposed to add to the definition of ‘ notice’
in section 3 of the Transfer of Property Act, 1882,
(in this Report referred toas the principal Act), it
has becn pointed out that the provision that the
registration of a document amounts to notice from
the date on which it is registered, will cause diffi-
culties in a case in which the document has not
been registered at the placa where the property
is situate. This objection has some force. YWe
have, therefore, added at the end of Erplunction
I the following words :— ;

“or if the instrument has been registered
under sub-section (2) of eection 30 of the
Indian Registration Act, 1908, from the -
earliest date on which a memorandum
thereof has been filed by any Sub-Regis-
trar under scction 66 of that Act.”

Erplanation 111 which provides that notice to

. an agent whilst acting in the course ef business is

notice to his principal has been properly criticised
as béing too generaland vagus. We have added
provisions to the effect that the notice must be of
a fact which is material to the course of the busi-
ness in which the agent is engaged, and that the
agent must not fraudulently have concealed the
fact from his principal.

Clause 6.—\We have amended section 5 to make
it clear that a transfer can be made by a person
to himself as for instance by a person making a
scttlement or trust in which he constitutes himself
atrustee. An Ezplanation has also been added
to the scction to make it clear that tke words
‘living person’ include corporations and other
associations of persons.

Clause 10 (aow clause 11).—\Ve have thought
it desirable to omit the Illustration to section 39
instead. of amendingit. Even as amended by the
omission of the words ‘“ bona fide’ the Illustra-
tion might have been misleading.
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Clausc 12 (noiw clause 13).—\We approve of the
alteration proposcd to be made by the insertion
of the words * fraudulently or ”’.  In regard to the
amendment in sub-clause (b)) of this clause in
the Bill as introduced, we think that it will
unnecessarily restrict the operation of the principle
of ‘ the estate feeding the title’. A limitation of
the right of a transferce to an interest which may
accrue to his transferor up to the date of the
decree in n suit instituted to c¢nforce that right
might work injustice, and we do not think that
the decision in 18 Mad. 492 is sufficient justifica-
tion for any amendment of the section in this
respect.

Clause 13 (now clause 14).—In the Explanation
which prescribed the period (uring which lis
pendens is to operate, we have provided for the case
of tho discharge of a decrce by the relinquishment
by a decree holder of his decretal rights.

Clause 15 (now clause 16).—We entirely approve
of the proposal to give statutory recognition to the
principle of part performance and of the limits
which thé Bill prescribes for its application. We
have, however, removed a slight ambiguity
latent in the phrase ‘ rights arising under the con-
tract’ in the fourth paragraph.

Clause 16 (now clausec 17).—Some of us are of
opinion that registration in the case of sales of im-
moveablé property of the valuc of less than one
hundred rupees should not be made compulsory,
and that the present provision in section 31 of the
principal Act and in section 17 of the Indian Re-
gistration Act, 1908, should be rctained. The
px-oposnli however, involves a very important
question’ of policy, which we think should be
decided by the House itself.

Clauss. 19 (now dause 20).—We propose to

insert in section b8 a_definition of the mortgages
referred ié in section 59 as mortgages by deposit
of title-deeds, ! "'
' Cla i‘?ﬂf(now clause 21).—Our remarks on
clause 18 (now clause 17) apply also to the ques-
tion of 'making compulsory the registration of
mortgagts of immoveable property of the value
of less thhf'ohe hundred rupees. The amendment
in the preeeding clause involves the omission of the
third paragraph in section 59 and a conscquential
:mendm nt in the second paragraph.

IR SV1 o,

22(not;7clause 23).—As the old practice of

*

Clauss; .
passing ‘ prders absolute ’ in mortgage-suits has been
abolished by the enactment of Order XXXIV in
thé First Schedule to the Code of Civil Procedure,
1908, welpropose in sections 60, 67 and 67 of the
pdnﬁpnﬂ,lct to substitute the word * decrce f(.)l'
the wogi;‘ order * wherever it occurs [as also in
clauses 'and 31 (now clauses 32 and 33)].

" Clausé} 24.—We have added on the lines of
scctions 35 and 96 of the English Property Act
‘o oW ¥ Bections—sections G0\ and G0B—to
deﬁn:,-t § obligation of a mortgagee, when sv

r?:q’:uit‘éd,g‘?‘o transfer the mortgage-debt to a third
: pemon'nfﬁ’lcd by the mortgagor, and also to make
it clear that a mortgagor has a rizht toanspect and
take copies of the documents of title relating to
the mortfaged property which are in the posses-
sion of the mortgagee.

1
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Clause 24 (now clause 26).—In order to make
section 62 comprehensive, we have on the lines of
section 60 provided that the mortgagor has a right
to require the mortgagee to dcliver back the title
deeds and other documents relating to the mort-
gaged property.

Clause 29 (row clause 31).—We have omitted
clause (¢) of sub-section (?) of section 65\ which
related to agricultural leases. In our opinion the
power of a mortgagor to make leases of agricultural
land should be governed by local laws and customs
for which provision is made in clause (a).

Clause 32_(now clause 3{).—As under clause 21
(now clause 22) unless otherwise expressly provid-
ed, the term ‘mortgagor’ will include persons
claiming title from him, we have added a proviso
to make it clear that such persons are not included
in that term as used in clause (a) of sub-section (1)
of section 68.

Instead of making it obligatory on a Court to
stay a suit or proceeding brought for the enforce-
ment of the personal remedy until the mortgagee
has exhausted his remedies against the mortgaged
property, we have, in sub-section (2) of section 68,
preferred to leave it to the discretion of the
Court to stay that suit or proceeding. We see
no rcason to require a registered instrument
when the mortgagee i3 abandoning the security, as
under the provisions of the Indian Registration
Act it will have to be decided in each case whether
a registered instrument is necessary or not. We
have also made it clear that the mortgagee abandon-
ing the security is bound to retransfer the mortgag-
ed property to the mortgagor, if required to do so.

Clause 34 (now clause 36).—In clause (3) of sub-
section () of section 69\ we have wmade it clear
that the liability of a mortgagor for the acts or
defaults of a receiver is removed if such acts or
defaults are due to the improper intervention of
the mortgagee.

Clause 36 (now clause 38).—In the proviso in sub-
clause (v) of section 72, we have inscrted words
to make it clear that a mortgagor is not
liable for money spent by the mortgagee for the
preservation of the mortgaged property or for
support of the title unless he was called upon and
has failed to take the nccessary steps himself,

Clause 42 (now clause 4f).—The words ‘shares
in’ are inserted in the clause to make it clear
that it applies to cases where property is owned
by several owners, but has not been physically
partitioned.

Clause 47 (now clause 49).—As the present law is
not clear regarding the rights and liabilities of
parties to a mortgage by the deposit of title decds,
we have inserted a new section (section 96) apply-
ing to such mortgages the provisions applicable to
simple mortgages.

Clause 49 (now clause 51).—For the reasons given
by the Special Committee in the last paragraph
of their note to scction Sl (clause 43), we have
omitted the word ‘valuable’ which was used in
conjuriction with the word ¢ consideration ’.

Clause 52 (now clause 5£).—\We do not consider
that the words beginning with ‘ad litem’ in the



concluding part of section 103 should be omitted as
proposed in sub-clause (b) of this clause. In-our
opinion, those words are necessary, as the preced-
ing part of the section applies to legal curators
generally and is not confined to guardians ad litenm.
The reference to Chapter XXXI of the Code of
Civil Procedure, 1882, has, however, been replaced

by a reference to Order XXXII of the present
‘Code.

Clause 54 (now clause 56).—As already stated,
we do not approve of the amendment proposed to
be made in section 107 making compulsorily
registrable all leases except leases for periods not
-excéeding one month or leases from month to
month. We, however, approve of the alteration
which requires that a lease shall be exccuted by
both the lessor and the lessee, and which in our
opinion is & very salutary provision.

Clause 56 (now clause 58).—We approve of the
principle of the amendment contained in sub-
clause (d) of this clause. The conflict of decisions

-as to whether the mere institution of a suit con-
stitutes an overt act on the part of the lessor for the
purposes of this section requires to be set at rest,
But instead of adding the words ‘other than the
institution of legal proceedings’ after the words
‘does some act’as is proposed in sub-clause (d),
it is, in our opinion, preferable to remove any
further doubt as to the nature of the act which

The 4th of June, 1929.

(&
the lessor must do by requiring him to giva notice

in writing to the lessee of hisintentionto determine
the lease.

Clause 57 (now clause 59).—In the new section—
114A—which it is proposed to insert, we think it
desirable to provide that the notice required to be
given by the lessor should be in writing; and
instead of prescribing an arbitrary period of thirty
days within which the lessee is required to remedy
the breach—a period which will undoubtedly be in-
sufficient in many cases and may be excessive in
others,—we prefer to follow the English Act and to
require the remedy to be completed within a
reasonable time.

Olause 62 (now clause 64).—The sections men-
tivued in this clause have been re-numbered in
consequence of the insertion of two new clauses in
the Bill and the date mentioned in the last part of
the clause has been saltered to conform to the
amendment made in clause (1).

2. We have made a few alterations of a purely
drafting nature to which we have not thought it
necessary to refer in detsil.

3. The Bill was published in English in the
Gazette of India on the 9th March, 1929,

4. We think that the Bill has not been so altered
by us as to require re-publication, and we recom-
mend that it be passed as now amended.

B. L. MITTER.

M. A. JINNAH.
AMAR NATH DUTT.
M. ANWAR-UL,AZIM.
M. SHAH NAWAZ.
V. V. JOGIAH.

M. S. ANEY.*

* The only point on which I wish to record my opinion separately is whether the words * Hindu, or Buddhist”
in clause 3 should be omitted. I think that mere superduity is not a very strong ground for their omission as their
retention reaffirms a principle to which the Government stands comnmitted.

The 4tA June, 1929.

). 8. ANEY,



’
¥ 7
[As aMENDED ny THE SeLecr CoMmITTEE.)

[{Words printed in italics indicate the amend-
monts suggosted by the Committee.)

A

BILL

Further to amend the Transfer of Property Act, 1552,
Sor certain purposes.

WiuEREAS it is expedient further to amend the
Transfer of Property Act, 1882, for the purposesIv of 1882.

hereinafter appearing; It is hereby cnacted as
follows :—

1. (1) This Act may be called the Transfer of
Short title and com- Lroperty  (Amendment)
mencement. Act, 1929.

(2) Tt shall come into force on the first day of
April, 1930.

2. In section 1 of the Transfer of Property Act,
_ 1882 (hercinafter = re-1v of 1s82.

.\L't"}“»'.":!;“;';.‘;;_‘f wetion 1. gorred to as the said Act),

for the words and figures

“ paragraphs 2 and 37, in both places where they

occur, the word and figure * paragraph 2 ** shall

be substituted. and for the figures “ 1877 the
Sipures + 1908 shall be substituted.

3. In section 2 of the said Act, the word * Hindu”

Amendment of section 2, “m_l the words “or _Blld'
Act IV of 1882, dhist ™ shall be omitted.

4. In section 3 of the said Act, for the last para-

Amendment  of  section gmph._ containing . the
3, Act IV of 1582, definition of “ notice 7,
the following shall be substituted, namely :—

“a person is said to have notice ” of a fact
when he actually knows that fact, or
when, but for wilful abstention from an
inquiry or search which he ought to have
made, or gross negligence, he would have
known it.

Erplanation [.—Where any transaction relat-
ing toimmoveable property is required by law to be
and has been effected by a registered instrument,
any person acquiring such property or any part of,
or share or interest in, such property shall be deemed
to have notice of such instrument as from the date
of registration or, if the instrument has been regis-
tered under sub-section (2) of section 30 of the Indian
Reyistration Act, 1908, from the carliest date on XVI of 1908,
which a memorandum thercof has been filed by any
Sub-Registrar under scction 66 of that Act.

Erplanation I*.—Any person acquiring any im-
woveable property or any share or interest in any
such property shall be deemed to have notice ot
the title, if any, of any person who is for the time
being in actual possession thercof.

Erplanation I11.—A person shall be deemed to
bave had notice of any fact if his agent acquires
notice thereof whilst acting on his behalf in the
course of business to which that fact is mulerial :

Provided that, if the agent fraudulently conceals
the fact, the principal shall not be charged with notice
thereof as against any person who was a purty to or
atherwtse coanizant of the fraud.”

f1201LAD B
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5. In scction 4 of the said Act, for the words

and figures “ paragraphs 2
mondmont of soction” 4 . ©
A "* and 3 the word anc

Act 1V of 1882,

figure *‘ paragraph 27
shall besubstituted, and for the figures *“ 1877 ** the
figures * 1908  shall be substituted.

6. Insection § of the suid Act, after the words *“ or to

Amendwment of section 5,  himself ” the words * or to
dd 1V of 1882. himself "' shall be tnserted ;
and to the same scction the following Ezplana‘ion
shall be added, namcly :—

« Ezplanation.—In this scction, * living pcrson’
includes a compuny or association or body
of individuals, whether incorporated or
nol.”

7. In section 6 of the said Act, after clause (4

Amendment of section 6, the following elause shall
Act 1V of 1882, be inserted, numecly :(—

“(dd) A right to future maintenance, in what-
goever manner arising, sccured or determined, can-

not be transferred ™.

8. For the sccond parugraph of section 11 of

. the said Act beginning

et p lg'u.'“""’“ with the words “ Nothing

’ in this section " and end-

ing with the words *‘ in a purticular manner ” the
following shall be sulstituted, namely :—

“ Where any such direction has been made in

" respect of one picce of immoveable pro-
perty for the purpose of securing the
beneficial c¢pjoyment of another picce of

- guch property, nothing in this section
shall be deemed to affect uny right
which the transferor way have to eunforce
guch direction or any remedy which he
may have in respect of a breach there-
oi.!’

;9. In section 15 of the said Act, for the words

-~

P b of section " as r’t:ganls the whole
18, Aot IV of 1882. class the following
Ly worls shall be substitut-
ed, namely :—

' *“jn regard to those persons ouly and not in
"+ .  regard to the whole cluss ',

§"10: For scctions 1G, 17 aml 18 of the said Act
L4 batitution of new s the following  sections
tions forscctions 16, 17 and  shall  be  substituted,
18, Act IV of 1882, maely :—

W | IR
, ;‘ 16. Where, by reason of any of the rules

A

. . Transfor to tike cffect contained in
» . . . D
on failure of privr interest.  sections 13 and

14, an interest created for the bcuc(.it,
£ "+ of a person or of a class of persons fails
© " inregard to such person or the whole
of such clisy, any interest ereated in the
same transaction and intended to take
effect after or upon failure of such prior
. interest also fails,

- 17. (1) Where the termsof a trnnsfc:r of pro-

« © Digcction for accumula. perty direct that
tion. the income aris-

v+ - ing from the property shall bo naccum-

i ulated cither wholly or in part during

;a.= a period longer than—

" (a) the tife of the transferor, or

'

=
&

e )

[

A et
.t
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(b) a period of cightecn years trom the date
of the transfer,
such direction shall, rave, as hercinafter
provided, be void to the extent towhich
the period during which the accumulation
is directed exceeds the longer of the
aforesaid periods, and at the end of such
last-mentioned period the property and the
income thercof shall be digposed of as if
the period during which the accumulation
has been directed to be made had elapsed.
(2) This section shall not affect any direction
for accumulation for the purpose of—

(r) the payment of the debts of the trans-
feror or any other person taking any
interest under the transfer, or

(17) the provision of portions for children or
remoter issuc of the transferor or of any
other person taking any interest under
the transfer, or

(117) the preservation or maintenance of the
property transferred ;

and such direction may be made accord-
ngly.
18. The restrictions in  sections 14, 16 and 17
‘I'ransfer in perpetuity for bh"’" not app’)’
benefit of public. in the case of a
transfer of pro-
perty for.the bencfit of the public in the
advancement  of religion, knowledge,
comuerce, health, safety, or any other
object beneficial to mankind.”
11. In section 39 of the said Aet —

Amendment  of scction
39, Act 1V of 1832,

(a) the words ‘‘ with the intention of defeat-
ing such right ™ shall be omitted, and
for the words “ of such intention ™ the
word *“ thercof ”” shall be substituted ;

and
(b) * the Ilustration . *
shall be omitted.

12, In section 40 of the said Act, for the words

. ~ ‘“of the latter property

st o wetion or to compel its_enjoy-

ment  in a  particular

manner, *’ the words “in a particular manner of
the latter property * shall be substituted.

13, In scction 43 of the said Act, after the

. [T, "
Amenduent  of  section word . person u\s
13, Act 1V of 1882 words * fraudulently or
shall be inserted.
*® » L ] * * A - 3

14, (1) In scction 52 of the said Act,—

Amendment  of  section
32, A\t IV of 1882,

(@) for the words “active prosceution ” the
word ““ pendency ** shall be substituted ; ‘
(h) for the words ‘i contentious™ the word
“any " shall be substituted ; and
(c) after the words suit or  procecding *',
where they occur for the first time, the words
which i3 not collusive and * shall be inscrted.
(2) To the same seetion the following Erplana-
‘tn shall be added, namely :—
“ Erplanation.—For the purposes of this scc-
tion, the pendency of a suit or pro-
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ceeding shall be deemed to commence
from the date of the presentation of the
plaint or the institution of the proceed-
ing in a Court of competent jurisdiction,
and to continie until the suit or proceed-
ing has becn dwp«»cul of by n _ﬁnal
<Jecreo or order
and complete satisfaction or discharge of
such decree or order has been obtained.,
or has become unobtainable by reason
of the expiration of any period of limita-
tion prescribed for the execution thereof
by any law for the time being in force.”

I5. For scction 53 of the said Act the following
Substitution of new sec. StCtion shall be substi-
tion for section 53, Act [V tuted. namely :—

nf 1882,

“563, (1) Every transfer of immoveable pro-

rty made with intent to

Fraudulent transfer. ngeit or delay the credi-

tors of the transferor shall be voidable at the option
of any creditor so defcated or delayed.

Nothing in this sub-scction shall impair the
rights of a transferce in good faith and for consi-
deration.

Nothing in this sub-section shall affect any law
for the time being in force relating to insolvency.

A suit instituted by a creditor (which term
includes a decree-holder whether be has or has not
applied for execution of his decree) to avoid a
transfer on the ground that it has been made
with intent to defeat or delay the creditors of the
transferor, shall be instituted on behalf of, or for

* the benefit of, all the creditors.

(2) Every transfer of immoveable property made
without considcration with intent to defraud a sub-
sequent transferee shall be voidable at the option
of such transferce.

For the purposes of this sub-section, no transfer
made without consideration shall be deemed to have
* been made with intent to defraud by reason only
" that & subsequent transfer for consideration was
i . made.”
' 16, After section 53 of the said Act_the follow
Insertion of pow sevtion NE section shall be in-
G3A in Act IV of 1882, sertedd, namely :—

: “53A. Where any person contracts to trans-
Part performance, fl‘l" for cnnsnd.cr-
ation any 1m-

moveable property by writing signed by
him or on his behalf from which the
terms necessiary to constitute the trans-
fer can be ascertained with reasonable cer-

.

. e

e

‘ tainty,

! and the transferee has, in part performance
' of the contract, taken possession of the
; property or any part thereof, or the trans-
‘ ferco. being already in possession, con-
b tinues in possession in part performance

of the contract and has done some act
in furtherance of the contract,

and the transferee has performed or is willing
to perform hix part of the contract,

then, notwithstanding  that the contract,
though required to be registered, has not
been registered, or, vhere there is an
instrument of tmmfor, that the transfer

¥ * ) T W0 VRS« I K.
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has not been completed in the manner
prescribed  therefor by the law for the
time being in foree, the transferor or any
person claiming under him shall be de-
barred from cnforcing against the trans-
feree and persons elaiming under him any
right in respect of the property of which
the transferee has taken or continucd in
possession, other than a right expressly
provided by the terms of the contract -

Provided that nothing in this section shall
affect the rights of & transferee for con-
sideration who has no notice of the con-
tract or of the part performance thereof ™.

17, Tn section H4 of the said Act,—
Amendment  of  section
54, Act IV of 1832,

(a) the word * tangible.”, wherever it occurs,
shall be omitted ;

() for the words ““ of the value of one
hundred rupees and upwards, or in the
case of a reversion or other intangibie
thing,” the words * or of any interest
therein 7 shall be substituted ; and

(¢) the words * In the case of tangible im-
moveable property. of a value less than
one hundred rupees, such transfer may
be made either by a registered instru-
ment or by delivery of the property. ”
shall be omitted.

18, In section 55 of the said Act,—
Amendment  of  section

a9, Act IV of 1882,

(1) in sub-clause (1) of clause (1). after the
word ** property T the words “ or in
the seller's title thereto ” shall be in-
serted :

() in sub-clanse () of clause (4), after the
wornd ** buyer ”, where it occurs for the
second time, the words * or any person
clsiming under bhim with notice of the
non-payment,” shall be ingerted ; and after
the words “on such amount or part ”
the words * from the date on which
possession has been delivered ™ shall be
added ; and

(¢) in sub-clause (b) of clause (6), the words
* with notice of the payment ™ shall be
omitted.

19. For section 56 of the said Act the following

Substitution of new nee- section ghall be substitut-
tion for section 56, Act IV 4 ,mm(\[y —
of 18SK2.

= s, 1f the owner of two or more propertices
Mardialling by snbse. MoOrtgages them
,uent. purvhaser. to one person
and then sclls one or more ol the
properties to another person, the huyer
s, in the absence of a contract ta
the contrary, cntitled to have the
mortgage-debt  satisficd  out of  the
property or properties not sold to him.
<o far as the same will extend, but not
=0 a8 to prejudice the rights of the mort-
gee ot persons cliiming under him or of
any other person who has for considera-
tion acquired an interest in any of the
propertics.”
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20, In section 58 of tho said Act.—
Amoendinent of section
48, Act 1V of 1882,

(a) in clause (), the words and brackets “ (if
any)” shall be omitted

(b) to clause (c) the following proviso shall be
added, namely :~-

“Provided that no such transaction shall
be deemed to be » mortgage, unless the
condition is embodied in the docu-
ment which «ffects or purports to effect
the sale” ;

(¢) in clause (d)--

(7) after the words ** Where the mortgagor
delivers possession ™ the words “ or
expressly or by implieation binds
himself to deliver possession ™ shall
be inserted : and

(17) for the words * and to appropriate
them ™, the words “ or any part of
such rents and profits and to
appropriate the same ” shall be
substituted ; and

(d) after clause (¢) the following clauses shall

be added, namely :—

“(f) Where a person in any of the following
towns, namcly, the towns of Calculta,
Madras, Bombay, Karacki, Rangoon,
Moulmein, Bussein and Akyab, and in any
other towen which the Governor Genetal in
Council may, by notification in the Gazelte
of India, spce.fy inthis behalf, delivers toa
creditor or his ugent documents of title to im-
movcable property, with intent to create a
security thercon, the transaction is called a
mortgage by deposit of title-decds.

(9) A mortgage which is not a simple
mortgage, & mortgage by conditional
sale, an usufructuary iortgage, an
English mortgage or a morlgage by deposit
of title-dccds within the meaning  of this
section is called un anomalous mortgage.”

2“.. In section 59 of the said Act,—

. Amendment of scction
69, Act 1V of 1882,

. (a) the words * Where the principal money
3 sccured is one hundred rupees or up-
wards,” shall be omitted

(b) after the words ‘a mortgayc”, where they

. .. Jirst occur, the words ** other than a mort-

gage by deposit  of title-deeds ' shall be
snserted ;

(0) the second paragraph beginning with the
words * Where the principal money ” and
ending with the words “ by delivery of
the property” and the third paragraph
beginning with ke sweords ** Nothing in this
scction” and cnding with the words “a
security thercon "’ shall be omitied.

22. After section 54 of the said Act the follow-

Inertion of new acction g section shall be in-
594 In Act IV of 1582 gerted, )mmely —

“BIA. Unless otherwise expressly  provided,

References to mortiagors rt-(crcnces in

uad mortgageon to include thia Clmptcr to

mn deriving title from mortgagors and

mortgagecs shall

be deemed to include referencos to persons

deriving titln from them respectively.”
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23 In scction 60 of the said Act,—
Awendment of soction
GO, Act 1V of 1882,
() for the word “ payable ” the word ** due ™'
shall be substituted
(h) for the words * the mortgage-deed, if
any, to the mortgugor ” the following
words shall be substituted, namely :—
** to the mortgagor the mortgage-deed and
©% all documents relating to the mort-
gaged property which are in the posses-

sion or power of the mortgagee ™ ;

(¢) the words and brackets “(where the
mortgage has been effected by a register-
ed instrument)” shall be omitted ;

(d) for the word *‘ order ” the word ‘‘ decree "
shall be substituted ; and

(¢) after the words ““ remaining duc on the
mortgage, except ”’ the word “ only ”
shall be inserted.

24, After scction GO of the said Act the follow-
Insertion of mew sections NG 8cclions shall be in-
(}":_.;!l‘unJ 6oL in Aat 1V of serted, namely :—

“60.1. (I) Where a mortgagor 1s entitled to
redemplion, then,
Obligation to transfer to O the SJulfilment
‘hird party instead of re- of any conditions
tranasfere nee to mortqagor. on the fuw_
’ ment  of which
he would be entitled to require a re-transfer,
he wmay require the mortgagee, instead of
sa-transferring the property, to assign the
rrortguge-debt and transfer the mortgaged
property lo xuch third person as the mort-
gagor muy direct ; and the mortgagee shall
le bound to ussign and transfer accord-

ingly.

2) The rights conferred by this section belong
to and may be enforced by the mortgagor
or by any encumbrancer  notwithstunding
an indermediate  encumbrance ; but the
requisition of any  encumbrancer  shall
prevail over @ requisition of the mort-
qagor and, uas between encumbrancers,
the requisition of a prior encumbrancar
shall prevni? over that of a subscquent
encumbrancer.

(1) The provisions of this section do not apply
in the case of a morlgagee who is or has
Deen in possession.

50R. .1 wortgagor, us long as his riyht of re-
demption  sub-

Right to inspection und  gygts  shall be
production of documents. entitled &« all
reasonable times, al his reqguest and at
his own cost, and on payment of the
morigagee’s coits and crpenscs in this
behalf, to snspect and make copics or abs-
tracts of, or extructs from, documents of title
relating to the mortgaged property which arc
i the custody or power of the mortgagee.”

25. Vor scction 61 of the said Act and the —

Sabetitution of new ec- Illus(rleion thereto  the
tion for scctivn 61, Act 1V following section shall be
of 1882, substituted, namely :—
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“61. A mortgagor who lus exccuted two
or more imort-
tight 10 redeem wpn.  gages in favour
rately or sumnltaneously, of the sLame
mortgagee shall,
in the absence of a contract to the
contrarv, when the principal money of
any two or more of the mortgages has
become due, be entitled to redeem any
one such mortgage scparately, or any two
or more of such mortunges together.”
26.In * - * scction 62 of the said Act,—

Amendment of woetion
492, Act 1V of 1xn2.

(a) after the word * property™, where it fizst
occurs, the words *together  with  the
mortyage-deed and oll documents reluting
to the mortyaged  property which arc in
the posscssion or power of the martgayer ™
shall be inserted ; _

() for the words ** the interest of the prin-
cipal money ” the words * or any part
thereof o part only of the mortgage-
mouncy,” shall be substituted ; and

(c) for the words ** the principal money,”
where they occur for the second time,
the worls = the * * * mort-
gage-moucy or tae hulunce thereof ” shall
be subsrituted.

27. In scction 63 of the said Act, for,the words
“ at the same 1ate of
Amendwment  of rection  nterest”® the words
63, Act 1V of 1582. “with interest at the same
rate as 18 payable on the principal, or, where no
such rate is fixed in the wortgage-deed, at the rate
of nine per cent. per annum * shall be substituted.
28. After section 63 of the said Act the follow-
losertion of new rectinn g section  shall  be

@A in Act IV of 1582, inserted, namely :—
“ p3A. (I) Where * * mortgaged property in
possession of the
Imrowmvnh to mort- ,nortgngee has
guged. property. during the con-
tinuance of the mortgage, been improved,
tho mortgagor, upon redemption, shall, in
tha absence of a coutract to the contrary,
be entitled tn the improvement ; and the
mortgagor shall not, save only in cases
provided for 1n sub-section (2), be liable

to poy the cost thereof.

() Where any such tmprovement was cffected
at tne cust of the mortgagee and was
necessary to preserve the property from
destruction ov  deterioration or  was
necessacy to prevent the sccurity from
becommg insullicient, or was made in
compliance with the lawful order of any
public scrvant or public authority, the
mortgagor shall, in the absence of a
contract to the contrary, be liable to
pay the propcr cqst thereof as an adfil-
tion to the principal moncy with in-
torest al the same rate as is payable on tb.e
principal, or, where no such rate is
fixed in the mortgage-deed. at the rate
of pine per vent. per sunuim, and the pro-
fits, if any, accruing by reason of the

improvement shall be credited o the

mortgayor.” !
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29, In section 64 of the said Act, the words

Amendment of acction . for & term of years ”?
64, Act IV of 1882, shall be omitted.

30. In section 65 of the said Act,—

Amendment of scotion
65, Act 1V of 1882,

(a) in clause (d), the words “ for a term of
years "’ shall bo omitted ; and

(b) the words * Nothing in clause (c), or in
clause (d), so far as it rclates to the pay-’
ment of future rent, applics in the case

of an usufructuary mortgage ” shall
be owitted.

31, After section 65 of the said Act the follow-
Insertion of now section 1bg scction shall be in-
G3A in Act IV of 1882, scrt,cd: name]y —

“65A. () Subject to the provisions of sub-

or” . section (2), a

mﬁfﬂg’g‘ re o pomT ot mortgugor, while

lawfully in pos-

session of the mortgaged property, shall

have power to make leases thereof which
shall be binding on the mortgagee.

2) (a) Every such lease shall be such as
would be made in the ordinary course of
management of the property concerned,
and in accordance with any local law,
custom or usage.

(b) Every such lease shall reserve the best
rent that can reasonably be obtained,
and no premium shall be paid or pro-
mised and no rent shall be payable
in advance.

(¢) No such lease shall contain a covenant
for renewal.

(d) Every such lease shall take effect from
a date not later than six months
from the date on which it is made.

* = * * *

(?) In the case of a lease of buildings,
whether leased with or without the
land on which they stand, the duration
of the lease shall in no case exceed
three ycars, and the lease shall contain
a covenant for payment of the rent
and a condition of re-entry on the rent
not being paid within a time therein
specified.

(3) The provisions of sub-section (I) apply
only if and as far as a contrary inten-
tion i3 not expressed in the.mortgage-
deed ; and the provisions of sub-section
(2) may be varied or extended by the
morteage-deed and, asso varied and ex-
tended, shall, as far as may be, operate
inlike manner and with all like incidents,
cffccts and consequences, as if such
variations or extensions were contained
in that sub-section.”

32. In scction 67 of the said Act,—
Amendment of soction
67, Act IV of 1582, » 3 .

() for the word * payable ™ the word “ due
shall be substituted ;

(b) for the words * an 3rdrr ” u:{wrctw they
occur, the words “adeerce™ sholl  be
substituled ; and

H201LAD o
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. (¢) for clauss (¢) the following clause shall be
substituted, namely :—

‘“(a) to authorise any mortgagee, other
than a mortgagee by conditional sale
or a mortgagee under an  anomalous
mortgage by the terms of which he is

- entitled to foreclose, to institute a suit
for forcclosure, or an usufructuary
mortgagec as such or a mortgagee by
conditional sale as such to institute a
suit for sale; or ”.

33. After section 67 of the said Act the following

Insertion of new «wetion Scction shall be inserted,
67A in Act IV of 1882.  pamely :—

*“67A. A mortgagee who holds two or more
Mortgazee when bound IMOrtgages  exe-
to bring onc suit on scveral  cuted by  the
mortgages. same mort-
gagor in respect of cach of which he has
a rizht to obtain the same kind of decree
under section 67, and who sues to
obtain such decree on any one of the
mortgayres, shall, in the absence of a
contract to the contrary, be bound to
sue on all the mortgages in respect of
which the mortgagse-money has become
due.” .

34. For scction 68 of the said Act the following

Substitution of now ecc.  Section  shall  be  sub-
tion for sectiun 63, Act IV stitutcd, n;"“cly —

of 1882,
*68. (I) The mortgagee has a right to sue
for the mort-
Right to sue for mort. page-money in
Fage-maney. the following
cascs and no others, namely :—

(a) where the mortgagor binds himself to
repay the same;

(b) where, by any cause other than the
wrongful act or default of the mort-
gagor or mortgagee, the mortgaged

L property is wholly or partially des-

troved or the security is rendered in-
suflicient  within the meaning of scc-
tion 66, and the mortgagee has given

. the mortgagor a rcasonable opportu-

nity of providing further seccurity
cnonsh to render the whole sccurity

. sufticient, and the mortgagor has

Cewl failed to do so;

(¢) where the mortgagee is deprived of the
whole oc part of his se urity by or in
conscquence of the wrongful act or
defanlt of the mortgagor ;

(d) where, the mortgagee being entitled to

) possession of the mortgaged property,

the mortgagor fails to deliver the same
to lLim, or to sccurc the possession
thereof to him without disturbance by
the mortgagor or any person claiming
under a title superior to that of the
mortygagor :

Provided that, in the case referred (o in clause
(a), a transferce from the wmortgagor or
Srom his legal representative shall nit be

liahle to be sucd for the mortgage-mon-y.

S e R b S S G
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(2) Where a suit is brought under clause (a)
or clause () of sub-section (1), the Court
may, at its discretion, stay the suit and
all proceedings therein, notwithstand-
ing any contract to the contrary, until
the mortgagee has exhausted all bis
available remedies against the mort-
gaged property or what remains of it.
unless the mortgagee abandons his sccu-
rity and, if necessury, re-transfers the
mortgaged  property.”’

35, In section 69 of the said Act,—

Mmewmdbment  of  seetion
G, Act [V of 1882,

(a) the first paragraph beginning with the
words ** A power conferred by the mort-
aage-deed ” and ending with the words
*specify in this behalf” shall be num-
hered as sub-section (I);

(b) in the sub-scction so numbered -—

(1) for the words “A power conferred by
the mortgage deed on the mortgagee,
or on any person on his behall, to
scll or concur in selling, ia default of
payment of the mortgage-money, the
mortgaged property, or any part
thereof, without the intervention of
the Coutt, is valid in the following
cases and in no others, namely :—"
the following words shall be substitut-
ed. namely :(—

* Notwithstanding anything contained in
the Trustees’ and Mortgagees’ Powers
. Act, 1866, a mortgagee, or any person XXVIII
acting on his behalf, shall, subject toof 1860.
the provisions of this section, have power
to scll or concur in sclling the mort-
gaged property, or any part thereof,
in default of payment of the mortgage-
money, without the intervention of
the Court, in the following cases and
in no others, namely :—"’;

(i1) in cach of clauses (b) and (c), after the
word “ where ” the words *“a power
of sale without the intervention of
the Court is expressly conferred on the
mortgagee by the mortgage-decd, and ™
shall be inserted; and

(113) in clanse (c), for the word **is ™ the
words “was, on the date of the
exccution of the mortgage-deed,” shall
be substituted, and after the words
*“any other town ” the words “ or arca ”
shall be inserted ; )

(¢) the word ‘But’ in the beginning of the
second paragraph shall be omitted, and
the said paragraph ending with the words
*after becoming due,” shall be numbered
as  sub-scotion (2),-and clauses (1) and
(2) of the sald paragraph shall  lLn
lettered ns (¢) and (), resvectively ;
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the thirl paragraph beginning  with the
words “ When a sale has been made ”
and ending with the words “ exercising
the power,” shall be numbered as sub-
section (3) ; )

(¢) the fourth paragraph beginning with the
words “ The money which is reccived ”
aud ending with the words * of the sale
thercof, ’ shall be numbered as sub-sec-
tion () :

(f) for the fifth paragraph beginning with the
words ** Nothing in the former part ”” and
ending with the words *comes into
force ” the following sub-scction shall be
substituted,  * * »
namely :—

“(3) Nothingsin this scetion or in scction
69A applies to powers conferred before
the first day of July. 1882 ”’; and

(9) the last paragraph beginning with the
words. ““ The powers and provisions ”’
and ending with the words ““ local officiat
Gazette.” shall be omitted.

36. After scction 69 of the said Act the following

Insertion of new section  section shall be inserted,
0A in Act IV of 1882, namely :—

“694. (I) A mortgagee having the night to
crercise & power

Appuintment of receiver, of sale under

. * * scction 69
* * * . ®
d * shall, subject to the provisions

of sub-scction (2), be entitled to appoint,
by writing signed by him or on his behalf,
a receiver of the income of the mortgaged
property or any part thereof.

(2) Any perron who has been named in  the
mortgage-deed and ix willing and able
to act as recciver may be appointed by
the mortgagee.

If no person bax been so named, or if all
persons named are unable or unwilling
to act, or arc dead. the mortgagee may
appoiut any person to whose appoint-
ment the wmortgagor agrees 5 failing
such agreement. the mortgagee shall be
entitled to applv to the Court for the
appointment of a reeciver, and any per-
son appeinted by the Court shall be deem-
ed to have been duly appointed by the
morfgagee.

A recciver may at any time be removed by
writing signed by or on behalf of the
mortgagee and the mortgagor, or by the
Court on application made by cither party
and on due cause shown.

A vacaney in the oflice of recviver may be
filled in accordance with the provisions
of this sub-rection,

(3) A receiver appointed under the powers
conferrerl by this section shall be deemed
to be the agent of the mortgagor; and
the mortgagor shall be solely responsible
for the receiver’s acts or defaults unless
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the mortgage-deed otherwise provides
or unless such acts or defaults are due to
the improper intervention of the mortgagee.

() The receiver shall have power to demand
and recover all the income of which he
is appointed receiver, by suit, execution
or otherwise, in the name either of the
mortgagor or of the mortgagee to the full
extent  of the interest which the mort-
gagor could dispose of, and to give valid
receipts accordingly for the same, and to
exerciee any powers which may have been
delegated to him by the mortgagee in
uccordance with the provisions of this
section.

(3) A person paying moncy to the recciver
shall not be concerned to inquire if the
appointment of the receiver was valid
or not.

(6) The receiver shall be entitled to retain
out of any money received by him, for
his remuneration, and in satisfaction of
all costs, charges and expenses incurred
by him as receiver, a commission at such
rate not exceeding five per cent. on the
gross amount of all money received as is
specified in his appointment, and, if no
rate is so specified, then at the rate of
five per cent. on that gross amount, or
at such other rate as the Court thinks fit
to allow, on application made by him for
that purpose.

(7) The receiver shall, if so directed in writing
by the mortgagee, insure to the extent,
if any, to which the mortgagee might have
insured. and keep insured against loss
or damage by fire, out of the money re-
ceived by him, the mortgaged property
or any part thercof being of an insurable
nature.

(%) Subject to the provisions of this Act as
to the application of insurance money,
the receiver shall apply all money re-
ceived by him as follows, namely :—

() in discharge of all rents, taxes, land
revenue, rates and outgoings what-
cever affecting the mortgaged property ;

(¢1) in keeping down all annual sums or
other payments, and the interest on
all principal sums, having priority
to the mortgage in right whercof he
is receiver ;

(177) in payment of his commission, and of
the premiums on fire, life or other in-
surances, if any, properly payable
-under the mortgage-deed or under this
Act, and the cost of executing neces-
sary or proper repairs directed in writ-
ing by the mortgagee;

(/r) in payment of the interest falling due
under the mortgage;

(+) in or towards discharge of the principal
money, if so directed in writing by the
mortgages ;
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und shall pay the residue, if any, of the
money received by him to the peron who,
lut for the possession of the receiver,
would have boen entitled to receive the
income of which he is appointed receiver,
or who ir otherwise entitled to the mort-
guged property.

(¥) The provisions of sub-seetion (1) apply
only if and ax far as a contrary intention
i8 not. expressed in the mortgage-dedd
and the provisions of sub-sections (3)
to (&) inclusive may be  varied or ex-
tended by the mortgage-deed, and, as so
varied or extended, shall, as far as may
be, operate in like mamner and with all
the like incidents, ciffects and conse-
guences, as if such variations or exten-
sions were contained in the said sub-
sections.

(1)) Application may be made, without the
institution of a suit, to the Court for its
opinion, advice or direction on any
present question respecting the manage-
ment or adwinistration of the mort-
gaged property, other than questions of
difliculty or inportance not proper
in the opinion of the Court for summary
disposal. A copy of such application
shall be served upon, and the hearing
thercof may be attended by, such of the
persons interested in the application as
the Court may think fit.

The costs of every npplicatién under this
sub-scction shall be in the diseretion of
the Court.

(11) In thix gection. ““ the Court” means the
Court which would have jurisdiction in
a suit to enforee the mortgage.”

:37. In section 71 of the said Act, the words

Amendmicnt  of  section “for a tcn"_ of years ?
71, Act IV of 1582, shall be omitted.

+*38. In scction 72 of the said Act.—

Amendment of »ection
72, Act IV of 1582,

(a) for the words “ When, during the con-
tinuance of the mortgage, the mortgagee
takes  posscssion of the  mortgaged
property. he ™ the words *“ A mortgagee ”
shall be substituted ;

(b) clause () shall be omitted 5

(c) in clause (b), for the words “its preserva-
tion” the words “the preservation
of the mortgaged property ™ shall be
substituted ;

(d) after the words “ where no such rate .
fixed” the words *“in the mortgage-
deed ** shall be inserted ;.

(¢) after the words “ nine per cent. per
annum " the following proviso shall be
inserted, namely i —

“ Provided that the expenditure of money
by the mortzagee under clause (b)
or clunse () shall not be deened to be
neeessary unless the mortgugor bas: been
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called upon and has failed to take pro-
per and timely steps to preserve the
property or to support the title” ; and

(/) for the words “a charge on the

mortgaged property, inaddition to the
principal money, with the same priority
and with interest at the same rate”
the followmg shall be substituted, name-
ly - —
“ added to the principal money with intcrest
al the same rale as is payable on the
principal money or, where no .such rate
i8 fixed in the mortgage-deed, at the
rate of nine per cent. per gnnum,”

39. For section 73 of the said Act the following

Snbstitution of ncw sce. Stction shall be substi-

tion for section 73, Act IV tuted, namely —
of 1882,

“173. (1) Where the mortgaged property or any
part thereof or any inter-

Right to procecds of ©st therein is sold owing
revenue malo or compensa- to failure to pay arrcars
tion on acquisition. of revenue or  other
charges of n public

nature or rent duc in respeet of such property,
and such failure did not arise from any defaunlt
of the mortgagee, the mortgageo shall be entitled
to claim payment of the mortgage-money, in
whole or in part, out of any surplus of the sale-
proceeds remaining after payment of the arrears

and of all charges and deductions directed by law,

(2) Where the maortgaged property or any
part thereof or any interest therein is acquired
under the Land Acquisition Act, 1894, or anyyofisad.
other enactment for the time being in force pro-
viding for the compulsory acquisition of immove-
able property, the mortgagee shall be entitled to
claim payment of the mortgage-money, in whole
or in part, out of the amount due, to the mort- -
gagor as compensation.

(3) Such claims shall prevml n.gnmLt all other
claims except those of prior encumbrancers,
and may be enforced notwithstanding that the
principal moncy on the mortgage hasfnot become
due.”

t

40. Scction ‘74 and section 75 of the said Act

Omission of scctions 74 Shall be omitted.
and 75, Act IV of 1882, . §~

41, In section 76 of the gaid Act,—
Amendment of section :
76, Act IV of 1882,
(@) in clause (c), after the words * c}nrf'os of a
public nature ”’ the words ““ and all rent ™
shall be inserted ; ’

(0) in clause (h), nItcr the words “ deducting
the expenses ™ the words “ properly in-
currcd for the management of the proper-
ty and tho collection of rents and profits
and the other expenses " ghall be mscrtcd
and the words * on the mortgage-money "
shall be omitted ; and . . -

(: ) in clause (i), the word * gross’ slmll be
omitted, and after the words * as the case
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: may be " the following shall be inserted,
. - namely :—

“and shall not bo entitled to deduct any
amount therefrom on account of any
expenses incurred after such date or

) time in connectwn with the mortgaged
A property.”
.42, Bection €0 of the said Act shall be omitted,
Omhuinu of scction 80,
Aot IV of 1882,
43 ‘For section 81 of the said Act the following

o Bubcmuuon of new sco- Bection shall be substmlt-
;Ifo:; 8&02'. section 81, Act IV o, mmely —

o “81. If the owner of two or more properties
mortgages thein
. to one person
and then mortgages one or more of tho
properties to another person, the sub-
~“ sequent mortgagee is, in the absence of a
_ contract to the contrary, entitled to have
- the prior mortgage-debt satisfied out of
the property or pmpertlcs not mortgaged
to him, so far as the same will extend But
not so as to prejudice the rights of the
prior mortgagee or of any other person
who has for consideration acqmred an
mtet&zt in any of the properties.”

5 tll Tn section 82 of the said Act.—
“’ ;i %, Amendment of section

i 2. Act 1V of 1842, .
T (a) for - the first paragraph beginning with the
; M'ordl “ Where several propemcs, and ending
; lth the words * date of the mortgage ” the follow-
i @,,'iug shall be substituted, namely —_—

o Where property subject to a mortgage be-
13 longs to two or more persons having dis-
tinct and scparate rights of ownership
therein, the different shares in or parts of

Marshalling securitics.

in the absence of a contract to the con-
trary, liable to contribute rateably to the

" purpose of determining the rato at which
" each such share or part shall contribute,
tho value thercof shall be deemed to be
its value at the date of the mortgage after
deduction of the amount of any other

n e been sub]cct on that date.” ; s and

"ﬁ’: M & « = =
(bs in the thud paragraph

s for the word “second ”* the word * %ubscqucnt

’lball be substituted.

} ; + 45, In scction 83 of the said Act,—

iw YAfdendment of soction
33. Act 1V of 1832,

*7 (a) for the words “has becomo payable”
: " the words “‘ payable in respect of any
43 mortgage has become due ™ shall be sub-
stituted ;

T v«wvvwﬂ-w;« -ﬂgﬁ#ﬂwv o o SAPnie o Ayt EARGRIIF D S

3 aebt secured by the mortgage, and, for the ;

NS ,
gw)?;;,? ; such property owned by such persons are, .

mortzage or charge to which it may have .

Juie . (b) for the \\ords “if then in his possession or

-power ** the words * and all documents in
his possession or power relating to the

ke morf"n"cd property " shall be substitat-

TN TR e T VPR
B iy e
x
3
Yk

(c) after tho word “ mortgage-deed,” where
it occurs for the sccond tune the words

-~y ~
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“and all such other documents” .shall
be inserted ; and _
(d) the following paragraph shall be added

after the words “such other person as
aforesaid,” namely :—

* Where the mortgagee is in possession of
the mortgaged property, the Court
shall, before paying to Lim the amount
so deposited, diréct him to deliver pos-
session thereof to the mortgagor and at
the cost of the mortgagor either to re-
transfer the mortgaged property to the
mortgagor or to such third person as the
mortgagor may direct or to exccute
and have registered an acknowledgment
in writing that any right in derogation
of the mortgagor’s interest transferred
to the mortgages has been extinguish-
d."

. 46, In section 84 of the said Act,—

. Amendment of scction
84, Act 1V of 1882,

(a) after the words “ from the date of the
tender or”’ the words “ in the caseof a
deposit, where no previous tender of such
amount has been made,” shall be in-
serted ;

(b) for the words “ g the case may be” the
following shall be substituted, namely :—

“ and the nofice required by section 83 has
been served on the mortgagee :

“Provided that, where - the mortgagor has de-
posited such amount without having
made a previous tender thereof and has
subsequently withdrawn the same or
any part thereof, interest on the principal
money shall be payable from the date of
such withdrawal ’; and

(c) after the words “ tender of the mortgage-

money *’ the words ““ and such notice has

- not been given before the making of the

tender or deposit, as the case may be”
shall be added. ;

47. For section 91 of the said A¢t the following
Substitution of now scc: 8éction sha.ll be ‘substi-
:i‘og slso: section 01, Act 1V tuted, mm}ely —

i
“9]. Besides the mortgagor, any of the
Persons who may suo for fonowing persons
redemption. ‘may redeem, or
institute a suit for redemption of, the
mortgaged property, namely :—

(a) any person (other than:the mortgagee
of the interest sought to be redeemed)
who has any interest in, or charge
upon, the property mortgaged or in
or upon the right to redeem the same;

(b) any surety for the payment of the
mortgage-debt or any part thereof ; or

(c) any creditor of the mortgagor who has
in a suit for the administration of his
estate obtained a decree for sale of
the mortgaged property.”

H201LAD »
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-148. ‘?fte: section 91 of the said Act the follow-

neortion of now scctions ing . sections  shall  be
.??.;,,”,’ and, 04, 1" Aot fv,"l inserted, namely :—,

“ 93, Any of the persons referred to in section

’ 91 (other than

SV : the - mortgagor)

i - nnd any co-nortgagor shall, on redeeming

. . property subjoct to tho mortgage, have,

....80 far as. regards redemption, foreclosure

;. .:z i or sale of such property, the same rights

-+ - :n8 the mortgagee whose mortgage he ro-

;- .v-deems may have against the mortgagor

-z 14.-0F, pny other mortgagee.

“ Thé right conferred by this scction is called
+7 %" the’ right of subrogation, and a pemson
~ ““acqniring the same is said to be sub-
- rogated to the rights of the mortgagee
<’ "whose' mortgage he redeems.

Subrogation.
PO

A person who has advanced to a mortgagor
" “money’ with whick the mortgago :has
‘heen redecmed shall be subrogated . to
", i * the rights of the mortgagee whose mort-
. :i gago.has been redcemed, if the mort-
.=+ gagor has by a registered instrument
. agreed that such porsons shall be so sub-

it 1l rogated. :
Nothing in this scction shall be deemed to
* . confer a right of subrogation on any per-
" s.son unless the mortgage in respect of
. which the right is claimed has b?en re-

‘deemed in full.

No mortgagee paying off a prior mortgage,
o whother with or
: Pmixihi'.ion of tacking.  Without notice o
T an intermediate
. mortgage, shall thercby acquire any
. “'priority in respect of his original
H “#ecurity ; and, except in the case pro-
7 7 vided for by section 79, no mortgagee
& yhaking a subsoquent advance .to the
7 {i'mortgagor, whether iwith or without
}Bg‘gﬁoﬁce: of an intermediate. mortgago,
$4.4Fahall ¢ thereby ' aoquire any - priority in

"respect of his security for such subse-
«+ quent advance. .

4. . Where a property is mortgaged for succes-
1 é L : . N At
PR v sive © decbts  to
LT Rights of mesno morte ¢ n0essive mort~
gagoo.

Bges gagecs, & mcsne
xﬁ&rtgégco has the same rights against

ot
T

= v;*»t,g‘:

TS Y 4k
[
e

P

ok
A

AT

i mortgagees posterior to himself as he has
4 NN

PR . against the mortgagor.”

§2oda el e S .

P49, For scction 93 of tho said Act the follow-
I Suhggltutlbgn of mew sec- ing sectionsshall be sub-
e AS y 3§ ey i

i 4 OB, Where one of several mortgagors re-
P01 e ) ) deems the mort-
- + 7 Rigbt' of ruleeming co- gaged property,

3 % mortgagur to cxpenses.

he shall, in en-
. "forcing his right of subrogation under
£ “gection 92 against his co-mortgagors, be
i 7 entitled to ndd to the mortgage-money
£ 00 % rocoverable from them such proportion
ﬁ & e ¥ of the expenses properly incurred in auqh
. rodomption as is attributable to their
g5 sharo in tho propertye.

e
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"v.4:-96. The provisions . hereinbefore . contained
Pl L ~ which ‘apply
oy "7 T to n  simple
- - mortgage shall,
so fur a8 may be, apply to a mortgage by
deposit of title-deeds.”

50, In scction 98 of tlz.e_ said Act, for the words
* Amendment of scction ll‘ mortgage not bemg
98, Act 1V of 1882, a simple mortgage, a mort-~
e gage by conditional sale,
an usufructuary mortgapo. or an English mort-
goge -or a combination of the first and third, or
the sccond and third, of such forms”, the words
“an anomalous mortgage ” shall be substituted.
51, In scction 100 of the said Act,—
Amcendment of scction
100, Act 1V of 1882, - = ‘
" (a) for the words “ as to a mortgagor shall,
. 7 so far as may bé, apply to the owner
of sich property, and the provisions of
sections 81 and 82 shall, so far as may be,
apply to the person having such charge ”
the words * which apply to a simple mort-
gage shall, so far as may be, apply to such
charge,” shall be substituted ; and- " °
() after the words *in the execution of his
trust” the following words shall be
added, namely :— -~ :

“and, save as otherwise expressly provided
by any law for the time being in force,
no charge shall be enforced against any
property in the hands: of. a . person to
whom such property has been trans-
ferred for. consideration .and without
notice of the charge.” ‘

52. Forscction 101 of the said Act the following
f Bubstitution of new seo-  scction shall be substitut-
:;n‘ot;s(gg.nectwn 101, Act IV ed, nnmc]y :‘__

“101. Any mortzagee of, OF persoft having a
: e of | charge . upon,
sus:q:c‘:{gee;c;mlgnpéo. ;:::}o,vea::o I; r:y
transferee from such mortgagee or. charge-
holder, may purchase or atherwise acquire
the rights in the propertj; of  the mort-
sagor or owner, as tho case may be,’ with-
out thereby causing the mortgage or
. charge to be merged as between himself
and pny, subsequent mortgagee of, or
person having a subsequent charge upon,
the same property ; and no such subse-
quent mortgngee .or charge-holder shall
be entitled to foreclose or sell such
property without redeeming the prior
mortgage or charge, or’ otherwiso than

subject thereto.” !

2. In scction 102 of the said Act,—
Amendment  of section e ‘,}' i
102, Act 1V of 1882, -

(@) for the words Whero thq person ‘or agent
on whom such notice should be served
cannot he found ™ in the said district; or
is unknown * the, words, ' Where no per-
son or agent on whom such notice shoulg
bo served can be found or is known»
shall ba substituted ;
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(6) after. the words “ and any notice served
in compliance with such direction shall
be deemed suflicicnt ™ the following pro-
viso shall be inserted, namely :—

“ Provxdcd that, inthe case of a notice re-
quired by scction 83, in the case of a
deposit, the application shall be .made
to the Court in which the deposlt has
. besn made *

(c) for the words “Where the person or agent

" to'whom such tender should be made

_c:mnot be found within the said district,

~__.or is unknown” the words *“ Where no

* person or agent to whom such tender
. should be made can be found oris known ”
shall be substituted ; and

(d) for the words “in such Court as last
A aforesaxd " the words “inany Court in
~ ‘which‘a suit might be brought for re-
" demption of tho mortgaged property ”
~ shall be substituted.

54, In section 103 of the said Act,—

: Amendment of scction
103, Act LV of 1882, ..

i

“(a) after the words ° such notice may be
- gerved”, the words ““on or by ” shall
- be inserted ; and

b) for the words and figurcs Chapter XXXI

. of the Code Qf Civil Procedure” thewords

and figurcs ** Order XXXII tn the First

. Schedule to the Code of Civil Procedure,
e 1908, shall be substituted.

55. In’ soctwn 106 of the said Act, for the

lUb, Act l\' of 1882,

words * tendered or deli-
Amenlment of sction orod cither personally
to the party who isin-

tendcd to be bound by it,” the following shall be
subs;xtuu:d namely :—
g '5 * # cither be sent by post to the party who i8

‘intended to be bound by it or be tendered
‘ot delivered personally to such party”.

56“ In section 107 of the said Act, after the words

“ reqister cd instrument,”

Amndment of section where they first occur, the

“ 107, Aot 1V of 1882,

words *‘ and such instru-

.ment or, where there are more instruments
" than one, each such instrument shall be
. oxecuted by both the lessor and the
1esseo " shall be inserted.

s 57., In sechon 108 of the said Act,—

v ;&m'endmcnt of ‘suction
108, Act 1V of 1852,

‘»Iv

-

3

‘(‘a)' in clausé (h)—

(i) after the words ““ the lessee may ” the
words “ even after the determination
of the lease” shall be inserted ; and

(u) for the words ** during the continuance
‘of the lcmo,’ the words * whilst he
is in posscssion of the property leased
but not afterwards,” shall be substi-

L, tuted;and

(b) in clause (n) after the words * ‘or fell”
the words *‘ or scll ” shall be inscrted, and

V of 1908.
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alter the words,,* or damage buildings,”
the. wards ‘' belonging to- tha lessor or”’
shall be inserted. .

58, In clause (g) of section 111 of the said Act,—

Amondment of section - -
101,.Act IV of 1882.
(s) the words ‘ or the leass shall become
void ” shall be omitted ;

(b) after the words “ title in himsclf ** the fol-
lowing shall be inserted, namely :— .

“or. (3) the lesscc is adjudicated an in-
solvent and the lease provides that the
lessor. may re-enter on the happening of
such event " ;

(c) for the words * either case” the words
“any of theso cuses® shall be substi
tuted ; and> ‘ '

(dy for the- words * does some .act showing”
the words. .*‘ gives molics #n wriling o the
lesses of ” shall be substituled..

59, After section 114 of the said Aot the follow-
Insertion of now section - ing * section: shall be in.
114A In Act IV of 1882. serted, namely .

“ 114 A. Where o lease of immoveable property
Relief against forfciture has determined
in certain other cascs. by forfeiture fur
a breach of sn express condition which
provides that on-breach thereof the lessor
may re-enter;, no-suit for ejectment shall
lie uncss and until the lessor has served on
the lessee a notice in writing—
(a) specifying the particular breach com-
plained of ; Pnd o
(b) if the breach is capable of remecdy,
requiring the lessee to remedy the
" breach; :

and the lessee fails, within a reasonable time
from the date of the service of the notice,
to remedy the breach, if it is capable of
remedy. = . { .

Nothing in this section ghall apply to an
express condition against the assigning,
under-letting, ‘parting with the possession,
or disposing; of the property leased, or
to an express condition relating to for-
feiture in case of .QeanfY"!cnj of rent.”

60; For section 119 of the said Act the following
Subetitution of new sec- 8ection shall be substitut-

son for section 119, Aot ed,.namely :—
1V of 1882,

U :
*“119. If any party to an exchange or any
‘  person claiming
M g hroughor undr
chan p} such party is by
rcason of any
defect in tho title of the other party
deprived of the thing or any part of the
thing received by him in exchange, then,
unless a contrary intention appears from
the terms of the cxchange, such other
party is liable to him or any person
claiming through him for loss caused

H201LAD
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thereby. or at the option of the person

* 80 deprived, for the return of the thing

transferred, if still in the poesesslon of
+4- iguch otherptrty” CE jooe

. In section 128 of the said Act after  the
words “debts due’ by 't

Ammfmmg of sstion the words ‘“and ligbili-
128, Act 1V of 1882, . ¢ . ties of " shall bo insert-

-Exd snj ) ed. o
62, In seotnon 129 of the lmd Act the words
P “or, save as provided by
A,,mdm,," of Scction section 123, nny rule of
l:? Act IV of 1882, Hindu ° or~ Buddhist
s 3””‘* e law ** shall be omitted.

63 I;.l'pectlon 130 of the smd Act i

.Ammdinnt ‘of uctlon
130 Act IV of 1882,

.. (a)_ after the words “Tho  transfér of an
%¥ actionable claim ” the words . whether

S with” or without consideration ”, shall
. beinserted ; and °

- i (b) the ‘words “and mnotwithstanding any-
s : thing contained in section 123 ” shall bo :
s+ . omitted. e Y T

4, Nothing in any of the fol]owmg provisions
il"fi\'«“! E - of this Act, namely, sec-
 otiriaying  clausc. tions2, 3, 4, 5, 9, 10, 15,
i 17 519 20, 21, clause (c) of section 23, scction 28,
4{  seotion 31, clause (b) of section 32, sections 33, 34,
"35,'36, 47, 53, 56, 58, 59, 60, 62 and 63 shall be
i deem:d in any way to affect—
: Pand (a) the térmns or incidents of any transfer of
+ "wwg. i property made or effected before the first
-~ - dsy of April, 1930,

% (b) the validity, invalidity, effect or conse-
' quences of anything alrcady done or
suffered before the aforesaid date, .

: ;- (c). any ,right, title, obhgntxon or linbility
A I.{-cnd) acquired, accrued or incurred

e before such date, or
(d) any remedy or proceethng in respect
. .,; of such right, title, obligation or liabi-
e Al 'hty and nothing in any other provision
i: edgn s Of this Act shall render invalid or in any
«‘“1. et Way affect anything already done hefore
4¢ .- the fist day of April, 1930, in any
1% 1. - proceeding pending in a Court on that
i SMA) and any such remedy and any
BB guch proceedmg as is hercin referred to
Liead e ‘may be enforced, instituted or continued,
S0 7" ag the case may be, as if this Act had
o not been passed.

Ls?”ﬁ".‘ ne g oo '“ (v p b0
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