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LEGISLATIVE DEIARTMENT.

Wi, the urdersigned. Menbers ¢f the Jeint Conniittee to which: the Blll tc coneclidate
the law a“l(able to lnlt‘t"lt(" and testal o nrary Succes lonin British India wes referred, hove

Paper o 1. considered the Bill and the papers noted in the
i"‘l’" E‘.°- pe margzin, and bave now the honowr to supmit this
aper o 1L , . .

Frper © o 1V, oy choz't. with the Bil as amended by us
Prper Ne. V. aunexed thereto.

The Committee met on 3Ctl: Jurc. tic Iloncurable Sir Henry Moncrieff Smith, President
of the Council of State, being elected ClLeoirman.. Further sittings were Leld on the’lst,
?rd and 4tk Julv. the following “merhers heing me~°rt in addition to the Chairr.an :—

The Honourable. Sir NArasiMHA Sipya,

The Honourable Sir ALEXANDER MUDDDIAN,

The Honourable Saiyid Raza Arr, ' .
The Fonourable Sir DEvA Prasap SARVADEIRARY,

The Honourable Sir ArRTEUR FrOON,

Rai Sahib HAREILAS SARDA.

Mr. K. C. Nrocy, and

Mr. AsprL Hayr.

A fne! neeting vas Leld on the iTth August to consider the redraft of the Bill et which
Diwan Beladu: M. Ramachand:e Rac elso was prezent.

.
-

=
2. Many of the opinions elicited or cizculution ¢l the Biil involve 'amendments of the exist-

ing lnw and thi:. in our opinion, is vut:ice the scope of the Bill which has been referred to us.
The Bill is purely & consobdating Bill and or.e of those who have submitted op'nions have
clearlv treated it a: such, and it would not be advisable, or within our competence, fo: us to
consider amendments of the existing law in connection therewith.  The papers which we have
considered however indicate that there is & considerable volume of opirion in favour of
amendizg tLe exitting law and we invite the attention of the Governmert to this fact.

3. Suggestions have been made for the inclusion of the undermentioned enactments in

this Bill, but for the reasons hereunder given we are not of opinion that these should be consoli-
dated with tke present Bill.

The Hixidu Disposition of Property Act, 1916.—As only a part of the Act relates to succes-
sion, the consolidation of this portion alone would not simplify the Statute Book, as section 5
of the Act cannot suitably be included in the amending Bill, and this section requires that the
provisions of the Act relating to succession should continue to be enacted therein,

The Special Marriages (Amendment) Act, 1923 —The pnnupal Act is of special application
and it is advisakle that even the rules of snccession applicable to persons who marry under that
Act ehould be enacted in the special Act which deals with the status of such persons. .

The Tills Act, 1638, and the Inheritance Aef, 1839.—These relate only to wills and intestacies
occurring before the lst January, 1866, and in all probability will be spent at an early date.

The Legal Representative Suits Act, 1855.—This cannot wholly ‘be included in the consoli-
dating Bill ; the provisions of the Act are substantially reproduced in the Bill, but we have
decided ex saajon cautela not to repeal the provisions of ‘this Act.

We agree with the Statute Law Revision Committée that it would be difficult to mcorporau:
the provisions of the Indign Fatal Accidents Act, 1855, in the consolidated Bill

The Ovdl Estates Act, 1869, and the Malabar Wills Act, 1898.—These are enactments of local

interest which would not properly find a place in a general consolidating enactment. This
applies also to Bombay Regulation VIII of 1827,

4. The following notes on clauses explain the a-mendments which we have made in the

Bill.
Clavsc 2.—I1t bes Leen ;oxnted out that the omission of the definition of “ province "
given in the Indian Euccession Act, 1865 (and th¢ consequent apphcahon of the deﬁmtxon

given in the General Clauses Act, 1897), does alter the enstmg law. We harve, therefotg, in-
certed in new clause (g) the original definition.

Clause 3 (1).—This hae been brought into Jine with the provisions of section 332 of the
Indian Buccession Act, 1865, which operate from the date stated. i
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New Part 111.—Original clauses 54 and 55 have been taken out of original Part IV and,

with original clause 4, formed into a new Part dealing with the effect of marriage on rights of
succession.

Part IV, clauses 23 to 28.—We have taken the clauses relating to consanguinity from ori-
ginal Part III (intestate succession) and formed them into a separate Part, new Part IV,

in Act X of 1865. The operation of these clauses is not limited to cases of iutestate succes-
sion.

Clause 35.—We are of opinion that the provisions relating to the rights of a widower are
more appropriately inserted here.

Clause 38.—Illustration (c) has been transferred to clause 40, as illustration (d) as the
illustration Yroperly relates to that clause.

‘Clause 99.—We have amended this clause to express the meaning more clearly.

Cliuse 111.—We have omitted Illustration (b) as’it might give the impression that a chiid
in the womb is excluded which is not the existing law.

Parts VI and VIII.—The amendments made are purely drafting amendinents. Original
clause 215 has been inserted in Part VIII as clause 211 and original clause 293 as clause 216
as they deal with the question of representative title. In.clause 214(J) (¢) and in the hzading
to the Part we bave added the words * on succession” as & majority of us are of opinion that
the addition is necessary to make it clear that no change has been made in the existing law.

Clause 217.—We have amended the clause to make it clear that it refers to intestate as well
as testamentary succession.

Part 1X, Chapter I.—We have re-arranged the provisions in the following order: @ ad-
ministration in case of intestacy, (2) probate, (3) letters of administration.

Clause 245.—The wording of section 32 of Act V of 1881 has been followed as this covers
both cases. ’ . K

Clause 267 (3).~The word “truly” has been added to remove any doubt &; to what 13
clearly the intention of the provision. .

Clause 278 (1) (¢).—The wording has been assimilated to that in clause 274(2)(a).

Clituse 291.—in the case of probate a bond can only be de:manded from the special claxes
to whon Act V of 1331 applies.

Clause 302 (of the original Bill).—We have omitted this clause as the Chapter enunciates

general principles of law which suo vigore apply to H.ndus and the other specified comm
ties.

Clausges 322 and 352. —The words added hnve been taken from sections 103 and 131 of
Act V of 1831.

Clause 323.—The words omitted are merely explanatory and are not to be found in sec-
tion 104 of Act V of 1881.

Clause 332.—An administrator is not mentioned in section 292 of Act X of 1365 but for

the reasons given in the note on this clause attached to the original Bill we are of opinion that
an administrator should also be mentioned here.

Schedule 111.—The necessary omission in section 70 has been made in view of the first
proviso contained in section 3 of Act XXI of 1870. We have excluded from this Schedule
sect'on 72 which deals with the revocation of privileged wills, as section 65 which permits of
privileged wills being made is not mcluded The inclusion then of section 39 of the Indian
Succession Act, 1565 (now clause 72 of the Bill! in section 2 of the Hindu Wills Act, 1870,
was megningless as section 32 of the former Act was not also included.
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5. The publication ordered by the Council lias been wade as follows : -

Guztle. Iiqe, .

Gazette of India . . . . . . 4-8.23
Fort Seint George Giazette . . C1-8-23
Bombay Government Gazette . . . . O RSt
Calcutta Grzette . . . . . . . e
United Provinces Gazette . . . . 23823
Punjab Government Gazette . . . . . IN5-23
Buria Gazette . . . . . . . 15:9.23
Central Provinces Gezette . . . . . 25-8.23
Aszsam Gezette . . . . . . . 15-8.20
Bihar and Orissc Gazette . . 5-0-23
Coorg District Gezztte . . . . . . 1.0.23
Sind Officinl Gazette . . . . . . 11-10-23

North-West Frontior Gazette . . . . . 12-10-23

I the Verrocuiar,

Province. Longauye. Dcte.
Meadras . . . . . Tamil . . e . 22424
Telusu . . . . 12-8-24
Hindustari . . . 11-3-24

Kanerese . . . . 30-9-24
Neleyelam . . . o 14-10-24
Oriya . . . . 13-7-24

Burma . . . . . . Burmese . . . . 24-11-23

5. We think that the Bill has not becn so altered as tc require re-poblication. We do
not -ugee:t that the tinal passing of th: Bill should be delayed till an an:nding Bill g:rerally
overhauiing th- law of succession has been introduced and taken th-ough the Legislature.
This would v-1y considerably delay the y-a<-age of the nre:ent Bill, which a: a purely consoli-
dating :measure :hould prove of great utility, and we¢ recommend that it be passed as now
amended.

H. MOXCRIEFF SMITH.

B. X. SARVA.

A. P. NUDDINIAN.
DEVAPRASAD SARVADHIKARY.
RAZA ALL

A. H. FROOM.

HARBILAS SARDA.

K. C. NEOGY.

ABDUL HAYE.

Al. RAMACHANDRA RAO.

The 21st August 1925.
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&
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CuaPTER X 1.
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legacy.
129. B;}quest to A and on failure of prior bequest to

130. When second bequest not to take effect on failure
of first.

131. Bequest over, conditional upon happening or not
happening of specified uncertain event.

132. Condition must be strictly fulfilled.
133. Original bequest not affected by invalidity of

second.

134. Bequest conditioned that it shall cease to have
eflect in case a specified uncertain event shall
happen or not happen.

135. Such condition must not be invalid under section
120.

136. Result of legatee rendering impossible or indefi-
nitely postponing act for which no time specified,
and on nonperformance of which subject-matter
to go over.

137. Performance of condition, precedent or subsequent,
within specified time. Further time in case

of fraud.
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Of Beguests with Directions as to Application of Enjoy-
ment.

138. Direction that fund be employed in particular
manncr following absolute bequest of same to or-
for benefit of any person.
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benefit for legatee.
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which cannot be fulfilled.
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shows intention to act as executor.
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Of Specific Legacies.
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143. Bequest of certain sum where stocks, etc., in
which invested are described.

144. Bequest of stock where testator had, at date
of will, equal or greater amount of stock of same
kind.

145. Bequest of money where not payable until part
of testator's property disposed of in certain

way.
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bequeathed.
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sion. .
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151. Order (;f f;;;;ment when legacy directed to be paid
out o the subject of ific legacy.
A210-LD. ! wperie ey
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cally bequeathed. -
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cally bequeathed to one legatee, and legacy
chal.'ged on same fund to another, and testator
having received portion of that fund, remainder
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does not exist at testator's death.

159, Ademption pro tanto where stock, specifically
‘l;equ:athed, exists in part only at testator’s
eath.

. 160. Non-.ldemption of specific bequest of goods de-
scribed as connected with certain place, by reason
of removal.

161. When removal of thing bequeathed does not
constitute ademption.

162. When thing bequeathed is a valuable to be re-
ceived by testator from third person ; and testa-
tor himself, or his representative, roceives it.

'163. Change by operation of law of subject of specific
bequest between date of will and testator's

death.
164. Change of subject without testator's knowledge.

165. Stock specifically bequeathed lent to third party
on condition that it be replaced.

166. Stock specifically bequeathed sold but replaced, and
belonging to testator at his death.

Caarrer XVII.
Of the payment cf liabilities in respect of the subject of a
begues!.

167. Non-liability of executor to exoncrate specific
legatees.

168 Completion of testator’s title to things bequeathed
to be at cost of his estate.

169. Exoneration of legatee’s immoveable property for
which land revenue or rent payable periodi-

cally.
170. Exoneration of specific legatee’s stock in joint stock
company.
Caaprer XVTII.
Of Bequests of things described in General Termas.

171. Bequest of thing described in general terms.
Craprer XIX.
Of Beguests of the Inlerest or Produce of a Fund.
172. Bequest of interest or produce of fund.

CrarTER XX.
Of Bequests of Annuities.
173. Annuity created by will payable for life only
unless contrary intention appears by will.

174. Period of vesting where will directs that annuity
be provided out of proceeds of property, or out
of property generally or where money bequeath-
ed to be invested in purchase of annuity.

175. Abatement of annuity.
176. Where gift of annuity and residuary gift, whole
annuity to be first satisfied.
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CeaPTER XXI.
Of Legacies to Creditore and Porlioners.

Clauses.

177. Creditor prima facie entitled to legacy as well as
debt,

178. Child prima facie entitled to legacy as well as por-
tion.

179. No edemption by subsequent provision for legatee.

CeaPTER XXII.
Of Election.
180. Circumstances in which election takes place.
181. Devolution of interest relinquished by owner.
182. Testator's belief as to his ownership immaterial.
183. Bequest for man's benefit how regarded for pur-

pose of election.

184. Person deriving benefit indirectly not put to elec-
tion.

185. Person taking in individual capacity under will
may in other character elect to take in opposi-
tion.

186. Exception to provisions of last six sections.

187. YWhen acceptance of benefit given by will consti-
tutes election to take under will

188. Circumstances in which knowledge or waiver is
presumed or inferred.

189. When testator's representatives may call upon
legatee to elect.

190. Postponement of election in case of disability.
CuaprTER XXIIL
Of Gifts in Contemplation of Death.

191. Property transferable by gift made in contempla-
tion of death. .

PART VII.
" PROTECTIOX OF P2OPERTY OF DECEASED.

192. Person claiming right by succession to property of
deceased may apply for relief against wrongful
possession.

183. Inquiry made by Judge.

194. Procedure.

195. Appointment of Curator pending determination of
proceeding.

198. Powers conferable on curator.

197. Prohibition of cxercise of certain powers by cura-
tors. Payment cf deble, eic., to curatcr.

198. Curator to give security and may receive remn-
neration.

199. Report from Collector where estate includes reve-
nue-paying land.

200. Institution and defence of suits.

201. Allowances to apparent owners pending custody
by curator.

202. Accounts to be filed by curator.

203. Inspection of accounts and right of interested
party to keep duplicate.

204. Bar to appointment of second curator for same
property.

205. Limitation of time for application for curator.

206. Bar to enforcement of Part against public settle-
ment or legal directions by deceased.

207. Court of Wards to be made curator in case of

minors baving property subject to its jurisdic-
tion.

208. Saving of right to bring suit.
209. Effect of decision of summary proceeding.
210. Appointment of public curatora
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PART VIII.
REPRESENTATIVE TITLE T) PROPERTY OF DECEASED
ON SUCCESSION. .
Clauses.
211. Character and property of executor or adminis-

212
213
214

215

trator as such.
. Right to intestate's property.
. Right as executor or legatee when established.

. Proof of representative title a condition precedent
to recovery through the Courts of debts from
debtors of deceased persons.

. Effect on certificate of subsequent probate or
letters of administration.

216. Grantee of probate or administration alone to

sue, etc., until same revoked.

PART IX.

PrOBATE, LETTERS OF ADMINISTRATION AND ADMINIS-

217.

TRATION OF ASSET3 OF DECEASED.

Application of Part.

CHAPTER 1.

Of Grant of Probate and Letters of Administration.
218. To whom administration may be granted, where-

219.

deceased is a Hindu, Muhammadan, Buddhist,
Sikh, Jaina or exempted person.

Where deceased is not a Hindu, Mubhammadan,
Buddbhist, Sikb, Jaina or exempted person.

220. Effect of letters of administration.

221.

299

223.
224.

223.

296

-,

227.

228.

229.

231.

232.

Acts not validsted by administration.
Probate only to appointed executor.
Persons to whom probate cannot be granted.

Grant of probate to several executors “simul-
taneously or at different times.

Separate probate of codicil discovered after grant.
of probate.

Accrual of representation to surviving executor.
Effect of probate.

Administration with copy annexed of authenti-
cated copy of will proved abroad.

Grant of administration where executor has not
renounced.

Form and effect of renunciation of executorship.

Procedure where executor renounces or fails to
accept within time limited.

Grant of administration to universal residuary-
legatees.

. Right to administration of representative of
deceased residuary legatee.

234. Grant of administration where no executor, nor

residuary legatee, nor representative of such.
legatee.

235. Citation before grant of administration to legatee-

236.

237.
238.

239

other than universal or residuary.

To whom administration may not be granted.
CaapTER II.
Of limited Grants.

4 Grants limited in duration.
Probate of copy or draft of lost will.
Probate of contents of lost or destroyed will,.
. Probate of copy where original exists.

240. Administration until will produced.

Grants for the use and benefit of others having right.”
241. Administration, with will annexed, to attorney

of absent executor.

242. Administration with will annexed to attorncy of

absent person who, if present, would be entitled
to administer.



* Liases.
243, Administration to atterney of ahsent persom
cntitled to adwminister in case of intestacy.
244, Sdministration during iinority of sole executor
or residuary legatee.
245. Administration during minority of several exe-
cutors or residuary legatees.

246. Administration for use and berefit of lunatic or
minor.

24%7. Administration pendente lile,

Graits for epecial purposcs.

218. Probate lirited to purpose specified in will.

249. Adwministration, with will annexed, limited to
particular purpose.

2390. Administration limited to property in which person
Las bencficial interest.

231. Administration Emited to suit.

232, Adninistration limited to purpote of becoming
party to suit to be brought egeinst adminis-
trator.

253. Administration limited to collection and preserv-
ation of deccepsed’s property.

254. Appointment, as administrator. of perzon other
than one who, in ordinary .cicuzn-tances,
would be entitled to administration.

Granls uéth exceplion.

853. Probate or administration, with will arnex:4,
subject to exception.

236. Admiaistration with exception,
Grants of the rest.
257. Probate or administration of rest.
Graat of efiects unadministered,
238. Grart of efizcts unadministered.

259. Rules as to grants of effects unadministered.
9260. Administration when limited grant expired and
till some part of estate unadmninistered
Caarrer III

Alteration anl Rerscation of Gran’s.
251. Waat errors may bz rectitid by Court.
282. Procsdnre waere codisil discovered after graat of
alministration with will aanexed.
253. Rarozatida or axaalmeat for just cause,
CmarrEr IV.
Of the practice in granting and revoling Probiles and Le#er;
of Alministration.
234, Jurizdiztisa of District Julz2 in graatiny a=1i
revozing prabatas, ets.
235. Power to appoint Dalegats of District Judzya t>
d2al with noa-contentious cains.
256. District Judg='s powars a3 to grant of probate az::l
administration.
257. Distrist Judge may ocdsr parson to produzs
testamentary papers.

268. Proceedings of District Judee's Court in relation
to probate anl administration.

269. When and how District Jodze to interfers for
protection ci property.

270. When probat: or administratioa msy be graated
by District Judge.

271. Dispasal of application made to Judge of district
in which deceased had no fixed abode.

273, Probate and letters of administration may be
granted by Delegate.

273. Conclusiveness of frobate or letters of adminis-
tration.

274. Transmission to Kigh Courts cf certificate of
grants under proviso to section 273.

M210LD.
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CTauses.
275. Conclusivencss of application for probate.or ad-
ministration if properly made and verified.

278. Petition for probete,

277. In what cases translation of will to be annexed te
petition.  Verification of translation by pcrson.
other than Court translator:

278. Petition for letters of adminissration.

279. Addition to statement in petition, etc., for pro-
Late or letters of administration in certain
cascs.

280. Petition fow probate, elc., lo Le signed und verified.
281. Verification of petition for probate, by one witness
to will.

282. Punishment for false averment in petition o
declaration.

283. Powers of District Judge.

284. Caveats against grant of probate or administra-
tion. Form of caveat.

285. After entry of caveat no proceeding taken on
petition until after natice to caveator.

286. District Delegate when no# to grant probate or
administration.

287. Power to transmit statement to District Judge ic:
doubtful cases where no contention.

288. Procedure where there is contention, or District.
Delegate thinks probate or letters of adminis-
tration should be refused in his Court.

289. Grant of probate to be under seal of Court.

290. Grant of letters of administration to be under seal
of Court.

291. Administration-bond.

292. Assignment of administration-bond.

293. Time for grant of probate and administration.

294. Filing of original wills of which probate or adminis-
tration with will annexed granted.

295. Procedure in contentious cases.

296. Surronder of revoked probate or letters of adminis-
tration.

297. Payment to executor or adminisirator before
prolmte or admircistration revoked.

298. Power to refuse Ictters of administration.
299. Appeals from orders of District Judge.
300. Concurrent jurisdiction of High Court.

301. Removal of executor or administrator and pro-
vision for successor.

302. Dircctions to executor or administrator.
CHAPTER V.

Of executors of their own wrong.
303. Executor of his own wrong.
304. Liability of executor of his own wrong.
CrarTER VL
Of the powers of an Executor or Administrator.
. In respect of causes of action surviving deceased,
and rents due at death.

306. Demands and rights of action of or against deccaszed
survive to and against cxccutor or administra-

tor.

307. Power of cxecutor or administrator to disposc ot
property.

303. General powers of administration.

w03, Commiission or agency charges.

314 Purchase by cxecutor or administrator of de-
ccased’s property,

3NS5
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Clause-,
2. Serviva! of pawers ¢n death of one of seversl
ecxecutars cr zdmioistrators.
212, Powers of aduiuisirator of effects unadminis-
tored,
214, Powers of tdininistrator during winority,
315, PPowers of mearzied executrix or edministratrix.
Caserer VIL
O the Dulies of an Executor or Administralor.
310. As to deceased’s funeral.

oy -

217. Inventory and account.

313. Inventory to include property in any part of
Yritish India in certain cases.

319. As to property of, and debts owing to, deceased.

220. Expenses to be paid before all debts.

321. Expenses to be paid next after such expenses.

322, Yages for ccrtain s2rvices to be next paid, end
then other debts.

323. Save as aforesaid, sll debts to be paid equally
and rateabiy.

824, Application of moveable property to payment of
debts where domicile not in British India.

23. Debts to bz paid before lezacies.

2G6. Executor or administrator not bound to pazy
legacies without indemnity.

327. Abatement of general legacies.

£28. Non-abatement of specific legacy when asscte
sufficient to pay debts,

229, Richt under demonstretive legecy when as:ots
sufficient to pay debts and neccssary expenscs.

220. Nateable abatement of specific legacies.
331. Legacies treated as general for purpose of abate.

ment.
Crarrer VIIL
Of assent to a lzgacy by Execulor or Administrator.
332. Asseat necessary to complete lecates's title,

con

T33. Efiect of execcior’s assent to specific legacy.
334. Conditional assent.
335. Assent of executor to his own legacy.

236. Effcct of executor's assent.

337. Executor when to deliver lemacies.

CrarreR IX.
Of the paymexr! and Apportionmen! of Annuitics.

338. Commencement of annuity when no time fixed by
will

539. When annuity, to be paid quarterly or monthly,
first falls due.

C40. Dates of successive peyments when first paxment
directed to be made within given time or on day
ccrtain : death of annuitant before date of pay-

ment.
CrarrER X.
Of the I avestment of Funds to proride for Legacies.

341. Investment of sum bequeathed where legacy, not
epecific, given for life.

317 Investment of general legacy to be paid at future
time : disposal of intermediate intercst.

343. Procedure when no fund charged with, or 2ppro-
pristed to annuity.

344, Transfer to residvary legatee of contingent
bequest.

345. Investment of residue bequeathed for life, without
direction to invest in particular securities.

346. Investment of residue boqueathed for life, with
direction to invest in specified securities.

347. Time and manner of conversion and investment.

248 DProcedure where minor entitled to immediate

payment or possession of bequest, and no direc-
tion to pay to person cn bis behalf
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Crarrer XI.
Of the Produce and Interest of Legacies.
Cla uses—
349. Legatee's title to produce of specific legacy.

350. Residuary legatee’s titlo to produce of residuary
fund.

351. Interest when no tims fixed for paymant of general
legacy.

352. Interest when time fixed.
353. Rate of interest.

354. No intcrest on arrears of annuity within first
year after testator's death.

355. Interast on sum to be investzd to produce annuity.

Cuarter XIL
Of the Refunding of Legacies.
356. Refund of legacy paid undr Court’s orders.
357. No refund if paid voluntarily.

358. Refund when legacy has become due on per-
formance of condition within further timo
allowed unier section 137.

359. When each legatee compcllable to refunl in pro-
portion. ‘

360. Distribution of assets.

381. Creditor may call upsn lezatas to refund.

362. When legatee, not satisfied or compelled to refund
under section 381, cannot oblige one paid in
full to refund.

863. When unsatisfied lezates must first procs=d
against executor, if solvent.

35L Linait to refunding of ons lezita» ta ansther.

365. Refunding to bz without interest.

305. Residu> aftor usual paymeats to be paid to re-
siduary legatce.

387. Transfer of a3s2ts from British India to exscutor
or administrator in country of domicile for
distribution.

Cuaprer XIII.
Of the Liability of an Executor or Administrator for Deras-
{ation.

363. Lisbility of executor or administrator for devas-

tation.

36). Liability of executor or administrator for nzglect
to get in any part of property.

PART X.

Stoce3sioN CERTIFICATES.
370. Restriction on grant of certificatzs undz: this
Part.
371. Court having jurisdiction to graat cortificate.
372, Application for certificate.
373. Procedure on application.
374. Contents of certificate.

375. Requisition of security from grantee of certif-
catc.

376. Extension of certificate.

377. Form3 of certificate and extended certificate.

373. Amendmoant of certificate in respect of powers
as to sccurities.
* 379. Mode of collecting Court-feces on certificates.
350. Local c:iient of certificate.
431. Effcct of ccrtificate.
382, Effect of certificate granted or extended by British
1cpreseatative in Foreign State.

333. Ilavocation of certificate,
384, Appeal.
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Clansesr—

ag5, Ei'ect on certificate of previous certificate, pre-
Late or letters of administration.

086. Velidation of certain payments made in good
faitu to holder of invalid certificate.

387. Effiect of decisions under this Act, and liability
of nolder of certificate thereunder.

288, Investiture of inferior Courts with jurisdiction
of District Court for purposes of this Act.

389. Surrender of superseded and invalid certificates.

380. Provisions with respect to certificates undet
Bombay Regulation VIII of 1827.

PART XIL
Miscrrraxzovs,
391. Saving.
3082. Repeals,
SCHEDULES.

«Scrrptre 1.—Table of Consanguirity.
SCEEDTLE Il.—

Bart I.—Order of next-cfX’r in case of Sarsi intestefeos
r2ferred to in -citicn &5 0\

Fort 17 —Order of ~xt-Lilia in crse cf Parst

‘estates TeicioT it i reciioa I3,
scorotie IIL—T7mldcns ol Frit VI epplicabls to
cartein T end Coadiels Cagarided in section
b1. )

Bcozroviz IV.—Izim of Cortidozte,

Smacoris Vi—Iora of Caveat,

Bea=r7ir VI.—I ;7o of Probats,

SczerTLe Vil—Form of L.tters of Acministration.

ScEEPCLE VIII.—Forms of Certificate and Erxterded
Certificata.

3cezpuLe IX.—Enactments Repealed.
M210L.D 14
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[As omerled by che Joint Committco.)

New saatter is shown in italics, and transposcd

. S
mtitr (s osodo~inod.

A

BI.LIJ

TO

Corsolidate tle lew cpqlicable to inteslate and
(st nlary srccession i Britsh  India.

WiiekEAs 10 b o) cdlent to consolidate the law
applicelle 10 iniestate and testamentary succession
1u British India ; Itis Lereby enacted as follons :—

PART I.
PRELIMINARY,
1. This Act nay Le called the Indian Succes- Sectioa_ 1,
Short title. gion Act, 1975, At X of

2. In this Act, unless there is anything repug-Section  *

D finitions.

. . X
neet in the subject or g

context,— -

bl

(¢) “ edministrater ” reans a persen ap-
]cinted by competent acthority to ad-
11 icister the estate of a deceased rersoa
vihen thae is no executer

(L) “ ccdicil” means an instrament made 1n

rclation to a will, ¢nd explaining, alter-

, Ing cr sdding to its dispesiticns, and shall
Le decned te form part of the will ;

(¢) *“ cxccuter” means a person to whom
the exccution of the last will of a deceased
person is, by the testater’s appointment,

confided ;

(d) ““ Indien Ckristian” means a native of Section 2,

Act VII of

Izdia who is, or in geed faith clain:s 1901,

to te, of unmixed Asiatic descent and
who yrcfesses any form of the Christian
rchgien ;

the Indian Majority Act, 1875, who
has not attained his majority within
the meaning of that Act, and any other
person who has not completed the age of
eighteen years; and “ minority *’ means
the status of any such perscn ;

(/) “ riotete ” means the copy of a wil! certi-

ficd under the seal of a Court of com-
retent juridiction with a grant of admi-
nistration to the estate of the testa‘or;

(9) * province ™ includes any d.visicn of

B.itish India Laving a Court of th: last
resort [ and

() *“ will” means the legal declaration of the

intention of a testator with rescect to his
property which he desires to te carried

(¢) “ minor” means any person subject toiecﬁol{'
ct

18381,

into eflect after his death.
3. (I) The Local Government misy, by notifi” Section 332,

Power of Local Gor-
crmment to exempt any
ince, tcct or tribe in
tho  territorics admin.
isteredl by the Local Gov-
eenment from operntion of
Act.

cation in the local official oy i of
Gazette, either ret

tively from the sixtecnth

day of March, 1865,

or prospectively, exempt

from the  nperation

of any of the following provisicns of this Act,

N210 LD.
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namely, sections 5 to 49, 58 to 191, 212, 213
and 215 to 369, the members of any race,
sect or tribe in the province, or of any part of
such race, sect or tribe, to whom the Local
Government considers it impossible or inexpedient
to apply such provisions or any of them men-
tioned in the order.

(2) The Local Government may, by a likeSection %
notification, revoke any such order, but not 80 ’
that the revocation shall have retrospective XXXVIII of
effect. 19:0.

{3) Persons exempted wunder this section or
exempted from the operation of any of the pro-
visions of the Indian Succession Act, 1865, under X of 1865.
section 332 of that Act are in this Act referred
to as * exempted pérsons”.

D e DV Np—

PART II.

Or DoxiciLE.

4. This Part shallnot apply if the deceased was ict;!i,gn ?3’-
o ct A O
Application of Part. s Hindu, Muhammadan, ;.-

Buddhist, Sikh or Jaina.
5. (I) Succession to the immoveable property Section 5,
in British India of afrtXof
Law regulating  suc- person deceased shall be
ceasion to deceased per- porylated by the law of
son's immoveable and C.. :
moveable property res- Dritish India, wherever
puctively. such person may have
had his domicile at the
time of his death.

(2) Succession to the moveable property of a
person deceased is regulated by the law of the
country in which such person had his domicile
at the time of his death. .

I ustrations.

(i) A, having his domicile in British India, dics in France,
leaving moveable property in France, moveable pmperty in
Englend, and property, bhoth moveable and immoveable, in
British India. The succession to the whole is regulated by
the law of British India.

(33) A, an Englishman, having his domicilo in France, dics
in British India, and lcavea property, both mouveable anl
immovcable, in British India. The snccession to the move-
able property is rcgulated by the rules which govem, in
France, the succession to the moveable property of an Eng-
lishman dying domiciled in  France, and the sucocssion to tho
inuv;ovcnblc property is regulated by the law of British
India.

6. A person can have only one domicile forSection 6,
(ne  domicile  only the purpose of the suc-Act Xof
gﬂrctsbl successivn  to cession to his moveable
move >3, -
oveabics propert).

7. The domicile of origin of every person of f\c?l{"'{"
Doniicile  of origin of legmmatf: bu'ﬂl is in the lSCG."). °
son of  legitimate  country in which at the
irth. time of his birth his
father was domiciled ; or, if Le is a posthumous
child in the country in which his father was
domiciled at the time of the futher’s death.

Lliwsteution.

At the time of the Lirth of AL Lis fatber was doemiciled in
Furgavd, A%y dumit:iM nf cvigin ik in England, wlatewer
oy Lo the comntay in whick he was hoin,

14



8. The domicile of

Demicile of orivin of
Megitimate chiid,

domiciled.

3

oricin of an illegitimate Section 8,
child is in the country in‘l‘:gsx of
which, at the time of his

birth, his mother was

9. The domicile of orizin prevails uatil a pew Sectinn 9,

Contimuere of  doaai-
cils ol anigue.

10. A man acquires

domicile has been  ac- Act Xof
. 1863.
guired.

a new domicile by taling Secticn 10,
up his fixed habitation A& X«

1853,

Acquisition of new | . .
domicile. in a country which is

, pot that of his domicile
of origia.

Erplasiation.—A man is not to be deemed to
have taken up bis fixed hLabitation in British
India merelv v reason of his residing there in
His JMajestv's civil or military service, or in the
exercise of any professior or calling.

Tilestrations.

(1) A, whoa: damieile of origin is in England, pmceeds to
British India, wber be settles as a barrister or & merchant,
intending to reside there during the remainder of bis life.
His domicile is now in Dritish India.

(71) A, whosr doniicile is in Endand, gnes to Anatria, and
entcrs the Auxirian sereier. irtending to rownain in that
scrvice. A hag acquired a domicile ih Austria

(iii+:A. whoxe domivcile of origin is in Fra ‘ce, comes to re -ide
in British India tnder an engzgement with the (‘overnment
of India for a certain number of years. 1t is his intention
to retumn to Franee at the end of that period He does not
acguirce a domile €n British India.

(ir) A, whose domicile is in England, goes ¢o reside in
British India for the purpose of winding up the affairs of a
partnership which has been dissolved, and with the inten-
tion of rcturning to England as snon as thet purpose is
accomplished. He dnes pot by such residence acquire a
domicile in British lndia, however long the reiidence may
1ast.

(r) A, barinz cune to re<ide in British India in the
<ircumstances mentioned in the last preceding  illostration,
afterwards alters his intention, and takes up his fixed Labi-
tation in British India. A has acquired a domidle in
British India.

(ri) A, whose domicile is in the French Settlement of
Chandemagore, is compelled by political events to take
refuge  in Calcutta, and resides in Calcutta for many xcars
in the hope of such political changes as may enable him
to retamn with safety to Chandermagore. He does not by
such residence acquire a domicile in British India.

(ri) A, having come to Calcuttain the circumstances
stated in the lnst preceding illustration, continues to reside
there after such political chaiges bave occurred as would
cnable him to return with safety to Chandcragore, and bhe
intends that his rcsidence in Calcutta shall be permanent.
A has acquircd a domicile in British India.

11. Any person may acquire & domicile in Section 1y,

Special mode of  ac-
quiring domicile in Pri-
tish India.

British India by making fs"&s"‘
and depositing in some
office in Bntish India,

appointed in this behalf
by the Local Government, a declaration in writing
under his hand of bis desire to accuire such
domicile ; provided that he has been resigers
in British Icdia for one year immediatels pre-
ceding the time of his making such declaration,

12. A person who is appointed by the Govern- Section 1

Domicile not . acquired
by residence as represent-
ative of foreign Covern.
~went, or as part of his
family.

L]
ment of one countrr to be Act X of
ite ambassador, consul or 1863
other representative in
another country does not
nequire a dowmicile in the

lattir conntry by reason coly of residing there in

17
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pursnance of his appointment ; nor does any other
person acquire such domicile by reason only of
residing with such first-mentioned person as part -
of hia family, or as a servant.

13. A new domicile continues until the former Section 13,
' domicile has been resum- f;;s X of
Continuanco of new do- ed or another has been -

micile. acquired.

14. The domicile of a minor follows the domi- Section 14,
cile of the parent from Act X of

Minor’s domicile. whom he derived hmlbo-'i.

domicile of origin.

Ezception.—The domicile of a minor does not
change with that of his parent, if the minor is
matrried or holds any office or employment in the
service of His Majestv, or has set up, with the
tomsent of the parent, in any distinct business.

15. By marriage 2 woman acquires the domicile Section 15,
of her husband, if she#st X of

) ] B2 1835
Domicile acquired by had not the same domicile
woman on marriage. before.

: .
16. A wife’s domicile during her marriage %ﬁ§ l:.‘
Wifo's domicile during follows the domicile of her )ggs

masriage. hnsband‘. )
Exception.—The wife’s domicile no longer
follows that of her husband if they are separated
by the sentence of a competent Court, or if the
Busband is undergoing a sentence of transporta-

tion.

17. Save as hereinbefore otherwise provided in Sec‘“’; 1;’}
this Part, a person cannot, g5
during minority, acquire
a new domicile.
18. An insane person canmot acquire & mert Section 18,
AR Act X of
domicile in any other way ;435"
Lunatic's  acquisition than by his domicile fol-
of now domicilo. lowing the domicile of
another person.

Minor's acquisition of
ncw domicile.

19. If a person dies leaving moveable property Sectim 19;

in British India, in theAct X «of
1865 .

Succession to moveable
property in British India absence of proof of any

m ahsenco of preof of domicile elsewhere, suc-
domicilo eleewhiore. cession to the property is
regulated by tbe law of British India.

PART III.
MARRIAGE.

N D i - ‘n re Scetion 4,
20. (I) No pers:n sh.:::; biw,n nmtng.ge,t:cqun'eA“xo“m
Interests and powers not y terest 1n the pro-
acqui.ed nor lost by mariage. perty of the person whom
he or she marries or be-
come incapable of doing any act in respect of his

or her own property which he or she could have
done if unmarried.

2} This section—

(«) shall not apply to any nmrriage contracted Secticn 337,
before the first day of Janu?xry, 1866 ; Act A of 1863,

1 18
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(b) ¢hall not apply, and shall be deemed never ?‘l-’lct:;"lg,v]t"
1o have applied, to any marnage vne or
Loth of the parties to which prefessed at
the time of the marriage the Hindy,
Muhammadan, Buddhist, Sikh or Jaina
religion. '
21. 1f a person whose domicile is not in British $o52n | 62
India marries in British
Effcet of marriace between India a person whose
permon domiciled and one not domicile is in British
domiciled in British India. . ;
India, neither party ac-
quires by the marriage any rights in respect of
’anv property of the other party not comprised in
a settlement made previous to the marriage, which
he or she would not acquire thereby if both were
domiciled in British India at the time of the
marriage.
22 (1) The property of a minor may be settled ie;t:“'::flS;g:
Scttlement of minor's pro- in  contemplation of
perty in contemplation of marriage, provided the
marriage. settlement is made by
the minor with the approbation of the minor’s father,
or, if the father is dead or absent from British g
India, with the approbation of the High Court.

. (2) Nothing in this section or in section 21 shall Se‘«‘tt;';f )%36‘5:
apply to any will made or intestacy occurring4®

before the first day of January, 1866, or to intestate

or testamentary succession to the property of any

Hindu, Mubammadan, Buddhist, Sikh or Jaina.

PART 1V.
Or CONSANGUINITY.
23. Nothing in this Part shall apply to any will Sect'on 331,
made or intestacy occurr- “s“}:‘ 1“:"
ing before the first day Act XXI of
of January, 1866, or to intestate or testamentary 1863
ccession to the property of any Hindu, Muham-
Buddhist, Sikh, Jaina or Parsi.

24. Kindred or consanguinity is the -con- i:f?ms?{

nection or relation of per-
Kindred or consanguinity. gong descended from the

same stock or common
ancestor.
21,

25. (1) Lineal consanguinity is that which sub-mua;;,
sists between two per-
sons, one of whom is des-
nded in & direct line from the other, as between
man and his father, grandfather and great-grand-
father, and so upwards in the direct ascending
line ; or between a man and his son, grandson,
eat-grandson and so downwards in the direct
escending line.
(2) Every gcneration constitutes a degree,
ither ascending or descending.

(3) A person’s father is related to him in the
rst degree, and so likewise is his son ; his grand-
father and grandson in the second degree; hix
great-grandfather and great-grandson in the third
egree, and so on.

26. (I) Collatcral consanguinity is that which Section 22,
@ subgs‘ilsts between two per- Aot X of 18c8
Collateral consanguinity. gong who are descended
from the same stock or
ancestor, but neither of whom is deseended in g
lireet: line from the other.
210LD 19
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(2) For the purpose of ascertaining in what
degree of kindrcd eny collateral relative stands to
a person dccuascd, it is ncecesary to reckon upwards
from the person dcccased to the common stock
and then downwards to the collateral relative, a
degree being allowcd for cach person, both ascend-
ing and descending.

Persons held for purposc distinction:
of succession to Lo similarly
rolated to deceased. -

(a) between those who are related to a person
deceased through his father, and those
who are related to him through his
mother ; or

(b) between those who are related to a person
deceased by the full blood, and those who
are related to him by the half blood ; or

(c) between those who were actually born in
the [Lifetime of & person deceased and
those who at the date of his dcath were
only eonceived in the womb, but who
have been subsequently born alive.

R:n::c of wl:.mﬁnid deg-table of kindred set out

r in Schedule L
ITustrations.

(v) The person whose relafites are to be reckoned, and
his comsin-german, or first cousin, are, as shown in the table,
related i the fourth degree ; there being one degree of ascent
to the father, and snother to the common ancestor, the grand
father ; and from him one of descent to the uncle, and another
to the cousin-german ; making in all four degrees.

{i7) A grandson of the brother and a son of the uncle,
i.e., o great-nephow and a cousin-german, are it equal degree,
being each four degrees removed.

(1ii) A grandson of a cousingerman is in the same degree
ss the grandson of a grcat-umeie, for they are both in tbhe
sixth degree of kindeed.

PART V.

IxTESTATE SUCCESSION.

CHAPTER 1.

Preliminary.

27. For the purpose of succession, there is noSection
Aot X of 1865

28. Degrees of kindred are computed in the Section 23,
manner set forth in the 4ct Xof1865.

23,

23,.

29. (1) This Part shall not apply to any intestacy Section 337
Application of Part, occurring before the firgt Act X of 1865-

day of January, 1866, or
to the property of any Hindu, Muhammadan
Buddhist, Sikh or Jaina. ’

(2) Save as provided in sub-section (Z) or by Section 2, Act

any other law for the time being in force, the pro- X

visions of this Part shall constitute the law of
Britieh India in all cases of intestacy.

of 1865.

8.

Act XXI -of

30. A persnu is deemed to die intestate in res. Section 25,
pect of all property of ;8:;5}: of

As 'om"';;:mrzm which he has not made a
d“hd“"i:‘d.hh testamentary disposition
: which is capable of taking
effect. )

29
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Illustrations.

(:) A basleft nowill. He bas dicd intestute in respect of
the whole of his property.

(1) A hns left a will, whereby ke has appointed B his execu-
tor; but the will containg no other provisions. A bes died
intestate in respect of the distributicn of bis property.

(-11) A has bequeathed his whole property for an illegal pur-
pose. A hus died intestate in respect of the distribution of his
property.

( v) A has bequeathed 1,000 rupces to B end 1,000 rupees to
the eldest son of C, and hes made no other bequest ; and has
died leaving the sum of 2,000 rupees and no other property.
¢ died before A without having ever had a son. A has died
:ntestate in respect of the distnibution of 1,000 rupees.

CHAPTER IL

TULES IX CASES OF INTESTATES OTHER TEAN
PArsis.

31. Nothing in this Chapter shall apply t0 Section 8,

Chapter not to apply Parsis, lASc;:;. XXI o

to Parsis,

32. The property of an intestate devolves upon Setion 28,

s the wife or husband, or4ct X of

Devolution  of 1865,

property. upon those who are of

the kindred of the deceas-
ed, in the order and according to the rules here-
irafter contained in this Chapter.

Erplanation—A widew is not entitled to the
jrovision hereby made for her if, by a valid con-
iract made before her marriage, she has been
«xcluded from her distributive share of her hus-
Land’s estate. .

33. Where the intestate has left & widow— BSectiom27, .
Act X o

Where intestate has . 188
left widow and lineal \
descendants, or widow
and kindred omly, or
wndow and no kindred.

(a) if he has also left any lineal descendants,
one-third of his property shall belong to
his widow, and the remaining two-thirds
shall go to his lineal descendants, accord-
ing to the rules hereinafter contained ;

®) if he has left no lincal descendant, but
has left persons who are of kindred to
him, one-balf of his property shall
belong to his widow, and the other half
shall go to those who are of kindred to
him, in the order and according to the
rules hereicafter contained ;

(c) if he has left none who are of kindred to
him, the whole of his property shall

belong to his widow.

. 34. Where the intestate has left no widow, hie Section

, property shall go to hisAct X
M‘t‘.b::: m“ bnn.; lineal desoendangta o to %%
:md.be bas lkeft mo those who are of kindred

to him, not being lineal
descendants, according to the rules hereinafter
contained ; and, if he has left none who are of
kindred to him, it shall go to the Crown.
21

28,
ot
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35. A husband surviving his wife has the ioet'§n f43.
Rights of widower,  B8Ie rights in respect of her i X ©
‘ghts of widower property, if she dies intestate, 1805

as 8 widow has in respect of her husband’s property,

if he dies intestate.

Distribution where there are lineal descendants.

368. The rules for the distribution of the intes- Section 29,
Act X of

... . tate’s property (after de-
Rules of distribution. ducting the widow’s share, 1905
if hehaslcft a widow) amongst his lineal descend-
ants shall be those contained in sections 37 to 40.

37. Where the intestate has left surviving him Section 30,
Where intestate bas 8child or children, but no §& X of
left child or children more remote lineal de-
only. scendant through "a de-
ceased child, the property shall belong to his
surviving child, if there is only one, or shall be
equally divided among all his surviving children.
38. Where the intestate has not left surviving Section 31,
Where intestate has him sny child, but hasjsi X of
left no child, but grand left a grandchild or grand-
child or grandchidren. children and no more
remote descendant through a deceased grandchild,
the property shall belong to his surviving grand-
child if there is only one, or shall be equally divided
among all his surviving grandchildren.

ITustrations.
() A has three children, and no more, John, Mary and
Henry. They all die before the father, John leaving twq
childrcn, Mary three, and Henry four. Afterwards A dies
intestate, leaving those nine grandchildren and no descendan:
of any deceased grandchild. Each of his grandchildren will
have ope-ninth. N )
(i) But if Henry bas died, .leaving no child then the whole
iz equally divided hetween the intestatc’s five grandchildren,
tho children of John and Mary.
39. In like manner the property shall go to the Scction 32
surviving linesl descend- Act X of
Where intestate has m‘*‘-f‘ ants who are nearest in oo
o e Sl Goseend. Uegree to the intestate,
auts. i where they are all in the
degree of great-grand-
children to him, or are all in a more remote degree.

40. (7) If the intestate has left lineal descendants Section 33.
‘ whodo not all stand ia ;‘:&1‘\ of
Where intestate leaves the same degree of kind-
gl Teslot oS B v o b, and th
1 sam persons ugh whom the
:'h:,l:,n " the :,’::;: m - more remote are descend-
are desccnded are dead. ed from him are dead, the
property shall be divided
into such a number of equal shares as may corres-
pond with the number of the lineal descendants of
the intestate who either stood in the nearest degree
of kindred to him at Lisz deccase, or, having been
of the like degree of kindred to him, died before
him, leaving lineal descendants who survived
him.

2) One of such shares shall be allotted to each
of the lineal descendants who stood in the nearest
degree of kindred to the intestate at his decease;
and one of such shares shall be allotted in respect
of each of such deceased lineal descendants ; and
the sharc allotted in respect of each of such de-
ceased lincal descendants shall belong to his sur-
viving child or children or more remote lincal

DD )
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descendants. as the case may be ; such surviving
cLild ot children or more remote lineal descend-
ants alwave taking the share which his or their
parent or parents would have been entitled to
respectively if cucli parent or parents had survived
the intestate.

Lilustratinns,

{1) A had three children, John, Mary and Henry; Jaha
died, leaving four children, and Mary died, leaving une, and
Henry alone survived the father. On the death of A, intestate,
ane-third i< allotted to Henry, one.thinl to John's four child-
ren, and the remaining third to Jiary’e one child.

(ii) A left no ehild, but left eicht grandchildren, end two
ekildren of a decensed grandchilu. The property is divided
into nine parts, one of which is allotted to each grandchild, and
the remaining one-ninth is equally " divided between the two
great-grandchildren.

(i) A has three children, John, Mary and Henry: John dies
lesving four children ; and vne of John's children dies learing
twochildren.  Mary dies leaving one child. A afterwards dics
intcatate. One-third of his property is allotted to Henry,
one-third to Mary's child, and one-third is divided into four
parts, one of which is allotted to each of Juhn’s three surviv-
ing children, and the remaining par is equally divided between
John's two grandchildren. -

(‘v) A bas two chilircn, and no more ; John end ary.
John dies Lefo:e his fatber, leavins his wife p:eznant. Then
A dée. lewvingz Mary surv.ving him, and in due time a child
of John is Lon. A's property is to be equally divided
be:ween Mary and the pos:humous child. :
Distribution where there are no lineal descendants.

41. Where an intestate has left no lineal des- Section s,
cendants, the rules for the .i\;tts.-\ »
Rules of distribution distribution of his proper-
where intestate has left tv (after deducting the
7o lincal doscendants. widow’s share, if Lie s
left a widow) shall be tkose contained in sections
42 to 48.

42. If the intestate’s father is living, he shall i‘:"'{‘ 1}

Where intestate’s father succeed to the property. }sus.

livag.
43. If the intestate’s father i dead, but the in- S“‘“-i"\'! 3&

testate’s mother is living 15035.-‘

‘“(;hcr; intes!t;te'! fﬁ* and there are also brothers i

g:otben :::d sisleramzring.. 9' ,mm of the mt?Stnte
living, and there is' no

child hiving of any dercased brother or sister, the

mother and each living brother or sister shall

succeed to the property in equal shares.

‘ TMuatrution.

A dies intestate. survived by his mother and two brothers
of the full blood, John and Henry, and a sister Mary, who is
the dauzhter of hiv mother but not of his fa.her. The mother
takes one-fourth, eich hrother takes one-fourth and Mary,
the sister of half blood; takes one-fourth.

44. If the intestate’s father is dead, but the Section3s,
Act X of

intestate’s mother  is)gsys.
Whero intestate’s father living, and if any brother

g:;gle:nodr s'i::erruf:lge:.hﬂf OI.SlSter and the child or
dren of any deceased broth- children of any brother
er or sister, living. or sister who may have

died in the intestate’s
lifetime are also living, then the mother and each
living brother or sister, and the living child or
children of each deceased brother or sister, sha'l
be entitled to the property in equal shares, such
children (if more than cne) taking in equal shares
only the shares which their respective pareats’
would have taken if living at the intestate’y
death.

Jllustration.

A. the intcstate, leaves his mother, his trothers Joha
and Henry, and also one child of a deccased sister, Mar,,

JIi’lgLD 23
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and two children of George, a deceased brother of the hal
blood who was the son of his father but not of his mother.
The mother takes one-fifth, John and Henry each take
one-fifth, the child of Mary takes one-fifth, and the two
children of George divide the remaining one- ﬁfth equally
between them. .

45, If the intestate’s father is dead, but the Section:
intestate’s mother  jgAct X ol

Where in}estuto': father living, and the brothem 1865.
g:‘i’l‘;r::doz‘”.:;“:w and sisters are all dead,

brother or sister living. but all or any of them

have left children who
survived the intestate, the mother and the child
or children of each deceased brother or sister
shall be entitled to the property in equa! shares,
such children (if more than one) taking in equal
shares only the shares which their respective
parents would have taken if living at the intes-
tate’s death.

1llustration.

A, the intestate, leaves no brother or sister, but leaves his
mother and one child of a deceased sister, Mary, and two
childron of a deceased brother, George. The mother takes
one-third, the-child of Mary takes one-third, and the children
of George divide the remaining ono-third equally between
them.

46, If the intestate’s father is dead, but the Seotio
intestate’s mother  jgAct

1vi . 1865.
Where intestate’s father v t 8 nei
desd, but his mother kiving li ng, and there is neither

ind no brother, mster, Drother, mor sister, nor
nephew or niece. child of any brother or

sister of the intestate,
the property shall belong to the mother.

47. Where the intestate has left neither hneal Seot!
u tetato bus m descendant, nor father, 18‘2:
cither in nor mother the property
nor " Iathar, Dot - mother, Shall be _divided
between his brothers and
sisters and the child or children of such of them
as may hsve died before him. such children (if
more than one taking in equal shares on’y the
shares which their respective parents would
Lave taken if living at the .ntestate's death.

48. Where the intestate has left neither lineal Sect
Where intestate has left eScendant, nor parent, f;é’
neither lineal descendant, nor brother, nor sister,
nor parent, mor brother, his property shall be
mor wister. divided equally among
those of his relatives who are in the nearest degree
of kindred to him

Iustrations.

(i) A, the intestats, has luit a gnndfather and a grand-
mother and no other relitive standing in the same or a
nearor dogroe of kindred to him. They. being in tho second
dogree, will be entitled to the proporty in equal shares, ex-
clusive of any uncle or aunt of the intestate, uncles and sunts
being oaly in the third degree.

(ii) A, the intestate, has left a great-grandfather, or a

roat-granimother, and uncles and aunt:, and no other ro-

wtive standing in the same or a nearer degres of kindrod to him.
All of these boing in the third degree w U take equal shares.

(iii) A, the intestate, loft a gmt-grnndfuhor, an uncle and
a nephew, but no relative standing in a nouror degree of
kindrod to him. All of thess boing in the third degree w U
take «qual shares.

(1) Ton children of one benther ov siater of the intestate,
and one child of another brother or eister of the intestate,
conatitute the cliss of relativos of the nearost degree ui
kindred to him. They w Ul each NL; one-tloventh of the
Pr ll)\\"’n

24
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v verya distribative shive in the property Seatios 42£.
Children s advancementas Of a persop who'haq died ;\8(:3. !
vot brought into hot hpot. mmtestate 18 claimed b_V

a child, or any do~scend-
ant of a child, of such person, no money or other
property which the intestate may, during his life,
have paid, given or settled to. or for the avance-
ment of, the child by whom or by whose descend-
ant the claim is made shall ba ta'en into account

in estimating such distributive share.

CHAPTER IIIL
SpeciaL RULES POR PaRrst INTESTATES.

50. Where a Parsi dies leaving a widow and Secﬁ_g'h:i
Division of propenry  children, the property of
among widow and chil- which he dies intestate
dren of intestate. shall be divided among
the widow and children, so that the share of each
son shall b: double tha share of the widow, and
that her share shall be double the share of each
daughter.

51. Where a female Parsi dies leaving a Section 2.
widower aad children, the 3¢t XXIof

Division of property 1863.

among widower and chil- property of which she
dren of intestate. dies intestate sha'l be
divided amoag the widower aad such children,
so that his share sha'l be doub.e the share of each
of the children.

52. When a Parsi dies leaving children but ng Section 3.
s id the property of Act XXlol
Division of  property W10OW property 1863
amongst the children of whictk he dies intestate
tnnle intestato who leavss ghgll be divided amongst
: the children, so that the
share of each son shall be four times the share of

each daughter.

53. When a female Parsi dies leaving children Section
Dicidion of  property Pt BO widower, the pro- Act XXIof
amongit the chi!?lrclx;e of Perty of which 311? f]lcﬂ
female intestate who leaves intestate shall be divided

B9 widower. amongst the children in
equal shares.
54. If any child of a Parsi intestate has died Section 35,

Dicision of g4 D his or her life time, -i‘;;gx“‘
vision of pre-deceas . i
child's share of intestate’s the Widow or widower

property among the widow and issue of such child
:’l:ch‘zgﬁrf and issue ol ghgl] take the share which
such child would have
taken if living al the intestate’s death in such
manner as if soch daceased child had died
immediately after the intestate’s death.
55. Where a Parsi dies leaving a widow orS:ction ;-
Division of property widower, but without Act XXI

when the intestate leaves 1.0 civo anvlineal descend- 1363.
a widow or widower, but no 2 any

tneal descendants. ants,—

(a) his or her father and mother, if both are
living, or one of them :if the otheris
dead. shall take one moiety of the pro-
pertv in respect of which he or she dies
intestate, and the widow or widower
shall take the other moizty, provided
that, where both the father gnd the-
mother of the iitastate survive him or
her, the father's share shall be doubls
the share of the mother; _

(b) where neither the father nor the mothe?
of the intestate survives him or her,
the intcstate’s relatives on th2 father's
side, in the order specified in Part I of
Schedule II, shall take the moiety

25
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which the father and the mothcr would
nave taken if they had survived the
intestate. The next of kin standing
first in Part I of that Schedule shall
be preferred to those standing second,
the second to the third, and so on in
succession, provided that the property
shall be so distributed as that each
male shall take double the share of cach
female standing in the same degree of
propinquity ;

(c) where there are no rclatives on the
father’s side, the intestate’s widew or
widower shall take the whole.

56. When a Parsi dies ]cavfng neither lineal Section 2,
descendants nor a widow jgas’ 1!

Di\'isihzn' oft tpﬂ;pe:'g or wido.wer,. his or her
either widow nor widower, DXt of kin, in the order
por lineal descendants. set forth in Part II of
Schedule II, shall - be
entitled to succeed to the whole of the property
as to which he or she dies intestate. The next of
kin standing first in Part II of the same Schedule
shall be preferred to those standing second, the
second to the third, and so on in succession,
provided that the property shall be so distribut-
ed as that each male shall take double the share

of each female standing in the same degrec of
. propinquity. '

" PART VI.
TESTAMENTARY SUCCESSION.
CHAPTER 1. -
Introductory.

b7. The provisions of this Part which are set Sections 2 &
Application of certain 0Ut i Schedule ITI shall, 3 Act  NX1
Provicions of Part to a clans  SUbject to the restrictions
of wills made by Hindus, end modifications spcci-
etc. .
. fied therein, apply—
(a) to all wills and ccdicils made by any
Hindu, Buddhist, Sibh or Jaina, on or
after the first day of Scptemler, 1870,
within the teriitorics wkich at the
said date were subjcct to the Licute-
vent-Governcr of Eengnl or within the
local limits of the ordinary original
civil jurisdicticn cf the Bigh Courts of
Judicature at Madras and Bombay ; and
() to all such wills and codicils made out-
ride those territories and limits so far
as relates to iamovealle property situ-
ate within these territories or limits -

Provided that marriage shail not revoke any such
will or codicil.

58. (I) The provisicns of this Part shall not section 331

General application of apply to testamentary Act X .
Part. succession to the pro- 1%
perty of any Mubammadan nor, save as provided
by section 57, to testamentary succession to the
property of any Hindu, Buddhist, Sikh or Jaina ;
nor shall they apply to any will made before the
first dey of January, 15€6.

2) Save as provided in sub-section (1) or hv Seetion 2
rny other law for the time being in force, the Aet X of
jrovisions of this Part shall constitute the law 1365
of Britich India applicable to all cases of _testa-
u:entary succession.

»
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(TTAPTER II.
OF WiLLs axp CopiciLs.

59. Every jersou of sound mind not being ai‘&ﬁﬁ‘o:&

Petson capalle of waking n;'inor may  dispose 'of 1865.
wills, Lis property by will

Erplanation 1.—A married woman may dis-
pose by will of any property which she could
alienate by her own act during Ber life.

Ezplanation 2. —Persons who ar: deaf or dumb
or blind are uot thereby incaracitated fcr malking
a will if they are able to know what they do by it.

Ezplana'icn 3.—A person who is ordinarly
insane mav make a will during an interval in which
he is of sound mind.

Erplanation 4.—XNo person’ can make a will
while he is in such a state of mind, whether aris-
ing from intoxication or from illness or from 2ny
other cause, that he does not know what he is
doing. '

IUustrations.

(f) A can perceive what is going on in his immediate neigh"
bourhood, and can answer familiar questions, but has not &
competent understanding as to the nature of his property, or
the persons who are of kindred to him, or in whose favour
it would be proper that he should make his will. A cannot
make a valid will. .

(i§) A executes an infirument pu ing te be hie will, but
he does not understand the natare of the instrument nor the
effect of ite provisions. This instrument is not & valid will

(ii3) A being verv feeble and debilitated, but capable of
excrcising a judgment as to the proper mode of disposing of
his property, makes s will This is a valid will.

60. A father, whatever his age may be, may by Section 47,
will appoint a guardian or ;"%ﬁ‘ ot
guardians for his child
during minonity.

61. A will or any part of g will, the making of Section 48,

YWill obtained by frand, Which has been caused by Act S of
coercion or importunity. fraud or coercion, or by )

such importunity as takes
away the free agency of the testator, is void.
ITluetrations.

(?) A falsely and knowingly represents to the testator that
the testator's only child is dead, or that he has done some
undutiful act and thereby induces the testator to make a will
in his, A’s favour; such will has beea obtained by fraud, and
isinvalid.

(¥¢) A, by fraud and deception, prevails upon the testator
to E.-queuh a legacy to him. The bequest is void

(i77) A, being alprisower by lawful anthority, makes his will
The will is not invalid by reason of the imprisonment.

(iv) A threatens to shoot B,  erto burn his house or to causs
him to be arrested on a criminal charge, unless be makes a
:)eque!t O;n éaro;; o‘l;‘(;. B, in consequence makes a bequest in
avour X e uest is wvuoid, the ing of it havi
been caused by coercion. 4 making of 1 Tie
_ (v) A, being of sufficient intellect, if undisturbed by the
influence of others, to make s will yet being so much under the
control of B that he is not a free agent, makes s will, dictated
by B. It appears that he would not have executed the will
but for fear of B. The will is invalid.

(3) .& l?eing in so feeble a state of health as to be unable
to resist importunity, is pressed by B to make a will of &
certain purport and does so merely to purchase peacs and in
submission to B. The will is invalid. .

(w7) A being in such a state of health as to be capable of
exercising his own judgment and volition, B uses urgent inter-
cession and persuasion with him to induoe him to make a wilt
of a certain purport. A, in consequence of the intercession and
persuasion, but in the free exercise of his judgment and vali.
tion, makes his will in the manner recommended by B. The
:;l;; is not rendered invalid by the intercession and persuasion

(viss) A, with a view to obtaining a legacy from B him
attention and fistters him and thereby produces in inI:y: oap-
" ~ricious partiality to A. B, in consequence of such attention
snd flattery makes his will, by whioh he leaves a legacy tn A.
The bequest is not rendered invalid by the attention and
flattery of A.

a

Testamentary guardian.

M210LD
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62. A will is liable to be revoked or altered by Section 49,
Will may be revoked or themakerofitat eny time f;;s‘\ o
altered. when he is competent to
dispose of his property by
will.

CHAPTER II1.
Or TaEE EXECUTION OF UKPRIVILEGED WILLS.

63. Every testator, not being a soldier employ- i‘:’:‘;“o‘t’q
ed in an expedition or jyq;.
engaged inactual warfare,

or a mariner at sea, shall

e:lecute his will according to the following

rules :— :

{a) The testator shall sign or shall affix his
mark to the will, or it shall be signed

by some other person in his presence
and by his direction.

(b) The signature or mark of the testator,
or the signature of the person signing
for him, shall be 8o placed that it shall
appear that it was intended thereby to
give effect to the writing as a will.

(c) The will shall be attested by two or
more witnesszs, each of whom has
seen the testator sign or affix his mark
to the will or has seen .some other
person sign the will, in the presence
and by the directicn of the testator, or
has received from the testator a personal
acknowledgment of his signature or
mark, or of the signature of such other
person ; and each of the witnesses shall
sign the will in the presence of the
testator, but it shall not be necessary
that more than one witness be present
at the same time, and no particular
form of attestation shall be necessary.

64. [t a testator, in a will or codicil duly at- iectixon fl'
ct [6)
Incorporation of papers tested, refers to any other jgq"

by reference. document ther actually

wTitten as expressing any

part of his intentions, such document shall be

.deemed to form a part of the will or codicil in which

it is referred to.

CHAPTER 1V.
OF PRIVILEGED WILLS.
65. Any soldier being employed in an expedi- ie’;ﬁ‘onofz,
Privileged wills. tion or engaged in actual )5

warfare, or any mariner
being at sea, may, if he has completed the age of
eighteen years, dispose of his property by a will
made in the manner provided in section 66. Such

wills are cslled privileged wills.

Illustrations.

(") A, a medical officer attached to a regiment, is actoally
employed in an expedition. He is a soldier actually employed
io an expedition, and can make & privileged will.

(i5) A is at ses in & merchant-ship, of which he is the
purscr. He is & mariner, and, being at sea, can make a
privileged will. o o )

(¢55) A, a soldier serving in the field against insurgentas, is

teoldier engaged in actual warfare, and as such can make &
privileged will . .

(fe) A, & mariner of a ship, in the course of & vovage, is
temporarily on shore while she is lying in harbour. He is, for
the purposes of thia section, a mariner at sea, and can make a

ivileged will.
pr::) .em admiral who commands a naval force, but who

lives on shore, and only occasionally goes on board his ship,
is no’ considered as at sea, and cannot make a privileged
will,

A, a mariaer serving on a military expedition, but not
Im!;‘)nt ves, is oouidu:tgu » soldier, and can mabke a
pdvﬁ-pd will. . .

.Execution of unprivileg-
wills.
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(1 ) Privileged wills may be in writing, Section 53,
Mode of muking, and ormay be made by word of i‘;é,.x of
rules for exeeuting, privil- 5 0uth -
opoed wills, ’
(2) The execution of privileged wills slell be
govereed by the following rules :—

(a) The will may be written wlolly by the
testator, with his own hand. In such
case it need not be signed or attested.

(b) It may be written wholly or in part by
another person, and signed by the
testator. In such case it need not be
attested.

{c) If the instrument purporting to be a will
1s written wholly or in part by another
person and is not signed by the testator,
it shall be deemed to be his will; if it
is shown that it was written by the test-
ator’s directions or that he recognised it
as his will.

{d) If it appears on the face of the instrument
that the execution of it in the manner
intended by the testator was not com-
pleted, the instrument shall not, by
reason of that circumstance, be invalid,
provided that his non-execution of it
can be reasonably ascribed to some
cause other than the abandonment of
the testamentary intentions expressed =
in the instrument.

{¢) If the soldier or mariner has written in-
structions for the preparation of his
will, but has died before it could be
prepared and executed, such instruc-
tions chall be considered to constitute
his will.

{(f) 1f the soldier or mariner has, in the
presence of two witnesses, given verbal
instructions for the preparation of his
will, and they have been reduced into
writing in his lifetime, but he has died
hefore the instrument could be prepared
and executed, such instructions shall
be considered to constitute his will,
although they may not have been
reduced into writing in his presence,
nor read over to him.

(9) The soldier or mariner may make a will
by word of mouth by declaring his
intentions before two witnesses present
at the same time.

(h) A will made by word of mouth shall be .
null at the expiration of one month
after the testator, being still alive, has
ceased to be entitled to make a pri-
vileged will.

.CHAPTER V.

Or TRE ATTESTATION, REVOCATION, ALTERATION
AND REvIVAL OoF WiILLS.

67. A will shall not be deemed to be insufficiently iecﬁon 54,
. . . attested hy reason of Act Xof
wig::.t of gilt fo attesting any benefit thereby given 1865, --
either by way of bequest or
by way of appointment to any person attesting it,
or to hir or her wife or husband ; but the bequess

20



16

or appointment shall be void so far as concerns
the person so attesting, or the wife or husband
of such person, or any person claiming under
either of them.

Ezplanation.—A legatee under a will does not
lose his legacy by attesting & codicil which con-
firms the will.
~ 68. No person, by reason of interest in, or of his sectin 85,
Witness not disqualified being an executor of, aAct X of
by interest or by being Vilb shall be disqualified "™ -
exccutor. as 8 witnessto prove the
execution of the will or
to prove the validity or invalidity thereof.
69. Every will shall be revoked by the marriage Section 3,

Act X of
Revocation of will by of the maker, except a 1865.

testator's marriage. will made in exercise of

a power of appointment,
when the property over which the power of
appointment is exercised would not, in default
of such appointment, pass to his or her executor
or administrator, or to the person entitled in case
of intestacy.

Ezplanation.—Where a man is invested with
power to determine the disposition of property of
which he 18 not the owner, he is said to have
power to appoint such property.

70. No unprivileged will or codicil, nor sny;ﬂ\:iﬁin of'h
Revocation of unprivik part thereof. shall be re-jgc-

eged will or codicil. voked otherwise than by

marriage, or by another
will or codicil, or by some writing declaring an
intention to revoke the same and executed in the
manner in which an unprivileged will is herein-
before required to be executed, or by the burning,
tearing or otherwise destroying the same by the
testator or by some person in his presence and by
his direction with the intention of revoking the
same.

ITustrations.

(t) A has made an unprivileged will. Afterwards A
makes another unprivileged will which purports to sevoke the
first. This is a revocation.

‘(¢6) A bhas made an unprivileged will Afterwards, A
being entitled to make sprivi.xed will, makes a privileged will,
which purports to revoke his unprivileged will. This is a revo-
cati-n. .

7%. No obliteration, interlineation or other Section 58

alteration made in any Act X of

‘Effect of obliteration, 1865.

interlineation or alteration nnpnv?leged will after the
in unprivileged will execution thereof shall

have any efiect, except so
far as the words or meaning of the will haveeﬁeen
thereby rendered ‘illegible or undiscernible, unless
such alteration has been executed in like manner as
hereinbefore is required for the execution of the
will :

Provided that the will, as so altered, shall
be deemed to be duly executed if the signature of
the testator and the subscription of the witnesses
is made in the margin or on some other part of
the will opposite or near to such alteration, or at
the foot or end of or opposite to a memorandum
referring to such alteration, and written at the
end or some other part of the will.

72. A privileged will or codicil may be revoked Section 59

Revocation of privi by, t,he teSta:tor by an un- 1\535‘ °
will or codicil. privileged will or codicil, or

. by any act expressing an
intention to revoke it and accompanied by such
formalities as would be sufficient to give validity
to a privileged will, or by the burn'ng, tearing or
otherwise destroying the same by the testator, or
by some person in his presence and by his direction,

with th2 intention of mvol;ix}ﬁ' the same.
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Erplanatior —In order to the revoeation of a
privileged will or codicil by an act accompanied
v such formalities as would he sufficient to give
validity to a privileged will. it is not necessary
that the testator <hould at the time of doing that
act Le in a situation which entitles him to make a
privilaged will.
v3. (I) No unprivileged will or codicil, nor any _Section 08,
- __ part thereof, whic: has?ct. X of
.0\1‘\".11 of  unpzvi- heen revoked i - 1865.
Yeged will, reen revoked in anv man
) ner, shall be revived other-
wise than by the re-execution thereof, or by a
codicil executed in manner hereinbefore required,
and showing an intention to revive the same.

(2) When anv will or codicil, which has been
partly reveked and afterwards wholly revoked, is
zevived, such revival skall not extend to so much
thereof as has been revoked before the revocation
of the whole thereof, unless an intention to the
<ontrary is shown by the x:ll or codicil

CHAPTER VI.
Or THE CONSTRUCTION OF Wris.

74. It is not necessary that any technical Section 61,

‘ X o
Wording of Wik wordf;. or terms of art bejse;.
© usid in a will, but only

that the wording be such that the intentions of the
- testator can be known therefrom.

75. For the purpose of determining questions Asccﬁqn 62,
as to what person or what weéa X od
Inquires  te d(-t(*‘r- property is denoted by
mine - queetiors &7 10 gnv words used in a will, -
sbject or subject of will A - a8y
. a Court shall inquire into
cvery material fact relating to the persons who
claim to be interested under such will, the pro-
perty which is claimed as the subject of dis-
position, the circumstances of the testator and of
his family, and into every fact a knowledge of
which may conduce to the right application of the
words which the testator has used.

Iinstrations.

(1) A, by hie will, bequeaths 1,060C rapces o his eldest son oc
to his youngest grandchild, or to his cousin, Alary. A Court
nay make inquiry in order to ascertain to what person the
dcscription in the will applies.

(ii) A, by bhis will, lcaves to B “ my estate called Black
Acrv . 1t may be mecessary te take evidenee in order to
ascertain what is the sebject-matéer of the bequest; that is
to say, what cstate of the testator's is called Blark Acre.

(1i0) A, by his will, leaves to B “ the cstate which I par-
chused o0 C. It may be necessary to take evidvnce in
ordor to ascertain what estato the testator purchased of C.

76. (I) Where the words used in & will 0 de- Scctim 63,
) . signate or describe adct X o
) .\Ii-t‘mrlr’x:er:r misdescrip- legatee or a class of 1863,
Con of obee legatees sufficiently shovw
what is meant, en error in the name or descrip-
tion shall not prevent the legacy from taking
effect.

(2) A mistcke in the name of a legatee may be
corrected by a description of kim, and a mistako
in the descriptiob of a legatee may be corrected
{1y the nume.

N210LD .ol
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Illustrations.

(i A hequeaths a legacy to ‘“ Thomas, the svecond som o
my brother Jobm.” The tostator has an anly brother
named Joha, who has no son nawod Thomas, vut has a
socond suy whoso name is Williaa, William wll have the
legacy.

(12) A bequeathsa legocy * to Thomas, ti.e second son of my
brother John.” The testator hns an only brother, named
John, whose first sun is named T'homas, and whose sacond
son s named William. Thormas will heve the legacy.

(sis) Tho testator hequeaths his property *“ to A and B, the
Iegitimate children of C.” C has no legitimate child, but
has two illezitimate children, A and B. The bequest to A
and B takes cfiect, although they are illegitimate.

(i») Tho testator gives his residuary estate to be divided
among * my scven children” and, proeeeding to cnumcrate
them, mentions six names only. Thisa omission will not
prevent the seveath child from taking a share with the uthers.

(¢v) The testator, having six grandchildren. makes a baquest
to *“iny six grandchildrea ” and, prucecding to mention
them by their Christian ncmes, mentions one twice over
omitting another altozether. Tho one whose name is not
mentioned will take a share with the othera ‘ .

(w) The testator hequeaths * 1,000 rupees to cach of the
three children of A.” At the date of the wil A has four
children.  Each of these four children will, if he survives the
testator, rezeivo a legacy of 1,000 rupeca.

77. Where any ward material to the full expros- Section 64,
sion of the meaning ha.sf"’,.xa
Wm words may be peen omitted, it may be 805
e supplied by the context.’

1lluestratron.

The tcstator gives a legacy of “five hundred ™ to his
dangater A and a legzcy of * five hundred rupees” to his
daughter B. A will take & legacy of five hundred rupees.

78. If the thing which the testator intended to Section 65,
bequeath can he suzffi-ActX
Rejection of erroncous ciently identified from 1863.
P description  the description of it given
subject. . .
in the will, but some parts
of the description do not apply, such parts of the
description shall be rejected as erroneous, and the
bequest shall take effect.

IBustrations.

(i) A bequeaths to B “ my marsh-lands Iying in L and in
the occupation of X.* Ths testator had marsh-lands lying
in L but had no marsh-lands in the occupation of X. The
words “ in the occupation of X * shall be rejected 2s erronesus
and the marsh-lands of the testator lying in L w U pass by
the bequest.

{i1) Tho testator bequcaths to & *“ my zanrindzri of Ram-
pur.”” He had an cstate at Rampur but it wzs a talug anl
not a zamindari. The talug passes by this bequest.

79. If a will mentions several circumstances gection 66,
" as descriptive of the thing Act X of
When part of description  which the testator  in- 1565
may ot bo rejected a3 ¢onds to bequeath, and
there is any pronerty of
. Jus in respect of which all those circurastances
exist, the bequest shall be considered as limited
to such property, and it shall not be lawful to
reject auv part of the description as erroneous,
because the testator had other propertv to which
such part of the description does not apply.

Erpleaction.—In judging whether a case falls
within the meaning of this section, anv words
‘vhich would be liable to rejection under secticn
78 shall be dezined to bave beeu struck out of the
wil.

2
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The gestat o e 1e l Jenvls it 2 in Lorome of vhicls were
i e ornpien of Xoan e comat a0t in the ocrusation of X,
e e carc e is w ol inapriivabie to the aarsh-lands
o et aer ,.;;‘,.., o z. tie whole cabien tewether. Thie messurc-
mont e e 2Ty et bz oepu i ent o the witl and rach
of the vAH w's massh-linds Jvinz in L as were in thke
wecapation of X ahall alone paes iy tho bequest.

8£0. Wher2 iz vords of a will are rtzambiguous, “2‘3'{"0?7'
Luc it is found by extrin- 1565.

Lrtrinsic ctidence wé- siz evidence that they
:‘,‘i"" cawas of palelt  pamit  of epplications,
e one only of which can
have hern mt-mded bx the testater. e‘ifnnal“
evidence mav e taken to ¢how which of thes
applications vas irtended.

Slesirotore,

4y A man. Lavin? tro eonsins of the rame of Mary, be-
que the a s e foneney to U my contin Mars” It eppears
«hat theee ore two roraons, euch an<aering the deseription
zn the will.  That doscription, thereivre, adirits of two appli-
eatirns, oty ene of whith ¢an have been interdad Ly the
cestator. Lvidenie is admissibie Yo show whick of the two
upplications ves intended.
.h'. A, by Lis ©ill, leeves 10 B “ry cstote calie€ Scltan-
.+ Khurl” 1t tuma out tket ha had two esiztes celied
~ultn jpur Klesd, Eviderte is einissible to show which
estate wos x.m:..lcd

81, \Wkere there it an ambiguity cr deficiency S ‘:ccu;nu,
on the fece of a will, no 3¢ of
Lotinnis evidenre in- extrinsic evidence as to
zdmissible in cuse of patent 4y . .
smbiggity  or  doficiezey. the intentions of  the

testater chall be admitted.
Mustretions,

tf) A men has en aant, Coreline, and a enusin. Mary, and
@as no evnt of tht name of Marr. By his will be bequeaths
l A0 rupees to © Ty aunt, Caroline * rad 3.0% rapees to
*mv cousin, *ar " end aftervards b-qneaths 2% rapces
to “my befom-menh'mcd aunt, Mary ™ There isno person
to whom the description ¢ rcn in the will can anply, and evi-
dense is not admizsble ta chow who was meant by “my
Leiore-meationed punt, .\lr..-y Trke begusst thereforo
vaid for uncertainty under sectinn £9,

(/i) A beyueatbs 1,009 rupees to
Y~aving a Llunk for the neme of <he Jepatee. Evidence is nat

admissible tn show what nam>» thes tostater intended to in-
cert.

Jit] A Yequeaths to B ropees, or “‘my
cstate of ' Evideace is not
adniseille to show what sum or vhat estate the testator

intended to insert.

82, The mecning cf any cleuse in 2 will is toiwtf? l;»‘\.
Meaning of <1 o b be collected from the °
Meaning of el-use to

oollected from cntire will entire instrument, llnd

ell its parts are to be con-
strued with reference to each other.

IRustrations.

(f) Tue testator gives to B a specific fund er pronertr at
the desth of A, and by a sulsequent clanse pices the whola
of his praperty to A, The efcet of the several eluiens taken
tazcther is to vest the 'rr'..uc fund or property in A for life,
<nd after kis decease in B ; it apvenring from the beguest ta
B that the testator meent to ne in o res: tricted rense the words
in which he describes what Le gives to A,

(i) Where a testator baving an estate, one part of which
is called Bluck Avro, bequeaths th:ie whaule of hin estate to A,
«nd iz snether rart of bis witl benueatks Elack Acrm to B,
tLe latter bequest is to be_rerd 2s cn exception out of the first
85 it he had raid T give Blaek Acre to B, and all the et -of :
wy citat2 to &

33
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83. General words may be understood in g re- Section 70,

When words may be
understood in restricted may be collected from

scnse, and when in sense the will that the testator
wider than usual. meant to use them in a
restricted sense ; and words may be understood
in a wider sense than thet which they usually
bear, where it may be collected from the other
words of the will that the testator meant to use
them in such wider sense. '

Illustraticns. v 4

() A testator gives to 4 ‘‘my farm in the occupation ot
B,” and to C ** all 'iny marsh-lands in L.” Part of the farm
in the occupation of B consists of marsb-landy in L, and the
testator also has other marshdandain 1. Thoe general words,
* all my marsh-lands in L,” are restricted by the gift to A.
A takes the whole of the farm in tho occupation of B, includ-
ing that portivn of the farin which couwists of marsh-lands
in L .

(i7) The testator (a sailor on ship-board) bequeathed to
his mother bis gold ring, buttons and chest of clothes, and to
Lis friend, A (a shipmate), his red box, clasp-knife and all
things not before bequeathed. The testator’s shareina house
does not paas to A under this bequest.

(¥is) A, by his will, bequeathed to B all his household farni-.

tare, plate, linen, china, books, pittures and all other goods
of whatever kind ; and afterwards bequeathed to B a specifi-
ed part of his property. Under the first bequest, B isentitled
only to such articles of the testator’'s as are of the same
nature with the articles therein enumerated.

Where a clause i8 susceptible of two mean- Section 71,
ings, according to one of Act X of

s of e pomite R o et

and according to the other
of which it can have none, the former shall be
preferred.

85. No part of a will shall be rejected as desti- Section 7
No part rejected, if it tute of meaning if itActX of

can be reasonably con- is possible to put a reason-
strued. able construction upon it.

86. If the rame words occur in different parts Section 73,
X

Interpretation «f words Of the same will, they shall
repeated in diffcrent parts be taken to have been
of will used everywhere in the
tame sense, unless a contrary intention appears,

87. The intention of the testator shall not be Section o,

Teastator's intention to b5¢t aside because it can- ;‘gg"‘

be gg]:ctuhd as far as not take cffect to the
possible _ . full extent, but effect is
to be given to it as far as possible.

Illustration.

The testator by a will mads on his death-bed bequeathed
ell his property to C D for lifc and after hiv decease to a
certain bospitul. The intention of the testator cannot take
effect to its full extent, because the gift to the huspital is void
cader ozc;)lon 118, but it will take cficet so far as regards the
giii o C D,

: . :4+ Act X of
stricted sense where it 1605,

-

B8. Where two clauses or gifts in a will are Section 75,

The last of iwo incon. irreconcileable, so t.hat
ristent clauses prevails. they  cannot possibly
stand together, the last

shall preveil.

Ilvstrations.

(i) The testator by the fimt clause of his will leares his
estate of Ramnagar “to A," and by the lust clause of his will

Ieavesit “to Band not to A I will have it.

(1) If a man at the commencenent of Lis will ¢i i
i gives bi
house t1 A, and ut the close of it directs that his house shul;
be *uld and the proceeds investod for the Inmefic of B, the
Irtte: iy o dtion will prevail T

R}

Act X of
1865.
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8. A will or bequest ot expressive of any Secion 36,

L. . c 1 det Xof
Will or bequest void for definite intention 18 void 1865.

uncertaint ¥ for uncertainty.
Nlustraticn.

If a testator says * I bequeath goods to A, or *“ I bequeath

to A, wrlleave to A all the goods mentioned in the ~che-
dule™ ar.d no Schedu'e is found, or ‘I bequeath ‘ money,’
*wheat,” " uil” " or the like, without saying bow much, this is
coid.

90. The description contained in a will of Bection 7
ty, the subject of ActXof

Worlds  describing  sub- P?OPC!‘ Yy, ] 1865.

Jject refer w propeity au- glft, Shall, unless a 00}1)1'

u\'ering‘ d(‘s\'u'p'.iun at trary intention appeam y

eestatol & d('illh. the “’ill’ be deemed to

refer to and comprise the property enswering

that desc:iption at the death of the testator.

91. Unless a contrary intention appears DY Section 8
Power of appointment the Will, 8 bequest of the ;\cth(

executed by general be- estate of the testator shall

quest. b~ construed to include

any property wkich he may have power to appoint

by will to any object he waay think proper, and

shall operste az an execution of such power;

and a bequest of property described in a gene-

ral manner shall be coustrued to include any

property to which such description may extend,

which he may have power to appoint by will to

any object he may think proper, and shall operate

as an execution of such power.

92. Where property is bequeathed to or for the Section 79,
benefit of certain objects 1tX °f
Implied gift to objects of 8S 8 Bpecified person may
power in default of ap- appoint or for the benefit
puintmeat. of certair objects in such
proportions as & specified person may appoint,
and the will does not provide for the event of ng
appointment being made; if the power given
by the will is not exercised, the property belongs
to all the objects of the power in equal shares.

ITlustration,

A, by his will, bequeaths a fund to his wife, for her life,
and directs that at her death it shall be dirided among his
children in such proportions as she shall appoint. The widow
dies without having made any appointment. The fund
v il be divided equally among the children.

93. Where a bequest is made to the * heirs ™ or Section 80,
“right heirs” or “ rela- i&sc;s} of

Bequest to “ heirs,” ete,, tions *’ or *‘ nearest rela-
of particular person with- i ns” or “ family ”
out qualifying terms. N y or

, “ kindred ” or * nearest of

kin” or * next-of-kin” of a particular person
witkout any qualifving terms, and the class so
designated forms the direct and independent ob-
ject of the bequest, the property bequeathed shall
be distributed as if it had belonged to such per-
son, and he had died intestate in respect of it,
leaving assets for -the payment of his debts in-
dependently of such property.

Illustrations.

(") A leaves his property * to my own nearest re'ations™
The property goes to those who would te entitled to it if A
had died intestate, leaving assets ‘or the payment of his
debts incepeudently of such property, :

31210LD .85
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-® (i)Y A bequeaths 10,000 raupees * to B for his life, and, after
the death of B, to my own right heirs *’. The legacy after B's
death belongs to those who would be en .itled to it if it had
formed part of A's unbequeathed property.

(i17) A leaves his property to B; but if B dies before him,
to B’s next.of-kin; B dics befare A ; the property devolves
as if it had belonged to B, and he had died intestate, leavin
assets for the payment of his debts independently of suc
property.

(iv) A leaves 10,000 rupees * to B for his life, and after his
decease to the heirs of C'. The legacy goes as if it had
bolonged to C, and he hal died intestate, leaving assets for
the payment of his debts independently of the legacy.

94. Wherea bequest is made to the * represent- Section 8L,

; X o
Bequest to “represen. &tives” or ‘legal repre- At Xo

tutives,” eto., of particular gentatives ” or ‘‘ personal
person. representatives ” or
*‘ executors or administrators” of a particular
person, and the class so designated forms the
direct and independent object of the bequest,
the property bequeathed shall be distributed as
if it had belonged to such person and he had died
intestate in respect of it.

Illustration.

A. bequest is made to the *‘ legal representatives ™ of A.
A has died intestate And insolvent. B is his administrator.
B is entitled to receive the legacy, and will apply it in the
first place to the discharge of such part of A’s debts as may
semain unpaid: if there be any surplus, B w.ll pay it to
those persons who at A's death would have been entitled to
receive any property of A’s which might remain after payment
of his debts, or to the representatives of such persons.

95. Where property is bequeathed to any per- Section 82,
use without words 8on, he is_entitled to the f;ésk of
of limitation. . wholeinterest of the testa-
tor therein, unless it appears from the will that

only a restricted interest was intended for him.

- 86. Where property is bequeathed to a person Section 83
° with a bequest in the alter- }gg3.
Bequest in alternative. Dative to another person
orto a class of persons,
then, if a contrary intention does not appear by the
will, the legatee first named shall be entitled to the
legacy if he is alive at the time when it takes
effect ; butit he is then dead, the person or class
of persons named in the second branch of the
alternativeshall take the legacy.

Ilustrationa,

(1) A bequest ismade to A orto B. A survives the testator.
B takes nothing. :

(#3) A bequest is made to A or to B. A dics after the date
of the will, and before the testator. The legacy goes to B.

(1i7) A bequest is madeto A or to B. Aisdead at the date
of the will The legacy goes to B.

('v) Property is bequeathed to A or his heirs. A survives
thetestator. A takesthepruperty absolutaly.

(v) Property is bequcathed to A or his ncarest of kin.
A dics in the lifetime of the testator. Upon the death of the
testator, the bequest to A’s nearvst of Lin takes effect.

(vi) Property is bequeathed to A for life, and after his death
to B or his heirs. A and B survive the testator. B dies

in A's lifetime. Upon A's death the bequest to the heirs of
B tukes effect.

(vir) Prul:erty is bequeathe:d to A for life, and after his death
to B or his heirs. B dies in the testator's lifetime. A survives

ths testator.  Upon A's lacth the beguest tu the beirs of B
takes cffect.
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D7. Wher: property is bequeathed to a person, fe¢ion 84,
Effect of words describ- and words are added 1555:
tna a class widded 1o bequest  which describe a class of
to person. persons but d) not denote
them as direct object of a distinet and independ-
(nt gift, such persoa is entitled to the whole
intercst of the testator therein, uuless a contrary
intention appears by the will.

Illustrations.

1) A bequest j¢ made—

to A and his children,

to A and his children by his present wife,
to A avd his heire,

to A and the heirs of hir body,

to A and the heirs mal> of his body,

‘to A and the heirs female of his body,

to A and his issue,

to A and his family,

to A and his des-endants,

*0 A and his representatizns,

to A und his personal repre entatives,
to A, his executors and administrators.

Tn each of these cages. A takes the whole interest which the
testator hiad in the propernty.

(‘1) A bequest it made to A and his brothers. A and
Ziis brothe » are jointly entitled to the legacy.

(/') A baquest iv made to A for lile and after kis death to
hic jasve, At the death of A the property belauge in equal
:haves to all persons whn then answer the d :scripticn of issue
of A.
98. Where a beguest is made to a class of Section 83,
persons under a general £t X of
Bequest to class of per. description only, no one
toom only. | Eoneral €uenP” ¢ whom the words of
) the description are not
n their ordinary sense applicable shall take the

legacy.
99. Ina will— v

Construction of terms.

(a) the word * children’’ applies only to lineal Section 56
des-endants in the first degree of the person twhose i‘:;.f of
“children’’ are spokon of ; ' )

(b) the word *‘ grandchildren ” applies only to
lineal descendants in the sezond degree of the
person’ whose *‘ grandchildren " are spoken of ;

(c) the words “ nephews " and *‘ nieces ” apply
only to children of brothers or sisters ; -

(d) the words “‘ cousins,” or ~ first cousins,” or
“ cousins-german,” apply only to children of
brothers or of sisters of the father or mother of
the person whose °‘cousins,” or * first cousmns,”
or *‘ cousins-german, ’are spoken of ;

(¢) the words “first cousins once removed ™
apply only to children of cousins-german, or to
cousins-german of a parent of the person whose
* first cousins once removed ** are spoken of ;

(/) the words * second cousins * apply only to
grandchildren of brothers or of sisters of the
grandfather or grandmother of the person whosa
“ second cousins "’ are spakegt of ;

(9) the words “‘issue” and *‘ descendants ™
apply to all lineal descendants whatever of the
person whose ‘issue” or  descendants” are
spokeu of ;

(k) wqrds expressive of collateral relationship
mly alike to relatives of full and of haif blcod ; S
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(1) all words expressive of relationship apply to
a child in the womb who is afterwards born
alive. -

100. In the absence of any intimation to theBection ®

_ contrary in & will, the jgys.

Words expreasing rela- WOrd “child,” the word
tionship denote only legiti- * son,” the word *“ daugh-
mate relatives or failing ¢er* or any word which
such relatives reputed legi- ’ . ..
timate. expresses relationship, 1s

to be understood as de-
noting only a legitimete reletive, or, where there
is no such legitimate relative, a person who has
acquired, at the date of the will, the reputation
of being such relative.
llustrations.

() A having three children, B, C and D, of whom B and
C are legitimate and D is illegit‘nnm. leaves his pioperty to.
be equally divided among ‘' my childien.” The property
belongs to B and C in equal shares, to the exclusion of D.

(#5) A, baving a niece of illegitimate birth, who has acquired
the 1eputation of being his niece, and having no legitimate
riece, bequeaths a sum of money tohis niece. The illegitimate
niece is entitled to the legacy.

(¥34) A, having in his will enumerated his children, and named
a5 one of them B, who is illegitimate, leaves a legacy to “ my
said children . B will take s share in the legacy along with
the legitimate children.

(5v) A leaves a legacy to * the children of B". B is dead
and has left none but illegitimate children. All those who

had at the date of the will acquired the reputation of being the
children of B are objects of the gift.

(v) A bequeaths s legacy te * the children of B”. B never
bad any legitimate child. : C and D had, at the date of the
will, acquired the reputation of being children of B. After
the date of the will and before the of the testator, E
and F were born, and acquired the reputation of being children
of B. Only C and D are objects of the bequest.

(vs) A makes a bequest in favourof his child by a certain
woman, not his wife. B bad acquired at the date of the will
the reputation of being the child of A by the woman designated.
B takes the legacy.

(vis) A makes a bequest in favour of his child to be born of
a woman who never bezomes his wife. - The bequest is void.

(9-ii) A makes a bequest in favour of the child of which a
Pert%l&.womn,notmrﬁod to him, is pregnant. The bequest
s va

101, Where a will purports to make two be- Section

quests to the same person, fscgs.x °t
hRulel '-;Bf constrr:l.ctio; ai!:d a8 ](Jluestion arises whe-
where purpo ther the testator intended
;:::mm bequests to same to make the second be-
quest instead of or in ad-
dition to the first ; if there is nothing in the will
to show what he intended, the following rules shall
have effect in determining the construction to be
put upon the will :— :

(a) If the same specific thing is bequeathed
twice to the same legatee in the same
will or in the will and again in the co- -
dicil, he is entitled to receive that.
specific thing only.

(b)) Where one and the same will or one
and the same codicil purports to make,
in two places, a bequest to the same
person of the same quantity or amount
of anything, he shall be entitled to one
such legucy only.

{(c) Where two legacies of unequal amount
are given to the same person in the
same will, or in the same codicil, the
legatee is entitled to both. :

(d) Where two legacies, whether equal or
unequal in amount, are given to the
sarne legatee, one by a will and the
other by a codicil, or each by
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-~

a dificrent codicil. the legatee is entitled
to both legacies.

Erplaiion.—Tn clauses (@) to (4) of this section,
the wourd - wiil 7 does not include a codicil.

Illuxtrations.

(') A. havinz ten ehares, end no more, in the Imperiat
Bank of India, made Lis will. which contains near its com-
mencement the words 1 bequeath my ten shares in the
Imperial Bank of India 1o B’ After other bequests, the
will concludes with the words ** and I bequeath my ten shares
in the penal Bank of India to B™. B is entitled simply
to receive A's ten shares in the Imperial Bank of India.

(i) A. having one diamond ring, which was given him
by B, bequeaths to Cthe diamond ring which was given by
B. A afterwerds nade a codicil to his will, and thereby, after
giving vther lezacies. he bequeathed to C the diamond ring
which was given him by Bl C can claim nothing except the
diamend riny which was given to A by B.

(717y A, by his will, bequeaths to B the sum of 5.000 rupees
and afterwards in the sanme will repeats the bequest in the
same words. B is entitled to cne legacy of 5,000 rupees
only.

(‘v) A, by bis will, bequeaths to B the sum of 5.000 rupeez
and afterwards in the same will begocaths to B the sum of
6,000 rupees. B is entitled to receive 11,000 rupees.

(v) A, br his will, bequeaths to B 5,000 rupees and by a
codicil to the will he bequeaths to him 5,000 rupecs. B is
entitled to receive 10.000 rupees.

(vi) A, by one codicil to his will, bequeaths to B 5,000 rapees
and by anotber codicil bequcaths to him 6,000 rupees. Bis
entitled to receive 11,000 rupees.

(v13) A, by his will, bequeaths * 500 rupees to B because she
was my nurse,” and in another part of the will bequeaths 500
rupees to B * because she went 10 England with my children.’
B is entitled to reccive 1,000 rupees.

(v7i) A. by his will, bequeaths to B the sum of 5,000 rupees
and also, in another part of the will, an annuity of 400 rupees. '
B is entitled to both legacies.

(ix) A, by his will, bequeaths to B the sum of 5,000 rupees
and also bequeaths to him the som of 5,000 rupees if he shall
attain the age of 18. B is entitled absolutely to one sum of
5,000 rupees, and takes a contingent interest in another sum
of 5,000 rupees.

102. A residuary legatee mayv be constituted by Section s8,
any words that show an fc‘ X of
Constitution of residuary jntention on the part cf 865

logatee. the testator that the per-
son designated shall tatke the surplus or residue of

his property.
Illestrations.

(") A makes her will, consisting of several testamentary
papers, in one of which are contained the following words :—
¢ I think there will be something left, after all innen.l ex.

nses, etc., to give to B, now at school, towards eqnip?’ 4

im to any prolession he may hereafter be appointed to *. B
is oonstituted residuary legatee.

(') A makes his will, with the following passage at the end
of it :—" I believe there will be found sufficient in my banker’s
hands to defray and discharge my debts, which I hereby desire
B to do, and keep the residue for her own use and pleasure *,
B is constituied the residuary legatee.

(i17) A bequcaths all his property to B, except certain stocks
and funds, which he bequeaths to C. B is the residuary lezatee.

103. Under a residuary bequest, the legetee is Section 90,

entitled to all property 4t X ol

Property to which resi- 18865,

duary. legatee entitlod. belonging to the testator
. at the time of his death,
of which he has not made auy other testamentary

disposition which is capable of taking effect.

Illustration,

A by his will ueaths certain legncies, of whi i
void under sectioﬁla, and mothugl:p;: by :.h?:!l;:&e 3
the legatee. He bequeaths the residue of his property to B
After the date of his will A hases a zamindari, which
belongs to him at the time of his death. B is entitkd 10 the
two legacies and the zamindari as part of tho residus.
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104. If a Iegacy is given in gereral terms, f\?)?o?"
without  speciiying thegg;;
time when it is to be paid,

the legatee hasa vest2d in-

terest in it from the day of the death of the tes-

tator, and, if he dies without having received it,

it shall pass fo his represeatatives.

105. (I) If the legatee docs not sarvive theSection 9,
In v testator, the legacy cannot l‘:&:\“
kp:_.,_'h“ cuse legacy  ¢a)ce effect, but shall lapse
‘and form part of the resi-
due of the testator’s property, unless it appears by
the will that the testator intended that it should go
to some other person. .

Timo of vesting
hvacy ii gencral terms.

(2) In order to entitle the representatives of the
legatee to receive the legacy, it must be proved
that he survived the testator.

Illustrations.

(s) The testator bequeaths to B ** 500 rupees which B owes
me . B dies before the teatator; the lcgacy lapses.

(50) A bequestis made to A anrd his chil.tren. A dies before
the testator, or happens to be dead when the wiil is made.
The legacy to A and his children lapecs.

(17§) A legacy is jiven to A, and, in case of hiy dying
before the testator, to B. A dies before the testator. The
Jegacy goes to B.

(sr) A sum of money is bequoathed to A for life, and after
Kis death to B. A dies ia the lifetince of the testator; B
. survives the testator. The bequest to B takes eflect.

(v) Asum of money is bequeathed to A on his completing his
eighteenth year, and in1 case he should die before he completes
bis eighteentn year, to B. A completes his eighteeuth year,
and diesin tho lifotime of the testator. Thelegacyto Alagses,
and the beqnest to B does not taks effect.

(vi) The testator and the legates perished in the same ship-
wreck.  There is no evidence to show which died first. Tho

Jegacy lapies,

106. If a legacy is given to two persons jointly, icr.;h{m ?3.
3 ct J
Legacy does vot lapse 8Dd one  of them dies jg.- v
lief one ofmtnn hj:‘ﬁnt before the testator, the
gotees  die o
testator. vr® other legatee takes the
whole.

Illustration.
The lognevis simply to Aand B. A di>s before the testator.
B takes the logacy.
107. If a legacy is given to legatees in words Section 94,

: Act X of
Efiect of words which show that 1:he“m_a

sbowing testator's testator intended to give
intention to give ‘dis- them distinct shares of 1it,
tinct snares. . then, i any legatee dies
before the testator, so much of the legacy as was
intended for him shall fall into the residue of the
testator’s property.
JTUxstration.

A sum of money is bequeathed to A, Band C, to be equally

divided among them. A dies before the testator. B and C

ol only take suv much as thoy would hiave had if A bad sur-
vived the testator.
108. Where a share which lapses is a part of ieczi:_m ‘)‘-
3 et \
When lapsed share (D€ general residue be-j .-
goes as undisposed of. qucathed by the will,
that share shall go as

andisposad of.
[lastration.

The testator be;jueaths tho residuc of his estato to A, B and
C, to be oqually divided betweon thom, A dies befure the
toitator. His oae-third of the midua ;o83 as undisposed i,
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. P
142, Where a hequest ha: been made to any  fction u8,

. . Act X of
: child  or  other lineal g3
Whon  Leguest to 1o “ PR .
testaiom e el o descensant  of the  testa-
Finead d~ndent daes tor, and the ]ogatee dies

ant D on his desth

o te:latoi’s Nictune,

inthe lictime of the testa-
tor, but any lineal des-
cendant of lis survive: the testator, the bequest
shall cot lapse, but shail take effect as if the
death of the lezatee had heppened immediately
aftar the death of the testator, unless a contrary
intention appears by the will.

Illus!ration,

A makes hiz will. by which ke tequeaths a sum of nioney to
Lis son, B, for Liis own absolute use and tenefit. B dies Lelore
A, leavine ason, C, who survives A, and Laring made his will
wherel:y he Legueaths all his property to his widow, D. The
money goes to D,

110. Where a bequest is made to one person Section 97,
ot s A for ior the benefit of another, Act X ¢f
Benctit of 1 does not the legacy does not lapse
lapse by A's desth by the death, in the
testator’s lifetime, of the
person to whom the bequest
is made.

121, Where a bequest is made simply to aEcction 3%
described class of pe:- Act X of

Surviveship in enm N 47 1668,
of bequist to deeerited EODS, the thlng bequeath-

class. ed shall go only to such

as arc alive at the
testator’s death, .

Erception.—If property is bequeathed to a class
of persons described as standing in a particular
degree of kindred to a specified individual, but
their possessicn of it is deferred until a time later
than the death of the testator by reason of a prior
bequest or otherwise, the property shall at tha‘
time go to such of them as are then alive, and
to the representatives of any of them who have
died since the death of the testator.

Tlustrations,

(f) A tequeaths 1,000 rupees to “ the children of B ”* with.
out saving when it is to be distributed among them. B had
died previous to the date of the will, leaving three children,
C,Dand E. E died after the date of the will, but tefore the
death of A. Cand Dsurvive A.  The legacy will telong to C
and D, to thie exclusion of the representatives of E.

(17) A lcase for years of a house was bequeathed to A for
bis life, and after hiz decease to the children of B. At tke
death of the testator, B had two children living, C and D, and
he never had any other child. Afterwards, during the lifetime
of A, C died, leaving E. his executor. D hassurvived A. D
and E are jointly entitled to 80 much of the lease-hold term as
remains unexpired.

(iii) Asum of money was bequeathed to A for her tife, and
after ker decensc, to che childven of B. At the death of the
testator, B had two children living, C and D, and, after that
event, two children, Eand F, were bornto B.  Cand Edied in
the lifetime of A, C baving made a will, E baving made no
will. A badied, leaving D and Fsurviving er. The legacy
is to Le divided into four equal parts, one of which is to Le

paid to the executor of C, one to D, one to the administrat
of E and one to F, rwtor

("v) A Lequeat.s one-third of his lands to B for his life. and
after his decense to the risters of B. At the death of the
tes ator. b2 had two sisters living, C and D, and after that
evext avodlior tioter E was tomn,  C died during the life of B,
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D an'l E have survived B. One-third of A's lands belony to
D, E and the 1eprs.ntatives of C, in equal shares.

(v) A bequeaths 1,000 rupers to B for life and after hie
Ceath equaly among the chitdren of C. Up to the death of
B, Chad not had any child. The Lequest a’ter the dcath of
B is voil.

(v ) A bequeaths 1,000 rupees to * all the childrenborn or
o be born "’ of B to be divided among them at the death of C.
At the death of the testator, B has two children living,
Dand E. After the death of the testator, but in the lifetime
of C, two other children, F and G, are born to B. After the
death of C, another child is born to B. The legacy belongs to
D, E, F and G, to the exclusion of the after-born child of B.

(v 1) A bequesths afund to the children ef B, te bedivided
among them when the eldest shall attain majority. At the
testator’s death, B had one child living, named C. He after-
wards bad two other children, named D and E. E died, but
C and D were living when C attained majority. The fund
belongs to C, D and the representatives of E, to the exclu-
sion of any child who may be born te B after C's attaining

majority.

CHAPTER VII.
Or voip BEQUESTS.

112. Where a bequest is made to a person by goet.io-o‘%,
. e t
Beqnest to person by a paytlcu]z}r descnptlop, 18‘:85.x
particular description, who and there is no person in
Js not in existenee at existence at the testator’s

testator's death, death who answers the
description, the bequest is void.

Ezception—If property is bequeathed to a
person described as standing in a patticular degree
of Lindred to a specified individual, but his
possession of it is deferred until a time later than
the death of the testator, by reason of a prior
bequest or otherwise ; and if a person answering
the description is alive at the death of the testatar,
or comes into existence between that event
and such later time, the property shall, at such
later time, go to that persom, or, if he is dead,
to his yepresentatives. )

R Ilusirations.

() A beqneaths 1,000 rupees to the eldest son of B. At the
death of the testator, B has no son. The bequest is void.

(i:) A bequeaths 1,000 rupees to B for life, and after hja
death to the eldest son of C. At the death of the testator,
Chad no son. Afterwards, duiing the life of B, a son is born
to C. Upon B's death the legacy goes to C's son.

(ii5) A beqaeaths 1,000 rupees to B for life, and after his
death to the eldestsonof C. At the death of the testator, C
had noson. Afterwards, during the life of B, a son, named
D, is born to C. D dies, then B dies. Thelegacy goes to the
tepresentative of Dy

(iv) A bequeaths his estate of Green Acre to B for life,
and at his decease, to the eldest son of C. Up to the death of
B, C has had noson. The bequest to C's eldest son s void.

(v) A bequeaths 1,000 rupees to the eldest son of C, to be
peid to him after the death of B. At the death of the testator
C bas no son, but a son is afterwards born to him during the
Jife of B and isaliveat B's death. C's son is entitled to the

1,000 rupees. .

113. Where a bequest is made to a person not Section 100,
in existence at the time of At X of

t to person not 1863,
inB:gi‘:::-nce nf. testator's the testator’s death, sub-

death, subject to prior ject to & prior bequest
bequest. contained in the will, the
later bequest shall be void, unless it comprises the
whole of the remaining intercst of the testator

in the thing bequeathed.
Jllustrations.

() Property is bequeathed to A for his life, and after his
den?.h to m-y eldest son for lifo and after the death of the
Jatter to his eldest son. At the time of the testator’s duthl,
A has no son. Here the bequest to A’s eldest non is a bequest
to a person not in existence at the testator's death. It ie
sot-a bequest of the whole intercat that remains to the tests-
tet. The bequest to A's cldest son for his life is void.
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(i1} A fund is bequeathed to A for his lifo, and after his
death to his daughters. A survives the testator. A has
daughters some of whom were not in existence nt the tes:a-
tor's death. Th~ bequest to A's daughters comprises the
wholo intercst that remains to the testator in the thing be-
queathed. The bequest to A's daughters is valid.

(1) A fund is bequeathed to A for his life,and after his
death to his daughters, with a direction that, if eny of them
marries under the age of eighteen. hor portion shall be settled
80 that it may belong to herself for life and may be divisible
among her children after her death. A has no daughters
living at the time of the testator's death, but has deughters
bormn afterwards who survive him. Here the direction for a
settlement has the efiect in the caso of each daughter who
marries under cightecn of substituting for the absniute be-
quest to her a bequest to her merely for her life ; that is to say,
a bequest to a person not in existence at the time oi the
testator's death of something which is less than the whole
interest that remains to the testator in the thing bequeathed.
The direction to settle the fund is void.

(1v) A bequeaths a sum of money to B for life, and directs
that upon the death of B the fund shall be settled apon his
daughters, o that the portion of each daughter may belong to
herself for lifc, and may be divided among her children after
her death. B has no daughter living at the time of the test-

ator’s death. In this case the only Lequest to the daughters
of B is contained in the direction to settle the fund, and this
direction amounts to a bequest to persons not yet born, of a
life-interest in the fund, that is to say, of something which is
leas than the whole interest that remains to the testator in the

thing bequeathed. The direction to settle the fund upon the
daughters of B is void.

114. No bequest is valid whereby the vesting Section 101,
of the thing bequeathed ‘A:;\.\x of
may be delayed beyond

the lifetime of one or more persons living at. the
testator’s death and the minority of some person

who shall be in existence at the expiration of that

period, and to whom, if he attains full age, the

thing bequeathed is to belong.

Ruie against perpetuity.

Jllusirations.

(s) A fund is bequeathed to A for his life and after his
death to B for his life ; and after B's death to such of the
sons of B as shall first attain the age of 25. A and B survive
the testator. Here the son of B who ahall first attain the
age of 25 may be a son born after the death of the testator ;
such son may not attain 25 until more than 18 years have
elapsed from the death of the longer liver of A and B; and
the vesting of the fund may thus be delaved beyond the
lifetime of A and B and the minority of the sons of B. Tho
bequest after B's death is void.

(+7) A fund is bequeathed to A for his life, and after his
death to B for his life, and after B's death to such of B’s sons
as shall first attain the age of 25. Bdies in the lifetime of
the testator, leaving one or more sons. In this case the sons
of B are persons living at the time of the testator’s decnase,
and the time when either of them will attain 25 nocessarily
falls within his own lifetime. The bequest is valid.

(v7) A fund is bequeathed to A for his lif i
death to B for his life. with a direction that :;t::nd B.':t;:::llll
it shall be divided amongst scch of B's children as shail at ain
the age of 18, but that, if no child of B shall sttain that age,
the fund shall go to C. Here the time for the divition of :he’
fund must arTive at the latest at the expiration of 18 years

from the deathof B, a peison living at the testator’
All the bequests are valid. 1ng e Lestator's decnere.

(sv) A fund is bequeathed to trustees for t
the testator's daughters, with a direction that, i:w nn':‘:: ‘ti:le:lf
marry under age. her sharo of the fund shall be settled so as
to devolve after her death upon such of ber children as shall
attain the ageof 18. Any daughter of the testator to whom
the direction applies must be in existence at his decease. and
any portion of the fund which may eventually be -ettl;.-d as

directed must veat not later than 18 vears fro, \
tboi ignugmcn whose share it was. All these [‘:o?u::u:::
vahd. ’

115. If a bequest is made to a class of per- Section 102,

Bequest to a class some sons with regurd to some Act X of

of whom may come under of whom it is inoperat.ive

i‘;l:.. in sections 113 aad }:fy ::::?n ngtl;e pro\-j'iom
on 118 ar sectin

114, such bequest sball be wholly void. °
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Ilustrations.

j9) A fund is bequeathei to A for life, and after his death
to'all his child:en who shall attain the age of 25. A survives
the testator, and has some children living at the testator’s
dent_h, Eoch childof A's living at the testator’s death must
attain the age ui 25 (it at all) within the limits allowed for a
bequest. But A may have children after the testator's
decease, some uf whom may not attain the age of 25 until more
than 18 y.ais uave elapsed after the decesse of A. The
hon"ueot to A’s children, therefore, is inoperative as to any
child boin arter the testator's death ; and, as it is given to all

his chi.dien as » ciass it is not good as to any division of that
class, but is wholly void.

(¢4) A tunu 1 l.ozuulhod to A for his life, and after his
death to 13, C, LU and all other children of A who shall attain
the age of 26. B, C, D are children of A living at the testa-
tor's decease. In all other respects the case is the same as
that supposed in Jllustration (i). The mention of B, C, and
D by namo does not prevent the bequest from being regarded
88 & bequest to a class, and the bequest is wholly vois.

116. Where a bequest is void by reason of any Section 103,
of the provisions of section Act X of
Bequest to take emect on 1}3, section 114, or sec-
failure of bequest void tion 115, any bequest con-
i‘;‘g" section 113, 114 or tgined in the eame will,
- and intended to take

effect after or upon failure of such prior bequest,’
is also vold.

Illustrationas.

* (s) A fund is beyuewthed to A for his life, and after his
death w such of his sons as shall first attain the age of 25,
for Lis life, and after the decease of such son to B. A and B
sutvive the testator. The bequest to B is intended to take
effect atiar wne bequest to such of the sons of A as shall first
attain the age of 25, which bequest is void under section 114.
The bequest to B i» void.

(/7) A fund is bequeathed to A for his life, and after his death
to such of Lis sona as shall first attain the age of 25, and, if no
son ot A shall attain that age, to B. A and B survive the tes-
tator. The bequest to Bisintended to takeeflect upon failure
of the Leijuest to such of A’s sons as shall first attain the age of
25, which bequest is void under section 114. The bequest to
B is vaid.

117. A rection to accumulate the income 80011;00}04.

L arising from any property Act
(olBect ot direction fof  chall be void ; and the pro- 1605.
' perty ehall be disposed

of us if no accumulation had been directed.

Ezception.—Where the property is immoveable,
or where accumulation is directed to be made
from the death of the testator, the direction shall
be valid in respect only of the income arising
from the property within one year next following
the tcstator's death: and at the end of the year
such property and income shall be disposed of
respectively, as if the period during which the
accumulation has been directed to be made had
elapsed.

Hluatrations.

(¢) The will directs that the sum of 10,000 rupees shall be
invested in Government securitiex, and the income accumu-
lated for 20 years, and that the principal, together with the
accumulations, shall then be divided beiween A, B and C. A,
B and C are entitled to receive the sum of 10,000 rupees at
the end of a year from the testator's death.

(i') The will directs that 10,000 rupees shall be invested,
and the income accumulated until A shall marry, and aball
then be paid to him. A is entitled to receive 10,000 rupees at
the end of a year from the testator's death.

(1) The will directs that the rents of the farm of Sultanpur
sball be accumulated tor ten years, and that the accumulatjon
shall be then paid to the eldest son of A. At thedeath of the
testator, A has an eldest son living, named B. B will receive,
at the end of one year from the testator's death, {he rents which
bave accrued during the year, together with any interest which
may bave been made by investing them.

14
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() The v.lidirecte 1%t tke rentsof the farm of < u tanpur
shail Le accunaalated fer en yvears, and that the accumu.
lation shall then be paid to the eldest son of A. At the death
of the testator, A has no son. The bequest is v i,

(v A bequeaths 8 sum cf moncey to B, to be paid t» bin
when he shall attiin the age of 18, and direets the interest t) be
accumulnted till e shall ariive at that age. At A'sde th the
legacy becomes vested in B; nnd so much of t i in e e« as is
not requircd for his maintensnceand education is accumu ated,
not Ly reason of the directicn contained in the will, but in
centequencec! B's minority.

118. No man having a nephew or niece or any Section 105,
nearer relative sball bave i::sx of

Bt"lple.‘t to r(-ligiuus or po“-er to bequeath any
charitable v cr. property to religicus or
charitabie uces, except by a will executed nof Jese.
then  twelve monthe before his death, ard
deprosited within six months from ite execution in
gozae place provided by law for the safe custody
of the wills of iiving persons.

lustrations.

A baving a nephew makes a bequest by & will not executed
and deposited as required—

for the relief of poor people ;

for the maintenance of sick scldliers;

for the erection or support of a hospital ;

for the education and preferment of orphans ;

for the support of scholars ;

for the erection or support of a school ;

for the building and repairs of a bridge ;

for the making of roads ;

for the erection or support of a clmn:b?

for the repaira of a church ;

for the benefit of ministers of religion ;

for the formation or support of a public garden ;
All theee bequests are void. -

CHAPTER VIIL
Or THE VESTING OF Lrgacies.

119. Where by the terms of a bequest the Section 106,
l3)-“.- of vesting of legacy ]eg‘t::] is not entitled to Act X cf

when payment or posses- immediate possession

sion postponed. the thing bequeatbed, Oaf
right to receive it at, the proper time shall, unless a
contrary intention appears by the will, become
vested in the lrgatee on the testator’s death, and
shall pass {0 the legatee’s representetives if he dies
before that titne and without having received the
legacy, and in such cvses the legacy is from the
testator’s death 1id to be vested in interest. -

Explanatien.—-An intertinn that a Je
any persca shall not become vested in inggt tu‘;
hiru is not to be inferred werely irom a provision
whereby the payment or pussession ot the thing
bequeatlid ie postponed, or whereby & prior in-
terest, therein iz bequeathed to some other Fer<on
or whetehy the income arising from the fund be:
queatbed is directed to be accumulated until the
time of psyment arrives, or from a provieion that,

if & particular event shall happen. the legacy shall
go over to another person.

Y

Tlwetra:ion,,

{) A lejaentlu to B 100 rupees, to he pai i
death of . €m A's desth the acy m:uh?u":dmi:
interest in R, nnd if he Cins Lefore ¢, his reproeantati
entitiad to tae logacy. o are

(i) A Tecveaths to B 10C rupees, to lie.pnid t~ him upua b

bis attaining ‘be agn of 18, .
vestad in ittt rrat jn B, 0a A’s death the lezacy beonmes
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(¢97) A fund is bequeathed to A for life, and after his death

to B. On the testator's death the legacy to B becomes vested
in interest in B.

(sv) A fund is bequeathed to A until B attains the age of 18

and then to B. The legacy to B is vested in interest.from the
testator’s death.

(v) A bequeaths the whole of his property to B upon trust
to pay csrtain dehts out of the income, and then to make over
the fund to C. At A's death the gift to C becomes vested in
interest in him.

(v/) A fund is bequeathed to A,Band C in equal shares to
be paid Lo them on their attaining the age of 18, respectively,
with a proviso that, if all of them die under the sge of 18, the
legacy shalldevolve upon D. On the death of the testator, the
shares 1 ested in interest in A, B and C, subject to be divested
in case A, R and C shall all die under 18, and, upon the desth
of any of them (except the last survivor) under the age of
18, his vested interest passes, so subject, to his representatives.

120. (I) Alegacy bequeathed in case a specified Section 107,
Date of vesting when Uncertain event shall hap- fs":&xd
legacy  contn eat upon pen does not vest until
specified uncertain event. that event happens.

(2) A legacy bequeathed in case a specified un-.
certain event shall not happen does not vest pntil
the happening of that:avent becomea: impoasible.

- (3) In either case, until the condition has been
fulfilled, the interest of the legatee is- called con-
tingent. :

Ezxception.—Where a fund is bequeathed to any

person upon his attaining a particular age, and the

N will also gives g.)nlnm absolutely the income to
arise from the fund before he reaches that age, or
directs the income, or so much of it as may be

necessary, to beapplied for his benefit, the bequest
of the fund is not contingent.

Jlustrations.

(s) A legacy is bequeathed to D in case A, B and C shall all
die under tho age of '18. D has a contingent interest in the

¢  legacy until A, B and C all die under 18, or one of them attains
tha: age.

(i©) A sum of money is bequeathed to A * in case he shall
attain the age of 18, or * when he shall a tain the age of 18,
A’'s inturest in the legacy is contingent until the condition is
fulfilled by his a!taining that age.

(3 ) An estate is bequeathed to A for life, and after his death
to B if 13 shall then be living ; but if B shall not be then living
to C. A, B and C survive the testator. B and C each take a
contingunt intorest in the estate until the event which is to
vest it in one or in the other has happened.

(sv) Anestate is boqueathed asin the case last supposed. B
dies in the lifetime of A and C. Upon the death of B, Elequimn

a vested right to obtain possession of the estate upon A's
death.

(v) A legacy is bequeathed to A when she shall attain the
age of 18, or shall murry under that age with the consent of B,
with s proviso that, if she neither attains 18 nor marries
under that age with B's consent, the legacy shall go to C. A
and C cach take s contingent interest in the legacy. A attains
the ag» of 18. A becomes absolutely entitled to the legacy
although she may have married under 18 without the consent
of B.

(+v) An estate is boqueathed to A until he shall marry and
after that event to B. B's interest in the bequest is contingent
until the condition is fulfilled by A's marrying.

(vsi) An estats is bequeathed to A until he shall take advan-
tage of any law for the relief of insolvent debtors, and after

that eventto B. B'sinterest in the bequest is contingent until
A takes advantage of such a law.

(vi V) An estate is boqueathed to A if he shall pay 500 rupees
40 B. A's interest in the bequest is contingent until he has
paid 500 rupees to B.

(iz) A leaves his farm of Sultanpur Khurd to B, if B shall
convey his own farm of Sultanpur Buzurg to C. B's interest
jo the b?'quut i2 contingent until he bas conveyed the latter
farm to C,
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(z) A fund is bequeathed to A if B shall not marry C within
five yeare after the testator's death. A'sinterest in the legacy
is contingent until the condition is fulfiled by the expir-
ation of the five vears without B’s having married C, or by the
occurrence within that period of an event which makes the
fulfilment of the condition impossible.

(z) A fund is bequeathed to A if B shall not make any pro-
wision fur Lim by will. The legacy is contingent until B’'s
death.

(zi7) A bequeaths to B 500 rupeesa year upon his attaining
theageof1S. and directs that the interest, or a competent
part there.f, shall be applied for his benefit until he reaches
that age. The legacy is vested.

(zii') A bequeaths to B 500 rupees when he shall attain the
age of 18, and directs that a certain sum, out of another fund,

shall be applied for his raintenance until he arrives at that
age. The legacy is contingent.

121. Where a bequest is made only to such Section 108,
members of a clazs as shall fsc:sx of

Vesting of intemtbein have attainedaparticular
bequest to such members
ofqn clase as shall have age, & person who has not

attained perticular age. attained that age cannot
have a vested interest in
the legacy.
Tiluatration.

A fund i< beaquecthed to such of the children of A a= shall
cttnin the 2ce of 1S, with a direction that, while any child of
A slall be under the aze f 18, the income of the share, to
which it miaV be presumesl he wiil be eventually entitled, shall
be appiied I 1 his maintenunce and education.  No child of A
who ie under the aze o° 15 has a vestecl interest in the beguest.

CHAPTER IX.

Or OxEerors BEQUESTS.

122. Where a bequest imposes an obligation on Section 109,

the legatee, he can take 3°,X °f
. . 1863.

nothing by it unless he
accepts it fully.

IMuetration.

A, having shares in (X), a prosperous joint stock company,

and also ehares in (Y), a joint stock company in difficulties, in

respect of which shares heavy calls are expected to be made,

bequeaths to B all his abares in joint stock companies; B

refuses to accept the shares in (Y). He forfeits theshares in
{X).

123. Where a will contains two separate and Bection 110,
independent bequests tol‘::s'.x"‘
One of two separate the same person, the

d independent  be- . .
;:uuton:e person may legatee is at liberty' to

Do accepted, and other accept one of them and
refused. refuse the other, although

the former may be bene-
ficial and the latter onerous.

Illustration.

A, having a lease for a term of years of a house at a rent
which he and his representatives are bound to pay during the
term, and which is higher than the house can be let for,
bequeaths to B the lease and a sum of money. B refuses to

socept the lease. He will not by this refusal forfeit the
money. ‘

Oner-us bequesta.

CHAPTER X.
OF CoxTINGENT BEQUESTS.

124, Where a legacy is given if a specified 0n- Soction 111,
certain event shall happen Act X: of

Bequest contingent upon . . . 1865.
specified uncertain event, and no time is mentioned

po time being mentioned in the will for the occur-
for its occurrence. rence of that event, the

legacy cannot take effect,
unless such event happens before the period when

the fund bequeathed is payable or distributable,
M2]10LD 47
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Illustrations.

(i) Alegacyis bequeathed to A, and, in case of his deah, to
Bﬂ If A survives the testator, the legacy to B does not take
eflect.

(4)) A legacy is bequeathed to A, and, in case of his death
without children, to B. If A survives the testator or dies in
hti!l lifetime leaving a ohild, the legacy to B does not take
eflect.

(355) A legacy is bequeathed to A when and!if he attains the
ngo of 18, and, in case of his death, to B. A attains the age
of 18. The legacy to B does not take effect. :

(19) A legacy is bequeathed to A forlife, and, after his death,
to B, and, * in case of B’s death without children,” to C. The
wirds “‘in case of B's death without children ™ are to be
understood as meaning in case B dies without children during
the lifetime of A.

(v) A legacy is bequeathed to A for life, and, after his death
to B, and, * in case of B'a death,” to C. The words ** in case
of B’s death ™ are to be considered as meaning * in case B
dies in the lifetime of A"

125. Where a bequest is made to such of certain Section 112}

- Act X of
Bequest to such of Pemons as shall be surviv- 1865,

certain persons as aball IDE 8t some period, but
be surviving at some-period the exact period is not
not specified. specified, the legacy shall
go to such of them as are alive at the time of pay-
ment or distribution, unless a contrary intention
appears by the will.

Ilustrations.

(¢) Property is bequeathed to A and B to be equally divided
between them, or to the survivor of them. If both A and B
survive the testator, the legacy is equally divided between
them. If A dies before the testator, and B survives the testa-
tor, it goes to B.

(¢t) Property is h«{:ﬂthed to A for life, and, after his
death, to B and C, to be equally divided between them, or to
the survivor of them. B dies during the life of A ; C survives
A. At A's death the legacy goes to C.

(115) Property is bequeathed to A for life, and after his
death to B and C, or the survivor, with a direction that, if B
should not survive the testator, his children are to stand in his *. v
place.  C dies during the life of the testator ; B survives the
testatoy, but dies in the lifetime of A. The legacy goes to the
representative of B.

(1v) Property is bequeathed to A for life, and, after his
death, to B and C, with a direction that, in case either of
them dies in the lifetime of A, the whole ahall go to the sur-
vivor. B dies in the lifetime of A. Afterwards C dies in
the lifetime of A. The legacy goes to the representative of C.

CHAPTER XI.

Or ConprTIONAL BEQUESTS.

126. A bequest upon an impossible condition is Section 113,
Bequest upon impos- void. Act X of
sible condition. * 1885,

Hlustrations. ‘

(/) An estate is bequeathed to A on condition that he shall
walk 100 miles in an hour. The bequest is void.

(7) A bequeaths 500 rupees to B on condition that he shall
marry A's daughter. A's daughter was dead at the date of
the will The bequest is void.

127. Abequestupona condition, the fulfiiment g o;on 114,

. of which would .be con- Act X of
(est upon illegal or  ¢rary toJaw or to morali- 1865,
ty, is void.

IlUvatrations.
() A bequeaths 500 rupees to B on condition that}he {shall
murder C.  The bequest 1s void.
(%) A bequeaths £,000 rupees to his niece if ske will desert
her busband. The bequest is void.
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128. Where a will impoces a condition to besec“;l 118,
Fulfilment of condj. fulfilled before the legatee fscgs.

ticn precedent to vest-  can take a  vested interest

jog of legacy. in tke thing bequeathed,

the condition shall be considered to have been

fulflled if it kas been substastially complied with.

Tluétrations.

1) A Jecacy is bequeathed to A ¢n condition that he shall
marry with the consent of B, €, D and E. A marries with the
=written consent of B. Cis present at the marriage. D sends a
yresent to A previous to the marriage.  E has been personelly
informed by A of his intentions, and hes made no objection.
A bar fulfilled the condition.

(i1) A legacy is bequeathed to A ¢ condition that he shell
marry with the consent of B, Cand D. D dies. A marries with
the conrent of B and C. A hae fulfll~d the condition.

(iii) A legocy is bequeathed to A ¢n condition that he sheil
merry with the consent of B. C and D. A marnes in the
litetime of B, C and D, with the ccnsent of B end C only.
A hae nat fultilled the condition.

{ir) Alegacy is bequeathed to A cn condition that he shel
warry with the consent of B, Cand D. A obtaine the uncondi-
tional assent of B, C and D to his ma:riage with E.  After-
wards B. C and D ecapricionsly retract their consent. A
marries E. A has fulfilled the condition.

(t) A legacy is bequeathed to A cn cnndition that he shell .
riarry with the consent of B, Cand D. 3 marries without the
consent of B, C and D, but obtains ther- consent after the
merriage. A has not fulfilled the eondition.

(ri) A makes his will whereby he bequezthe a sum of mone
to B if B shall marry with the consent of A’s executors. Ig
marries during the lifetime of A, end A efterwards expresses
his approbaticn of the marriage. A dies. The bequest to B
caker effect.

(ri7) A legacy is bequeathed to A if he executes a certain
document within a time specifed in ¢the will The document
is executed by A within a reaecnable time, but not within the
time s) ecified in the will. A hae not performed the condition,
and is not entitled to receive the legecy.

128. Where thereisa beguest to one person Section 116,
Bequest to A ard on 80d & beguest of the same fec:&xd

failure of prior begneet thing to enother, if the s

to B. prior bequest shall fail,

the second bequest shall take e5ect upon the failure

of the prior bequest although the failure may

not have occurred in the manver contemplated

by the testator.

Illustrations.

1]

() A bequecthe a sum of money to his own children
gurviving him, and, if they all die under 18, to B. A dies
withont baving ever had a child. The bequest to B takes
effect.

(: A bequeaths a sum of money to B, on condition that he
sha!: cxecute a certain document within three monthe after A’s
dea:h, and, if he should neglect to dc =0, to C. B dies in the
testator's lifetime. The bequest to C takes effect.

130. Where the will shows an irtention thatiﬁb}m‘}l’:
cccon ! bequest the second bequest shall =
r.o:“tlr\ntngncﬁcg cn take effect onle;]' in  the >
failure of tirst. event of the first bequest
failing in a particular manner. the second bequest
shall rot take effect, unless the prior bequest fails
in that particular manner.

INustration.

A makes a bequest to bis wife, but in case she should die in
his lifetime, bequeathe to B thet which'he had bequeathed to
ter. A and his wife perish together, under circumstances
wkich n:ake it impossible to prove that she died before him,
the bequest to B doee not take eflect.
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" 131. (7) A bequest may be made to any per- Section 118,

. eus Act Xof
son with the condition 1865,

Bequest over, condi. Superadded that,in casea
tional upon happening or specified uncertain event
not | hr:ﬂl;e:zgtof specified ghall happen, the thing

' bequeathed shall go to -

another person, or that
in case a specified uncertain event shall not happen,
the thing bequeathed shall go over to another
person.

(%) In each case the ulterior bequest is subject
to the rules contained in sections 120, 121, 122,
123, 124, 125, 126, 127,129 and 130.

dllustrations.

(V) A sum of money is bequeathed to A, to be paid to himx
at the age of 18, and if he shall die before he attains that age,
to B. A takes a vested interest in the legacy, subject to be
divested and to go to B in case A dies under 18.

(15) An estate is bequeathedto A with a proviso that if A
shall dispute the competency of the testator to make a will, the
estate shall go to B. A disputes the competency of the tes-
tator to make a will. The estate goes to B.

(i11) A sum of money is bequeathed to A for life, and, after
his death, to B; but if B shall then be dead, leaving a son,
such son is to stand in the place of B. B takes a vested
interest in the legacy, subject to be divested if he dies leaving
a son in A’s lifetime.

(iv) A sum of money is bequeathed to A and B, and if
either should die during the life of C. then to the survivor
living at the death of C. A and B die before C. The gift over
cannot take effect, but the representative of A takes one-half
of the money, and the representative of B takes the other half.

(v) A bequeaths to B the interest of a fund for life, and
directs the fund to be divided at her death equally among her
three children, or such of them asshall be living at her death.
All the children of B die in B’s lifetime. The bequest over
cannot take effect, but the interests of the children pass to
their representatives. ’
132. An ulterior bequest of the kind contem- Section 119,

plated by section 131 can- ?:;3 of

Condition must be strict- th
lfilled. not ta!:e eﬁ.ect, un]ess e
b condition is strictly ful-
filled.

Illustrations.

(i) A legacy is bequeathed to A, witha proviso that, if he
marries without the consent of B, C and D, the legacy shall

to E Ddies. Even if A marries without the consent of
ionnd C, the gift to E does not take effect.

1) A legacy is ueathed to A, with a proviso that, if he
min}u withozt thb:qeonunt of B, the loplo’yodun go to C.
A marries with the consent of B. He afterwards becomes a
widower and marries again without the consent of B. The
bequest to C does not take effeot.

i) A legacy is cathed to A, to be paid at 18, or
m:r‘:-i-)ngo. withsprob:gthu.ifAdiunndeﬁ:ormrriu
without the consent of B, the legacy shall go toC. A marries
under 18, without the consent of B. The bequest to C takes
effect. .

133. If the ulterior bequest be not valid, the ie;ﬁ;no}m.
Original boquest not original bequest is not '
affected by invalidity of gffected by it. . 1865,
second.
Illustrations.

{¢) An estate is bequeathed to A for his life with condition
superadded that, if he shall not on a given day walk 100
iles in an hour, the estate shall go to B. The condition -
being void, A retains his estate as if no condition had been
inserted in the will
17) An estate is ueathed to A for her lifeand, if she do
sot )t ber mbnffnd. to B. A is entitled to the estate
during her life as if no condition had been inserted in the
will.
5ii) An estate is bequeathed to A for life, and, if he mu-rio‘s.
to(t:e)oldest son of B forlife. B, atthe dateof the testator's
death, had not had a son. The bequest over h von_d nndor
section 105, and A is entitled to the estate during his life.
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134, A bequest mav be made with the con-Section 121,

dition superadded that it
<hall cease to have cffect in
case a gpecified uncertain
event shall bappen, or in
cuse a snecified uncertain
event shall not happen.

Poouest conditinned
That b sl coare o
ave cCedt o ocae o
sl e iy
vvent cans Loaggen,
0 R e,

JHesteativi-,

(1) An e:tate is becueathed to A for bis life, with a proviso
that. in care he shall cut Gown a certain wond, the bequest
«<knll cease to heve eny effcet. A cuts down the wood. He
Insea hiic dife-inte  tin the cstate.

(i7) An cstate is hegueathed to A, provided that. if he marrie s
vnder the ree of 25 withiut the coasont of the cxecutors
rameed in the will, the ootare ehall teare to beleng to him. A
marricr under 25 witheut the content of the executors. The
wstote ceuses to Leloag to him,

(i) An carate iz bequeathed to AL provided that, if Le shall
not o to Encland within threc unn after the testator's
-death. his interest in the estate shall cease. A does not go to
Engiand witlin the time prescribed.  His interest in the estate
‘eCavs,

{iv) An cstate ‘s bequeathed to A. with a proviso that if she
becomes A nun, fhe shall ceace to have any intercst in the
cstate. A becomes a nun. She loees ber interest under tho
will.

() A fund is Lequeathed to A for life, ond, after his death,
to B, if B shall be then living, with a proviso that. if B shall
become a nan, the beyuest to her shall ccase to have any efiect.
B beeomes a nun in the life-time of A, She thereby Joscs ber
contirzent interest in the fund,

1ZE. In crder that a condition that a tequest section 122,
shall cease to have efiect A‘-“Xof

Such condition must
not be invulid under mey ke valid, it is necessary
scction 120. that the event to which it
relates be one which cculd lepally constitute the
condition of a Lequect s cortermplated by secticn
179,

136. VWhere a bequest is made with a condi- Gection 123,

tion superadded that, unless

Result  of lcegatee

vendering impossible or
indefinitely  pastporing
act for which no time
=pecifiedd, end on non-
performance of which
subject-matter to 2o
over.

the legatee shall perform a
certain act, the subject-
matter of the tequest shall
go to enother person, or the
bequest shall cease to have
eflect but no time is speci-

fied for the performance of the act ; if the legatee
takes any step which renders impossible or inde-
finitelr postpones the performance of the act
required, the legacy shall go as if the legatee had
died without performing such act.

JQustrations.

(1) A boqutet is mede to A, with a proviso that, unless he
enters the Anry, the legacy ehall go uver to B, A takes
Holy Orders, and thcn-b) n:ndeu it imposnble that he should
fulfil the condition. B is entitlcl to receive the legacy.

(i) A beauest is made to £, with a proviso that it ehall
ceaze 10 have any cficet if Le docs not marry B's daughter.
A marrics o stranger and thereby indefinitely postpones the
{fulflment of the comhuons. The bequest ccases to have
cficet.

1E7. Where the will requiresan act to be Section 124
performed by the legateeAct Xof

Peiformance of con-
dition, preecdent or
rulrcequent, vitiin g
cified time. Further
timee in case of imud

within a epecified time,
either as a condition to be

upon the non-f nlﬁlmcnt of which the subject-
matter of the bequest is to go over to auather per-
ron or the bequest is to cease to have cffect, the act
M210LD 51

Act X of
1865,

Act X of
1865

fulfilled before the legacy is jostien 13%
enjoyed, or as a condition 188},



must be peiformed within the tinre specified,

unless the performance of it be prevented by fraud,

in whick case such further tizze shall be allowed as -
shall be requisite to make up for the delay caused

by such traud.

CHAPTER XII.

Or BEQUESTS WITH DIRECTIONS AS TO APPLICATION
or EXJOYMENT.
138. Where a fund is bequeathed absclutely to Section 125,
' . Act X of
Direction that fund or for the benefit of a.ny 5 °
be employed in parti- person, but the will contains
cular manner folivwing a direction that it shall be

absolute bequeat  of . . .
same to or for benefit applied or enjoyed in a

of any perron. particular  manner, the

legatee shall be entitled to
receive the fund as if the will had contained no
such directton.

I0ustration.

A sum of money is bequeathed towards purchasing a country
residence for A, or to purchase an annuity for A, or to place A
in any business. A chooses to receive the legacy in money.
He is entitled to do so.

13D Where a testator absolutely bequeathsa, .. 126,
Direction that mods h.md’ 8o a8 to sever 1t .ﬁom Act X of
of enjoymont of abso- hi8 own estate, but directs 1865.

"""mbf(‘zi’"“‘mi' to bo that the mode of enjoy-
restric re .
’p:ciﬁcd berofit £ ment of it by the legatee

legatee. shall be restricted so as to

_ secure a specified benefit for
the legatee ; if that benefit cannot be obtained for
the legatee, the fund telongs to him as if the will
had contained no such direction.

Illuatrations.

() A bequeaths the residue of his property to be divided
equally among his daughters, and dire ts that the shares of
the daughters shall be settled upon themsclves respectively for
lifo and be paid to thcir children efter their death. All the
daughters die ctnmarried The representatives of each
daughter are entitled to her share of the recidue.

(i5) A directs his trustces to raise a sum of money for hia
daughter, and he then dirocts that they sball invest the fund
and pay the income arising from it to her during her life, and
dlri&?s.' the principal among her children after her death.
Tho daughter dies without having ever had a child. Her
represcntatives are entitled to the fund,

" 140. Where a testator does nod absolutely
. . bequeath a fund, so as to
emnii‘ﬁ’ cptur::mf:n dlnfn(l; sever it from his own estate,
of which cannot be but gives it for certain pur-
fulfilled. poses, and part of those
purposes cannot be fulfilled, the fund, or so much
of it as has not been exhausted upon the objects
contemplated by the will, remains a part of the
estate of tke testator.

Lilustrations.

(" A dirceta that his trustees shall invest a sum of money
in a particular way, and shall pay  the intcrest to his son for
life. and at his death ehall divide the principal among his
chiidlren.  The son dies without having ever had a child. The
fand, after the son's death, belongs to tho estate of tho
testater.

(1) A beaueath  the residue of his estate, to be divided
cqualty ameng his daughtens with a dircction that they are to
have the intorest only during their lives, and that at their
Jeecame the fund shall go to their children. The daughters
have oo cldl iew. The fuad Telongs to the estate of the testator.
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CIaVTEER Nl
OF Brevesis To AN SXZCUTOR.

141, I a lecaes [s hequeatined to a person who Secticr :23.
is nan:ed an execuor of '1*8(1?5}‘0
Lecatee Hcisited ;n’ thie will, he shall not take
CaCutor caniei the v v . 1. ..
unlese b ohoaws inten.  ©38 {(‘:_.!.}C}: unless he pl’o.\
cion to ael Ls oexceutor, €5 the will or otherwise
menifests an intection to
act as executor.
Jluctration.
Alegacy is ziver tn A, who is named en exccutor. A orders
<he funor.) a-cordine to the directiens contained in the will,
2nd dies u fow days uiter the tesidior, without haviog proved
the will. A kas manifexted an iatzation to act as ex2cutor.

CHAPTER XIV.

Cr SreciFic Lecacies.

142. Wherea testator begueaths to any person Section 128,
a specified part of his pro- f:&l o
perty, which is distin- .
guished from all other parts of his property, the

Yegacy is said to be specific

Specific lezacy  defined

Illustraticns.
(s) A bequeaths to B—
* the diamond rinz preseatzd tome by C*:
* my gold chain
‘“ a certain bale of wool ™:
*‘ a certain piece of cloth ™:

* all my houschnld gaods which shall be in cr abont

my dwelling-house in 3L 8treet, in Calcutta,
at time of my death *':

*“ the sum of 1.000 rup=c¢s in a certain chest *';
¢t the debt which B owes me *';

* all my Lills, bonds and eecurities belonging to
me lving in my lodgings in Calocutta *':

** all my fumiture in my house in Calcttta ™:

‘“all my goods on board a certein ship now lying
in the river Heghli ":

¢ 2.000 rupces which I have in the hands of C™;

** she money due to mo on the boad of D*%

* my mortgage on the Rampur factory *.

* une-lulf of the moner owing to me on my mort-
gage of Rampur factory "':

o 1,ogq'mpeu, being part of a debt due to mo from

: -

“ my capital stock of 1,00, in East India Stock.”

“ my promissory notes of the Government of India
for 10,000 rujsces in their 4 per cent. loan ':

* all such sums of money as my executors mav. after
my death, reccive in respect of the debt due

to me from the insolvent firm of D and Com-
pany "'

“ all the wine which J may have in my cellar at the
time of my death *:

* such of my horses as B may select "¢
* all my sheres in the Imperial Bank of India ™

‘ all my ehares in the Imperial Bank of India which
I may possess et the time of my death

“all the money which I have in the §
lonn of tho Goverameat of India v F Fo “%

“¢ll the Gevernment securities I shall be entitled
to ot the time of :ny dacease.™

Fach of these lezacics is specifie,

(v¢) A, having Government pramissory naotes for 10,070
wap2es, bequeaths to his executors ** Government Promissory
notes fur 10,900 rupees in truet to sell " for the bene§t of B,
The legacy 15 specile,
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(") A having property at Benares, end also in nther places
bcqu%aths to B all his pruperty at Benares ‘L'he legacy is
opecifiz.

(iv) A bequeathsto B —
his house in Calcutta :
his zamindari of Rampur:
Lis taluq of Ramnagar :
his lcase of the indigo-factory of Salkya :

un onnuity of 500 rupees out of the rents of his
zamindari of W,

A dirccts his zamindari of X to be sold, and the procecds
to be invested for the benefit of B

Each of these bequests is specific.
) A by his will charges bis zamindari of Y with an an-
nuity of 1,000 rupees to C during his life, and subject to
this charg: he bequcaths the zamiauari to V. Each of these
bequests 1s apecific. Ll
(v’) A bequeaths a sum of money —
to buy a house in Calcutta for B :
to buy an estate in Zila Faridpur for B :
to buy a diamond ring for B :
to buy a horse for B :

to be invested in shares in the Imperial Bank of
India for B :

to be invested in Government secusitics for B.
A bequcaths to B—
*‘ a diamond ring ™:
‘ahorse’:
* 10,000 rupees worth of Government securities *'
* an annuity of 500 rupees ":
** 2,000 rupees to be paid in cash ;

* so much money as will produce 5,000 rupees four
per cent. Goveinment securities.”

These bequests are not specific,

(vit) A, having property in England and property in India,
bequeaths a legacy to B, and cirects that it shall be paid out
of the property which he may leave in India. He also be-
queaths a legacy to C. and directs that it shall be paid out of

perty which he may leave in England. No one of thess

mciu is specific. .

143. Where acertain sum is bequeathed, the Section 130,

legacy is not specific mere- Act X of

Bequest of certain sum 1Y because thestock, funds :

where stocks, etc., in which or securities in which it

invested are described. is invested are described
in the will.
Illustration.
ths to B—
@equoa o

** 10,000 rupees of my funded property ™:
‘10,000 rupees of my property now invested in
shares of the East Indian Railway Company

‘10,000 rupees, at present secured by mortgage of
Rampur factory.” :

No one of these legacies-is specific.

144. Where a bequest is made in general ferms Section 131,
of a certain amount of any l‘;;&xd
Bequest 3‘ ":cl"h;hc"; kind of stock, the legacy
:.’ﬁ.‘“"cqt:l' - preater 18 ot specific merely be-
smount of stock of sawe cC&use the testator was,
* hind. at the date of his will,
possessed of stock of the specified kind, to an
oqual or greater amount than the amount be-
queathed

-

Iustration.

A bequeaths to B 5.000 rupees five per cent. Government
accunitivs. A Ea et the date o f the will five per cer t. Govern.
mout sectiitive fur 3,00 tuneea. The legacy is not sprebic,
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145. A mon:y legacy is mot specific merely i«;iiiznogil‘.’.
because the will directs its 7o,

Bequest of noney whive . d 2.

niot pryable un i part of  Ja¥ment to be posipone

testater's property depos- 1 1q3]  rome  part of the

e ol e tuns property of the testator

Las been redueed to a cericin formy, or remitted

to a certzin place.

Tustralicn.

A beguenths to B 10,000 rupees sial directs that this
lezucy shail Le jaid as foon as A's property in India sLall be
realised in Englund.  The legacy is ool specific.

148. Where a will contains a bejuest of the Section 133,

3 ) . t X of
When enumerated  Tesidue of the testutor 5‘:;05.

articles not d:rmed speci- property aleny with an
tically bequeathal " enumeraticn  of some
items of property »rct previously bequeathed,
the articies cnurierated shall not Le deemed to
be specifically bequeathed.

147. Where property is specifically bequeath-ieftﬁ:zn i!M.
ct A\ O

Retention, in  form, ed to t,wo Gr more Pper-)ggs

ot epecific bagueat tn se- BOLS 1m €uccession, 1t

veral persons in succes- ghall be retained in the

Len- form in which the testa-

tor left it, although it may be of such a nature

that its value is continually decr:asing.

Illustrctions.

() A, kaving lease of & housefora term of fifteen of
which were unexpired at the time of his deat 1, has bequeath-
el the leasc to B for his life, and after B's dcath 10 C. B.
is 10 cnjoy the property as A left it, elthough, if B ive;fcr
tiftcen yecars, C can tcke nothing under tho beques.

(") A, having an annuity during the life ol 13, bequeaths
it to C, for his life, and, after C's death, to D. C is to enjoy

the annuity as A left it, although, if B dies belore D, D can
tale nothing under the bequest.

148. Wkere property comprised in a beguest Scetion 135,
‘ to two or more persans ¢t X ot

e o ve, 0 ncoession is mot spect
Pk Dropet * fically uea it
e in ucom " shall, in the sbsence of
any direction to the con-
rary, be sold, and the proceeds of the sale shall
be invested in such securities as the High Court
may by any general rule authorize or direct,
snd the fund thus constituted sball be enjoyed by

the successive legatees according to the terms of
the wall.

Tliusrction.

A, heving & lcase for a term of y ary, tequeathsall Lis
property to B for life, and, after B's dleath, toC.  The leaso
must be sold, the proceeds invested as rtuted in this section
and the annuzl income arising from the fund is to be paid to
B for life. At B’s deeth the capital of the fund is to be

)aid to C.
149, If there is 2 deficiency of essets to pay Seetion 136,
Where deficiency  of legacies, a specific legacy ;\&:’ X ot
usseta to pay lerucies, js not liable to chate y

specitiz lcgacy pot to abute . ; -
with geacre! lesacies. with the gmeral lef_:acxu.

\

CHAPTER XV,
Or PDEMONSTRATIVE LEGACTRS,

150. Where a tcstator bequeaths a certein Section 137,
Demonstrative ‘eucy de-  Sull of muney, or a cer-Act Xcf
fined. tain quantity of any other
commodity, and refers to a purticular fund or
M210LD 85



rtock so as to constitute the rame the primarv
fund or stock out of which pavment is to be
made, the legacy is said to be demonstrative.

Ezplanation.—The distinction betwecn a specific
legacy and a demonstrative legacy corsists in this,

that—

where specified property is given to "the
legatee, the legacy is specific ;
_where the legacy is directed to be paid out of
specified property, it Js dewmonstra-
tive.

[Qustrations.

() A bequeaths to B 1,000 rupecs, being part of a debt due
to bim from W. He also begueaths to C 1,000 1upces to b
1eid out of the debt due to bim from W. The lezac, 10 B
m specific, the legacy to C is demonstrative.

+*9) A bequeaths to B— -

*‘ ten bushels of the eorn which shall grow in my field
of Green Acre *':

¢‘ 80 chests of the indi;o I’hicb shall be made at my
factory of Rampur *’:

¢¢ 10,000 rupees out of my ﬁm cent. promissury notes
of the Government of Indis *':

an annuity of 500 1wpees * from my fuunded proper-

ty”':

41,000 rupees outof thesum of 2,000 rupeesdue to me
by C*:

an annuity, and directs it to be paid *‘ out of the reats

””

arisiopg from my taluk of Ramnagar *’.
(ii5) A bequeaths 80 B—
*¢10,000 rupees out of my estate at Ramnagar,"’ or
charges it on his estate at Ramnagar: :
¢4 10,000 rupees, being my share of the capital embark-
od in & certain business.'”

Each of these bequests is demonstrative.

151. Where a portion of a fund is specifically &-ctigndlm.

bequeathed and a legacy A<t.N
Order of payment js directed to be paid
e e i fona the O0Ut Of the same fund,
1bj ific legacy. the ion Bpecincaily
sabject of speci £ beqnei)&l;ted Specifically
be paid to the legatee, and the demonstrative
Jegacy shall be paid out of the residue of the
fund and, so far as the residue shall be deficient,

out of the general assets of the testator.

Illustration.

4 ue-the tn B 1,000 rupees, being part ct a delt due to
lix: 'f)::m Y. He also begueaths to C 1,000 rapees to be
prid out of the debt due to bim from W. The decbt due to
= from W ie only 1,500 rupees; of these 1,500 rupccs, l,qoo
jupees belong to R, and [00 rupees are to te faid to C. Cis
al.o to receive 500 rupees out of the general assets of the

testator.

CHAPTER XVL

Or ADEMPTION OF LEGACIES.

152. If enytking which has been specifically goction 123
‘ Lequeathed docs not Act X of -
Ademption explained. Lelong to the testator at %6
the tine of his death, or has been converted iuto
property of a different kind, the legacy is adeem-
ed ; that is, it cannot take effect, by reason of
the subject-matter having been withdrawn frem
tbe operation of the will.
<0
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Ilustrations.

(11 A begueaths to Bo—
* the dismond ring preeented to me by C™:
*“my goll chain ™
“a certain bale of wool '
“ a certain picce of cloth™:

“ ull my household goods which #hall be in ar about my
dwelling house in M Street in Caloutta, at the time
of my death.”

in his lifc time,—

sclls or gives away the ring:

converts the chain into & cups .
converts the wool into cloth:

makes the cloth into a garment:

takes another house into whickh he removes all his
goods.
Fach of these legacies is adeemed.

(i") A bequeaths to B—

*“ the sum of 1,000 rupees in a certain chest ™:
“ all the horscs in my stable.”

At the death of A, no money is found in the chest, and no
horses in the stable. The legacies are adcemed.

(1i7) A bequeaths to B certain bales of gooda. A takes the

goods with bim on a voyage. The ship and gnods are lost at
sca, and A is drowned. The legacy is adeemed.

153. A demonstrative legacy is not adeemed Section 149,
by reason that the pro- Act X of
Non-sdemption  of perty on which it islw°
demonstrative legacy. ol d by tho will does
not exist at the time of the death of the testator,
or has been converted into property of a different
kind, but it shall in such case be paid out of the
general assets of the testator,

- 154. Where the thing specifically hequeathed Section 141,

Ademption of speci. 15 the Tight to receive Act Xof
fic be::g:'tozfori;h??o something of value from 1863,
receive something from a third perty, and the

third party. testator himself rcceives
it, the bequest is adeemed.

IUustrations.

(1) A bequeaths to B—
‘ the debt which C owes mo™:
* 2,000 rupees which I have in the hands uf D™
*‘ the money due to me on the bond of E™;
* my mortgage on the Rampur factory.”

All these dcbts are extinguisked in A’ lifetime, some with
and some without his consent. Al the Jegacies are adecmed.

(if) A bequeaths to B his interest in certain policies of life
assurance. A in his lifetime receives the amount of the
pulicics. The legacy is adcemed.

155. The receipt by the testator of a part of Section 148,

. . . Act X of
Ademption pro fanto an entire thmg Specxﬁcally i\:és.\
by testntor’s receipt of bequeathed shall operate

mMrt of entire thing as &n .
specifcally bequeatbod. ademption of the

. legacy to the extent of
the sum so received, :

TQustration,

A bequeathr to B * the debt due to me hy C.”
smounte to 10,000 rupees.  Cpays to A 5.0(;? mpeesmi:%
haM o the debt.  Te Icgacy i revoked by adenvption, 20 far
83 105028 the 5.000 rupees received hy A

a7
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156. If a portion of on entire fund or stock

Ademption pro tunfo
by testator's revenpt of
portion ur entire fund
of which portion has
been specifically be-
queathed.

is specifically bequeathed,
the reczipt by the testator
of a portion of the fund or
stock shull operate as an
ademption only to the
extent of the amount so

received ; aud the residue of the fund or stock

shall be applicable to the discharge of the specific
legacy.

Illustration.

A bequoaths to B one-half of the sum of 10,000 rupees

due to him from W.

A in his lifctimo receives 6,000 rupecs,

part of the 10,000 rupces. Tho 4,000 rupces which are due
from W to A at the timo of his death belong to B under the

epecific bequest.

157. Where a portion of a fund is specifically

Order of payment
where portion cf fund
specifically bequeathed
to one legatee, and
legacy charged on same
fund to another, and,
testator having
received portion of
that fund, remainder
jnsufficient to pay both

bequeathed to one legatee,
and a legacy charged on
the same fund is - be-
queathed to another
legatee, then, if the tes-
tator receives a portion of
that fund, and the re-
mainder of the fund is

Section 143,
Act X of
18635,

Sect;ion 144,
Act X of
1863,

legacies. insufficient to pay both
the specific and the de-
monstrative legacy, the specific legacy shall be paid
first, and the residue (if any) of the fund shall be
applied 8o far as it will extend in payment of the
demonstrative legacy, and the rest of the demons-
trative legacy shall be paid out of the general
awscts of the testator,

Ilustration,

A bequeaths to B 1,000 rupees, part of the debt of
. 2,000 rupevs due to him from W. He also bequeaths to C
1,000 rupees to be paid out of the debt due to him from W.
A afterwards reccives 5,000 rupees, part of that debt, and dies
Jeaving only 1,500 rupees due to him from W, Of thcee
1,500 1upees, 1,G00 rupees belong to B, and 500 rupees are
t2 be paid to C. O is also to receive 500 rupees out of the
general assets of the testator.

158. Where stock which has- been specifically Section 145,
. . Act X of
Ademption  where bequeathed does not exist at jg55
stock, specifically the testator’s desth, the

bequeathed, does not .
exist at testators legacy is adeemed.

decath,

INustration.
A bequeaths to B—

* my capital stock of 1,000L in East India Stock *: .

“my promissory notes of the Government of India
for 10,000 rupees in their 4 per cent. loan.”

A sells the stock and the notes. The legacies are adeemed.

159. VWhere stock which has been specifically Section 146,
bequeathed exists only in figs

part at the testator’s deeth,

the legacy is adeemed so far

as regards that part of the

stock which has ceased to

exist,

Ademption pro tanlo
where stock, specifi-
cally begueathed, cxists
in part only at tesia-
tor’s death.

ITlustration.

A hequenths to B his 10,000 rupees in the 51 per cent.
loan of the Guvernment of Judia. sclls one-half of his
10,000 rupevs in the lcar ip question. Onc-bhalf of the legacy
is auvemced,

58
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180. A epecific bequest of goods under a des- Scction 147,
cription connecting them $i¢t % of
Non-adempticn of speci-  with a certain place is not.
fic bequost of wouds des- - 50eemed Ly reason that
eribed a8 connected  with ) | "
wortain place, by reason of they have been removed
removal. from such place from eny
temporary cause, or byv
fraud, or without the knowledge or sanction ol the
testator.

Illustrationae.

(‘) A bequeaths to B *“ all my housebald goods which si 1l
he in cr about my dwelling house in Calcutta at the tine ~f
my deatl.” The goods are removed from the house to save
them from fire. A dies before they are brought back.

(¢“) A bequeaths to B “all my bousehold goods which
shall be in or about my dwelling house in Calcutta at the time
of my death.” During A's absence upon 8 journey, the whole
of the goods are removed from the house. A dims withoaut
having sanctioned their removal

Neither of these legacies is adeemed.

161. The removal of the thing bequeathed Section 148,

from the place in whicl it f:;g of

When removal of thing . : .
bequeathed docs not con: 13 stated in the will tn be

stitute ademption. situated does not consti-

tute 2n ademption, where
the place is only referred to in order to complete
the description of what the testator meant to be-
queath.

IMustrations.

(") A bequeaths to B “ all the bills, bends end ofher o0 3nri-
tics for money belonging to me now lyving in my lodgings in
Calcutta.” At the time of Lis death, these efiec.s kad been
removed from his lodgings in Calcutta.

(/1) A bequeaths to B all his furniture then in his house in
Culcutta. ‘The testator has a Lkouse at Calcutta and avnther
a1 Chinsurzh, in which be lives alternstelr, being joxered
cf one set of furniture only which he removres with himzelf t»
cach house. At the time of his death the furniture is in tke
house at Chinsurah. :

(#7) A bequeaths to B all his gooda oa brard n certan
ship then Iring in the river Hughii. The goods ere vemawvei
by A's directions to a warehouse, in which they rexain at
the time of A's death.

.No one of these legacies is revoked by ademption,

162. Where tte thing bequeathed is not the Section 149,
right to receive some- Act Xof
When thing bequeath- thingc‘f value from ﬂ.thirdlm
ed ;:'d . bvnltl;.;rl: to be person, but -the money
e, (st Iom o other commodity which
himself, or his represent- DAYy be received from the
ative, receives it. third person by the testa-
" tor himself or by his re-
presentatives, the receipt of such sum of money
or other commodity by the testator shall not con-
stitute an ademption ; but if he mixes it up with
the general mass of his property, the legacy is
adeemed.

lustration.

A bequeaths to B whatever sum may be received from hus
claim on C. A receives the whole of his claim on C, and sats it

apart from the gencral mass of his property. The Jegacy is
not udeemed.

163. Where a thing specifically bequeatbed an- gection 150,

dergoes a change betweenAct X of

Change by operation of t}.» date of the will and 186>
1 f subject of i& = an
"u:.t ":',ei?l.. d:p.:c 'o}’ the testator’s death, and

will and testater's doath. the chang: takes place by

) operation of law, or in the
course of execution of the provisione of any legal
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instrument under which the thing bequeathed was
held, the legacy is not adeemed by reason of suck

change.

40

- Illustrations.

(¢) A bequeaths to B ““all the money which I have in the 5}
per cent. loan of the Government of India.”” The securities
for the 5} per cent. loan are converted during A’s lifetime
into 5 per cent. stock.

(13) A bequeaths to B the sum of 2,0001. invested in Consols
in the names of trustees for A. The sum of 2,000/ i3 trans-
ferred by the trustees into A's own name.

(315) A bequeaths to Bthe sum of 10,000 rupees in promissory
notes ¢ f the Government of India which he has power uncer
his marriage settlement to dispose of by will. Afterwards, in
A’s lifetime, the fund is converted into Consols by virtue of
an authority contained in the settlement.

No one of these legacies has been adeemed.

164. Where -2 thing specifically bequeathed Section 151,

At X
Change of subject uUndergoes a change 18&.:‘ of
without testator's between the date of the
knowledge. will and the testator’s

death, and the change takes place without the
knowledge or sanction of the testator, the legacy
is not adeemed.

JTUustration,

A bequeaths to B * all my 3 per cent. Comsols.” The Con- ’
sols are, without A's knowledge, sold by his agent, and the .
proceeds converted into East India Stock. This legacy is

not adeemed.

165. Where stock whick has been specifically Section :5‘-"
: c
Stock specifically be. Pdueathed is lent to 8 g
i;nuthed'Pl:;’t to thira third on. condition
party on condition that that it shall be replaced,
3t bo replaced. and it is replaced accord-
ingly, the legacy is not adeemed.
166. Where stock specifically bequeathed is Section 133,

.o Act X of
Stock specifically be. sold, and an equal quantity ;ga-

queathed sold but re. Of the same stock is after-
placed, and belonging wards purchased and belongs
to testator at his death. to the testator at his death,
the legacy is not adeemed. .

CHAPTER XVIL

Or THE PAYMENT OF LIABILITIES IN RESPECT
OF THE SUBJECT OF A BEQUEST.

167. (I) Where property specifically bequeathed iectingls"
- ~is subject at the death of Act Xof

cuﬁ?&k?&a’grﬁ :;: the testator to any pledge, 1865. .
cific legutees. lien or incumbrance created

by the testator himself or by any person under

whom he claims, then, unless a8 contrary intention

appears by the will, the legatee, if he accepts the

bequest, shall accept it subject to such pledge or
jncumbrance, and sball (as between himself and

the testator's estate) be liable to make good the

amount of such pledge or incumbrance. #

(2) A contrary intention shall not be inferred
from any direction which the will may contain for
the payment of the testator'’s debts generally.

Ezplanation.—A  periodical payment in the
pature of land-revenue or in the nature of rent is
pot such an incumbrance as is contempluted by

this section. -
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Hiustrations.

(i) A bequeathe to B the dinmond ring civen him by C,
At A's death the ring is held in pawn by D, to whom it has
peen pledeed by AL 1tis the doty of A's executors. if the
state of the testator's asscts will allow them, to allow DB to
redeem the ring.

(17 A bequeaths to B o zamindari which at A’s death is
aubject to u mortraze for 10,040 rupees ; and the whole of
the principal sum, together with interest to the amount of
1.000 rupees. is due ot A's death. B, if he accepts the be-
quest, accepts it subject 10 his charge. and is liable, as
between hiwsell and A'e estate, 1o pay the sum of 11,000
rupees thus due.

168. Where anvthing is to be don> to complete Section 155,

A Act X of
the testator’s title to the 1863,

Completion of testa. . . .
tor's \lpille to things thing bequeathed, it is to be
bequenthed to be at  done at the cost of the test-

o i> estate. :
cost of hLis estate ator’s estate.

Ilnatrations,

({) A, having contracted in general terms for the purchase
of n piece of land at a certain price, bequeaths to B, and
dies before he has paid the purchase-money. The purchase-
money must be made good out of A’s assets.

(ii) A, having contracted for the purchase of a piece of land
for a certain sum of money, one-half of which is to be paid
down and the other half secured by mortgage of the land,
bequeaths it to B, and dies before he has paid or secured
any part of the purchase.money. One-half of the purchase-
money must be paid out of A’s assets.

169. Where there is a bequest of any interest Section 138,

in immoveable property in Act Xot

Exonerntion of lega- 18635.

tec’s immoveable pro- respect of which payment in
perty for which land. the nature of land-revenue
revenue or rent payable or in the nature of rent has
periodically. to be made periodically, the
estate of the testator shali (as between cuch estate
and the legatee) make good such payments or a .
proportion of them, as the case may be, upto the
day of his death.

ITustration.

A bequeaths to B a house, in respect of which 365 rupees
are payable annually by way of rent. A pays his rent at the
usual time, and dies 25 days after. A's estate will make
good 23 rupees in respect of the rent.

170. In the absence of any direction in the Bection 157,

: i ; . Act X of
Exoneration of speci. Wil Where there is a speci- g

fic legatee’'s stock in fic bequest of stock in & joint
joint stock company. stock company, if any call
or other payment is due from the testator at the
time of his death in respect of the stock, such
call or payment shall, as between the testator’s
estate and the legatee, be borne by the estate;
but, if any call or other payment becomes due in
respect of such stock after the testator’s death,
the same shall, as between the testator’s estate
and the legatee, be borne by the legatee, if he
accepts the bequest.

Ilustrations,

(i) A bequeaths to B his shares in & certain railway. At
A's death there was due from him the sum of 100 rupees in
respect of each share, being the amount of a call which had
been duly made, and the sum of five rupees in respect of
each share, being the amount of interest which had accrued
due in rospect of the call. These payments must be bome
by A's estate.

(i7) A has agreed to take 50 shares in an intended joint
stock company, and has contracted to pay up 100 rupees in
sespect of each share, which sum must be paid before his
title to the shares can be completed. A bequeaths these shares
to B. The cstate of A must make good the paymente which
were necessary to complete A's title,

(iii) A bequeaths to I his shares in a certain railwny. B
accepts the legacy.  After A’s death, & callis made in respecs
of thoebaves, B must pay tho call,

81
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(iv) A boqueatlis to B his shares in a joint stock company. B
accopts tho bequost. Afterwards the affairs of the company
are wound up, and each shareholder is called upon for contri-
bution. The amount of the contribution must be borne by
the lcgatee. .

(v) A is the owner of tenshares ina railway company. At
s moeting held during his lifetime a call is made of fifty
rupees per share, payable by three instalments. A bequeaths
his shares to B, and dies between the day fixed for the pay-
ment of the first and the day fixed for the payment of th>
eecond instalment, and without having paid the first instal-
ment. A’s estate must pay the first instalment, and B, if
ho acoopts the legacy, must pay the remaining instalments.

CHAPTER XVIIIL.

Or BEQUESTS OF THINGS DESCRIBED IN GENERAL' .
‘ TERMS.

171. If there is a bequest of something des- tiocli;n o:s&,
. \est of thing des. CODed ingeneral terms, the”"';-
aﬁfﬁﬂ“?n ':ener]:lng terms. eXecutor must purchase
for the legatee what may
. reasonably be considered to answer the descrip-
tion.

ITlustrations.

(s) A bequeaths to B a pair of carriage-horses or a diamound
-ring. The executor must provide the legatee with such
articles if the state of tho assets will allow it.

{+i) A bequeaths to B  my pair of carriage-horses ™. A had
.po carriage-horses at the time of his death.' The legacy

CHAPTER XIX.

OF BEQUESTS OF THE INTEREST OR PRODUCE OF A
Foxp. '

172. Where the interest or produce of a fund Sactinn 159,
. - is bequeathed to any per- Al X of

p:;.?::'} f:xf;d_mmt o son, and the will affords no 56
indication of an intention

that -the enjoyment of the bequest should be of

limited duration, the principal as well as the

- interest shz!l belong to the legatee.
IRustrations.

(s) A begqueaths to B the interest of his 5§ per ocent. pro.
missory notes of the Government of India. There is no
other clause in the will affecting those securities. B is
entitled to A’a 5 per cent. promissory notes of the Govem-
meut of India. | )

(1() A bequeaths the interest of his 5} per cent. promissory
notes of the Government of India to B for his life, and after
his death io C. B is entitled to the interest of the notes during
his life, aud C is entitled to the notes upon B's death.

(i) A bequeaths to B the rent: of his lands at X. Bis entitled
to the lands.

CHAPTER XX.
OF BEQUESTS OF ANNUITIES.

173. Where an annuity is created by will, Saction 160,
the legatee is entitled to Act X of
Anlr;,uitfy cgate'll by ,j:ﬂ.: receive it for his life only, 863,
avabie for lile on ur . .

%;ix‘trri-n.ry inteution yuppem :}I:]pe::rz cg;t:;zy :;;fn:::
withstanding that the

ennuity is directed to be paid out of the property

generally, or that a sum of money is bequeathed

to be invested in tiie purchase of it

62

‘e ®




49

TG ustyating e,
¢) A begueathe 10 B 500 rupees a vear. B s entitled
Guring his life to reccive the annual sum of 3% rupees.

(i) A beguesths te B the sum of 500 rupees monthiy. B
ta entitled during his lite to reccive the sum of 300 rupces
every month.

(1i7) A bequeaths an annuity oI 500 rapees to B lor lile, and
on B's death th . B is entitled to an annuity of 500 rupees
during bis life. C. if he rurvives B, is entitled to an annuity
of 300 rupees from R's death until his own death.

174. Whe:e the will directs that an annuity Saction 16L,

thall be piovided for any f:;g of

Period of vesting Person out of the proceeds of

where will dire t« that
onouity Lle provided
out of proceeds of pro-
perty, or out of property
generally, or  where
money bequeathed to
be invested in purchase
of annuity.

property, or out of property
generally, or where money
is bequeathed to be invested
in the purchase of any
annuity for any person, on
the testator’s death the

legacy vests in interest in
the legatee, and he is entitled at his option to have
an annuity purchased for him or to receive the
woney appropriated for that purpose by the will.

Illustrations.

{i) A by his will dirccts that his executors shall, out of his
property, purchasee an annoity of 1,000 n'pee: for B. B is
entitled at his ojtion to have an annuity of 1,000 rupees for
his life purchased for him, or to receive such a sum as will
be sufficicnt for the purchese of such an annuity.

(i) A bequcaths a fund to B for his life, and directs that
after B's death, it shall be laid out in the purchase of an
annuity for C. B and C :urvive the testator. C dies in B's
difctime. On B's death the fund belongs to the repressatative s
of C. ’

175. Where an annuity is bequesthed, but Section 162,
the assets of the testator f:;ax of
are not suffictent to pay all
the legacics given by the will, the annuity shall
abate in the same proportion as the other pecuniary
legacies given by the will.

176. Where there is a gift of an annuity and Section 163,

a residuary gift, the whole At X of

Abatement of annuity.

Where gift of annuity
and residuary gift,
whole annuity to be

of the annuity is to be satis- -
fied before any part of the

first satisfied. residue is paid to the residu-

ary legatee, and, if necessary,
the capital of the testator’s estate shall be applied
for that purpose.

CHAPTER XXI.
Or Lecacies To CREDITORS AND Ponn:).xns.

177. Where a debtor bequeaths a legacy to Section 164,
his creditor, and it does not f:;g of
appear from the will that

the legacy is meant as a
satisfaction of the debt, the '
creditor shall be entitled to the legacy as well as

to the amount of the debt.

Creditor prims facie
entitled to legacy as
wcll as debt.

178. Where a parent, who is under obligation Section 165,
: by contract to provide aAct Xot

Child pnma facic en- portion for a Chﬂd, fails to1865.

titled to legacy as well do so, and afterwards .be-

s portion. queaths a legacy to the child,

and does not intimate by his will that the legacy

is meant as a satisfaction of the partion, the child

shall be entitled to receive the legacy as well us

t he portion.
h210L.D <3
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m ucquliou.

A, by articles entcredinto in contemplation of his marriage
With K onveos ted that he would pay to each of Jbe daughters
ot the inte.acud marriage a portion of 20,000 rupees on her
‘mamngc. “This cove..ant having been broken, A beyueaths
.:0.00(3 rupees to each of the married daughters of himself and
1. _'l_he legatees are entitled to the beneut ot tiis Lequest in
addition to' their portions.

178. No bequest shall be wholly or partially Section 163,

No ademjtion by subse- adeez.ngd by a subsequent. oo ot
quent piuvuicn for legutes.  PIOVision made by settle-

ment or otherwisc for the

legatee.

Illustrations. -

{) A beqneathis 20,000 rupees to his son B. e afterwards
gives to B the sum of 20,000 rupees. The legacy is not
thereby adeemed. .

(i ) A bequeaths 40,000 rupecs to B, hue orphan niece whom
Lie bad brought up from her infancy. Afterwar.s, on the
ocossion of 13's miarriage, A settles upon her the sum ;of
30,000 rupces. ‘Lhe legacy is not thereby diwminished.

CHAPTER XXII,~ .

Or ELecrtiON.

1£0. WELere a person, by his will, professes to dis- Bection 167,
pose of something which fict X of
Citcumstances in which De has no right to dispose
elect.cn takes place. of, the person to whom the
thing belongs shall elect
either to confirm such disposition or to dissent
from it, and in the latter case, he shall give up
any henefits which may have been provided for

him by the will.

181. An interest relinquished in the ‘circum- Section 168,
" stances stated in section IA&X of
Devolution of interest 160 shall devolve as if it
relinquishcd by owmer. bad not been dispos_ed of
by the will in favour of the
legatee, subject, unevertheless, to the charge of
making good to the disappointed legatee the amount
or value of the gift attempted to be given to him
Ly the will.
182. The provisions of sections 180 and IB1 Section 169,
' apply whether the testator f:&l_‘ of

Testator's belief an to his 40€8 or does not believe

ownership imn.aterial that which he professes
to dispose of by his will
to be his own.
IMlustralions.

{) The farm of Sultanpur was the proncrey of C. A
br(qleatbed it to B, giving a legacy of 1,000 rupees to C. C
has elected to retain his farm of Sultanpur, which is worth 500
C forfeits his legacy of 1,000 rupees, of which 800
yupees goes to B, and the remaining 200 rupees falls into the
1esidaary bequest, c~ devolves aeocording to the rules of
intestato succession, as the case may be.

1 ths an estate to B in cams B's elder brother
(u‘(l:g it m?d and has children) lh?" leave no issuc living
at his death. A also bequeaths to Ca jewel, which belongs to
B.Bmustelocttoginupthojowulortolonotheu@tu

1] ucaths to B 1,000 rupecs, sud to Can estate wlich
m(l'l:'z"ﬁl:,re 2 scttlement, belong to B if his elder b{ot‘ha (who
is married and has children) shall leave no. issue living at his
death. B must elect to give up tho estate or to lose the

legacy.
(iv) A.. apc
lwt owning rea

U

rson of the age of 18, domiciled in Britisb I!a']ia
| property in Englnn.d, to which C is hoir at
law, bequcaths a lcﬁncy to C and, subject {herctn, devises and
Lequoiths to B ¢ allmy pro rty whatsocver and whereso-
over.” nnd dies under 21. he real property in Englg:d
does not puss Ly the will C may claim his legaay with-
out giviny up tho 1cal prop;:ly in Eugland.
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© 183. A leguest for o person’s Lenefit is. for the ﬁ:ctii‘?n ;70.
Berient fon e ey PUTDOS of electicn, the {2 ™©
Ccaiest Jop att s e . .
hiow f:':'fll'd(«(;- i Pt s f KRane tl:lng ?fs a hequest
cletion. wade to Liascf

re .
MR LI VTR

The fmmef Sfanrns Whurd beitg therropertyof B, A
Begueathed i 1000 50¢ be prentbent ancther farm calied Sul-
tanpur Puzure 1o Lis cwn executors with a direction that it
should be =11 and the proceeds ayplicd in yevinert of B's
drhts. I must elect vhether he will whide Ly the will, or keep
his farm of Sultanpur Klurd in opposition to it.

184. A purscr taking no  Lenefit  directly Section 171,

" et 1 under a will, bt deriving At~ of

peeen deriving beneft g Lenefit under it indirect-
arecay 6ot X"“ tu eCe- . .

tion. Iv. is not put to Lis elec-

tion.

N tration.

The lands of Sultanpur are settled unon C for life, and
after hir denth uyon D, his only chikl. A Leyueaths the lands
of Suitanpur to B, ard 1,000 ruyees to C. -C dies intestate
shortly after the testator, and without having made any
election. D tcker out adminiscration to C. and as administrator
elccts on hehalf of ("¢ estete to take under the will. In that
capacity he receives the legacy of 1,000 rupees and accounts to
B for the rents of tke lands of Sultanpur which accrued after
the deeth of the testator and before the death of C. In his
individual character he retains the lands of Sultanpur in
opposition to the will :

185. A person who in his individual capacity izctﬁxon :72.
P ... .. takesa benefit under a will gg5
erson taking in indivi- .

dual crpasity under will InaY,inenother cheracter,

may in other character elect to take in oppo:iﬁon
elect te take in opposition. to the willL -

. {llustration.

The estate of Sultanpur is settled upon A for life, and,
after his death, upon B. A leaves the estate of Sultanpur to
D, and 2,000 rupees to B, and 1,000 rupees to C, who is B's
only child. B dies intestate, shertly after the testator, without
having made an election. C takes cut administration to B, and
a8 administrator elects to keep the estate of Sultanpur in
opposition to the will, and to relinquish the legacy of 2,000
rupees. C may do this, and yet claim his legacy of 1,000 rapees
under the will S e, L ;; . i
186. Notwithstanding anything contained in sec- ﬁﬁ;&o{'ﬂ.
Exception to provisions twn? 10 tT.). l§5’ where ‘1865.
of last six sections. particular gift is expressed
in°the will to be in lieu of
something belonging to the legatee which is also
in terms disposed of by the will, then, if the legatee
claims that thing, he must relinquish the parti-
cular gift, but he is not hound to relinquish any
other benefit given to him by the will. .

M ustration.

Under A’s marriage-settiement his wife is entitled, if she
surcives him, to the enjoyment of the estate of Sultanpur
during her tife. A by his will bequeaths to his wife an annuity
of 200 rupees during her life, in lieu of her interest in the
estate of Sultanpur, which estate he bequeaths to hisson. He
alco gives his wife a legacy of 1,000 rupees. The widow elects
to take what she is entitled to under the settlement. She is
bound to relinquish the annuity but not the legacy of 1,000
rupees.

187. Acceptance of a benefit given bya will :‘ﬂ?d"’.
When acceptance of be- constitutes an election by 18635,
nefit given by will consti- the legatee to take under
tutes election to take under the will, if ke had know-
will - Jedge of his right to elect
and of thcse circumstences which would influence
the judgment of a reasoneble man in making an
election, or if he waives inquiry into the cir- -
cumstances, :
65
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Illustrations.

(1) A is owner of an estate called Sultanpur Khurd, and
has a life interest in another estate called Sultanpur Buzu
to which upon his death his son B will bo absolutely entitlo‘x
The will of A gives the estate of Sultanpur Khurd to B, and
the estato of Sultanpur Buzurg to C. B, in ignorance of hia
own right to the catato of Sultanpur Buzarg, allows C to take
guasewon of it, and entcrs into possession of the estate of

ultanpur Khurd. B has not confirmed the bequest of Sultan-
pur Buzurg to C.

(ii) B, the cldcst son of A, is the possessor of an estate called
Sultanpur. A bequeaths Sultanpur to C, and to B the residue
of A’s property. B having teen informed by A’s executors
that tho residue will amount to 5,000 rupees, allows C to take
poeseesion of Sultanpur. He aftcrwards discovers that the
residue does not amount to more than 500 rupees. B has not
cunfirmed the bequest of the estate of Sultanpur to C.

188. (1) Such knowledge or waiver of inquiry Section 174,

Circumstances in ghall in the absence of A%X°
:,‘.',':},‘, : ",‘,’,‘;‘:".,‘,‘:d o evidence to the contrary, be 1605.
inferred. presumed if the legatee

has enjoyed for two years the benefits provided

for him by the will without doing any act to

express dissent.

(2) Such knowledge or waiver of inquiry may Section 175,
be inferred from any act of the legatee which Act X ot
renders it impossible to place the persons interested 1865,
in the subject-matter of the bequest in the same
condition as if such act had not been done. .

IQugtration.

A bequeaths to B an estate to which C is entitled, and to
C a coal-mine. C takes possession of the mine and exhagystas it.
He has thereby confirmed the bequest of the estate to B.
189. If the legatce does not, within one year Section 176,
When testator’s yo- Aiter the death of the testa- fss_x“
presentatives may call tor, signify to the testator’s
vpoa legateo 10 eloct- yepregentatives his intention
to confirm or to dissent from the will, the re-
presentatives shall, upon the expiration of -that
period, require him to make his election; and,
if he does not comply with such requisition
within a reasonable time after he has received
it, he shall be deemed to have elected to confirm
the will.

190. In case of disability the election shall Section 177,
of be postponed until the dis-ActX of

Postponement X - s 1865.
electio:foin case of dis- ability ceases, or until the
ability. election is made by some

competent authomnty.

o ——

CHAPTER XXIII.
OF Girrs 1IN CONTEMPLATION OF DEATH.

191. (J) A man may dispose, by gift madeEection 178,
in contemplation of death, Act X o
Property  transfer- 1865.

able by gift made in of any move‘bl.e property
contemplation  *  of which he could dispose of by

death. will

(2) A gift is said to be made in contemplation
of death where a man, who is ill and expects to
die shortly of his illness, delivers to another
the possession of any moveable property to .
keep as a gift in case the donor shall die of that
dlness.

(3) Such a gift may be resumed by the giver;
and thall not take effect if he recovers from
the illne:s during which it was made; nor if he
survives tae person to whoin it was niade.

o
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o
Tiius'rat one,
D Ao beinz dll and in expec ation of death, delivers to
2, to be retauned by him in case of A's death,—

a watih:

a bond zreut*d by Cto A

a hank-w e

e pmmil.: 71v note of the Government of India endorsed
in blenk s

e bl of exchenge endorsed in blank @
certein monizage-deeds,
Adics of the illness during which he delivered these

Laticies,

B is cntitled to—
the wateh :
the debt secured by C's bond :
the bank-note :
the promissory note of the Government of India ¢
the bill of exchenge :
the money secured by the mortgage-deeds.

(11) A, being ill, and in expectation of death, delivers to B
the key of a trunk or the key of a warehouse in which goods
of bulk belongzing to A are deposited, with the intention of
giving him the control over the contents of the trunk, or
over the dcposited goods, and desires him to keep them
in casc of A's deeth. A dies of the iliness during which he
delivered these crticles. B is entitled to the tiunk and its
contents or to A's goods of bulk in the warehouse.

(iti) A, being ill, and in expec: tion of death, puts aside
certain articles in separate parcels and marks upon the parcels
respectively the names of B and C. The parcels are not
delivercd during the life of A. A dies of the illness during
which he ect aside the parcels. B and C are n.t entitled to
the contents of the parocels.

PART VII.
PROTECTION OF PROPERTY OF DECEASED.

162. (1) If any person dies leaving property, Section1,
moveable or immovezble, ?SLXIX of
Person clriming right any person  claiming a
Ly suecession to pro-  right’ by succession thereto,
]f!'._\ O ceoelscC may . M
epply for relief sprinst O to any portion thereof,
wrongful pessession.  may make application to the
District Judge of the district
wkere eny prrt of the property is found or situate
fcr relief, either after ectual possession has been
taken Ly 2rother person, cr when forcible means

of seizing possession are epprehended: .

(2) Any agent, relative or near friend, or the Sectione,
Court of Wards in cases within their cognizance, #<t XIX of
n.sy, in the event of any minor, or any disqualified
or absent person being entitled by succession to
such property as aforessid, make the like applica- .
tion for relief,

183. The District Judge to whom such &p-sectijons,
) plication is made shall, Act XIX of
3 Id“""“y made bY  in the first place, examine !5l
ueee the applicant on oath, and
snay male such furtker snquary, if any, as he
thinks necessary as to whether there is
sufficient ground for believing that the perty in
possession or taking forcible means for seiring
possession has no lawful title, and that the appli-
cant, or the person on whose behalf he applies, is
really entitled and is likely to be materially pre-
judiced if left to the ordinary remedy of a

suit, and that the applicatignis made bond fide.
194. If the District Judge is ratisfied that therecy.;om o
Procedure. is sufficient ground foraAct XIX of
believing as aforesaid but 1811
not otherwise; he shall summon the party com-

pleined of, and give notice of vacant or distuzbed
M210LD 67
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possession by publicstion, and, after the “expira-
tion of a reasonable time, shall determine sum-
marily the right to possession (subject to a suit
a8 hereinafter provided) and shall deliver
possession accordingly :

Provided that the Judge shall have the power
to appoint an officer who shall take an inventory
of effects, and seal or otherwise secure the same,
upon being applied to for the purpose, without
delay, whether he shall have concluded the inquiry
necessary for summoning the party complained of
or not.

195. If it further appearsupon such tnquiry as Soction 5,

Axpommm of curator 8foresaid that danger is-l*ﬁ
pending determination of to be apprehended of the

pro.esling. misappropﬁation or waste

of the property before the summary procceding
can be determined, and that the delay in
obtaining security from the party in possession
or the insufficiency thereof is likely to expose
the party out of possession to considerable risk,
provided he is the lawful owner, the District
Judge may. appoint one or more curators whose
authority shall continue according to the terms of
his or their respective appointments, and in no case
beyond the determination of the summary proceed-
ing and the confirmation or delivery of possession
" in consequence thereof : :

Provided that, in the case of land. the Judge

may delegate to the Collestor, or to any officer sub-
ordinate to the Collector, the powers of a curator :

Provided, further, that every appointment of a

curator in respect of any property shall he duly
published.

XIX of
1.

196. The District Judge may authorise the Section 6,

curator to take posses-
Powers conferable on gjon of the property esther
eurators generally, or until security
is given by the party in possession, or until in-
ventories of the property have been made, or for
any other purpose necessary for securing the
property from misappropriation or waste by the
party in possession : .

Provided that it shall be in the discretion of
the Judge to allow the partv in possession to
continue in such possession on giving security
or not, and any continuance in possession shall
be subject to such orders as the Judge may
issue touching inventories, or the securing of deeds
or other effects.

Act XIX of
1841,

187. (1) Where a certificate has been granted Section 23,

y . sae o‘ . g !}
ofmt;n“n .,’,"é..,.. the Succession Certificate

Act VII of
under Part X or underm"sg'

tors. Pa"'.l‘ cf cebls, Act, 1889, or & gmnt OfVII of 1889,

ele., bo rurator. probate ‘or letters of
administration has been made, a curator ap-
pointed under this Part shall not exercise any
authority lawfully belonging to . the holder of
the certificate or to the executor or adminisirator.

(2) All persons who have paid debts or rents
to a curator authorised by a Court to receive them
ehall be indemnified, and the curator shall be
responsible for the payment thercof to the person
who has ottained the certificate, probate or letters

¢ administration, as the rase may be,
G8
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198. (7} The Ihetrict Judge «leli talz from fectiom,

Cutitor o sive sy the curator security forfgh)‘m“
ard vy receive temunca-  the faitliful discharge of =~
tien. Lis trust, and for render-
ing satisfaciory accounts of the ssme as hercinafter
vrovidud, urnd niav auiborise him to receive out
of the property such remuneration, in no case
xceeding five per centum on the movealle pro-
verty and on the arrnuzl profits of the immove-
alidle property, as the District Judge thinks reason-
able.

(?) All surplus money realized Ly the curator
thall be juid inwo Court, £nd invested in public
<ecurities for the lenefit of the perscrs entitled
thereto upon adjudication of the swmmary pro-
coeLn, ’

(?) Security sheil be required from the curator
with eIl reacsonelLle despatch, arcd, where it is
practiczlle, <hall Le taken geaerally to answer all
cases for which the person may be =afterwards
appointed curator : hut no delay in the taking of
security shall prev ent the Judge from immediately
iLvesting the curntor with the poswers of his office.

169. (7) Where tiie estate of the deceased person Section 8,

consisgs wholly or in part IASC:I-UX“

Rejort frnl!‘l '('12"1.‘('1')1' of land paying revenue *
«.}'me etete jncluces re- to Govermmeut. in all
venuc-pryving lund. rbtd

matters regardicg the pro-

priety of sununoning the party in possession, of ap-
pointing & curator, or of namineting individuals to .
thatappointieent, the District Judge shall demand
a report from the Coliector, and the Collector shall
thereupon furnish the same:

Provided that in cases of urgency tke Judge
may proceed, in the first instance, without such
report.

(2) The Judee shall not be obliged to act in
conformity with any such report, but, in case of
his acting otherwise than according to such report,
ho shall immediately forward & statement of his
reasons to the High Court, and the High Court,
if it is dissatisfed with such reasons, shall direct
the Judge to proceed conformably to the report
of the Collector.

290. The curator shall be subject to all orders gection »,
of the District Judge re- Act XIX ot
]m?litntion and defence garding the imtitution or 1841.
of suits. the defence of suits, and
all suits may be instituted or defended in the name
of the curator on behalf of the estate :

Provided that an express authority shall be
requisite in the order of the curator’s appointment
for the collection of debts or rents ; but such ex-
press authority shall enable the curator to give a
full acquittance for any sums of money received
by virtue thereof.

201. Pending the custody of the property by .on 1

Allowances to apnaront the curator, the District Act X1X of
owners pending custody by Judge may make such 184L
curator. allowances to parties hav-
ing & primd facie right thereto as upon a summary
investigation of the rights and circumstances of the
parties interested he considers necessary, and may,
at his discretion, take security for the repayment
thereof with interest, in the event of tle party
beirg found, upon the adjudication of the summary
proczuding, not Lo be entited thereto,

: 69



*

66
202. The curater shall file monthly accounts in Section 11,
abstract, and shall, on the fs":’,‘\u‘“
expiry of cach period of
three months, if his ad-
ministration lasts eo long, and upon giving up
the posscssion of the property, file a detailed
a~count of his administration to the satisfaction
ot the Di trict Judge.

203. (1) The accounts of the curztor shallSectionl2,
Inspection of ac. D€ vpen to the inspection ﬁ;‘;‘,‘_n‘\‘ of
counts and right of Of all parties interested ;
(i,m"_'"ed rartytokeep and it ehall be competent
u Jlicate. :
. for any such interested
party to appoint a separate person to kecp a
- daplicate account of all receipts and payments by .
the curator.
(2) If it is found that the accounts of the
curator are in arrear, or that they are errone-
ous or incomplete, or if the curator does mnot
. produce them whenever he is ordered to do
8> by the District Judge, he shall be punishable
w.th fire not exceeding one thousand rupees for
cvery such default.

204. If the Judge of any district hasBection13,
Dar to appointment #8PPO10ted a  curator, m::fc:sxt:l[.x

of second curator for Tespect of the whole of the
8amo property. property of a deceased person,
euch appointment shall preclude the Judge of
any other district within the same province from
appointing any other curator, but the appointment
of a curator in respect of a portion of the property
of the deccased shall not preclude the appointment
within the same province of another curator in
respect of the residue or any portion thereof :

Provided that no Judge shall appoint a curator
or entcrtain a sunmmary proceeding in rescect of
property which is the subject of a summary pro-
ceedizig previously instituted undoer this Part
bofore enotl:er Judge:

Provided, further, that, if two or more curators
are appointed by dificrent Judges for several parts
of an estate, tie Higi Cowrt wmay meke such
order es it thinks fit for the appcintment cf one
curator of tke whole property.

2£05. An application under this Part to the Section 14,

District Judge must be made Ase:lm of

Accounts to be filed
by curator.

Limitation of tire for

., . - l
epplication for curator. within six months of the

. decath of the proprictor
whose property is claimed by right in successicn.

20€. Notking in this Part shall be deemed to goctjon 15,
Bar toenforcement of Suthoriso the contravention Act XIX of
Part agrinst Ipuuiu of any public act of settle- 1841
sottlement orlegnlcirce- ment or of any lecal diree-
tions Ly deceascc. tions given: byy s deccased
proprictor cf any rvreperty for the possession of
kis property after his decease in the ovent of
minority or otherwise, and, in every such case,
as soon as the Judge having jurisdiction over the
property of a deccased person is satisfied of the
cxistence of such dircctions, he shall givo effect
thereto.
207. Nothing in this Part shall be deemed to g, 4. 16,
Court of Weeds o be authorise any disturbance of zet XIX
made c:n..t-;;.i;x“:nsc of the possession of a Court of 1841
minors havinz pronerty  of \Wards of ary property ;
ﬂ.ll? ject to jts j'.ll'isdiC- and in case 2 n}incr' or
Lo other disqualifed person
vLose property is subject to the Court of Wards,
0
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is the party on whose hehal! am licat’on is made
under this Part, the District Judrze, if he deter-
mines to summon the party i1 possession and t
appoint a curator, shall invest the Court of Werds
with the curatorship of the estate pending the
procerditg without taking security as aforesaid :
and if the minor or other disqualified person,
upon the adjudication of the summary proceedi 1g.
appears to be entitled to the property, possession
shall be delivered to the Court of Wards. 4

208. Nothing con;ained in thise Part shall f&"ﬂ&:
e anv impediment to the gy
bringing of a suit either
by the party whose appli-
cation may have been rejected before or after
the summoning of the party in possession, or by
the party who may have been evicted from the
possession under this Part.
209. The decision of a District Judge in a Section 12,
. summary procecding under i‘::l:“'\"!
nur}n:i'!!:::yo}fargcii:::; this Part shall have no other
effect than that of settling
the actual possession; but for tais purpose is
shall be final, and shall not be subect to any

appesl or Teview.

Saving of right to
bring suit.

210. The Local Government may sppoint i’:t‘:; _.?';‘
public curators for any dis 1a41

of trict or number of district?;

i and the District Judge hav-

ing jurisdiction shall nominate such public curators

in all cases where the choice of a curator is left

discretiopary with him under this Part.

Appointment
public curators.

PART VIIL

REPRESENTATIVE TITLE TO PROPERTY OF DE
CEASED OX SUCCESSIOY.

211. (7) The executor or administrator, as the e='ion 179,
Character and  ro. cass may be, of a deceased 4t £ ©f
rty of execntorp or pe_r'on is his legal represent-
ministrator as such. ative for all purposes, and

all the property of the
rdecessed person vests in him as such.

(2) When the deceased was a Hindn, Muham-Sect'on 4,
adan, Buddhist, Sikh or Jaina or an exempted A
n, nothing herein contained shall vest in an~
xecutor or administrator any property of the
eceased person which would otherwise have

passed by survivorship to some other person.

212, (I) No right t? any part of the property Section 1'90-
Richt to i . of a person who has diefActX o
pmpegrty. fo intestate’s intestate can be mbhshed 1365,
in any Court of Justice,
unless letters of administration have fir t been
granted by a Court of competent jurisdiction.

(2) This section shall not apply in the case of Section 331,
the intestacy of a Hindu, Muhammadan, Buldhist, i\&;&x of
Sikh, Jaina or Indian Christian. Section 3,

Act V11 of
1901,

'213. (I) No right as executor orlegatee can bu Section 187,

Right as executor or established in any Court d;\g&x o

1:{.:.. when establish- Justice, unless & Court of Section= (1),
N ] competent jurisdiction in Act VI of

British India has granted vrrobate of the will 1903

under which the right is claimed, or has granted

letters of administration with the will or with »

copy of an authenticated copy of the will annexed.
Ar2I0LD 7 *
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(2) This section shall not apply in the case of Eoction 231,
wills made by Muhanimadans, and shall only At X of
apply in the case of wills made by any Hindu, section 2,

Buddhist, Sikh or Jaina where such wills are of the Act XX1 of

class specified in section 57, 1870.
214. (1) No Court shall— Bection 4,
© Act Vllof -
Proof of representa. 1589,

tive title a condition
precedent to’ recovery

shrough the Courts of

debts from deltors of

deceased persoms.

(a) pass a decree against 3 debtor of a de-
ceased person for peyment of his debt
to a person claiming on succes:10i: to be
entitled to the efiects of the deceased
person or to any part thereof, or :

(b) proceed, uporf an application of a person
clainiing to be so entitled, to execute
agninst such a debtor a decrec or order
for the payruent of his debt,

except on the production, by the person #o claim.
ing, of— .

(1) a probate or- letters of adminjstration
cvidencing the grant to bim of adminis-
tration to the estate of the deceased, or

(17) a certificate granted under section 31 or
section 32 of the Administrator General’s IIT of 1013,
Act, 1913, spd having the debt men-
tioned therein, or

(11%) a succession certificate granted under Part
X arnd having the debt specified there-
in, or
(17) ¢ certificate granted nunder the Succession VII of 1889,
~ Certificate Act, 1889, or

(r) a certificate granted under Bomhay Re-
gulation No. VIII of 1827 and, if granted -
after the first day of May, 1889, having
the debt specified therein.

(2) The word “‘debt” in sub-section (7) in-
oludes any debt exccpt rent, revenue or profits
payable in respect of land used for agricultural
purposes,

215. (1) A grant of probate or letters of ad- Section 152,

Effect on certificats MiDistration in respect of Act Vol
of subsequent probaie a&n estate shall be deemed to g.ctjon o1,
or letters of adminis- gyporsede- apy certificate Act VIIof
teation. " previously granted under !88%-

Part X or under the Succession Certificate Act, YITof
1889, or Combay Regulation No. VIII of 1827, ' ' °f 1888.
in respect of any debts or securities included in
the estate.

(2) When at the time of the grant of the pro-
bate or letters any suit or other proceeding
iostituted by the holder of any such certificate
regarding any such debt or security is pending, the .
person to whom the grant is made shall, on apply-
ing to the Court in which the suit or proceeding
it pending, be cntitled to take the place of the
holder of the certificate in the suit or proceed- -
ing:

Provided that, when any certificate is supersed.
ed under this scction, all payments made to the
holder of such certificate in ignorance of such
supersession shall be held good against claims
upder the probate or letters of adwinistration,

°2
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2i6. Aiter ary grant of yrobate or letters of Fection 280,
Crantee of protate administration, no  other 3¢ )

or ndministrtion alone  than the person to whom the Section 82,
to sue, ete., until eamie same 1:ay ]ul\'e been grante.d Act Vof 188l
revohed. shall have power iv sue or

prosccute any suit, or otherwisc act as represent-

ative of the deceased, throughout the provinee in

which the same may have been granted, until

~uch probate or letters of administration has or

have been recalled cor revoked.

PART IX.

PRronATE, LETTERS -OF ADMINISTRATION AND
ADMINISTRATION OF ASSETS OF DECEASED.

217. Save as ctherwise provided by this Act Sect'on2,
or by any_other law for the ;\gﬁsx of
time being in force, all grantste t'ons 2
of probate and letters of administration with the and 156,
will annexed and the administration of the assets’gs;
of the deceased in cases of intestate succession s
be made or carried out, as the case may be, in
-accordance with the provisione of this Part.

Application of Part.

CHAPTER L

Or GrRANT OF PROBATE AND LETTERS or ADNINIS-
TRATION.

218, (1) If the deccased has died intestate Section 23,
and was a Hirdu, Mubam- :;stlY of

To whom admimnistra- Tadan, Buddhist, Sikh or
ﬁob: may be granted, Jaina or an exempted per-

here  cece * & son, administration of his
e, e ganted v a2y
xempted person. person who, according to the
1 rulcs for the distribution of
{ihe estate applicable in the case of such deceased,
Jwould be entitled to the whole or any part of
such deceased’s estate.

(2) When several sech persons apply for such
dministration, it shall be in the discretion of the
urt to grant it to any one or more of them.

(3) When no such person applies, it may be
ted to a creditor of the deceased.
219. If the deceased has died mtestate and'i‘;h? oi-"“-

was not a person belonging jggs

Where deceased i
e oo Y0207 of the classes referred

adan, Budadhist, Bikh, to in section 218, those who
ains or exempted per- are connected with him,
either by marriage or by
onsanguinity, are entitled to obtain letters of
Jadministration of his estate and effects in the
rder and according to the rules hereinafter
stated, namely :—

(a) If the deceased has left a widow, adminis--Section 281,
tration shall be granted to the widow, unless the IA;:&XOI
ourt sees cause to exclude her, either on the
ground of some personal disqualification, or
because she has no interest in the estate of the

{deceased. .

"1 Nustrations.

1 () The widow is a lunatic or has committed adultery or
as been barred by her marriage settlement of all interest in
er husband's estate. There is cause for excluding her from

the administration.

] (i) The widow has married again since the decease of

ber busband. This is not good csuse for her exclusiom.

a3
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[ (6) If the Judge thinks proper, he may asso- Sectiom 202,
ciate any person or persons with the widow in the fs‘gsx of
administration who would be entitled solely to the
administration if there were no widow.

(¢) If there is. no widow, or if the Court sees Section 203,
cauce to exclude the widow, it shall commit the f:ﬁ‘sl of
ad ministration to the person.or persons who would

be beneficially entitled to the estate according to-

ths rules for the distribution of an intestate’s

:state :

Provided that, when the mother of the de-
seased is one of the class of persons so cntitled,
the shall be solely entitled to administration.

(d) Those who stand in equal degree of kindred gection 20£.
w0 the deceased are equally entitled to administra- lAfgs X of
tion. -

(e) The husband surviving his wife has the Section 205,
ssme right of administration. of her estate as the Aot X of
widow has in respect of the estate of her husband. =

When there is no person connected with Section 208,

the deceased by marriage or consanguinity who is ot X of

ntitled to letters of administration and willing
“0 act, they may be granted to a creditor.

(9) YWhere the deceased has left property in section 207,
British India, letters. of administration shall be Act X of
canted according to the foregoing rules, notwith- 186
standing that he had his domicile in a-country in

which the law relating to testate and intes’'a’s

juccession differs from the law of British India.

220. Letters of administration entitle the ad- Section 14,

Efoct of letter of ministrator to all rights ActVof

dministeats ™ % belonging to the intestaie 88 gection 191,
fon- effectually as if the admin- Act X of

stzation had been grantzd at the moment after his 1865

xath.

221. Letters of administration do not render Section 15,
valid any intermediate acts l‘;;l" of
Acts n::ﬁ':idlbd b7 of the administrator tending gection 193,
dminist to the diminution or damage Act X of

f the intestate’s estate. . :
222. (I) Probate shall be granted only to an Section 6,

: ActV
Probate only to ap- ex,ecuwr appointed by the T8sl. of
pointed executor. wilk Section 181,
Act X of
1885,

(2) The appointment may be expressed or by section 7,

axcessary implication. fscglv of
Section 182,
. Act X of
JRustrations. 1865,

(") A wills that C be his executor if B will not. B i ap-
pointed executor by implication.

(5) A gives a legacy to B and several legacies to other
parsons, among fhe rest to his daughter-in-law C, and adds
# but should the within-nhmed C be not living, I do counstitute
and appoint B my whole and sol¢ executrix.” € is appointed
executrix by implication.

(s1i) A appoints several persons executors of his will and
oodicils and his nepbew residuary legates, and in enother
vodicil are these wordn,—* I appoint my nephew my residuary
Teg1tee to discharge all lawful demands against my will and
cod cils signed of different dates.™ The nephew is appointed
an execctor by implication.

223. Prabaiz cannot be granted to any person Section 183,

: : 5 _Act X of
Persons to whom pro who is a minor or is of un 1865,

bate capro: be grauwed. Sound mind, nor, u;ﬂemswm 8,
the deceased was a Hindu, Act V o
ug 1881.



61

uhammeden, Puddhist. Siklor Jaina or an ex- “
empted porsen, to & jarried woman without the -
previeus consent of her husband.

9224 Wh(n several executors are appointed,ieéﬁ‘?ho?-
(uant of prolate to probate may be granted jggq;.

s-veral ezecutors simul- g0 tlem all simultaneously Section 184,
tancously or at different

tat di : Act X of
trimes, or at different times. 1865, %

Hlvetration.

A is an executor of B’s will by exprese appointment and C 4
an executor of it by implication. Probate may be granted to 't
A :nd € at the same time or to A first and then to C or to C ¥
fi.et and th.nto A '

225, (I) i a codicil is discovered after the Section 6, i
Act Vof H
grant of probate, s separate 1gg). 4

Scparate probate of

codiol discorercd after Probate of that codicil may Secti{no}w: 1
grant of probate. be granted to the executor, {‘::5 v

if it in no way repeals the =~
appointment of executors made by the will.

(2) 1f different executors are appointed by the f
codicil, the probate of the will shall be revoked, :

and a new probate granted of the will and the {
codicil tegether.

226. When probate has becn granted toSecticn 11,

—~ Act Vof
of scveral exccutors, and one jggy.
m‘?,f."t'l‘.fmfﬂ,""““ of themm dics, the entire Section186,

g ox- ; Act X of
ecutor. represcntation of the testa-

.. 1865,
tor accrues to the surtiving
executor or cxccutors.

227. Probate of a will when granted estab- Section12,

. X Act Vol
Effect Omehte. hSh( ) the Wlu ﬁ'om the }1881.

dcath of the teststor, and Bectionl188,
renders valid all intermediate acts of the exe-ActX o
1865,
cutor as such.

228. When a will has beeh proved and de- Section5;
posited in & Conrt of com- f:;f of
mAm:gm ‘::h petent jurisdiction situated Section 180,
thzﬁticuted cepy of will ber 0{1‘3 the limits of the f:&ax o
proved abroad. Province, whether within or
beyond the limits of His
Majesty's dominions, and a properly authenticated
opy of the will is produced, letters of administra-

tion may be granted with a copy of such copy
cacxed.

229. When a person appointed an executor Section I8,
has not renounced the execu- Act Vo

Gmant of administra- torshy . e _1331:
tion where executor rship, letters of adminis Section 188,

not renounced. tration shall not be granted Act X of
to any other person until a 1865

citation has been issued, celling upon the execator
to accept or renounce his-executorship :

Provided that, when one or more of several
exccutors have proved a will, the Court may, on
the death of the survivor of those who have proved,.

grant Ictters of administration without citing
those who have not proved.

230. The renunciation may be made orally in Section 17,

the presence of the Judge, Act Vol

Form and effect of 4: . 188l.
renunciation of execu- or by a writing s\gned by Sectienldd,

forship. the person renouncing, and Act X of
when made shall preclude 168%

him from ever thereafter applying for probate of

the will appointing him executor.

A210LD B
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CHAPTER IL
OF LIMITED GRANTS.

Grants limited 1n duration.

©237. When a will has been lost or mislaid Section 208,

. Act X of
Probate of copy or since the testator’s death, or jggs.
draft of lost will. has beén destroyed by wrong iediven M,
ct Vo

or accident and not by any act of the testator, and jgq;°
a copy or the draft of the will has been preserved,
probate mav be granted of such copy or draft,
{imited until the original or a properly authenti-
cated copy of it is produced. , .

238. When a will has been lost or destroyed Section 208,
Probate of contents and no copy has been made At.X f
of contems nor the draft preserved, Section 25,
of Jost or destroyed will probate may be granted of lAsc;lv of
its contents if they can be established by evidence. :

239. When the will is in the possession of a Bection 210,

. a3 f
Probate of copy where  person residing out of the fgcéa_x y
original exists. province in which applica- Section 26,

tion for probate is made, who has refused or fscatlv of
neglected to deliver it up, but a copy has been
transmittcd to the executor, and it is necessary for

the interests of the estate that protate should be
granted without waiting for the arrival of the
original, probate may be granted of the copy so
transmitted, limit:d untd the will or an authenti-

cated copy of it is produced.

240. WWhere no will of the deceased is fortho Section 211,

Administration until coming, but there is reason f:;s_x of
will produced. to believe that there is & will Section 27,

in existence, letters of administration may be i‘:s‘lf’ of
granted, limited until the will or an authenticated
copy of it is produced.

Grants for the use and benefi of others having
righ!.

241. When any executor is absent from the Section 212,

3 3 : : o Act Xof
Administration, with province in which applica-)ggs

will annexed, to attor- tion is made, and there is Section 28,
mey of absent executor. ;)6 executor within the pro-Act Vol
vince willing to act, letters of administration, with 1881.

the will annexed, may be granted to the attorney

or agent of the ahsent executor, for the use and

benefit of his principal, limited until he shall

obtain probate or letters of administration granted

to hims:lf. ’ .

242. When any person to whom, if present, Section 213,
Adrministrati e letters of administration, lAB‘;&x“
will ;mn::cm:e:l‘. .7:‘ na:)r- with the will ?nnend’ m“ght Section 29,
ney of absent person be grented, is absent from Act Vot

;h";ng mﬂt- d'?“}d the provinoe, letters of ad-’“lj
tor. 24mInS- ministration, with the will
) annexed, may be granted
to his attorney or agent, limited as mentioned
in section 241,

243. When a person entitled to administration Sectinn 214,
Adaftinistration to at. lncase of intesmy is absent A<t X of
h"?gy of absent Pe!gon from the Pm"ince, ‘nd no géon 30,
:::i:dof?:’; te:‘t‘:::"“f person equally entitled is Act Vot
A willing to act, lettars of ad-188L

mimstration may be granted to the attorney or
azent of the absent peraon, limited as mentioned
I section 241,

7



\vv

-6t

244. When a minor is sole executor or sole Sectiom 215,
residuary legatee, letters 45 X of
Adniinistration  during of administration, with gection 31,
minority of nole exocutor the will annexed, may be ActVof 185kt
or residuary legatoe.. grnnted to the legal
guardian of such minor
or to such other person as the Court may think fit
until the minor hes attained his majority at which
period, aud not before, probate of the will shall be
granted to him.

.

245. When theze are two or meore minor Section 216,
;iminitnl‘ion durin executors anfi no ex-ecu-tor Ac""s( °
minrity of sever' ”ew’f who has attained majority, section 32,
tors or jeriduary ie;atees. OF two or more residuary Act V of
legatees and no residuary 85
legatee who has attained majority, the grant shall

be limited until one of them shall have atlained
hig masinrely,

248. If a sole executor or a sole universal or Section 217,
Administration for use residuary legatee, or a per- Act X of
and benefit of lunatic or gon who would be solely gg:xonn
minor. entitled to the estate of ActVof

the intestate according to the rule for the distribu- 188!-
tion of intestates’ estates applicable in the case of
the deceased, is a minor or lunatic, letters of admin-
istration, with or without the will annexed, as the
case may be, shall be granted to the person.to
whom the care. of his estate has been committed
by competent authority, ox; if there is no such
person, to such other person as the Court may
think fit. to appoint, for the use and henefit ef the
minor or lunatic until he attains ‘majority or
becomes of sound mind, as the case may be..

247. Pending any suit . touching the validity Section 218;.
of the will of a deceased ;oo X °f
Administration pendents person or for obtaining Section 34,.
lite. or revoking eny probate or Act V of.
any grant of letters of ad- 1881..
ministration, the Court may appoint an adminis-
trator of the estate of such deceased person, who
shall have all the rights and powers of a gencral
administrator, other than the right of distributing
such estate, and every such administrator shall be
subject to the immediate control of the Court and

shall act under its direction.

Grants for special purposes..

248. If an executor is appointed for any Section 218;.
limited purpose specified 45X of
Probate limited to in the will, the probate Section 35;.
purpose specified in will ghall be limited to that Act Vof.
purpose, and if he should '8!
appoint an attorney or agent to take administra-
tion on his hehalf, the letters of administration,
with the will annexed, shall be limited accordingly.

249. If an executor appointed generally gives an Section 220,
Admisistration.  with anthority to an attorney Act X of
will annexed, limited to or agfmt to Frove a will Section 3Cy.
particular purpuee. ca his bchalf, and the Act Vof.

autbority is limited to a 183l
particular purpose, the letters of administration,
with the will annexcd, ahall be limited accordingly.
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250. Where a person dies, leaving property ofi?tﬁin ;221.
Administration limit- which he was the sole or1865. °
ed to property in which surviving trustee, or in Section 37,
person has ~ benchicial which he had no beneficial Act Vof

interest. interest on his own account, oo-

and leaves no general representative, or one who

is unable or unwilling to act as such, letters of

administration, limited to such property, may be
nted to the beneficiary, or to some other person

on his behalf.

251. When it is necessary that the represent-Section 222,
Act X of
~ ative of a person deceased ges
. d‘:g';‘&f’t'f“‘“"" limit-  he made a party to s pend-Sochgnz&
ing suit, and the executorf ™ Vof
or person entitled to administration is unable or
unwilling to act, letters of administration may be
granted to the nominee of a party in such suit,
limited for the purpose of representing the deceased
in the said suit, or in any other cause or suit which
may be commenced in the same or in any other
Court between the parties, or any other parties,
touching the matters at issue in the said cause or
suit, and until a final decree shall be made therein
and carried into complete execution.

252. If, at the expiration of twelve monthSSection 223,
‘d o from the date of any probate fs”;&x of
et ;m;’;:r::nd ";:: or letters of administration, Seetion 39,

coming party to suit the executor or administra-ActVof
to be brought against tor to whom the same has 188L
surLnistrator. been granted is absent from

the province within which the Court which has
granted the probate or letters of administration
exercises jurisdiction, the Court »aey grant, to
any person whom it may think fit, letters of ad-
ministration limited to the purpose of becoming
and being made a party to a suit to be brought
agamst the executor or administrator, and carry-

ing the decree which may be made therem into
effect.

253. In hich it Ssction
any case in W appmmvmxdm

. for preserving thepropertylm‘
d.kt:zxmm:g-:n hu‘:::é of a deceased person, th
;memﬁon " ge. Court within whose ]unsdno-lA&de
ceased’s property. tion any of the property is

gituate may grant to any
pereon, whom such Court may think fit, letters of
administration limited to the collection and pre- .
servation of the property of the deceased and to
the giving of discharges for debts due to his estate,

subject to the directions of the Court.

254. (I) When a person has died intestate, orSection 225,

leaving a will of which t.he.reﬁ;;&x°£

Appointment, as ad- is no executor willing andgection 41,
ministrator, of person competent to act or whereMVo!

other than ome who, the executor is, at the time!SSL

::...e:., w.,ld] c]i.m‘; of the death of such person,

titled to administration. resident out of the province,
and it appears to the Court
to be necessary or convenient to appoint some
person to administer the estate or any part thereof,
other than the person who, tn ordinary circum-
stances, would be entitled to a grant of adminis-
tration, the Court may, in its discretion, having
to consanguinity, amount of interest, the
safety of the estate and probability that it will be
roperly administered,” appoint such person as it
thinks fit to be administrator.
M210L.D. 7
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(2) In every such case letters of adminis-
%ratlon may be limited or not as the Court thinks
t. : '

Grants with exzeption.

255. Whenever the nature of the case Section 228,
Probate or adminis. requires that an exception f:;sx of
tration, with will an. be made, probate of a will, Section 4,
nex:_d. subject to ex- or letters of administration Act Vof
ception. with the will annexed, shall 1881

be granted subject to such exception.

irag Section 227,
256. Whenever the nature of the case requires 72" &

Administration with that an exception be made, 1865,
exception. letters of administration Secti'gmofﬁ.‘

ct

shall be granted subject to such exception. 1881

Grants of the rest.

257. Whenever a grant with -exception of Section 228,
rrobate or adminis- Probate, or of letters of ad- iascgsx of
tration of rest. ministration with or with- Section 41,
out the will annexed, kas been made, the person Act V of

entitled to probate or administration of the re- 158!
mainder of the deceased’s estate may take a
grant of probate or letters of administration, as
the case may be, of the rest of the deceased’s

estate.
Grant of effects unadministered.

258. If an executor to whom probate has been Section 229,

Grant of effects un. granted has died, leaving IABC:& X of
administered. a part of the testator’s estate Section 45,

unadministered, a new representative may be ActVof

appointed for the purpose of administering such 1881.
part of the estate. .

259. 1In granting letters of administration of Section 230,
Rules as to grants of 8D estate not fully adminis- ;%X of
effects unadministered. tered, the Court shall be Section 48,
guided by the same rules as apply to original Ascgl.v of

grants, and shall grant letters of administration 1
to those persons only to whom original grants
might have been made.

260. When a limited grant has expired by gection 231,

Administration when eflux of time, or thef;é's_xd

limited grant expired happening of the event or & .-
and still some part of contingency on which it ActVof
estate unadministered (oo imited and there is138L
still some part of the deceased’s estate unadminis-

tered, letters of administration shall be grantsd

to those persons to whom original grants might

have been made.

-

CHAPTER III.

ALTERATION AND REVOCATION OF GRANTS.

261. Errors in names and descriptions, or in Section 232,
What errors may be Setting forth the time and -i\;;sx of
rectified by Court. place of the deceased’s death, geetion 48,

or the purpose in a limited grant, may be rectified Act V of
by the Court, and the grant of probate or letters !381-
of adminis‘ration may be ultered and amended
accordingly.

262. If, after the grant of letters of adminis. Section 233,

i i 11 Act X of
Precedure where  trétion with the will Togs,

colicil discovered after 8nnexed, a codicll is dis- Section 49,
gran: of administration covered, it may be added Act Vot
with will annexed. to the grant on due me 1331,
and identification, and the grant may be altered

and a :ended eccordingly.
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263. The grant of probate for letters of ad- i'cf‘ﬁi“‘ 1234.
ninistration may be revok-jggs °

Revocation or annul-  ed or annulled for  just Section 50,
ment for just cause. Act Vof

Ezxplanation.—Just cause shall be deemed to
exist where—

(a) the, proceedings to obtain the grant were
defective in substance; or

(¢) the grant was obtained fraudulently by
making a false suggestion, or by conceal-
ing from the Court something material
to the case ; or

(c) the grant was obtained by means of an
untrue allegation of a fact essential
in point of law to justify the grant,
though such allegation was made in
ignorance or inadvertently ; or

(d) the grant has become useless and in-
operative through circumstances; or

(¢) the person to whom the grant wasSections 2
made has wilfully and without reason- ﬁd olfll'sgf
able cause omitted to exhibit an
inventory or account in accordance
with the provisions of Chapter VII of
this Part, or has exhibited under that
Chapter an inventory or account
which is untrue in a material respect.

Illustrations.

(1) The Court by which the grant was made had no juris-
diction.

(st) The grant was made without citing parties who ought to
have been cited. |

(169) The will of which probate was obtained was forged o-
revoked.

(ir) A obtained letters of administration to the estate of B,

as his widow, but it has since transpired that she was never *
married to him.
(¢) A has taken administration to the estate of B as if he
had djed intestate, but a will has since been discovered.
(vi) Since probate was granted, a later will has been dis-
covered.
(cii) Since probate was granted, a codicil has been dis-
covered which revokes or adds to the appointment of execo- -
tors under the will .

(viii) The person to whom probate was, or letters of ad-
ministration were, cranted has subsequently become of un-
sound mind.

CHAPTER 1V.

OF THE PRACTICE IN GRANTING ANXD REVOKING
PROBATES ANXD LETTERS OF ADMINISTRATION.

264. (I) The District Judge shall have jurisdics Seotion 235,
. : tion in granting and revok-Act X of 1865
risdi of s :
Diitrict cu?l:dge in ing probates and letters ofml'
granting and revoking gdministration in all cases 1881

probates, etc. within his district.

(2) Except in cases to which section 57 applies, Section 2,
no Court in any local area beyond the limits of Act V of
the towns of Cslcutta, Madras and Bombay, and éﬁ,‘,‘m 2
the province of Burma, shall, where the deceased Schedule I,
is a Hindu, Muhammadan, Buddhist, Sikh orAc
Jaina or an exempted person, receive applications of 1950,
for probate or letters of administration until the
Local Government has, by a notification in the
local officinl Gazette, authorised it so to do.

Rl
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265. (1) The High Court may appoint such > °“°A°'° act
Power to appoint ]qdnqml officers mthm any ¥ of 1865,
?elegnte d:f District  district as 1t thinks fit to Sjction 52,
u t 1 with - it tV
co:&‘m;) deal with non-  gct for the District Judge as Flot
) Pelegates‘ to grant probate gjction 2,
and lette}-s of administration in non-contentious At VI of
cases, within such local limits as it may pre- {51

scribe.} .

Provided that, in the case of High Courts not
established by Royal Charter, such appointment
shall not be without the previous sanction of the }

(2) Persons so appointed shall be called
“ District Delegates ”.

266. The District Judge shall have the like Séction'236,
District Judge's POVeEs and authority inf“Xd
powers as to grant of relfgion to the granting of section 53,
f::t‘i’“’ and adminis- probate and letters of admin- Aft V of
on- istration, and all matters 1§51

connected therewith, as are by law vested in him
in relation to any civil suit or proceeding pending
in his Court. '

287. (I) The District Judge may order any ﬁhgn%7.

District Judge may Person to produce and bring 1965. of
order person to produce Into Court any paper Or Section 54,
testamentary papens.  writing, being or purporting Ast V of
to be testamentary, which may be shown to be in 1881.

. the possession or under the control of such person.

writing is in the possession or under the control of

* such person, but there is reason to believe that he

has the knowledge of any such paper or writing,
the Court may direct such person to attend for the
purpose of being examined respecting the same.

(3) Such person shall be bound to answer truly
such questions as may be put to him by the Court,
and, if so ordered, to produce and bring in such
paper or writing, and shall be subject to the like
punishment under the Indian Penal Code, in case of XLV of 1860.
default in not attending or in not answering such
questions or not bringing in such paper or writing,
as he would have been subject to in case he had
been a party to a suit and had made such default.

(4) The costs of the proceeding shall be in the i
discretion of the Judge. 4

268. The proceedings of the Court of theSecticn 235,
T p l,. g of Dis- District Judge in relation to 1gss.
trict Judge's Court in the granting of probate and ioch"crmofss.
relation to probate and Jetters of administration 18"'}1_
administration. shall, save as hereinafter
otherwise provided, be regulated, so far as the
circumstances of the case permit, by the COdeVonooa

of Civil Procedure, 1908. :
Section 239,

269. (I) Until probate is granted of the wiJl et o0 -
When and how Of, 8 d.\(\-ased person, or an 1ggs.
District Judge to in- acdministrator of his estate Section a,f
terfere for protection " j. constituted, the District 1901, o
of property- Judge, within whose jurs-
diction any part of the property of the deceased

rson is situate, is authorised and required to
interfere for the protection of such property at the
instance of any person claiming to be interested
therein, and in all other cases where t.he Judge
considers that the propertr incurs any risk of loss
or damage: and for that purpose, if he thinks

82

. (2) If it is not shown that any such paper or %
'
i
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fit, to appoint un ofiicer to take and keep posses-
sion of the property.

(2) This scetion shall 1ot apply when the
deceased 1s a Hinda, Muhammadan, Buddhist,
Sikh or Jaina or an exempted person, nor shall it
apply to any part of the property of an Indian
Christian who has died intestate.

270. Probate of the will or letters of adminis- Section 240,
When probate or ad. tration to the estate of afs"&x of

ministration may be d.ciased person may  be Section 58,
granted by District  granted by a District Judge Aet Vof
Judge. under the seal of his Court, 1581-
if it appcars by a petition, verified as hereinafter
provided, of the person applying for the same
that the testator or intestate, as the case may be,
at the time of his decias: had a fixed place of
abode, or any property, moveable or immove-
able, within the jurisdiction of the Judge.

271. When the application is made to the Section 241,
Disvossl of amili Judge of a district in WhichlAa‘;tsx°f
tionurr::i.e tz J‘:xr()llét:c:)f the deceased had no fixed Section 57,
district in which de- abode at the time of his Act Vot
ceased had no fixed (cath, it shall be in the 1881
abode. discretion of the Judge to
refuse the application, if in his judgment it could
be disposed of more justly or conveniently in
another district, or, where the application is for
letters of administration, to grant them absolutelr,
or limited to the property within his own juris-
diction.

272. Probate ard lticrs of administration Section 241.
ma>, upon application for A, Act X of
of P:od:tl;t:.ngo:e:‘e:; that purpose to any District
be granted by Dele- Delegate, be granted by him Act Vof
gate. in any case in which there 188l
is no contention, if it appears by petition, verified Aan:f.
as hereinaftcr provided, that the testator or18sL
intestate, as the casc may be, at the time of his
death had a fized place of abode thhm the juris-
diction of such Delegate.
9273. Probate or letters of adnnmstmhon ghall Section 242,
have effect- over all the f&x"‘
Conclusiveness of pro-  property and estate, move- Section 59,
bate o1 Jettons of #d- gble or immoveable, of the ActV of
deceased, throughout the L%
province in which the same is or are granted,189L
and shall be conclusive as to the representative
title against all debtors of the deceased, and all
persons holding property which belongs to him,
and shall afford full indemnity to all debtors,
paying their debts and all persons delivering up
such property to the person to whom such probate
or letters of administration have been granted :

Provided that probates and letters of adminis- s«;u:uz(z)
tration granted— - ani3(1),

(a) by a High Court, or lA:g&Vma
(b) by a District Judge, where the deceased

at the time of his death had a fixed

place of abode situate within the juris-

diction of such Judge, and such Judge

certifies that the value of the pro-

perty and estate affected beyond the

limits of the province does not exceed

ten thousand rupees,

shall, unless otherwise directed by the grant have
like effect throughout the whole of British India.

M210LD 3
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274. (I) Where probate or -letters of admini -SAecziotn x242"
N M " s AC (o)
Transmission to High tration has or have be

! 1865,
Courts of certificate of granted by a High Couft Section 60,

grants under proviso to or District Judge with the Act Vof .
section 273. - effect referred to in the prg- éesgtli'om 2 (3)
viso to section 273, the High Court or Distri¢t and 3(2),
Judge shall send a certificate thereof to the follow- Act VLI of

ing Courts, namely :— 1903.

(a) when the grant has been made by
High Court, to cach of the other Hi
Courts ;

(b) when the grant has been made by
District Judge, to the High Court to
which such District Judge is subordi-
nate and to each of the other High
Courts. !

@) Every certificate referred to in sub-section
(I) shall be made as nearly as circumstances ad-
mit in the form set forth sn Schedule IV, and such
certificate shall be filed by the High Court re-
ceiving the same. i

(3) Where any portion of the assets has been
stated by the petitioner, as hereinafter provided
in sections 276 and 278, to be situate within the
jurisdiction of a District Judge in another prov-
ince, the Court required to send the certificate
referred to in sub-section (I) shall send a copy
thereof to such District Judge, and tuch copy
shall be filed by the District Judge receiving the
same. !

275. The application for proba‘e or letters of Sectiou 243,

sdministration, if made and 4% X of

Conclusiveness of ap- verified in the manner here- Section 61,
plication for prota t;;’ inafter provided, shall be Act Vof
perly made and verified conclusive for the purpose 1881.

of authorising the_grant of
probate or administration : and no such grant shall
be impeached by reason only that the testator or
intestate had no fixed place of abode or no property
within the district at the time of his death, unless
by a proceeding to revoke the grant if obtained
by a fraud upon the Court.

276. (I) Application for probate or for letters Section 244,
of administration, with the Act X of
will annexed, shall be made Section 62,
by a petition distinctly written in English or in the Act Vof
language in ordinary use in proceedings before the 1881 -
Court in which the application is made, with the
will or in the cases mentioned in sections 237,

238, and 239, a copy, draft, or statement of the
contents thereof, annexed, and stating—

. (@) the time of the testator’s death,

(b) that the writing annexed is his last will and
testament,

(c) that it was duly executed,

(d) the amount of assets which are likely to Section3, .

come to the petitioner’s hands, and AL

(¢) when the application is for probate, that the

petitioner is the executor named in the will.

(2) In addition to these particulars, the petition
ghall further state,—

(a) when the application is to the District
Judge, that the deceased at the time of his
death had ‘a fixed place of abode, or had
some property, situate within the jurisdic-
tion of the Judge ; and

84

Petition for pro' ate.



(b) when the application is to a District Section 4,
Delegate, that the deceased at the time ;‘;;{I of
of his death had a fixed place of abode

within the jurisdiction of such Delegate.

(3) Where the application is to the District Sections 2

Judge and any portion of the assets likely to come (¥)80d 3 (3).
. . ! .. . - Act VIII of

to the petitioner’s hands is situate in another prov- 1993,
ince, the petition shall further state the amount
of such assets in each province and the District
Judges within whose jurisdiction such assets are
situate.

277. In cases wherein the will, copy or draft Section 245,

In what cases trans. 1S WTitten in any la’nguage ia::!i.x’“

mzz;edof towi“)et't:?oll: other than English orthan Sectio;lﬁfi.
ec to petition. that in - ordinary use inActVo
,,t‘{;;’ﬁ;“;‘;';:,f ‘;:,’,‘:; proceedings before the Court, 1881,
than Court translator.  there shall be a translation
thereof annexed to the petition by a translator of
the Court, if the language be one for which a
tran<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>