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INTRODUCTION 

I, the Chairman, Committee on Public Undertakings having 
been authorised by the Committee to present the Report on their 
behalf, Present this Fiftieth Report on Bharat Heavy Electricals 
Ltd. 

2. This Report sets out the results of a meticulous scrutiny of the 
terms of the draft agreement for the broad-based long tenn colla-
boration with Siemens of West Germany, a multinatiorial Company 
having subsidiaries in India. The scrutiny ranges over not only 
technical but also economic and financial covering regularity and 
propriety aspects. 

3. A collaboration of the kind proposed has no parallel. It 
does not appear to be entirely need-based. A number of unusual 
features emerged O'Ut of the examination which remain largely 
intact de9pite modification to the terms effected subsequently. As 
the matter stands the intended prolonged tie-up is weighted heavily 
in favour of Siemens and i's bound to consolidate its position as 
well as of subsidiaries in IIndia and result in a transfer of economic 
surplus from the country. 

4. There is an urgent need for the B.H.E.L. to attain self-suffi-
ciency'speedily in line, with its own declared policy. For this 
purpose R&D expenditure should be stepped up in a big way. In 
the meantime any further colJaboration that is absolutely needed 
should be for a minimum length of time and need based ensuring 
best possible terms avoiding tie up with one particular organisa-
tion. The proposal has therefore to be gone into by a High 
Powered Technical Body dispassionately. 

5. The Sub-Committee on Bharat Heavy EJectricals Ltd., consI-
dered and adopted this Report at their sitting held on 26th April, 
1979 and the Committee adopted !this Report at their sitting held 
on 27th April, 1979. 

NEW Dnm; 
April 27, 1979. 

vaisakha 7. 1901 (8) 

JYOTIPtMOY BOSU, 
Chairman., 

Committee on Public Underlakings. 



BHARAT HEAVY ELECTRICALS LTD. 

A.-Historical Background of setting up of Bharat Heavy Eledrical. 
Ltd. 

The Power Equipment Industry Rtarted in the Country in the 
early fifties. The Heavy Electricals (India) Ltd. was set up at 
Bhopal in August, 1956 as a first step in the rapid establishment 
of adequate capability for manufacturing power plant equipment. 
A collaboration arrangement was entered into with Associated 
Electrical Industries of UK for a group of power plant equipment 
and allied electrical products. The manufaoture commenced in 
1961. The product profile included transformers, switchgear, rE"Cti-
fiers, hydro sets etc. In 1966, the production of steam turbines 
was added. 

2. In 1959, the Government of India decided to set up additional 
manufacturing plants for the manufacture of power generating 
equipment, both thermal and hydro along with associated auxil-
iaries so as to reduce our dependence on foreign countries in this 
basi'c sector of our economy and Argeements were signed with the 
Governments of USSR and Czechoslovakia for obtaining know-how 
and import of plant and equipment for setting up the facilities. 

Heaoy Electrical Equipment Plant, Hardwar 

3. In 1964 agreements were entered into wirth Mis. Prommashe-
export for supply of manufacturing documentation of heavy ele<!-
trical machines, steam turbines and turbo generators and hydro 
tUI'lbines. The construction commenced in 1964 and production 
in 1967. The production profile included manufacture of Thermal 
Rets of 50 MW, 100 MW and 200 MW capacity, Hydro sets and Heavy 
and medium size electrical machines. 

Heaoy Power Equipment Plant, Hyderabad 
4. This plant has been set up with assistance from Czechoslo-

vakia. The first project report for the Heavy Power Equipment 
Plant at Hyderabad was 9Ubmitted bV Te<!hnoexport, the collabo-
rators from CSSR, in November. 1960, fOT mal)ufacturing 12 MW 
and 25 MW TG sets. Subsequentl~", the range was changed to 60 
MW and 110 MW in the next two years. Therefore, a supplemen-
tary report was submitted in 1963 which was accepted by the 
Government of !ndiJa. The oonstructi:on of this plant was com-
menced in 1963 and production in 1965. 

5. In 1964, the proposal to take up manufacture of Air Blast 
Circuit Breakers in collaborations with Mis. ASEA of Sweden at 
Hyderabad was accepted bv the Government of India and collabora-
tion was entered into in 1965. 
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High Pressure Boiler Plant, Tiruchi 

6. In June, 1961, an agreement with Mis. Technoexport 
of Czechoslovakia was entered into for the preparati.on of a pro-
ject report for establishing a high pressure boiler plant including 
boiler auxiliaries. The construction of the plant waS! commenced 
in 1963 and the plant; was inaugurated in May, 1965 with the 
manufacture of valves. 
Formation of BHEL 

7. In November, 1964, a new Company was ~ormed to take over 
the management and control of the plants at Hardwar, Hyderabad 
and Tiruchi under the name of Bharat Heavy Electricals Limited. 
The new Company commenced business with effect from November 
17. 1964. 

8. In 1971, a high power action committee was constituted by the 
Government to review the working of the various public sector 
plants. The Committee recommended amalgamation of Heavy Elec-. 
tricals (India) Limited (HEIL) and Bharat Heavy Electricals Limited 
(BHEL) into a single Company. HElL was merged with BHEL 
in January, 19'714. 

9. Over the years, it has emerged as one 0'£ the largest engineering 
companies in India covering a wide spectTum of activities. It serves 
a large number of sectors, the more important being Energy and 
Industry. The manufacturing range included Steam & HYdI:o Turbo-
sets, boilers, transformers, switchgear, electrical motors, traction 
equipment, compressors, pumps, heat exchangers, castings and 
forgings. 

10. BHEL has 10 manufacturing divisions and eight engineering 
and service divisions. The total employment is nearly 60,000 of 
whom over 12,000 are qualified engineering/technical personnel and 
35.000 are skilled/semi-skilled artisans. Jln terms of the product 
range, the industries served, manpower and complexity of the orga-
nisation etC. BHEL compares with leading organisations in the world. 
BHEL has at present 23 techni~al collaboration agreements with 
foreign firms. 

B.-Collaboration Agreements with M/s. Siemens/Kraft Work 
Union of West Germany 

11. BHEL has at present three collaboration agreements with 
Siemens who are a West German Multinational firm and one with 
their subsidiary Kraftwerk Union(KWU). These collaborations are 
for' thell1anufacture of (i) Industrial Drive Turbines; (ii) Thyristor 
Convertor & Application Engg.; (iii) Thyristor Devices and Silicon; 
and (iv)"wge Steam Turbine Generators. 

12. The details of these collaboration agreements are given below: 
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C.-Proposed Broad-Based Technical Collaboration A,creement with 
Siemens 

1'3. Bharat Heavy Electricals now propose to enter into a 'broad-
based technical cooperation agreement covering a wide range of 
products and systems. 

The existing collaboration with ~U for large Turbo Sets, would 
continue as a separate agreement and will be implemented according-
ly. The other three existing agreements with Siemens viz for indus-
trial drive turbines, thyristor converters and/application engineering 
and thy:ristor devices are proposed to be terminated and their scope 
brought under the agreement. The proposed agreement covers pro-
ducts like transformers, switchegear motors, hydro-generators, power 
electronics, T.G. sets upto 200 MW condensors, porcelain etc. and 
system engineering for power and industrial fields. The 8areement 
is for a period of 15 years and it envisages a payment of DM 50 mil-
lion a lumpsum payable in 10 yearly instalments and a royalty of 
1.8 per cent on the turn-over covered under the technical scope of 
the agreement. 

14. The Committee on Public Undertakings took up for examina-
tion in May, 1978 inter alia Bharat Heavy Electricals Ltd. There 
has been a public debate on the proposed broad based technical colla-
boration with Siemens, especially in the recent months. 

15. On 17th July, 1978 ten Members of PaI1iament addressed a 
letter to the Chairman of the Committee on Public Undertakings 
wherein they drew the attention of the Committee to the proposed 
Technk'al Collaboration Agreement with Siemens Ltd., of West 
Germany and stated that "such an agreement will tie up BHEL with 
a Multi-National for a long number of years and Research and De-
velopment by R&D unit of BHEL will be the biggest ~uualty." 
It was further stated "this agreement will be extremely harmful in 
the interests of country." The Members of Parliament desired that 
the Government should be asked not to finalise the ag:t'eement with 
Siemens till the examination of Bharat Heavy Electricals Ltd., is 
completed by the Committee on Public Undertakings. The Commit-
tee after considering the letter from the MembeTS of Parliament 81 
well as Press reports regarding this agreement dec:ded that the 
examination of BHEL should be done on a priority basis. 

16. On 24th July, 1978, the Committee requested the Ministry of 
Industry (Department of Heavy Industry) to defer finalisatlon of 
the agreement until the Committee reported on their findings. 'lbe 
Ministry were also requested to furnish a copy of the draft collabora-
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tion agreement with Siemens. A copy of the draft agreement was 
made available to the Committee only on 8th February, 1979. 

D_Need for CollaboratioD, scope of the all'eement & choice of the 
collaborator. 

1~17. In rgard to the proposed broad-based proposed collaboration 
agreement with Siemens the Committee heard the views ·of Shri P. 
Ramamurthy, M.P. who felt that there was no need for such a 
broad-based collaboration agreement. Shri P. Ramamurthy inter 
CIlia stated as follows:-

"When BHEL was conceived, it was cOnceived as a pI'oject 
which, although, in the initial stages. will have to buy 
technology !Tom foreign countries because it is not avail-
able in this country on favourable terms, by and large, 
BHEL will gradually become an organisation which will 
not depend on foreign collabOration from time to time-
although collaboration may be there in limited fields. This 
was the conception in regard to all public se~tor under-
takings and collaboration agreements in this country." 

He further stated:-

"In 1974, the BHEL came out with what is called the first 
corporate plant. In that coI'porate plant which has been 
there. the objectives and the goals have been clearly laid 
down. If you have got a copy of the objectives and the 
goals of the corporate plant, you will see that one of the 
objectives that has been laid down is to develop research 
and Development activities in such a way as to reduce 
the dependence on foreign technology and to keep the 
industry continuously uptodate. The reduction of the 
dependence on foreign technology is the goal that has been 
emphasized. That has been one of the objectives ptesented 
'by BHEL before the people since 1974. The agreement 
that they are now entering into has nothing to do with 
the objective that they have clearly laid down. On the 
contrary. it goes completely against the objective in placing 
the R&D activities at the mercy of Siemens." 

The witness further stated as follows:-

ClIn my opinion, this agreement, if it goes through, will be a 
total sell out of the BHEL to the Siemens. It will kin 
the research and development activities of the BHEL and 
it will also kill all other developmental activities that are 
taking place. II 
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18. In a detailed letter addressed to the Chairman, Colrin'tittee-on 
Public Undertakings, a senior executive of the aHEL forwarded 'a 
copy of his note on the proposed collaboration agree~en,t wl~~h ~fi! 
had submitted to the Chairman, BHEL in m:ddle of Ja:nuary,,1978 
In this note he inter alia stated as follows:- .. ', ; 

"Considering its potential to defeat our declared objeetive of 
establishing an Engineering. Technological and' R&D bRile 
that is seU·rel:ant and self·sustaining, the proposal for tire 
broad-based agreement may be dropped though it is likely 
to give a boost to our production and contribute to our 
operational stability. The long tenn and broad-based 
nature of the collaboration especially the part pertaining 
to systems and application engineering are extremely 
hannful to BHEL and the country at large." 

19. The executive was later called by the Committee to tender 
oral evidence Asked if he had exp!"essed his views before the 
Management he stated that he had given written comments about 
the agreement to the then Chairman, BHEL in January, 1978 but hi.; 
note was not circulated. 

20. About the proposed agreem.ent, the witness stated as fo11ows:·-

"Specifically, it was my opinion that with regard .to the pre-
!;ent stage of development of our country, this collabora-
tion a&Teement does not suit either BHEL or the country 
basically for two reasons; firstly, the proposal does not 
d;scriminate between areas in which we do require col-
laboration or do not require collaboration because we have 
our own capability. Secondly, its long-term nature. That 
is. for 15 years extendable for further 10 years. In my 
opinion from both these angles the collaboration proposal 
was a deviation from our earlier practice of going into 
need based collaborations." 

2l. During eV'dence the ex~hairm&n, BHEL stated that Siemens 
were not the number one in many p,roducts. Asked~aB to who was 
number one in turbine, the witness stated General, Electric of U.S. 
The 'representative of Hindustan Brown Boveri Company who were 
also called to tender evidence informed the Committee, "In some 
fields, I have 110 doubt that there could be people who are better 
than 'Siemens. It may not always be Brown Boveri. Asked to give 
an example, the witness stated, "there can be General Electric, 
U.S.A." 
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He added: 

"In Switch gear we should think we are leading. But, then, 
we have always been thinking that we will make it our-
selves. There are other fields like the Railway Signalling 
equipments where Siemens be considered to be one of the 
leading companies in the world If it comes to certain 
kinds cf turbines-steam or gas turbines-we would think 
that tre leading positions come to G.E.C. of U.S.A and 
Brown Boveri." 

22. The Committee enquired if the scope of the agreement shO'Uld 
be restricted to the minimum field, the Witness stated: 

"I would think one way of 1"estricting the agreement would 
be to cut it in parts to find out the merits of each package 
and of the various competitive offers that can be called 
for to meet that package." 

23. The Committee enquired if BHEL had received any objections 
from any quarter particularly from the Research and Development 
Unit in regard to the proposed Technical Collaboration Agreement 
with Siemens. . 

24. In a note submitted to the Committee BHEL have stated as 
follows:-

"No specific objection as such had been received from any unit 
in regard to the proposed 15 year technical collaboration 
agreement with Siemens Limited. The need for the agree-
ment was finally accepted in a combined meeting of the 
Marketing and Engineering Committees on 7th April, 1978, 
wherein all the units and all the concerned Engineering 
Development Managers were represented. 

During the various stages when the proposal was under exa-
mination, communications were received giving sugges-
tions and provisions to be included in certain specific areas. 
The relevant suggestions came up for detailed discussion 
in the meeting of 7th April, 1978, referred to above and 
were considered before the decision to go in for the agree-
ment was finally taken." 

25. During evidence the Chairman BHEL, stated that nobody 
totally objected and that he had not found any such objection in the 
available records. 
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26. In rega'I'd to the Choice of the Collaborator, scope of the agree-
ment and the need for the agreement BHEL have in a note furnish-
ed to the Committee stated as·follows:-

Choice of Collaborator 

27. In September/October 1976, an official delegation led by the 
then 'Secretl:lry (HI) visited West Germany, reviewed the program-
mes for implementation of these agreements and met with the top 
management of Siemens, discussed various aspects of mutual inte-
rest and visited wide range of facilities. On return, the Secretary 
(HI) in his report suggested that in view of the complementary 
nature of operations of BHEL and Siemens AG, top officials of two 
companies should meet to draw up proposals for the possibilities of 
future association between the two organisation, to the mutual bene-
fit of both. The present proposal is a logical culmination of these 
discussions. 

28. In electrical equipment field, GE, USA, Siemens AG, West 
Germany and BOC, Switzerland are the top three companies in the 
world. It may be mentioned that Siemens along with its subsidiaries 
KWU and TU, have a wide product-mix matchinll that of BHEL. 
The~. have a la'I'ge R&D base and their annual expenditure on R&D 
is among the largest in the world. BHEL's experience show that 
they are co-operative in sharing of R&D, training of BHEL engi- , 
neers, joint development programmes and transfer of know-how and 
know-why. During different stages of the negotiations, teams from 
different product areas and different plants of BHEL hav.e visited 
Siemens' factory'::; design and development facilities. They have 
assessed the current level of technology, manufacturing methods, 
research and development capability and efforts of Siemens. These 
visits, by a broad group of experienced engineers, has also establish-
ed that BHEL's technological progress will be accelerated by thiJ 
collaboration with Siemens. 

Sc~e of the Agreement 

29. The agreement covers basically the following major products 
and system technology: 

(i) Electric.al rotating machines like generators, motors, etc . 

. (ii) TrallstormC'I's of various ratings and types exclud.ing 400 
KV power transformers. 

(iii) Switchgear. 
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(iv) Steam turbines upto 200 MW including surface condensers 
of all types and ratings. 

(v) Electro-procelains, and 

(vi) Control equipment and a number of other items. 

30. The area of systems technology covers a number of industries, 
transportation systems, electric propulsion systems Bnd other trans-
mission systems. The agreement provides for supply of adequate 
documentation. Nonnally, a collaboration agreement covers pro-
ducts or systems which are well-defined by type or otherwise. In 
this agreement, BHEL can obtain documentation relating to any 
type of the products/systems covered under the agreement includ-
ing any developments and new inventions. 

31. There is 0 provision of 1800 man-months of training under 
this agreement, a portion of which has been set aside for doing actual 
project engineering work by BHEL engineers in the Siemens engi-
neering divisions etc. relating to BHEVs contracts. 

32. The proposed agreement also provides for both partie;; to have 
adequate access to the laboratories and information about develop-
ment programmes of the other party, carrying out of jOint develop-
ment programmes and placement of BHEL engineers in Siemens' 
establishment. 

Need for Collabtwation 

33. BHEL is presently manufactU'ring a wide range of electrical 
products in its various plants based on technology obtained under 
various collaboration agreements concluded in late fifties and early 
sixties. Most of these collaborations related to specific products and 
did not cover systems know-how and technological know-how. 

34. In such a high technology area, the Undertaking must con-
tinuously assess the technological standing of its products relative 
to the products offered by the competitors. The studies carried out 
by BHEL have established that in the next phase of development, 
it is essential to: 

(i) update product technology. 

(ii) rationalise production and adopt integrated design philo-
sophy for each product. 

(iii) develop system engineering capability, and 

(iv) give thrust to developing long term engineering strengths 
by supporting a strong research and development pro-
gramme with necessary laboratories and equipments. 

633 LS-2 
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35. In order to achieve these objectives, some steps have already 
been taken by BHEL. For systems engineering development, rele-
vant project divisions have been set up. Basic and applied research 
development facilities have also been established. Extensive test-
ing programmes to obtain feed back data for analysing and improv-
ing product design have been initiated. Trajning and grooming of 
-engineers and specialists has also been systematically started. While 
all these steps are in progress, it has been realised that geps in aU 
these areas can net be bridged wit1!in an acceptahle time-frame 
through in-how·e efforts alone. As such, there is a strong need for 
BHEL to enter into a technical collaboration to bridge these gaps. 

E. Advantages to Siemens 

36. In regat'd to the advantages to Siemens as a ..result of the pro-
posed agreement BHEL have stated as under:-

8'37. Siemens is a Corporation offering a very wide spectrum .of 
products and systems in a high technology area. The R&D requir-
-ed to sustain such an operation has necessM'ily to be of large propor-
tions and Siemens annually spend about 8 per cent of their turnover 
in R&D. Since the domestic market available to Siemens viz. the 
Federal Republic of Germaney is not large enough to generate eco-
nomi~s of scale on the capital and technological investments required 
in this field, Siemens have internationdised in a big way. Besides 
direct exports and setting up of subsidiaries/joint ventures abroad 
sale of technology helps Siemens in generating revenues to support 
the R&D programmes to enable them to have continuously products 
1hat are technologically upto-date and that provide them a competi-
tive edge. Licencing revenues are an important income to sustain 
the R&D efforts. Siemens naturally encourage licence agreeIru:'nts 
only with companies that have large operatiOns and have growth 
prospects. Since India has a large power programme in the coming 
years and BHEL is the major manufacturer of power equipment in 
India enlarging the areas of technical collaboration with BHEL fits 
in with Siemens company policy and objectives. Their experience 
with BHEL in the last 3 years must have supported such a percep-
tion. BHEL have proved to be an efficient license absorbing techno-
10gy rapidly and has achieved a good market share in the products 
and systems under existing collaboration agreements with them. 

38. As part of the compensation Siemens will receive payments 
on account of the lumpsum and royalty. Siemens would also be 
getting, especially in the first few years, during phased indigenisa-
tion orders for components from BREI... After BHEL establishes 
the technology foor manufacture of Contract Products to the design 
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and quality requirements of Siemens, it will be possible for Siemens 
to buy back from BHEL a number of components for incorporation 
in their equipment to sell in Germany and outside. While BHEL 
will, no doubt, be selling the components to Siemens at a fair price, 
which will ensme a oreasonable return, it may still be more advant-
ageous to Siemen!': to buy components from BHEL, rather than set 
up facilities for manufacture of these components in Germany. This 
is primarily because of the high cost of operations ond labour in 
Europe. This arrangement will also p'I'ovide Siemens a greater 
flexibility to undertake a larger amount of export orders than could 
have been done otherwise. 

39. The proposed Agreement envisages joint developmen: pro-
·grammes and coupling of BHEL's technical peorsonllel with the ex-
perienced R&D teams and facilities in 'Siemens. This strategy would 
-enable Siemens to make optimum use of R&D facilitiP-s available with 
them by getting the benefit of additional inputs in the form of quali-
fied man-power from BHEL. The resultant benefits would flow to 
both the partips under the Agreement. Ab. important technical in 
put which is valuable to Siemens will be t~ feed-back on opera-
tional aspects of equipment manufactured by BHE\. using Siemens 
know-how and operating in the Indian maorket. This will help both 
BHEL and Siemens in carrying out modifications and improvements 
to existing products as well as in developing new products. 

40. The increasing trend all over the world is for turn-key pro-
jects in all sectors like Ene'rgy, Industry, etc. Total projects are 
'bein8 executed which incorporate boilers, tUJ;bines, generators with 
'all their associated auxiliaries and for industrial projects, com.pres-
'sors, driving turbines, industrial steam generators ~nd associated 
.auxiliaries. In many of these product areas like boilers, compressors 
'and their auxiliaries, BHEL has internationally acceptable products, 
know-how for which has been obtained from leading organisations 
like Combustion Enginee'l'ing, Nuovo-Pignone etc. It can be expect· 
·ed that in the coming years, Siemens and BHEL together would be 
:able to operate 81' members of Consortia for undertaking turn-key 
projects, to the mutual advantage of both parties. But for the deve-
lopment of BHEL as a versatile partner in th~ field of manufactuTe 
·of electrical equipment, Siemens would have to find an alternative 
source for. these items in Europe and such an arrangement would not 

.be cost effective. 

41. During the period of the Agreements, Sie1illcns would be 
'Obtaining from BHEL lumpsum payments to the tune of OM. 50 mil-
lion (subject to t.ax) and net 'L'oyalties after tax to the tune of 
Rs. 49.51 crores. It is also estimated that components to be procured 
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from abroad during the currency of the Ag~eement will be of the-
order of about Rs. 45 crores per annum. BHEL will be free to but 
these components from anywhere but, subject to their being compe-· 
tltive, about 40 per cent of these may be procured from Siemens. 
There may be a, few items like Simatic cards which may have to be-
pnrchased forom Siemens till such time as other sources are estato-
avoid undue dependence on S1emens and -to ensure that the 'blished' 
alternative sourcE'S are established, BHEL is mOWlting a develop-
mental effort with other associated agencies like ECIII, etc. for deve-· 
loping these components. 

Ii'. DUration of Agreement and Extension of Technical Scope 

42. As per tenns "the agreement shall be valid for a period of 
fifteen years. It shall, however, be open for an extension period-
subject to the approval of the competent authorities including Gov-
ernment of India-of another ten years-on terms to be agreed to. 
For this purpose, during the twelfth year of operation of this' co--
operation the parties agree to initiate discussions." 

43. The agreement further says:-

"If the parties have not reached a binding understanding by-
the end o'f the twelfth year that the Agreement shall be 
extended fOr another period, Siemens is not obliged to 
furnish information on new developments from the 
thirteenth through the fifteenth year. In such case infor-
mation on new developments shall, however, be available-
to BHEL in this period if the parties agree on the terms 
therefor and after getting the approval of Government of 
India" . 

44. In regard to the duration of the agreement the guidelines' 
issued by the Bureau of Public Enterprises issued in May, 1977 pro-
vide as under:-

"The agreement should be for a definite period which should' 
be fixed on a realistic but strict basis according to the-
merits of each case in close consultation with the concem-
ed enterprise, OOTD, National CommissiOO1 on Science and' 
Technology, Bureau of Public Enterprises etc. There 
should be built in machanism by which absorption of 
technology is facilitated within the period of collabora-
ration agreement. The Administrative Ministry should 
take steps to monitor the progress of collaboration at 
different stages right from the commencement and also 
undertake a critical mid-term appraisal of the progress or 
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~ollaboration in close coordination with the Bureau of Pub-
lic Enterprises, DGTD and National Commission on Science 
and Technology with a view to take suitable remedial 
measures in time so that the necessity of extending the 
period of agreement is obviated. The period of 5 years 
normally allowed for collaboration should not be taken 
for granted. It should be the endeavour of Public Enter-
prises to reduce the period of collaboration to less than 
5 years and attain self-reliance at the earliest by 'fully 
absorbing and indegenising the technology and know-how. 
MinistrieslUndertakings should make a critical review of 
such agreements, where the duration of agreement has 
exceeded the prescribed limit of 8 years with a view to 
find out ,the specific reasons for such a long duration. Ex-
tension of agreement beyond period of 8 years should be 
brought to the notice of Parliament." 

45. In regard to the justification for having the agreement for such 
long period the Chairman, BHEL stated follows:-

"The R&D in the BHEL is a young organisation. R&D facilit-
ies have not been built up to that extent, and the ,type of 
basic data collection built out of research, it will not be an 
easy matter for BHEL to accomplish within a limited 
period of time, and without that in10rmation it will not be 
possible fOr us to design it. After designing it, prototypes 
will have to be introduced, and they will have to be tried 
for a fairly long period o,f time, if we are to be self-
sufticien t. " 

46. When the attention of the representatives of the Ministry was 
'invited to the guidelines issued by the Bureau of Public Enterprises 
Financial Advisor of the Ministry explained "this is the first agree-
ment of its kinQ. with regard to assistance technology. This is a case 
which stands on its own. What the BUreau tried to codify is the 
guidelines relating to normal coLlaboration agreement for a specific 
product". The witness further stated that the guidelines do not 
apply to "assistance technology". Asked if this was 'specifically 
'laid down in the guidelines, the witness said, "it does not say in that 
way. It is a question of interpretation". 

4:7. The Committee enquired about the justification for the stop-
'Page of information on new development after 12th year. The Sec-
-:retary of the Ministry stated:-

"In a collaboration, there are two types of information. One 
is normal d.eve1opments, another is unusual development. 
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The norma] development is something, which will get 
passed to us. All improvements and information will be 
made available to us till the last day of the 15th year. 
But what is meant by this 12th year clause is that if the 
Government of India has no intention of renewing it after 
the 15th year, any unusual developme'nt, any new deve-
lopment that takes place, is not likely to be passed on to 
us. IncidEntally, in our other agreements right from the 
first year, for unusual development, there is no commit-
ment a'nd we have got to pay and in fact, this is somewhat 
of a favour8.ble nature." 

48. There has been a public debate on the proposed broad-based' 
long term collaboration agreement between DHEL aod Siemens of 
West Germany-a multi-national company represented in 450 cities 
in 120 countries. The matter had also figured in the discussions in 
both Houses of Parliament. A Siemens Collaboration of the Ifind 
proposed covering as it does a wide area and time span, is admitted-
ly without a parallel. Further according to the existing guiedincs 
issut'd by Govt. on the basis of earlier recommendations of the Com-
mittee, period of collaboration where necessary has to be less than 
5 years rather than more and that even in the case of existing colla-
borations any extension beyond a period of eight years has to be 
brought to the notice of Parliament. For these reasons the Commit-
tpe's examination of this proposal was required and valid. 

49. RHEL has by now a long experience in the field of power 
equipment industry. They had already entered into a number of 
collaboration agreements, which are currently 23. Of these, 4 are 
with Siemens of West Germany and their fully owned subsidiary 
KWU. The Committee have been informed by responsible persolls 
who allpeared before them that on the top of all tbis the proposal 
for entering into a broad-based long term collaboration with Siemens 
would be detrimental to the research and development activities and 
would run counter to the declared objective of the first Corporato 
Plan (1974) of the DHEL of reducing dependance on foreign techno-
lo::ty. It has also been stated that indiscriminate collaboration cover-
ing such a wide raNCe was not justified as it was not all need-based. 
Admit1edly. Siemens are not the best in many products covered by 
the tec hnical scope of the proposed collaboration. 

50. Tbe Committee find tbat no inquiries were made from other 
lendin~ power equipment manufacturers in the world and that the 
proposal was negotiated with Siemens only. Irnoically, the existin. 
collaboration with this multi-national and its subsidiary has bee. 
Pllt forward as a juati8catio.u for bloali-~I' it. It hal been argued 
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thllt c('rtain gaps in. knowledge could not be bridged within an accep-
table time frame. The Committee received an impression that the 
e~ister('e of a number of collaborations bas perhaps a&eeted their 
urge to become wholly self-reliant. The remedy prctposed will tbere·· 
fore be worse than the disease. 

51. Though the draft agreement says that the arrangement will 
he for the mutual advantage of BBEL and Siemeas it appears that 
Siemen~ will be a far greater gainer. In fact this has been neatly 
put by BUEL itself as brought out in Paragraph 38 of this Report. 
This is perhaps tbe reason why all kinds of indirect roercion to 
re1'petnate the tie-up has been sought to be brought into the agrtle-
mcnt. The agreement will be for a period of 15 years subject to an 
extension by another 10 years. However, if a decision is not taken to 
extend it by the 12th year information flow to BUEL on new deve-
lopment., will cease. A prolonged tie-up of this kind with a multi-
natinnal having local subsidiaries is bound to result in consolidation 
01 the subsidiaries and transfer of economic surplus from a country 
in a ('heap labour situation like India not to speak of exploitation t{ 
natura J resources. 

52. The Committee ha-'- closely scrutinised the terms of the drRft 
agreement aDd their findings are set out in the succeeding se('tion 
of this Report. 

G.-Payments to collaborators 

53. A5 per the teI'ms of the proposed agreement "In consideration 
of the technical assistance rendered by SIEMENS in GERMANY. 
comprdng the supply of 7S0.QOO pages of documentation and the 
trainin Z of BHtL personnel for a period of 1200 man-mon ths, BHEL 
shall p?y to Siemens a lump sum subject to deduction of app1icable 
Indian income taxes in the amount of DM 50 Millions in 10 equal 
illBtalments. The first instalment shall become due and payable 
within four weeks after this agreement becomes effective, the second 
instalment by the end of January, 1979 and each subsequent annual 
instalment by the end of January of eacli following year. 

54. The transmission of more than 750,000 pages of documentation 
is !lubject to an understandin,l! about terms and condtitIons therefor 
and fUl'ther subject to approval of Government of India. 

55. In 1978, Siemen charge costs at the rate of 16 DM per page 
of documentation. In subsequent years, this rate will be subject to 
an escalation clause. 



56. The training of more than 1800 month is subject to an under-
standing about terms and conditions therefor. 

57. In 1978, Siemens charges training costs at the rate of 7,000 
DM per man-month. For subsequent years, this amount is subject 
to an escalation clause. 

58. In consideration of the grant of rights under patents and 
information of Siemens, BHEL shall pay to Siemens royalties in the 
amount of 1.8 per cent of the "Computation Basis, subject to deduc-
tion to applicable Indian Income taxes." In reply to questionnaire 
BHEL has stated that the Toyalty of 1.8 per cent was payable on the 
turn-over covered under the scope of the agreement. 

59. Clarifying the position BHEL, in a note furnished to the Com-
mittee have stated as follows:-

~ . "Under the proposed agreement, royalty will be payable on 
systems designed by the BHEL. adopting Siemens know-' 
how, even when only part of the hardware is of Siemens 
design. The royalty computation methodology provided 
for in the agreement is such that the items manufactured 
by the BHEL, whether to Siemens design or otherwise will 
not attract royalty twice, even if they are electrical pro-
ducts. As far as mechanical products manufactured by 
BHEL are concerned, no royalty at all is pa~able to 
Siemens, either as a product or as part of a system." 

60. The Committee pointed out that the payment terms of the 
existing terms of agreements and the proposed agreement with 
'Siemens had not been stated in as manner that a comparison could 
be made. They therefore desired to be furnished with a statement 
indicating the average rate of royalty payable in each case after 
taking into account the present value of the discounted cash flow 
both in respect of payment of royalty (lumpsum and percentage rate) 
and turn-over over the stipulated period. 

61. Comparative statement of payments to collaborators as 
furnished by BHEL is reproduced below:-
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62. It has been stated that computation has been done by taking 
the out turn and the projected payments over the currency of the 
arrangement(s) and discounting these for the first year of the res-
pe~t:ve agreement. 

H.-Turn-over of BUEL under the agreement 

63. During evidence of the representatives of BHEL the Chair-
man, BHEL stated that the turn-over of BHEL covered by the pro-
posed agreement would be 19 per cent of the total turn-over of 
BHEL by 1983-84. Asked if it would increase or decrease in subse-
quent years, the witness stated: 

"it will stabilize at 19 per cent." 

64. The ex-Chairman, BHEL however informed the Committee 
at a subsequent sitting that the turn-over covered by the proposed 
agreement would be about 70 per cent of the total turn-over. 

65. In view of the vast disparity in the figures furnished to ,the 
Committee by the Chairman, BHEL and ex-Chairman, BHEL they 
examined the representatives of BHEL again at 'Afhe suBsequent 
sitting. The Chairman, BHEL informed the Committee that total 
turn-over of BHEL for the duration of the agreement is expected 
to be about Rs. 20,000 crores of which about Rs. 5031 crores will be 
covered by the proposed collaboration and Rs. 4000 crores will be 
covered by the existing callaboration agreement with the Siemensl 
KWU which would continue as separate agreements. Ire added "we 
have obviously calculated that it would be about 18 per cent under 
the previous agreement and 19 per cent under the new agreement. 
'37 per cent is what we have computed by end of 83-84." 

66. The Chairman, BHEL further informerd the Committee that 
by the end Qf 1983-84 the total turn-over will be about Rs. 2,200 
crores annually. There will be growth rate of 5 to 6 per cent every 
vear during the next two five year periods. For the five years period 
of 1989-94 the Computation is that the total turn-over may be of the 
order of Rs. 9,800 crores. Asked about the tum-over attracting 
royalty at the end of last year, the witness stated that approximate 
turn-over will be 2,000 to 2,500 and royalty attracting wi1l be about 
900 to 1,000 cI'ores. 

t7. Asked to comment on the information furnished to the Com-
mittee that the turn-over by the proposed agreement would ~e 
about 70 per cent of the total turn-over, the Chairman, BHEL stated, 
Ifh eannot be more than 37 to 40 per cent." He added: 

"Why r am saying that there is no chance of this thing going 
above 40 per cent is because some of the important items 



19 

like the boilers, boiler accessories etc. are not included. 
They are the heavy items of the BHEL. The chance of 
the collaboration with Siemens both in respect of past and 
the existing agreement is not likely to give more than 
40 per cent." 

68. Asked about the basis on which the turn-over had been esti-
mated, the witness stated as follows:-

"We have workedout roughly the various products covered 
in this collaboration and So much of the products expected 
in the courSe of 15 years will be met like that. They put 
the figure at about 5,000. That is how it is workedout. Ac-
tually speaking, it cannot be said to be very very 
accurately. It can only be forecast." 

I.-Cost-Benefit Analysis 

69. The Committee enquired whether any benefit-cost analysis of 
the collaboration had been made. If so, what was the internal rate 
of return of the investment, viz., payment of royalty and the cost of 
adoption of the technology. In a note submitted to the Committee 
BHEL have stated as foUows:-

"The existing guidelines do not provide for computation of 
internal rate of return for collaboration agreements. The 
application sent to the Foreign Investment Board on the 
basis of which the collaboration agreements with Siemens 
and KWU were approved, were given in the pI'escribed 
format. The information I:(iven covered inter alia the esti-
mated value of annual production, the lumpsum and 
royalty payments. the foreign exchange outgo and foreign 
exchange savings anticipated." 

70. During evidence of the repr'esentatives of Foreign Investment 
Board the Committee enquired if Scentific cost benefit analysis esta-
blishing internal rate of return on the basis of expected improve-
ment in the turn-over, profitability and profits was not necessary. 
The Chairman, FIB stated:-

"L would say that in matters of technical collaboration it is 
not always possible to establish with any degree of firm-
ness the internal rates of returns particularly when we are 
dealing with inputs which are only a small part of the 
total cost of production and we are dealing with output 
Which is ~xpected to materialise over a Period as long as 
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10 to 15 years. Subject to these limitations, the Board does 
take into account and has taken into account all relevant 
considera tions." 

'71. The Secretary of the Ministry of Industry stated as follows:-

"Normally we insist and we do make cost-benefit study in 
areas where a new product is started or where we start 
a new venture. For instance, when we put up a plant in 
Jhansi for the manufacture of transformers, we made a 
cost-benefit analysis. When we'introduce a new product, 
we do make a cost-benefit analysis. When we make addi-
tional investments, we do make a cost-benefit analysis. The 
present collaboration is in respect of updating the techno-
logy of the existing product. I will submit the proposition 
to you in a slightly different manner. What would happen 
to this organisation, a large organisation, if they do not 
update this technology and remain with the present stat~ 
of technology? When we go in for updating technology, 
at this stage, the cost-benefit analysis can be only quali-
tative because if they do not update their technology, they 
will go out of business." 

72. The Committee find that the value and nature of components 
to be supplied by BHEL to MIs. Siemens and the value and 
nature of components to be supplied by MIs. Siemens to toe BHEL 
under the proposed agreement has not been estimated. They there-
fore, enquired how any indication could be given to Foreign Invest-
ment Board about the foreign exchange outgo and inflow at the 
consideration stage. During evidence, the Chairman, BHEL stated 
as follows:-

"It is too early to say which components it will be possible for 
us to sell to Siemens at this stage. Our expectation is 
that as indigenisation takes place, it should be possible for 
us to sell some components to them. But to exactly quan-
tify it is not possible. 

For the purpose of foreign exchange savings what we have 
worked out is the incremental savings in foreign exchange-
that is, we have taken into account the value of certain 
equipment which we will be manufacturing now but which 
we would not have been able to manufacture but for 
this collaboration." 

73. Under the title 'consideration' in the dra'ft agreement there 
is a mention of paYJllent for purchase of products ~ Siemens 
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India, Bharat Bij1ee and Cable Corporation of India. During 
evidence the Committee enquired about the purchases to be made 
from the lubsidiaries of Siemens. The Chairman, BHEL stated "so 
long as BBEL is producing the same equipment there is no reason 
why we have to go to them and the idea of this collaboration is to. 
up-to-date the technology and be able to man'llfactuie". He added:-

"If in the system we have to buy components either trom 
Siemens or their licences in India and we do not have 
to pay royalty. We do not expect our purchases ftom 
Siemens or their subsidiaries wilT be of any appreciable 
extent." 

J.-Export Franchise 

74. Ai;, per terms of the draft agreement "BHEL and Siemens (;on-
cur that in principle BHEL may sell contract products and systems 
world wide except to countries where Siemens has prior commitments. 

75. The category A comprises, for certain contract products and 
systems such countries where BHEL is free to sell such contract pro-
ducts directly and indirectly. 

76. The category B comprises such countries where BHEL may 
sell certain contract products and systems (directly or indirectly) 
after prior agreement with Siemens. 

77. The Category C comprises all other countries where BHEL may 
sell contract products and systems directly or indirectly on a case to· 
case basis. 

78. There is no country to which BHEL will be able to export all 
of the contract products and corresponding system free of any res-
triction. 

79. The agreement stipulates that: 

"~HEL and Siemens will establish a procedure for BHEL 'fur-
nishing relevant information relating to BHEL's projects 
quotations and export sales to category A countries upon 
request with the objective of assisting and improving BHEL 
export performance". 

Quotations by BHEL to countries of the category B are subject to· 
the following procedure:- , \ 

(a) Quotations by BHEL not exceeding an amount of 
DM 500,000, reqUire only the prior written notification to 
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SIEMENS. SIEMENS may ask BHEL for specified reasolis 
not to quote and BHEL may thereafter at its sole discretion 
decide to pursue the project. 

(b) Any other quotation by BHEL requires the prior written 
notification of SIEMENS and a prior agreement between 
thp. parties. 

(c) If BHEL is in a position to meet the following points or 
any other points which are of majOr importance-

Fi'nancial aid from Indian sources. 

Exports for investment projects of the Indian industry. 

supplies to Indian consortium leaders and general con· 
tractors. 

substantial previous BHEL supplies. 

SIEMENS Shall not unreasonably withhold its consent. 

(d) If SIEMENS' (respectively a subsidiary of SIE.MENS) ~ 
not interested in pursuing the inquiry, the consent shall not 
be withheld. 

SIEMENS agrees to form consortiums with BHEL .in the case 
of projects outside of INDIA which are of mutual interest. 
The parties shall also-upon request by one of the parties-
consider the feasibility of joint quotatiQns, su})..supplies and 
other joint efforts. 

Quotations by BHEL to countries other than those of the 
categories A and B require in each case the prior written ap.-
proval of SIEMENTS which SIEMENS at its own discretiO'l1 
and without giving any explanation may withhold." 

Quotations to countries of all categories far export of spare parts 
o()f contract products that have been originally delivered by Siemens 
previously reqUire in each case the prior written approval of Siemens. 

80. During evidence the Committee enquired if it was not som~ 
what intriguing to find that BHEL had proposed to i'n'form Siemens 
all the detatts of quotations that they might give for exports and if 
it would not amount to compromising on secrecy. The Committee 
desired that If the Chairman, BHEL was not in a position to answer 
the question, a written note might be furnished to the Committee. 
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'The' witness promised t() do so. However no note has been furnished 
by ·BHEL*. 

K.-Lieellces granted by Siemens to DHEL 

81. The Memorandum of understanding co-operation between 
BHEL and Siemens as circulated by the then Chairman, BHEL to 
i!xecutive Engineers of BHEL on 13th December, 1977 stated that 
BHEL recognised certain areas of interest of Siemens and Siemens 
India. The Memorandum further stated that Siemens, Siemens India 
and BHEL agree that Siemens India may enter into these areas either 
independently, or subject to Government of India approva1, jointly 
with BHEL. Both parties shall continually review these proposals 
before any stePs are taken for implementation." 

82. At the meeting of the Board of Directors held on 9th December, 
1977 one 01 the Directors desired that the agreement with Siemens 
'should not have any possible implications with any of the subsidiaries 
'Of India. 

83. During evidence held on 4th April, 1979, the Committee en-
-quired why such a position has been accepted that BHEL cannot cnter 
independently in areas of interest of Siemens India, a subsidiary of 
Siemens. The Chairman BHEL stated: 

"That clause was deleted in December (1977)." 

L.-Agreement with Third Parties 

84. In regard to the BHEI./s right to obtain technical know-how 
from other sources if the needs of BHEL cannot be met by Develop-
ments of Siemens, the relevant clause in the agreement reads as 
follows: 

"Wherever there is a need for BHEL to obtain know-how in 
specific areas falling within the TECHNICAL SCOPE from 
foreign companies operating either in India or abroad, 
BHEL shall cOnsult SIEMENS in advance. With a view to 

-'----- --------------... ----
.At the time offactual verification Chainnan, DHEL has in a note lubmitted to the Com-

mittee stated as folloWi :-

Sche:lule-A c()ulltries, by definition, are those countries to which BHEL ift free to see 
specified contract prodllcts. Since BHEL is entitled to .ell specified products freely to 
C1tegory-A cOllntries, Siemens is evidently willing to auist BHEL in improving the export per-
form\nce to Schedule-A countries for those products. The clause does not stipulate that the 
det'lils of quotationa and projects are to be furnished prior to their being opened and made 
known in those respective countries. As luch, there is no compromise to secrecy of quotationa. 
The objective of this clause being to auist and to improve BHEL'S export performance, no 
information need be given whic~ will go against this objective. 



24 

supporting tbe development of tne co-operation under the 
AGREEMENT BHEL shall, other things being equal, give 
SIEMENS preference over the other sources. In case BHEL 
enters into an agreement with a third party, such agree-
ment will take into account the objectives and interests 
of SIEMENS AND BHEL. ' 

In such a case Siemens reserves the right to withhold the fur-
ther flow of information to BHEL far the specific area, if 
Siemens is of the opinion that its interests are seriously 
affected, andlor Siemens is entitled to license other parties 
in India. 

In case Siemens' information is used for the specific area sub-
sequently, such area will continue to be part of the com-
putation basis, 

85. At the meeting of the Board of Directors held on 29th October, 
1977 one of the Directors wanted it to be ensured that the right of 
BHEL to enter into any other collaboration agreement for any product 
mentioned in, the Siemens agreement should be suitably safeguarded. 

86. At the joint meeting of the Corporate Engineering and Market-
ing Committees held on the 7th April, 1978, Executive Director (Com-
mercial) also expressed the view that BHEL should have 'the option 
to go to any other collaborator as and when it was 'f<fUnd necessary 
to do so by BHEL. He desired that this point should be borne in 
mind before finally accepting the proposal. 

87. During evidence the Committee desired to know the implica-
tions of the clause in the agreement according to which prior consul-
tation with Mis. Siemens was necessary and further flow of informa-
tion to BHEL in specific areas could be withheld in case the interests 
of the Siemens were affected, The Chairman, BHEL informed the 
Committee that the particular clause has been suitably modified. 

The modified clause reads as follows:-

"It is expected that during the term of the AGREEMENT, the 
technical know-how offered by SIEMENS to BHEL will 
meet BHEL's requirement. However, if the need arises 
and based upon technical and economic assessment, tl1e 
needs of BHEL cannot be met by developments of SIEMENS 
or joint development with BHEL or modifications of items 
covered by the TECHNICAL SCOPE, BHEL is free ,to 
obtain technical knOW-how from other sources after con-
sultation with SIEMENS. 
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Aaa nsult f1t t.u.. the items under licence arrangement witll 
any third party shall Dot be part of the COMPUTATION 
BASIS provided no SIEMENS BASIC ENGINEERING AND 
MANUFACTURING KNOW-HOW, CONTRACT PRO-
DUCT KNOW-HOW, SYSTEMS TECHNOLOGY KNOW-
HOW is used for these items. 

SIEMENS reserves the right to withhold the further flow of 
INFORMATION to BHEL for the specific areas if SIEMENS 
is of the opinion that its interests are seriausly affected." 

88. The Committee enquired if the original clause was there would 
it not mean that it would have caused severe strain on BHEL's in-
terest. The Chairman, BHEL replied: 

"It is better that it is not there in the agreement." 

89. The Committee pointed out that even in the modified clause it 
had been mentioned that the Siemens reserve its right to withhold 
further flow of information, i.e., MIs. Siemens would have the Jut 
say. The Chairman, BHEL stated: 

"thiB is when we go to another party for collaboration for any 
item". 

90. The Committee enquired about the basis on which royalty would 
be paid by BHEL. The Director (Engineeriag) stated "no more 
royalty will be paid for this area". Asked about the position in re-
gard to lumpsum payment when this clause becomes operative, the 
Cbainnan, BHEL stated "as far as documentation is concerned, it 
would have already come to us". 

• 
The Director (Engineering) added: "r do not think we can get 

back the money 'for the documentation which they have already sup-
plied to us." 

91. The Committee pOinted out that the lumpsum payment as per 
the agreement has to be paid for fifteen years. The Director (Engi-
neering) stated "this type of going to somebody else in these matters 
ls not likely to occur". 

92. The Committee pointed out this sort of hypothetical answer 
would not help the Committee. The witness said "as far the docu· 
mentatiOill supplied to us, fOr that, we cannot get any money back 
%rom the lumpsum payments made." . 
633 LS-3. 
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M.-Right of DUEL to sUlb-licence the rights lI'anted under the 
agreement to other Indian parties. 

93. In regard to the right of BHEL to sub-licence the rights grant-
ed under the proposed agreement to other Indian parties the relevant 
provision in agreement reads as follows:-

"BHEL shall have the right to sub-licence the rights granted 
hereunder to other Indian parties with the prior written 
consent of Siemens which Siemens will not unreasonably 
withhold; the terms for such sub-licence (a) shall be 
subject to the approval of Government of India," 

94. During evidence the Committee pointed out that under this 
clause BHEL stand committed to pay Siemens for sub-licensing. 
The terms <U such sub-licensing means conditions which mean quan-
tum of payment and other restrictive conditions that may follow-
The Chairman, BHEL stated that the clause has been modified. 
Asked as to when it was modified, it was stated that it was modified 
in the meeting of December, 1978. The modified clause reads as 
follows:-

"BHEL shall have the right to sub-license the rights granted 
herein to other Indian parties with the prior written con-
sent of Siemens which Siemens will not unreasonably 
withhold; the terms for such sub-licence(s) . shall be sub-
ject to the approval of Government of India. However, 
such sub-licensing rights can be granted by BHEL to any 
undertaking whoUy-owned by Government of India, with-
out the prior written consent of Siemens. Siemens shall 
be notitled of the grant of such sub...1icensing rights. Any 
Bub-licensing will be without any liability for further 
lumpsum payment." 

95. The Chairman, BHEL explained "the idea of the modified 
clause is even if BHEL sub-licenses to a Government organisation, 
we can sub-license it without paying any additional lumpsum to the 
Siemens," 

96. Asked about the question in regard to non-Governmental 
organisations, the witness stated "this modification is only for the 
Governmental organisations." 

97. The Committee pointed out that even according to the modi-
fied clause Siemens' prior consultation was necessary and only they 
could decide the reasonability or unreasonabUlty of withholding 
consent. The Chainnan, BHEL stated "it is 'for parties other than 
wholly-owned Government companies". 



98. The witness added "This sub-licence can be given without any 
additional payment. If BHEL does not want to take that responsi-
bility, we can pass on to the State sector or Government sector. That 
is the object; private sector will be rather difficult:' 

99. The Committee enquired if BHEL would be required to pay 
royalty in case of sub-licensing to private manufacturers. The 
Chairman, BHEL stated "There the terms will have to be negotiated" 

N.-Grant of rights by BHEL to Siemens 

100. As per the draft agreement furnished to the Committee in 
February, 1979 claUSe 7 relating to Licences granted by BHEL to 
Siemens read as follows:-

"BHEL grants to Siemens under BHEL information and under 
patents of BHEL :free of charge:-

(a) for improvements made by BHEL on the items within the 
Technical Scope a non-transferable, non-exclusive license 
for Germany; 
the right to grant to subsidiaries of Siemens a non~tranSfer­
able, non-exclusive license of these improvements for their 
respective home countries; 

(b) for the use and sale of such improved iteml 10 manufac-
tured a non-transferable, non-exclusive license for all 
countries, including the right to make this license avail-
able to subsidiaries of Siemens; 

(c) the right to grant sub-licenses to lieensees and licensors 
of Siemens provided the respective Ucensee or Ucensor of 
Siemens grants to Siemens the right to transfer simt1ar 
rights to BHEL. 

101. During evidence held on 23rd March, 1979 the Committee en .. 
quired if Siemens will have access to BHEL's know-how in terms of. 
the agreement. The Chairman, BHEL replied in the affirmative. 
Asked if it would include the product designs in collaboration with 
other collaborators, the witness stated:-

"Only what BHEL would be able to develop within the col-
laboration period." 

102. The Committee pointed out that Siemens were being allow-
ed intrusion in product-design for which BHEL engineers are rea-
poDSible. They enquired if BHEL would receive any royalty. TIlt 
Chairman, BHEL replied, Uthey will not be paying any thing." 011 



3rd April, 1979 BHEL furnished to the Committee a ~opy of the draft 
agreement as mQdi1ied. It was noticed that the relevant Article bad 
been modified. The Article as modified reads as follows:-

"BHEL grants to Siemens under BHEL information and under 
patents of BHEL, free of charge: 

(a) a non-transferable, non-exclusive license to manufacture 
in Germany, items within the Technical Scope using 
improvements made by BHEL; 

(b) a non-transferable, non-exclusive license for use and sale 
of such improved items so manufactured for all the 
countries; 

(c) rights to sub-licence the rights granted in this Article 
to licensees and licensors of Siemens, provided the res-
pective licensees and licensors of Siemens grant to 
Siemens similar rights for BHEL. 

If the improvements referred to in Article 7.1 are of signifi-
cant value, Siemens will pay reasonable compensation to 
BHEL. The quantum of such compensation will be 
mutually agreed upon.t' 

. 
103. During evidence held on 4th April, 1979 the Committee en-

quired when the amendment was suggested. The Chairman, BHEL 
stated:-

"Discussions were held in December (1978) and again in 
14arc~ (1979) and then it was finalised. It was on 31st 
March". 

104. Asked if it was after the last sitting of the Committee, the 
witness replied in the affinnative and said, "discussion:; were on at 
that time." 

O.-Supply of Documents 

105. According to the terms of the proposed agreement, Siemens 
shall furnish to BHEL adequate documentation for implementing 
the transfer of technology. The quantum of such documentation has 
been assessed by both parties at the present time at 750,000 pages of 
various sizes. The annual drawal during' this term of agreement is 
estimated to be about 50,000 pages but would be subject to the re.-
quirement of BHEL. 
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1&&. As regards· additional requirement in 1978, Siemens charge 
costs at the rate of 16 DM per page documentation. For subsequent 
years, this rate would be subject to an escalation clause. 

107. During evidence, the Chairman, BHEL stated:-

"As per the contract we have to pay a lumpsum. and they have 
to give us a certain fixed amount of documentation. If 
we want over and above that, there is a charge per sheet. 
And for that, there is an escalation in subsequent years." 

108. The Committee expressed the dou1:Jt that BHEL may not be 
able tD get clarification regarding the interpretation of documenta-
tion in view of the wording of Article 2.9 of the draft agreement 
which read as follows:-

"Upon request by BHEL, Siemens shall endeavour to the best 
of its efforts to answer in writing to an extent which 
Siemens deems reasonable, written questions of BHEL re-
lating to the interpretation of the Documentation 'furnish-
ed by Siemens. The clarification so supplied shall not be 
counted as part of documentation for the purpose of page 
limit." 

109. The Chairman, BHEL informed the Committee that this 
clause had slightly been ,modified. The words "deems reasonable" 
had been cut out. 

P.-Trainiqg of BBEL Personael 

110. Under the terms of the Proposed agreement "Siemens Is 
obliged to train BHEL personnel for a period upto 1800 man-months. 
Around 180 man-months in total per annum and arO'Wld to 60 man-
month per 8!'lDUm in systems technology during the terms of the 
agreement". 

111. As regards additional requirement the agreement also pro-
vides that ''In 1978, Siemens charges training costs at the rate of 
?OOO OM per man month. For subsequent years, this amount is 
f?ubject to an escalation Clause. 

112. Further in reltard to adaption of manufacturing technolD-
gies of Siemens to BHEL's special requirements the agreement 
stipulates that: 

"The BHEL personnel delegated to SIEMENS may, during 
, the training, also consult SIEMENS personnel and dis-

cuss the adaptation of manufacturing technologies of 
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SIEMENS to BHEL's special requirements and the pro.. 
gressive introduction of SIEMENS design features. s.ch 
activities of the BHEL personnel shall not exceed 60 lllIID-
months per annum". . 

113. During evidence the Committee enquired what would BHEL 
do if in 3-4 months time it exhausts its quota of consultation. The 
Director (Engineering) stated: 

"This is an estimate we have made on the basis of inputs we 
need from them for specific requirements and product 
areas. In case in some area these men month gets exhaus-
ted it will be possible for us to adjust it against man 
months which were available to us in the other areas". 

114. Asked if this was provided for in the agreement the wit-
ness stated: 

"There is a review mechanism proposed for this agreement 
at the highest level". 

He added: 

"A Steering Committee at the highest level is planned to 
review all such matters on a continuous basis. Such 
problems are to be brought out and sorted out by this 
Committee" . 

115. The Committee enquired if the Steering Committee is 
authorised to modify the terms and conditions of the agreement. 
The witness stated: 

"They have no right to modify the terms of the agreement". 

116. Asked if the escalatioll Clause lias been settled, the witness 
stated "Both training fees per month and also escalation clause 
has to be settled with them." 

117. The Committee enquired how BHEL would be in a posi-
tion to interpret the escalation clause for subsequent year& and 
how BHEL would safeguard their interest. The Finance Director 
stated "we have already asked the Siemens for a draft formula for 
this." 

118. Subsequently in a letter dated 11 April, 1979 the Finance 
Director stated that a letter had been written to siemens on 20th 
September, 1978 in this regard. The matter was also discussed with 
representatives of Siemens on 21st March, 1979. The escalation 
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clause was ftnalised in a meeting held in Delhi on 31st March, 1979. 
An escalation fonnula was also evolved and agreed to. 

Q.-Manufacturing facilities and advertising 

119. Article 15.1 of the draft agreement ~ furnished to the 
Committee on 8th February, 1979 states: 

"In order to establish a BHEL standard of quality compara-
ble to the standards. of Siemens, BHEL shall use its best 

- efforts to provide and maintain adequate design manu-
facturing and testing facilities. Siemens shall have the 
right to inspect such facilities." 

120. In the copy of the revised draft agreement as furnished to 
the Committee on 3rd April, 1979 the last sentence has been omit-
ted. 

121. During evidence the Committee enquired if cost of facilities 
to be provided for adoption for Siemens systems and designs had 
been quantified. The Chairman, BHEL stated "under the collabo-
ration agreement, if we implement it, the capital investment will 
be of the order of Rs. 23 crores." 

122. Articles 15.2 & 15.3 of the draft agreement as originally 
supplied by BHEL to the Committee read as follows:-

"BHEL may mark contract products which are manufactur-
ed by BHEL essentially under use of Siemens informa-
tion with "BHEL in technical collaboration with Siemens". 
The form of such inscription shall be agreed upon bet-
ween the parties hereto." 

BHEL may indica1le in all its advertisements and advertising 
material referring to contract products that contract pro-
ducts which are manufactured by BHEL essentially 
using Siemens information are made under technical 
collaboration with Siements." 

123. The Committee enquired if BHEL would be obUged to 
advertise or make their products as "in technical collaboration with 
Siemens. They pointed out the word 'may' have the force of 
"shall". The Director (Engineering) replied that according to th& 
contract they would not be obliged. 

124. A~ked about the necessity to keep such a clause the witness 
stated: "That is for certain export areas". Asked as to why it was 
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not specifically stated in the agreement that discretion would al1Io-
lutely lie in the hands of BHEL, the witness stated "This is a poJat 
we will certainly take note of in finalising the agreement." 

125. In the revised draft agreement supplid to the Committee 
on 3rd Apr~ 1979 in both the clauses mentioned above after the 
word 'may' the words "if it so desires" have been added. 

B,-Delel(ation of Siemens Personnel to BBEL and Additional 
Assistance to be rendered by Siemens. 

126. As per terms of the agreement "Siemens is prepared to 
delegate Siemens personnel to BHEL to assist BHEL in various 
aspect of this Cooperation, Siemens shall endeavour to the best 
or its efforts to render such assistance whenever it is required by 
BHEL". 

127. In regard to the additional assistance to be rendered by 
Siemens the agreement provides "Upon request by BHEL, SietlleDS 
shall endeavour to the best of its efforts to render such project 
engineering services as may be specially requested by BHEL with-
in the Technical scope for what a substantial part of the wd-
work is manufactured by BHEL using information obtained under 
this agreement". 

128. During evidence the Committee enquired :if the extra cost 
to be charged for the above services has been qualified. The Chair-
man, BHEL stated: 

uSuch clauses are there in other agreements also, where we 
have to go to the Government of India every time; i.e. 
whenever we have to get some personnel from our colla-
borators, we have to go to the Government of India. 
There are certain yardsticks." 

12~. 'Mte ~rector (Engineering) however, stated: 

"In the KWU agreement, such rates are specified". 
The Chairman, BHEL added: 
"It is not specified here. The type of work is so different. The 

project can be different. It is very difficult to arrive at 
a specific rate. That is why we have to Ilo to the Gov-
ernment of India every time." 

S.-Limitatin of UabOity 

J3o. The relevant par regarding Guarantee in Performance and 
Mainte nance of quality of the "Check List in connection with 
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~oreign Collaboration Agreements" contail'led in the Capital Bud-
<Set MalNal of BHEL reads as follows: 

&I (a) Perforriiance guarantee bond should clearly indicate 
the liability of the contractor/collaborator/consultantfor 
unsatisfactory performance and non-fulfilment of the 
contract in respect of quality, faultless operation, and 
level of producfion etc, 

(b) Guarantee clauses relating to the professional compe-
tence of technicians deputed as also for the accuracy of 
documents supplied should provide the right of claim-
ing damages and replacement of the defective supplies. 

(c) In an contracts for supply of equlpment, the Indian 
party shO'Uld reserve the right to decide finally whether 
the non-shipment of minor items would be taken into 
account for determining the date of the last shipment as 
also the effect of the non-shipment of such items on the 
erection schedule of the project, the guarantee period 
:for the workmanship guarantees, etc." 

131. Article 13 of the Draft Agreement relating to Limitation of 
.Liability, however: 'reads as follows:-

13.1. "Under this AGREEMENT the sole obligation of the 
parties with respect to INFORMATION shall be exercise 
due ~are and diligence in transmitting the INFORMA-
TION with reasonable promptitude and adequate com-
pleteness to the other party ana to correct any errors in 
the DOCUMENTATION without delay at its own cost. 

13.2. Any other warranty whatsoever of the parties is ex-
cluded. 

U.S. 'rhe parties declare that the INFORMATION, if pro-
perly utilised by the receiving party in every detail with 
deviations approved as being equally suitable, should 
produce the same results as obtained by the party fur-
nishing Erne, 

The parties shall have no r~J)Onsibi1ity for the ability 
of the other party to use the INFORMATION, or for the 
quality of the prodUcts which are made under such 
INFORMATION." 

132. The Committee enquired how such a clause which states 
'that "the party shall have no responsibility" has been included 
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when BHEL were required, as per guidelines contained in the 
Capital Budget Manual to make provision for guarantee in the 
performance and maintenance of quality. They also enquired if 
paragraphs t.l the Capital Budget Manual and the Draft Agree-
ment did not contradict each other. The Director (Engineering) 
replied, "In my views they don't." 

133. In the Draft Agreement as furnished to the Committee on 
3rd April, 1979 Clause 13.2 has been deleted. 

T.-Penalty Clause 

134. The procedure to be adopted for entering into foreign. 
Collaboration has been laid down by BHEL in their Capital Budget 
Manual. In regard to penalty Clause the following procedure is re· 
quired to the adopted-

"A clause for recovery of liquidated damages should be 
included (in addition of the right to terminate the agree-
ment) in case of delay in execution or unsatisfactory 
performance and also a right to postpone the payment 
of every instalment in such a situation should be 
secured. It may also be desirable in many cases to have 
a performance guarantee bond being directly enforce. 
flble by the enterprise. With regard to the functioning 
of the equipment and the like. In cases of delay in lUte-
cution, it wO'Uld be necessary for the enterprIse to make 
a gemline pr~estimate of the damages likely to be-
suffered due to the delay and the like, and to make a pr0-
vision for liquidated damaiE!s on that basis. 

(b) Where possible a penalty clause for non-adherence to-
the committed delivery schedules of equipments, com-
ponents, materials, designs specificlrtions, know-how, 
etc. should be provided. 

135. The proposed draft agreement however does not contl1n 
any penalty clause. 

136. During evidence the Committee enquired how BBEL would 
be in a position to safe~rd their interests if Siemens faU to do 
"!heir part. The Chairman, BHEL stated: "every quarter, there will 
be a review meeting". Asked why penalty clause was not included 
in the agreement as per guidelines laid. down in the Capital Bud-
,:(et Manual. the witness stated". The penalty Clause, "1 am told. 
is normally purchase of equipment." 
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ARBITRATION 

137. The Arbitration Clause on the draft agreement as follows:-

"If any disp~te shall alise concerning the Interpretation or the-
performance of any provision of this Agreement or any 
question relating thereto, including any questions q to 
whether this Agreement has been properly terminated by 
either party, as to which th~ parties-even after appeal to 
the STEERING COMMITI'EE-cannot agree, such disllute 
shall be submitted to and settled by arbitration. 

Said arbitration shall be effected in accordance with the 
arbitration rules of the Indo-German Chamber of Com-
merce. 

It is expressly agreed that the dispute shall be submitted to 
three arbitrators, each of the parties nominating one and 
the third arbitrator being nominated by the two so nomi-
nated or. if they cannot agree on a third within one month 
after the nomination of the two arbitrators, by the InOO-
German Chamber of Commerce. 

In the event that either party, within one month of any noti-
fication made ,to it of the demand for arbitration by the· 
other paTty, shall not have nominated its arbitrator, such 
arbitrator shall be nominated by the Indo-German Cham-
ber of Commerce. 

The meeting of the arbitrators shall be held in Bombay India, 
such times as may, be agreed upon by a majority of the· 
arbitrators or as otherwise may be agreed upon by the-
arbitrators. 

The laws of INDIA shall be applicable for the construction 
and interpretation of this AGREEMENT." 

138. The Committee pointed. out that according to the Capital 
Budget Manual it has to be indicated in the agreement that the Ar-
rltration Act, 1940 shall apply. 

139. They enquired if the Director (Engineering) has seen this 
earlier. The Direc,tor (Engineering) replied in the negative. He· 
stated: 

"as long as the laws of India apply, we are completely covered." 
. The Committee pointed out that in case of disputes it will 
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be governeQ by the rules of Indo-German Chamber of 
Commerce. The witness replied: "but under the laws of 
India." 

140. Du-l'ing evidence the representative~ of Ministry of hldustry 
the Committee pointed out the BHEL had two choice-either the 
Indian Arbitration Act or International Chamber of Commerce. They 
.enquired why BHEL chose to substitute this by Indo-German Cham-
ber of Commerce. The Finance Advisor stated: "The Indo-German 
-Chamber of Commerce would be more advantageous to us, from 
our pOint of view." 

141. In a note (given in Appendix) submitted to the Committee 
.Ministry of Industry have inter alia stated: 

"In the present caSe the latest operating guidelines on foreign 
collaboration are those contained in O.M.' No. GLj012/ 
BPE/MM dated the 9th May, 1977 issued by the Bureau 
of Public Enterprises and the relevant provisions regard-
ing arbitration are as follows:-

The Indian Atbitration Act is definitive and it shoUld nor-
mally be possible to include the provision of arbitration 
in the Collaboration agreement in conformity with the 
Indian Arbitration Act, 1940. However, in cases of col-
laboration agreements for sophisticated technology where 
colla-boration may be few, the arbitration may have to 
be under the rules and regulations under the Interna-
tional Chamber of Commerce, if so insisted upon. Even 
in such cases the Vell'Ue for arbitration should as far as 
possible be India. The number of arbitrators, umpires 
and their nationality should be inaicated. 

The feasibility of making suitable provision in the agreement 
by which teChnology disputes should be resolved during 
the subsistence of the agreement should also be considered 
and the need for legal arb:tration or judicial settlement 
which aTe fairly long drawn out processes involving un-
certain liabilities ought to be minimised." 

142. The unusual features of the proposed collaboration with 
"Siemens as emerging out of the draft agreement drawn up first is 
'summed up below. 

Yhe traMfer dE tecJaboiogywilJ Ite mainly through doeumentatiOil 
-censistmx ofT ,5t,oeo pagel aAd naiRing of BBEL personnel upto 
1800 man months. Additional documentation or trainin, that may 
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,be required was to be paid for extra subject to an escalation, the-
formula of which was not specified. Clarification relating to the-
interpretation of the documentation supplied by Siemens could be-
obtaincd only to the extent they and they only considered it reason-
able. There was also restriction on discussions on adaptation of 
technology by the officers under traitling with Siemens, who will 
have no responsibility whatsoever in regard to the results obtained 
as a result or this collaboration which would depend entirely on the 
ability of the BHEL, In fad surprisingly there is no penalty clause 
in the draft agreement. 

143. Whereas BHEL will pay for the know how of Siemens, 
Siemens will have access to the DUEL know-how free of charge. 
This is fantastic. If BUEL entered into a collaboration with a third 
party such agreement will have to take into account the objectives 
and interests of Siemens which obviously would include their subsi-
diaries in India. A clever attempt to avoid competition between 
DHEL and: Siemens subsidiaries iii India is th~ ~vident. DHEL 
would not be in a position to sub-license their rights obtaiDed with-
out making further payment to Siemens. This free horizontal trans-
fer of technology in India was not possible. U looked as if BBEL 
was under obligation to mark the contract products as in technical 
collaboration with Siemens thereby giving publicity to the collabora-
tor at our cost. The export rights of the DIIEL would be restricted. 
This is not all. BUEL would be informing Siemens the details of all 
quotations that it might give for exports thereby compromising on 
secrecy. In the case of disputes the arbitration would be in accord-
ance with the rules of India·German Chamber of Commerce who 
would have a large say in the matter of appointment of arbitration. 

144. The terms of the draft agreement have violated the guide-
lines issued by Government in regard to not only the period of agree-
ment but also the guarantee, arbitration and penalty clauses in par-
ticular. To justify this violation on the basis of the proposal beifg 
unique is not quite acceptable. This was all the more reason why 
the proposal warranted a close scrutiny not only by Government but 
also by a Parliamentary Committee. Since the Committee took up 
the examination of the proposal some changes have been made in the 
draft agreemcnt 011 further negotiations with Siemens. However. as 
has heen clearly brought out in this Section of the Report the unusual 
features llC3vily weighted in favour of Siemens Jargely remain intact. 

145. III view of the foregoing the Committee wj.;h to emphasise 
that there is an urgent need for sincere efforts on the part of the 
BUEL to become self·reliant as speedily as possible. In this context 
the R&D expenditure would require to be stepped up in a big way 
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So as to be in line with large power equipmeDt manufacturers in the 
world. In the meantime should it be considered absolutely necessary 
to go in for ally further collaboration a global enquiry should be 
sent out and a High Powered Technical Body unconnectea with the 
proposed broad-based collaboration with Siemens should be consti-
tuted to dispassionately go into the actual and immediate need of 
such collaboration, the minimum area in which it should be obtained 
and the scope, whether it should be for the Systems or Products. 
The endeavour should be to get the best possible tenns fOil such a 
collaboration and there sould be no tie-up with one particular orga-
nisation and that too for a long time. 



CHAPTER II 

Turnkey contract for a power station in Tripoli West, Libya 

146. BHEL has been awarded oversees turnkey contract for a 
power station in Tripoli West, Libya for complete engineering, manu-
facture, supply, erection and commission of a 2x120 MW oil-fired 
thermal power station as an extension to the existing p<lwer station 
there. For civil works BHEL awarded a sub-contract to Mis. Gammon 
India Ltd. 

147. The Committee desired to know the value of the contract 
and the actual cost. The BHEL stated in a note submitted to the 
Committee as follows:-

"The main project will be completed in 1979. BHEL's responsi-
bility towards operation and maintenance will continue 
to be discharged till 1983. Hence the final position will 
emerge only in 1983. However, according to the pJ:"esent 
indications the total expenses an the project will be Rs. 
117.50 crores as per details given below as against an ex-
pected revenue.accrual of Rs. 112 crores. 

(RI. in Crores) 

Equipment (BHEL & non-BHEL) 48' 00 

Ocean freight, local transport at Libya, handling and insurance 5' 90 

Project management at lite, at Delhi, project cn~inecrjng expen~s, erection 
charges and other expenses •.••... 

Civil work! including preliminarie!i and replacement 

Operation and maintenance. 

:11'00 
40 '70 

117'50S 

The contra:-t gives a lumpsum price. This has been broken 
up in two parts, i.e. services rendered in Libya, which Is 
paid in local currency, and supplies of equipment from 
India and third countries, which is being paid in conver-
tible currency. For the sake of easy and quick realisa-
tion of maximum amount against this contract the supply 
portion was appropriately loaded. The payments agaiDlt 
supply portion are being made by opening Letters of Credit 

39 
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which is much quicker and gives BHEL convestible cur .. 
rency with no problem of repatriation. Local portion baa 
been kept at the minimum since payment of this involvea-
lot of procedures such as agreemen tot customer and the 
Consultant on the progress of the work at site. In view 
of the above, it is not feasible to co-relate by individual 
items of the contracted break-up with the estimated cost. 

The cost over-run is pr1marily in the area of civil works. The 
opportunity for undertaking the work came to notice to-
wards the end of August, 1975. A team was sent from 
India to Libya in September, 1975. In the -limited time 
available, it was not possible for the team to undertake 
in-depth engineering investigation or undertake any de-
tailed physical survey of the Site conditions. However, 
the team collected as much information as possible regard-
ing site conditions, preVailing market rates of materials,. 
available facilities, etc. by contacting construction, and 
other agencies operating there, authorities of the existing 
Tripoli Power Station and Indian engineers on deputatioD 
with the Libyan Government. When the detailed engi-
neering was undertaken, some new aspcts came to light 
and large variations in the quantities became unavoidable. 

148. In regard to the award of contract to MIS. Gammons India 
Ltd. the following is the position as stated by the JJ-HEL: 

"MIs. Gammons India Ltd. were the second lowest and the 
lowest tenderer was MIs. Essar Construction & Carriers 
Limited. The latter had not constructed the Civil works 
for any power station or comparable industrial projects 
in the country and had no experience in the construction 
of civil works outside the country. MIs. Gammon India 
Ltd. on the other hand, had considerable experience in the 
construction of civil works for power station and had also 
experience of construction outside the ~·ountry. At the 
time of signing of the main contract. the consultants and 
the clients had also:ndicated their preference for the 
appointment of Mis. Gammon India as a civil sub-contrac-
tor. After due consideration of the technical competence 
and organisational capurity of MIs_ Gammon I,ndia and the 
client's preference it was de2ided to award the work to 
them . .' 

149. The Internal Audit examined the site accounts as also the 
contract documents. Their main obsel'Vations were about awarding 
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U. ~QJ)tra~t fof ~ civil ,~~~, worla. It wU oblerved ~at 
Pl'.9P.ll»:' s~ ~ .mn~tion of tH q\l&nti~ waa not done ~f~re 
aw.<URj thtt coptra.ct whwh migllt lead to a coat over-run on the 
Pl!9jeet. 

150. During evidence, the GAAirman BHE~ inter alia stat~cJ u 
follo-ws: 

"It is true that our cost expectations have gone a little awry 
Mca~ Wtl tho~bt it could be done within RI. 97 crores. 
Now it is g()ing upto Is. 112 erores. I must say that this 
excm is in the Civil Works. There bas b~n an excess of 
Rs. 2'3 crores. At the time of tendering it was about Rs. 1'1 
cro1"es and odd now it has come to Rs. 40 crores. This is 
too big a cost. We were really worried as to how such 
a thing happened." 

He further added: 

"the quantities that go into ~ Civil Works have gone up and 
the basi(! reason for that is that the propoAls were made 
out with a certain layout. In the tur'n key project there 
was no plan, there was no specification as to what should 
be structures that are required and'~what 'should be the 
length of the {'oGling system. This is a-turn key project 
for commissioning and erecting if Ylfth su'ch and such 
facilities. But, what these facilities are to be and what 
are the requirements therein, was left to us to estimate 
within limited experience in turnkey projects we may 
prepare ~ drawing here which is more or less in line with 
what we will do in our ~ountry. Over and above what 
was designed by' us, the foreign consul,t~nts 'felt that tur-
bine structure had to be a little longer and certain other 
facilities, the design and lay-out anq the cooling water 
system had tc;> be consid,erably changed: That is the basi~. 
rea$op why the quantities had exceeded." 

151. In a note SUbmitted to the 'Committee-, BHEL have st&1ed as 
'follows:-

"It is a fact that the earth work quantities went up from 25,000 
cubic m.et~es to 1:25 l~k~, cupiq rnetre~ in r~pect of, }he 
coolirig w~ter system.~n respect of the str\lcturala~l 
also the quantities went ,",P from ,1423.5 metric tons to abo~( 
2400 m'etric toris." , 

633 LS-4. 
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152. During ev:dence the ComlIlitteeenquiredif the assessment 

made earlier was genuinly unexpected. The Chairman, BHEL stated 
that "it is a genuinly unexpected assessment. The lay-out prepared 
was wrong". The witness added. "This extra expenditure incurred 
on this extra quantity of earth-work cannot be attributed to the 
failure on the part of Libyan Government. But it was some sort of . 
misinterpretation of a clause in the tender scheduled by us. ThIs 
was as a result of that." 

153. The Committee enquired if the site had been inspected before 
giving the tender. The Chairman, BHEL stated that the site had 
been inspected by a team of officers, including civil engineers, design 
people and markets p,eople. The witness further stated as follows:-

"They made the estimates based on a lay-out which, they 
thought, was satisfactory. Even other firms like Japanese 
also adopted a similar lay-out. Our people had adopted 
the size of turbine house and. other facilities more or less 
on the same basis as we had in India. But the consultants 
whom Libya had engaged wanted more elaborate arrange-
ments. Since it was a lump5'Um contract, we had no other 
choice but to carry out their directives." 

154. Asked if BHEL had carried out any survey of the site. The 
witness stated "No survey of the site appears to have been carried 
out". 

155. The Committee enquired if BHEL had conducted the enquiry 
to fix responsibility. The Chairman, BHEL stated:-

"Whether there could have been any improvement in making 
out the lay-out ever in the very beginning, we are en-
quiring into." 

156. The Committee enquired as to why no formal. enquiry has 
been made so far and why no action had been taken against persons 
responsible for such a huge loss. The Chairman, BHEL stated:-

"Now that you have raised the question, I shall see that a con-
t:ngent of very senior civil engineers not associated with 
the BHEL will be asked to go to Libya, to look into as to 
bow such a situation ... 'Ould have been avoided." 

157. A typical ease of lack of ure or worse which would cost 
BREL heavily far from yielding any proRt is that of n power sta-
tion construction undertaken on turnkey basis in l-ibya. The COD-
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tract was for a lumpsum but BHEL had given a sub-contract for 
civil works to Gammon India on an item rate basis. The tender 
amount for the civil work was Rs. 17 crores which now hali turned 
out to be actually Rs. 40 crores. This was due to gross under-
estimation of the earth work and strllctural steel requirements. The 
earth work for coolinl water system which was estimated to be 
25,000 cubic metres went upto 1.25 lakhs cubic metres i.e., five times. 
The quantity of structural steel went up from 424 tOlIDes to about 
2400 tonnes i.e. about six times. That the incredible increase in 
earth work arose out of misinter pretation of a clause in the tender 
schedule by the DUEL is indeed deplorable. What was worse was 
that no survey of the site had been carried o.ut before tendering f.,r 
the work nor has the BREL been clear about the size of the various 
structures to be built by them. As this utter bungling resulted in 
an extra payment of the order of Rs. 23 crores and on the whole 
the tum-key project would end up ina loss to tbe BHEL. the Com-
mittee require thot ihe results of the inquiry promised to be made 
by the Chairman, BUEL before the Committee and the action taken 
011 the basis thereof should be intimated to them within three 
months. 

NEW DELHI; 

April 27, 1979. 
Vaisakha 7, 1901 (S). 

JYOTIRMOY BOS'U, 
Ch4irman, 

Committee on Public Undertakings. 
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(Vide Paragraph 141 of the Report) 

Note fum .. hed by the Mi""tnJ of Indtl8'try regardittg Arbit9'4tion 
cZlIUle ftt the pPOp08ed agreement betweeft BBEL Clftd Siemen!. 

Durlng the examination of witnesses by the Committee on Public 
Underta1dn.gs on 9th April, 1979, the Committee desired to have a 
written note in respect of the arbitration claUIe in the agreement 
in the context of the capital budget manual issued by BHEL and 
the guidelines issued by the Bureau of Public Enterprises Clarifica-
tion WBtl sought in pariieular as to how the proposed arbitration 
clause and arbitration under the rules of the II\d.o-German Cham-
ber of Commerce fall within the scope of the guidelines. 

2. At the outset, it is necessary to clarify the distinction bet-
ween "guidelines" and "directives". It is understood th~t such a 
clarification wa~ furnished by the Ministry of Steel and Mines (De-
partment of Mines) in their O.M. No. 54012(1) /76-Met. II dated 
21-12-1978 in answer to recommendation Sl. No. 99 contained in the 
88th Report of the Committee 01). Public Undertakings. The reply 
of the Govenunent was as follows: . 

"The above recommendation of the Committee was considered 
by the Bureau of Public Enterprises and their reply is reproduced 
below: 

"It is necessary to clarify in this context the distinction between 
"Guidelines" and "Directives". The Central Public Sector in India 
operating under a corporate form. of management consists of statu-
tory corporations and companies registered under the Companies 
Act. Over a period of years a preference fO!" the company form as 
distinct from the statutory corporation has emerged as the former 
provides greater- flexibility. In either case, the Central Govern-
ment, i.e., the Administrative Ministry has the powers to issue 
"Directives" to tht' Corporation or Company by following the pre-
scribed procedure in the Statute and Regulations framed there-
under, or the Articles of Association as the case may be. It would 
be significant to note that such "Directives" have been few confin-
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M blOItly to Issue of polley such as _pl~t of S<!heduW 
CdfJell'l'ribes, empla-yhlent of es:.-.solftlen 81id depetide.t1ts of 
those killed in action. The "directives" therefore, constitute man-
datory in&t!'ueiiot.s isSued. speclflcelly to each eompatty ot OGrpora-
non. 

On the otber band, the Bureau of Public Enterprises as a eo-
ordinating agency of the Government has been relayin, general iu-
trl.u:tions in the !ha~ of guidelines to cWferen·t enterprises. The 
guidelines issued by the Bureau of Public Snter'prises arise out of 
deci.iODS taken by the Government which have a general applioa-
bility an,d which Qre relevant tQ the Central Pu.blic Sector. Some-
times, such decisions are based on the recommendations of Admi-
nistrative :Reforms Cotntnission, CommltU!E!S of Piltliatn~nt, inelud-
'ing the Comm~ttee on Public Undertakings and such other bodies. 

The iasut! of instructions in the form of guidelines of!el"i I!Idme 
am()unt at ftexibiHty, in that While the basic pttnciple e<mtait1ed in 
certain guidelines would have general applicability and cQJllpliance 
there with would be mandatory, the applicability of the rest of the 
guidelines would 'be on a mutatis mutandis basis. The. point men-
tioned above can be i1lustrated better with reference to the guidelines 
On settlement cf disputes between one Government Department and 
another and one Government Dep8'1'tment and a Public EnterprIse 
and one Public Enterprise fUld another contained in O.M. No. BPE/ 
GL-OOI/76/MAN/2(UO)/7SBPE(GM-l) dated 1-1-1976. The basic 
decision ~ontained in the eircular is that all dispu," should be re-

. solved amicable by muttlal cQnsultation or through empowered 
agencies of the Government or through 8'l'bitration and recourse to 
litigation should be eliminated. The basic decision has to be com-
plied with by each enterprise. Nevertheless. the actual procedure 
for implementation woWci vary from enterprise to enterprise de-
pending upon the situation. In such cases, it is preferable to issue 
guidelines rather than directives to enterprise. Also issue of direc-
tives on an individual basis is a lengthy process. 

As explained above, compliance with guidelines has to be exa-
mined with ~fetence to ,the situation. Knowing the background in 
which guidelines are issued, it is flJf each en:terprise to study every 
guideline and detet'mine with reference to the ptevailing situation, 
which elements thereof ate to be compUed with and Where neces-
sary seek clarifications frotn the adMinistrative Ministry or the 
Bureau of Public Enterprises." 

In the present case, the latest operating guidelines on foreign 
collaboration are those contained in O.M. No. GI./012/BPE/MM 



46 

dated the 9th; May ,.1977i&$ued by the Bureau of Public Enterprises 
and the relevant provisions regarding arbitration are as follows: 

"The Indian Arbitration Act is definitive and it should normally 
be possible to include the provision of arbitration in the collabora-
tion agreement in conformity with the Indian Arbitration Act, 1940. 
However, in caseli of collaboration agreements for sophisticated 
technology where' collaborators may be few, the arbitration may 
have to be under the rules and regulations under the International 
Chamber of Commerce, if 80 insisted upon. Even in such cases the 
venue for arbitration should as far as possible be India. The num-
ber of arbitratOl's, umpires and their nationality should be tndicated. 

The feasibility of making suitable provision in the agreement 
by which technology disputes should be resolved during the subsis-
tence of the agreement should also be considered and the need for 
legal arbitration or judicial settlements which are faiTly long drawn 
out processes involving uncertain liabilities ought to be minimised." 

The Secretary, Department of Expenditure, Ministry of Finance 
made the following sta,tement to the Committee on Public Under-
takings \\Then they examined the general question of foreign col-
labontion in public undertakings:-

"If I may submit, there are three aspects the lRw of the con-
tract, arbitral forum and the law of arbitration. It could 
be to our advantage if all contracts entered into by all 
companies in India-public or private, were under the 
laws of India, if arbitration were to be under the Indian 
Arbitration Act and the forum were to be an Indian 
arbitration forum. This reduces our costs, makes our 
position and our knowledge of the law firm. That IS, 
therefore, our bargaining position in respect of literally 
thousands of contract that the private sector are entering 
into with respect to collaboration agreements; that is 
what the guideline is. However, in all major negotiations 
the other party would obviously prefer exactly the op· 
posite. An American party would naturally prefer the 
laws of New York, the arbitral forum to be New York. 
So in the major contracts it is a matter of negotiations 
and our guidelines are, therefare, flexible. We start with 
the position that we are a Sovereign government; we are 
negotiatiI),g with parties all over the world and they 
should if they want to invest in India accept our frame-
work of laws which are weil-known and well-establis!1ed; 
about theior falrneS!,! there should be no doubt. However, 
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" . .. ', ...... ~ , ,... "7 
in the real world of bargaining, it is necessary that we 
should b~' prepared to yield to a certain extent on inter-
national arbitration forum, law of arbitration or even law 
of conit-act. We are not prepared to accept contracts and 
arbitration under legal systems which are strange to us. 
Therefore, as Secretary, Ministry of Petroleum had stat-
ed, the guidelines should be there; it should be flexible; 
where major contY'acts are negotiated and they cannot be 
finalised under those terms, we should be prepared to 
relax them," (The above text has been reproduced from 
the Eighty-ninth Report of th'e Committee on Public 
Undertakings) . 

5. The attached statements shows. the comparative position in 
regll'.l'd to arbitration under the rules of the Ind~-German Chamber 
of Commerce and those of the International Chamber of Commerce. 

6. It may be ~een there from that arbitration under the Indo-
German Chamber of Commerce would, by and large, meet the sti-
pulatIOns made by GovE!!"nment in the guidelines issued on arbitra-
tion, and as the venue of arbitration is in Bombay in India, Indian 
Law would apply including the Indian Arbitration Act. 
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SU1tt'l1'Mlrtl of Ccmclusktm/Recb1'n~ion, of the Committee on 
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page No. in 
the Report· 
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Recommendations 
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(3) 

There has been a public debate on· the 
proposed broad-based :!Dng term collaboration 
agreement between BIiEL and Siemens of West 
Germany--a multi-national company represent-
ed in 450 cities jn 120 countries. The matter had 
also figured in the discussions in both Houses of 
Parliament. A Systems Collaboration of the kind 
proposed covering as it does a wide area and time 
span, is admittedly without a parallel. Further 
according to the existing guidelines issued by 
Government on the basis of earlier recommenda-
tions of the Committee, period of collaboration 
where necessary has to be less than 5 years rather 
than more and that even in the case of existing 
collaborations any extension beyond a period of 
eijht years has to be brought to the notice of 
Parliament. For these reasons the Committee's 
examination of this propGsal was required and 
valid. . 

BHEL has by now a long experience in the 
field of power equipment' industry. They had 
already entered into a number of collaboration 
agreements, which are currently 23. Of these, 4 
are with Siemens of West Germany and their 
fully owned subsidiary KWU. The Committee 
have been informed by responsible persons who 
appeared before them that on the top of all this 
the proposal for entering into a broad-based long 
term collaboration with Siemens would be detri-

49 
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(3) 

mental to the research and development activities 
and would run counter to the declared objec-
tive of the first Corporate Plan (1974) of 1he 
BHEL of reducing dependence on foreign tech· 
nology. It has also been stated that indiscrimi-
nate collaboration covering such a wide range 
was not justified as it was not an need-based. 
Admittedly, Siemens are not the best in many 
products covered by the technical scope of the 
proposed collaboration. 

The Committee find that no inquiries were 
made from other leading power equipment manu-
facturers In the world and that the proposal was 
negotiated with Siemens only. Ironically, the 
existing collaboration with this multinatkmal 

and its subsidiary has been put forward as a 
justification for broad-basing it. It has been 
argued that certain gaps in knowledge could not 
be bridged within an acceptable time frame. The 
Commi~tee received an impression that the exist-
ence of a number of collaborations has perhaps 
affeeted their urge to become wholl:y self-reliant. 
The remedy proposed will therefore be worse 
than the disease. 

Though the draft agreement says that bbe 
arrangement will be for the mutual advantage 
of BHEL and Siemens it appears that Siemens 
will be a far greater gainer. In fact this has 
been neatly put by BHEL itself as brought out 
in Paragraph 38 of this Report. This is perhaps 
the reason why aU kinds of indirect coercion to 
perpetuate the tie-up has been sought to be 
brought into the agreement. The agreement will 
be for a period of 15 years subject to an exten· 
sion by another 10 years. However, if a decision 
is not taken to extend it by the 12th year infor· 
mation fiow to BHEL on new developments will 
cease. A prolonged tie-up of this kind with a 
multi-national having local subsidiaries is bound --- - --_._--------_._----
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to result in consolidation of the subsidiaries and 
transfer of economic surplus from a country in 
a cheap labour situation like India not to speak 
of exploitation of natural resources. 

The unusual features of the proposed col-
laboration with Siemens as emerging out of the 
draft agreement drawn up first is summed up 
below. 

The transfer of technology will be mainly 
through documentation consisting of 7,50,000 
pages and training of BHEL personnel upto 1800 
man manths. Additional documentation or train-
ing that may be required was to be paid for extra 
subject to an escalation, the formula of which 
was not specified. Clarification relating to the 
interpretation of the documentation supplied by 
Siemens could be obtained only to the extent 
they and they only considered it reasonable. 
There was also restriction on discussions on adap-
tation of technology by the officers under training 
with Siemens, who will have no responsibility 
whatsoever in regard to the results obtained as 
a result of this collaboration which would depend 
entirely on the ability of the BHEL. In 'fact 
surprisingly there is no penalty clause in the 
draft agreement. 

Whereas BHEL will pay for the know how of 
Siemens, Siemens will have access to the BHEL 
know-how free of charge. This is fantastic. If 
BHEL entered into a collaboration with a third 
party such agreement will have to take into ac-
count the objectives and interests of Siemens 
which obviously would include their subsidiaries 
in India. A clever attempt to avoid competition 
between BHEL and Siemens subsidiaries in India 
is thus evident. BHEL would not be in a posi-
tion to sub-Jicense their rights obtained without 
making further payment to Siemens. This free 
horifJOntal transfer of technology in India was 
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!lGt polSible. It IObkeci as if BHEL was under 
obliptioft to mark the Cdittract products as in 
tfthnit!al collabatatieI1 with Siemens thereby 
8iving publit1ty to the Mllaborator at our cost. 
'I.'he export rights of the BHEL would be restrict-
ed. fhis fs not all. BtrtL would ~e informihg 
Siemtms the details 01 all quotations that it might 
give for exports tht!reby compromising on 
secrecy. In the case of dtlfputes the arbitration 
would be tn accordance with the rules of Indo-
~rm~ Chamber of Commerce who would have 
a large say in the matter of appointment of arbi-
tration. 

The terms of the draft .greement have violat-
ed the JUidelinei iss~ by GovernIr~nt in regard 
to not only the period of agreemen~ hut also the 
guarantee, .arbitration and penalty clauses in 
particular. To justify this violation on the basi.~ 
of the proposal rein, unique is. not ~ uite accept-
able. This was all the mQre reason why the pro-
pOIIll warranted a close scrutiny llot only by 
Qo\f.mntent but also by a Parliamentary Com-
mittee. Since til"! Committee took up the exami-
nation of the proposal some changes have been 
made in the drart agreement on furtl-ler negotia-
tions with Sierm'flS. H()wever, as hn,; been clear-
ly brought out i11 this Section of t be Report the 
unusual feature~ h~ttily weighted j., 'favour of 
S!etftens latgely remain Intact. 

In view of the fc>regemg the Committee 
wish to emphM~st that th&re is an urgent need 
for sincete efforts on the pact of the BHEL to 
beComeaelf-reUlUlt as 8peediJy :is possible. In 

this eontext· the R&D expendituore would re-
quir'e to be stepped up in a big \'Ii ay bO as to be 
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in Une with large power equiprr.f'nt manufac-
turers in the world. In the mellntime should it 
be conJidered absolqtely DttCe5Saty to go in for 
any further collaboration a global enquiry should 
be sent out and a High Powered Teclmical Body 
unconnected with the proposed broad-based col-
laboration with Siemens should be constituted to 
dispassionately go into the actual amI immediate 
need (If such collaboration, the minimum area in 
which it should be obtained and tlut scope, whe-
ther it snou4i Qe for the Systems or Products. 
The endeavour ~hould be to get the best possible 
terms for such a collaboration and there should 
be no tie-up with one particular organisation and 
that too for a long time. 

A typical case of lack of care or worse 
which would cost BHEL heavily fsr from yield-
ing any profit is that of a power staticn construc-
tion undertaken on turnkey basis !Ol Libya. The 
contract was for a lumJrsum but BHEL had given 
a sub-contract for civil works to Gammon India 
on an item rate basis. The tender amount for 
the civil work was Rs. 17 crores whirh now has 
turned out to be actually Rs. 40 crorcs. This was 
due to gross under-estimation of the E'arth work 
and structural steel requirement~. The earth 
work for COOling water system which was esti-
mated to be 25,000 cubic metres w!'nt upto 1.25 
lakhs cubic metres, i.e., five times. The quantity 
of structural steel went up from 124 tonnes to 
about 2400 tonnes, i.e., about six tImes. That the 
incredible increase in earth work al'ose out of a 
misinterpretation of a clause in ~he trnder sche-
dule by the BHEL is indeed deploraNe. What 
was worse was that no survey of tl:1(> ~ite had been 
carried out before tendering for the work nor has 
the BHEL been clear about the size of the vari-
ous structures to be built by them. As this utter 
bungling resulted in an extra payment of the 
order of Rs. 23 rroresand on the whole the turn-

------_. ------ -------_.-
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key project would end up in a loss to 1he BHEL, 
the Committee require that the results of the in-

. quiry promised. to be made by the Chairman, 
BHEL before the Committee and the action taken 
on the basis thereof should be intimat('d to them 
wUhin three months. 

April 27, 1979. 
Vaisakha 7, 1901 (5). 

JYOTIRMOY BOSU, 
Chairman, 

Committee on Public Undertakings. 

GMGIPMRND-RS II:633 LS-la.6-79-16250. 
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